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SCHEDULE 


OF  STATE  REPORTS  FROM  WHICH  CASES  HAVE  BEEN  8ELBGTED 
FOR  THE  AMERICAN  REPORTS 


The  volames  of  State  Reports   are  in   parenthesis,  and  the  volomefl  of 
American  Reports  in  heavy  letter. 

Alabama  (44)  4;  (45)  6;  (46)  7;  (47)  11;  (48)  17;  (49,  50)  20;  (51.  52)  28; 

(53,  54)  25 ;  (55, 56)  28 ;  (58)  29 ;  (59, 60)  81 ;  (61)  82 ;  (62)  84 ;  (63)  85. 
Arkansas  (25)  4;  (26)  7:  (27)  11;  (28)  18;  (29,  30)  21 ;  (31)  26:  (32)  29: 

(33)84;  (34)86. 
Baxter  (Tenn.)  (1)  26;  (2)  no  cases;  .(3,  4)  27;  (5)  80;  (6,  7)  82;  (8)  85. 
Bush  (K7.)  (7)  8;  (8)  8;  (9)  16;  (10)  19;  (11)21;  (12)  28;  (13)26;  (14)29. 
California  (39)  2;  (40)  6;  (41,  42)  10;  (43,  44,  45,  46)  18;  (47,  48)  17;  (49, 

50)  19;  (51)  21 ;  (52)  28;  (53)  81 ;  (54)  35 ;  (55)  86. 
Colorado  (1)  9;   (2,  3)  25  ;  (4)  84. 
Connecticut  (36)  4;    (37,38)9;    (39)12;    (40)16;    (41.42)19;    (43)21; 

(44)  26;  (45)  29;   (46)  88;  (47)  86. 
Florida  (13)  7:  (14)  14;  (15)  21;  (16)  26;  (17)  86. 
Georgia  (40)  2;  (41.  42)  6;  (43,  44)  9;  (45,46)  12;  (47,  48,  49,  50)  16;  (51, 

52,  53,  54,  55,  56)  21;    (57,  58)  24;    (59,  60)  27;    (61)  84;  (62)  86; 

(63)  86. 
Orattan  (Va.)  (20)  8;    (21)  8;    (22)  12;  (23)  14;    (24,  25)  18;   (26,  27)  21  ; 

(28,  29)  26;  (31)  31;  (30)  82;  (32)  34;  (33)  36. 
HeiakeU  (Tenn.)  (1)  2;  (2)  6;  (3)  8;   (4,  5)  13;   (0,  7)  19;    (8,  9)  24;  (10, 

11,  12)  27. 
Houston  (De 
Illinois  (51)  1  .;    (55.  56)  8;    (57,  58)  11 ;   (59,  60,  61,  62, 

63)1^  B;   (68,  69)  18;    (75,76,  77,78)  20;   (70, 

71, 72  24 ;  (81.  82,  83,  84)  26 ;  (85)  28 ;  (86,  87)  29; 

(88)  8  ;  (91)  83 ;  (92,  93,  94)  84 ;  (95)  36 ;  (96)  86. 

Indiana  (32)  (35)  9;  (36,  37,  38)  10;  (39, 40,  41,  42,  43) 

18;  (  48)17;    (49,50,51)19;    (52,53)21;   (54, 

55)  21  S ;  (60,  61)  28 ;    (62,  63)  30 ;    (64)  81 ;  (65, 

66)  8i  1  (69)86;  (70,  71)86. 

Iowa  (27)  1 ;  (31,  32)  7 ;  (33,  34)  11 ;  (35,  36)  14 ;  (87, 

38,  39  0;  (43)  22;  (44,  45)  24;  (46)  26;  (47)  29; 

(48)  8  ;   (51)  38;  (52)  35;  (53)  36. 

Kansas  (5,  6  },  11,  12)  15;   (13,  14)  19;  (15,  16,  17)  22 ; 

(18)  S  )  30;  (22)  31;  (23)  33;  (24)  36. 

Lea  (Tenn.) 
Louisiana  (22)  2 ;  (23)  8 ;  (24,  25)  18 ;  (26,  27)  21 ;  (28)  26 ;  (29)  29 ;  (30)  81 ; 

(31)  33 ;  (32)  36. 
MacArthur  (District  of  Columbia)  (1,  2)  29;  (3)  86. 
Maine  (57)  2;  (58)4;  (59)8;  (60)  11;  (61)  14;  (62)  16;    (63,  64)  18;  (65) 

20;  (66)  22;  (67)  24;  (68)  28;  (69)  31;  (70)36;  (71)  86. 

*  The  hiatus  in  the  Illinois  Reports  arises  from  the  fact  that  the  volumes  between 
IheaBth  and  the  75th  were  published  after  the  75tb  and  three  succeediug  ▼olumea. 
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iv  SCHEDULE  OF  STATE  REPOETS. 

Maryland  (31)  1 ;  (32,  33)  8;  (34,  35)  6;    (36,  37)  11 ;  (38,  39,  40)  17;  (4L 

42,  43)  20 ;  (44)  22 ;  (45,  46)  24 ;  (47)  28 ;  (48)  80 ;  (49, 50)  88 ;  (51)  84; 

(52,  53)  86. 
Massachusette  (100)  1;   (101,  102)8;   (103)4;   (104)  6;   (105)7;   (106)8; 

(107)  9;  (108)  11;  (109)  12;  (110)  14;  (111,  115)  16;  (112,116)  17; 

(113)  18;    (114,  117,  118)  19;    (119)  20;    (120)  21;    (121,  122)28: 

(123)25;  (124)26;  (125)28;  (126)80;  (127)84;  (128)86. 
Michigan  (19)  2;    (20,  21)  4;  (22)  7  ;    (23,  24)  9 ;  (25,  26)  12;  (27,  28)  16; 

(29,  30,  31)  18;  (32,33)  20;  (34)  22;  (35,36)  24;  (37)  26;  (40)29; 

(38)  31 ;  (41)  82;    (39)  88 ;  (42)  86. 
Minnesota  (15)  2;  (16,  17, 18)  10;  (19,  20,  21)  18;  (22)  21 ;  (23)  28;  (24)81 ; 

(25)  88. 
Mississippi  (4  t5)  7;  (46.  47,  48)  12;  (49,  50)  19;  (51,  62, 

53)  24  ;  (56)  81 ;  (57)  84. 

Missouri  (46)  [))  8;    (50.  51)  11 ;    (52,  53,  54)  14;    (55,  66, 

57,  58;  2,  63)  21 ;  (64,  65,  60)  27 ;  (67)  29;  (68)  80; 

(69)  8  6. 
Montana  (1, 

Nebraska  (3,  7)  29 ;  (8)  80;  (9)  81 ;  (10)  85. 

Nevada  (6)  8  0,  11)  21 ;  (12)  28;  (13)  29;  (14)  88. 

NewHampsb  ;   (50)9;    (51)  12;  (52)  18;    (53)16;    (54, 

55)  20 

New  Jersey  (  B)  18;  (37)  18;  (38)  20;  (39)  28  ;  (40)  29; 

(41)  81 
New  Jersey  . 

New  York  (4  '44)  4;    (45)  6;    (46.  47)  7 ;  (48)  8;  (49,  50, 

51)10  4)18;    (55)14;    (56,57)16;    (58,59)17; 

(60.  61  (64)  21 ;  (65)  22 ;  (66,  67,  68)  28 ;  (69)  26; 

(70)  2(  (73)  29 ;  (74)  80 ;  (75)  81 ;  (76)  82 ;  (77)  88 ; 
(78)84 ,  ,-__.. 

North  Carolina  (65)  6;   (OG)  8;  (67,68,69)12;    (70)16;    (71)17;   (72,73, 
74)  21 ;  (75,  76)  22;  (77,  78)24;  (79)28;  (80)  80;  (81)  81;  (S2)88; 
(83)  85. 
Ohio  (  (22)  10;  (23)  13;  (24)  16;  (25)  18;  (26)  20; 

(30,  31)  27 ;  (32)  80;  (33)  31 ;  (34)  82 ;  (35)  86. 
Oregoi  J;  (6)  25;  (7)  88;  (8)  84. 

Penns'  t,  65)  3;    (66,67)6;    (68,69)8;    (70,71)10; 

15;   (76,  77)  18;    (78,  79,  80)  21;    (81,  82)  22; 
57 ;  (87)  30;  {m  82 ;  (89)  88 ;  (90)  86  ;  (91)  86. 
Rhode  (10)  14 ;  (11)  23 ;  (12)  84. 

South  2, 3,  4)  16;  (5)  22 ;  (6,  7)  24 ;  (8)  28 ;  (9, 10)  80; 

Texas  >,  36,  37)  14;    (38,  39,  40,  41,  42)  19;   (43,  44, 

16;  (49)  80;  (50.  51)  82;  (52)  86. 
Texas  ,  4)  80 ;  (5, 6,  7)  82 ;  (8)  84 ;  (9)  86. 

Vennc  8 ;  (45)  12 ;  (46)  14 ;  (47)  19 ;  (48)  21 ;  (49)  24; 

)86. 
Wa8hi_ 
West  vTrginia  (4)  6;  (5)  13;    (6)  20;    (7,  8)  28;    (9,  10,  11)  27;    (12)  29; 

(13)81;  (14)36;  (15)36. 
Wisconsin  (24)  1 ;  (25)  3 ;  (26)  7 ;  (27,  28,  29)  9;   (30,  31)  11 ;    (32,  38)  14-, 

(34,35,  36)17;  (37)19;  (38,39)20;  (40,41)22;  (42)24;  (43,44)28, 

(45)  80;  (46,47)32;  (48)88;  (49)86;  (50)86. 
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LIST  OF  JUDGES 

MB1K6  THE  PERIOD  COVERED  BT  THIS  yOLDlR 


&  EL  ENGLISH,  CmspJusroa. 
WM.  M.  HAKMSON, 
JOHN  B.  EAKIN. 


a.  F.  MORRISON,  CmErJxmnm. 
E.  W.  McKINSTRY, 
J.  D.  THORNTON, 
8.  B.  McEEE, 
M.  H.  MYRICK, 
B.  M.  ROSS, 
J.  R.  SHARPSTBIN. 


l»i8rrRicrr  aw  coi^tjmbia* 
DAYID  K  CARTTER,  Cmxt  ^vtmtm. 
ANDREW  WYLIE, 
ARTHUR  MacARTHUR, 
ALEXANDER  B.   HAGNER, 
WALTER  S.  COX, 
CHARLES  P   JAMES. 


CON^O^KCTICTJT. 

JOHN  DXJANE  PARK,  Chtep  Jumoi 
BLISHA  CARPENTER, 
DWIGHT  WHITEFIELD  PABDBli 
DWIGHT  LOOMIS, 
lOLES  TOBEY  GRANGB& 


HIRAM  WARNER,  Chief  JnancB. 
LOGAN  E.  BLECKLEY, 
JAMES  JACKSON. 
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UST  OF  JUDGES. 

IJL.JL.I^Ol8. 
LYL£  DIGKEr,  Chibf  Jc 
JOHN  M.  SCOCT, 
BENJAMIN  R.  SHELDOK, 
ALFRED  M.  CRAIG, 
J03N  SCHOLFIELD, 
JOHN  H.  MULKEY, 
PINKNEY  H.  WALKER 


HORACE  P.  BIDDLE,  Chuet  Joanck  * 
WILLIAM  £.  NIBLACK,  Chiv  JorrrcR.  t 

JOHN  T.  SCOTT, 

JAMES  L.  WORDEN, 

GEORGE  V.  HOWK. 


AUSTIN  ADAMS,  Chief  JuanA. 
WILLIAM  H.  SEEVEHb^ 
JAMES  G  DAY, 
JAMES  H.  ROTHROCK, 
JOSEPH  M.  BECK. 


ALBERT  H.  HORTON,  Chief  Jq 
DANIEL  M.  VALENTINE, 
DAVID  J.  BREWER. 


r.OTJTSI^N'-A^ 
BDWARD  BERMUDEZ,  CHto  Jq 
FfiLIX  P.  POCHfi, 
ROBERT  B.  TODD, 
•    WILLIAM  M.  LEVY. 
CHARLES  E.  FENNER. 


JOHN  APPLETON,  Chief  Jusriot, 
CHARLES  W.  WALTON. 
WILLIAM  G.  BARROWS, 
CHARLES  DANFORTH, 
WILLIAM  WIRT  VIRGIN, 
JOHN  A.  PETERS, 
ARTEMAS  LIBBEY, 
JOSEPH  W.  SYMONDa 


at  tbe  May  Term.  1880.  t  Chief  Justice  at  the  K< 
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LIST  OF  JUDGES.  ni 

JAMES  LAWRENCE  BARTOL,  Chixf  Judol 
LEVIN  THOMAS  HANDY  IRVINE, 
JOHN  MITCHELL  ROBINSON, 
RICHARD  GRASON, 
RICHARD  HENRY  ALVEY 
OLIVER  MILLER, 
RICHARD  JOHNS  BOWIE, 
GEORGE  BRENT. 


M:icHia--AJ«-. 

JAMES  V.  CAMPBELL,  Chief^JusViok.* 
ISAAC  MARSTON,  CHiiap  Jtsncitt 
ISAAC  MARSTON, 
BENJAMIN  F.  GRAVES, 
THOMAS  M.  COOLEY, 
JAMES  V.  CAMPBELL. 


MISSOURI. 

THOMAS  A.  SHERWOOD,  Chief  Jusnoi. 
WILLIAM  B.  NAPTON, 
WARWICK  HOUGH, 
ELIJAH  H.  NORTON, 
JOHN  W.  HENRY. 


MERCER  BEASLEY,  Chief  JusncoL 
THEODORE  RUNYON,  Chanobllob. 
VANCLEVE  DALRIMPLE,  t 
GEORGE  S.  WOODHULL,! 
DAVID  A.  DEPUE, 
BENNET  VAN  SYCKEL, 
.EDWARD  W.  SCUDDER. 
MANNING  M.  KNAPP. 
JONATHAN  DIXON. 
ALFRED  REED, 
WILLIAM  J.  MAGIE,  | 
JOEL  PARKER.  IT 


« iXnta  January  1. 1880.  S  To  FebruarF  28. 1880. 

t  After  December  81. 1879.  I  From  February  88, 188QL 

t  lb  FMwuary  8. 1880.  Y  From  Maroh  11, 1880. 
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■Kim  IT  APPOINTED  OF  TBM  CoURT  OF  BrBOSS  AMP  AlffBAM 
IN  ADDITION  TO  TEN  ABOVm 

EDMUND  L.  B.  WALES, 
JOHN  CLEMENT. 
FRANCIS  S.  LATHROP, 
AMZI  DODD, 
CALEB  S.  OREEN, 
MARTIN  COLE. 


l^K-W  YORK. 

8ANF0RD  E.  CHURCH,  Chief  JuDoa* 
;0]aARLES  J,  FOLGER,  Chief  Judol  r 
.  .      CHARLES  A.  RAPALLO, 

CHARLES  ANDREWS, 

THEODORE  MILLER, 

ROBERT  EARL, 

GEORGE  F.  DANPORTH, 

FRANCIS  M.  FINCH.  J 


I»KN'2>TSYLV-AJ^IA. 

GEORGE  SHAR3W00D,  Chief  Juma. 
ULYSSES  MERCUR, 
ISAAC  G.  GORDON, 
EDWARD  M.  PAXSON> 
WARREN  J.  WOODWARD,  | 
JOHN  TRUNKEY, 
JAMES  P.  STERRETT, 
HENRY  GREEN.  I 


A.  J.  WILLARD,  Chief  Justici. 
HENRY  McIVER, 
SAMUEL  McGOWAN.  IT 


GEORGE  F.  MOORE,  Cbibf  JoanoiL 
ROBERT  S.  GOULD, 
MICAJAH  H.  BONNER. 


«  Died  May  li,  1880.         >  t  Appointed  May  20, 1880,  vtoC 

t  Appointed  May  25, 188a  vice  Qbarles  J.  Folger,  appointed  Chief  Jn 
I  Died  Decamber  26, 1879.   c  I  From  September  90, 18f39L 

f  Sleeted  December  li,  187B,  vice  A.  C  Haskell,  resigned. 


Digitized  by 


Google 


LIST  OF  JUDGES. 

VERMONT. 
JOHN  PIERPOINT,  CmBf  Jz 
JAMES  BARRETT, 
HOMER  E.  ROYGE, 
TIMOTHY  P.  REDFIBLR 
JONATHAN  ROSS, 
H.  HENRY  POWERS^ 
WALTER  C.  DUNTON.* 
WHBELOOK  G.  VEAZBT.t 


VTRGHN-IA- 

&  0.  L.  MONCURB, 

JOSEPH  CHRISTIAN, 
FRANCIS  T.  ANDERSOH, 
WALLER  R.  STAPLES^ 
BDWARD  0.  BURKS. 


IHOMAS  C.  GREEN,  Presidmi. 
ALPHEUS  P.  HAYMOND, 
CHARLES  P.  T.  MOORi; 
OKEY  JOHNSON. 


IDWARD  G.  RYAN,  CmBr  Jork 
0B8AMUS  COLE,  CHiBrJu8naL| 
ORSAMUS  COLE, 
WILLIAM  P.  LYON, 
DAVID  TAYLOR, 
HARLOW  S.  ORTON, 
JOHN  B.  CASSODAY.I 


I  Oetober  ST,  1870.  f  Ftom  NorwnlMr  ]1«  1 

t Appotated «IM  Donion,  rMlimed.        I  A|»polill«d  XofHabcr H,  Wtk 
tUmSMiaMlhp  Ootober  ig^  1880. 
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Traxmell  t.  Town  op  Russelltiujl 

(94  Ark.  106.) 

Municipal  eorporoHon — UdbUity  of^  for  iUsgai  aet$  of  oj^e&n, 

A  town  Is  not  responsible  for  the  passage  of  an  illegal  ordinance  hj  its  ocnuMlIf 
nor  for  the  act  of  tbe  mayor  in  issuing  a  warrant  of  arrest  thereunder,  nor 
for  the  act  of  the  marshal  in  executing  the  warrant ;  nor  is  the  major  or 
the  marshal  personally  responsible. 

ACTION  of  false  imprisonment.    The  opinion  states  the  casa 
The  defendants  had  judgment  below. 

Rice  A  Bishopy  for  appellant. 

Harbison,  J.  This  was  an  action  by  the  appellant  against  tiie 
town  of  Bnssellville,  J.  B.  Ewin,  0.  0.  Lnker  and  James  M.  Lnker, 
for  £Eilse  imprisonment. 

The  complaint  alleged :  That  the  defendants,  on  the  fifth  day  of 
Febmary,  1877,  maliciously  and*  without  probable  cause  arrested, 
and  against  his  will  imprisoned  and  restrained  the  plaintill  of  bis 
bberty  until  tbe  sixth  day  of  said  monfli;  and  that  thay  again,  on 
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the  sixth  day  of  Febraarj,  1877,  arrested,  and  against  his  will  im* 
prisoned  and  restrained  him  of  his  liberty  until  the  tenth  day  of 
said  month,  to  his  damage  $1,500. 

The  defendant  Ewin  filed  a  separate  answer,  and  in  jastiflcation 
of  the  arrests  of  the  plaintiff  averred  that  he  was  mayor  of  said  town 
of  Russellville ;  that  the  eonncil  of  said  town  had  passed  an  ordi- 
nance declaring  all  dealers  in  spirituous,  vinous  or  malt  liquors, 
in  quantities  less  than  five  gallons,  in  said  town,  to  bo  retail  liquor 
dealers,  and  assessing  a  tax  on  each  of  WOO  per  annum,  to  be  paid 
before  commencing  or  continuing  the  business,  and  for  every  vio- 
lation of  the  ordinance  by  keeping  open  the  saloon,  store  or  place  of 
business,  for  the  purpose  of  selling  wi  thont  having  paid  the  tax,  it  im- 
posed a  tax  of  $15  for  everyday  the  saloon,  store  or  place  of  business, 
should  be  kept  open;  that  his  co-defendant,  James  M.  Luker,  who  was 
at  the  time  a  deputy  marshal  of  the  town  on  the  fifth  day  of  Febru- 
ary, 1877,  filed  with  him,  as  such  mayor,  an  aflSdavit  charging  the 
plaintiff  Avith  a  violation  of  the  ordinance,  and  asked  a  warrant  for 
his  arrest  on  said  charge,  which  he  issued,  and  the  plaintiff  was 
thereon  arrested  and  brought  before  him  for  trial  by  said  deputy 
marshal,  which  was  the  arrest  and  imprisonment  first  mentioned  in 
the  complaint  •  that  the  plaintiff  not  being  ready  for  trial,  the  case 
was,  at  his  request,  continued  until  the  next  day,  and  ho  was  upon 
his  promise  to  appear  for  trial  discharged  from  the  arrest ;  and 
that  on  the  next  day,  he  appeared  and  the  case  was  tried,  and  the 
violation  of  the  ordinance  being  proved,  he  was  fined,  from  which 
juclgment  he  took  an  appeal  to  the  Circuit  Court. 

That  afterward,  on  the  same  day,  the  6th  day  of  February,  1877, 
his  co-defendant,  C.  C.  Luker,  who  was  at  the  time  marshal  of  the 
town,  filed  an  affidavit  with  him  charging  the  plaintiff  with  another 
violation  of  said  ordinance,  and  asking  a  warrant  thereon  for  his 
anest,  which  was  issued,  and  the  plaintiff  was  again  arrested  and 
brought  before  him  by  said  marshal,  which  was  the  arrest  and  im- 
prisonment last  mentioned  in  the  complaint;  and  the  plaintiff  not 
b^ing  ready  for  trial,  the  case  was,  at  his  request,  continued  until 
a  future  day,  and  he  was,  upon  his  promise  to  appear  for  trial,  dis- 
charged from  the  arrest;  and  that  the  enforcement  of  the  ordinance 
being  enjoined  by  the  order  of  the  judge  of  the  Circuit  Court,  the 
last  case  had  never  been  tried;  and*  he  denied  that  the  arrests  were 
malicious  or  without  probable  cause. 

The  answer  of  the  town  and  that  of  the  other  two  defendants 
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were  a  general  denial  that  they  had  unlawfully,  maliciously  and 
without  probable  cause,  arrested  and  imprisoned  the  plaintiff.  Tho 
verdict  was  for  the  defendants. 

There  was  no  material  conflict  in  the  evidence,  and  the  facts 
proven  were  as  stated  in  the  answer  of  Ewin. 

It  is,  and  was  upon  the  trial,  conceded  that  the  town  council  had 
no  authority  to  paas  such  an  ordinance,  and  that  the  same  was  void, 
as  was  held  in  i-egard  to  a  similar  ordinance  in  Tuck  v.  Totpn  of 
Waldron,  31  Ark.  462. 

Municipal  corporations  are  created  by  the  State,  for  political  ob- 
jects, and  invested  with  a  portion  of  governmental  power,  to  be  ex- 
ercised for  local  purposes  connected  with  the  public  good.  *'They 
possess,  according  to  many  courts,''  says  Judge  Dillon,  "  a  double 
character,  the  one  governmental,  legislative  or  public;  the  other,  in 
a  sense,  proprietary  or  private.  The  distinction  between  them,"  be 
continues,  ^'  though  sometimes  difficult  to  trace,  is  highly  import- 
ant, and  is  frequently  referred  to,  particularly  in  the  cases  relating 
to  the  implied  or  common-law  liability  of  municipal  corporations 
for  the  negligence  of  their  servants,  agents  or  officers  in  the  execu- 
tion of  corporate  duties  and  powers.  On  this  distinction,^  indeed, 
rests  the  doctrine  of  such  implied  liability.  In  its  governmental 
or  public  character,  the  corporation  is  made  by  the  State  one  of  its 
instruments,  or  the  local  depositary  of  certain  limited  and  prescribed 
political  powers,  to  be  exercised  for  the  public  good  on  behalf  of 
the  State,  and  not  for  itself."    Dill,  on  Mun.  Corp.  39. 

For  acts  done  by  them  in  their  public  capacity,  and  in  discharge 
of  the  duties  imposed  upon  them  for  the  public  benefit,  cities  and 
towns  incur  no  liability  to  persons  who  may  be  affected  or  injured 
by  them. 

The  doctrine  is  thus  stated  by  the  Court  of  Appeals  of  Mary- 
land: '^  With  regard  to  the  liability  of  a  public  municipd  corpora- 
tion for  the  acts  of  its  officers,  the  distinction  is  beWeen  an  exercise 
of  those  legislative  powers  which  it  holds  for  public  pilrposes, 
and  as  part  of  the  government  of  the  country,  and  those  private 
franchises  which  belong  to  it  as  a  creation  of  the  law.  Within 
the  sphere  of  the  former  it  enjoys  the  exemption  of  the  government 
from  responsibilities  for  its  own  acts  and  for  the  acts  of  those 
who  are  independent  corporate  officers,  deriving  their  rights  and 
duties  from  the  sovereign  power.*'  CommisnonerB  v.  DuekM,  80 
Md.  476. 
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Then,  for  neither  the  act  of  the  council  in  passing  the  ordinance, 
the  acts  of  the  mayor  in  issning  the  warrants,  nor  those  of  the 
marshal  and  his  deputy  in  making  the  arrests,  was  the  town  liable 
to  the  plaintiff. 

It  is  a  universally  recognized  principle  that  one  acting  judicially 
in  a  matter  within  the  scope  of  his  jurisdiction  is  not  liable  in  an 
action  for  his  conduct.  Judge  Cooley  says:  "  Whenever  the  State 
confers  judicial  powers  upon  an  individual  it  confers  them  with 
fall  immunity  from  private  suit.  In  effect  the  State  says  to  the 
officer  that  those  duties  are  confided  to  his  judgment;  that  he  is  to 
exercise  his  judgment  fully,  freely  and  without  favor,  and  be  may 
exercise  it  without  fear ;  that  the  duties  concern  individuals,  but 
they  concern  more  especially  the  welfare  of  the  State  and  the  peace 
and  happiness  of  society;  that  if  he  shall  fail  in  a  faithful  discharge 
of  them  he  shall  be  called  to  account  as  a  criminal;  but  that  in 
order  that  he  may  not  be  annoyed,  disturbed  and  impeded  in  the 
performance  of  these  high  functions,  a  dissatisfied  individual  shall 
not  be  suffered  to  call  in  question  his  official  action  in  a  suit  for 
damages.  This  is  what  the  State,  speaking  by  the  mouth  of  the 
common  law,  says  to  the  judicial  officer."    Cooley  on  Torts,  408. 

That  in  issuing  the  warrants  the  mayor  acted  in  a  judicial  capac- 
ity will  not  be  questioned,  and  we  think  it  is  equally  clear  within 
the  scope  of  his  jurisdiction. 

The  enforcement  of  the  ordinances  of  the  town  was  a  duty  im- 
posed upon  him  by  the  statute,  and  the  validity  of  the  ordinance 
was  a  question  he  had  the  unquestionable  power  to  pass  upon. 

'^The  power  to  hear  and  determine  a  cause  is  jurisdiction;  it  is 
coram  judice  whenever  a  case  is  presented  which  brings  this  power 
into  action."  United  States  v.  Arredondo,  6  Pet.  709.  "A  court 
has  jurisdiction  of  any  subject-matter  if  by  the  law  of  its  organiz- 
ation it  has  authority  to  take  cognizance,  try  and  determine  cases 
of  that  description."    Cooley  on  Const.  Lim.  398. 

Did  the  warrants  protect  the  marshal  and  his  deputy  in  making 
the  arrest?  It  is  established  doctrine  that  process  fair  on  its  face 
will  protect  from  liability  the  officer  executing  it  It  is  not  meant 
that  it  shall  in  all  respects  be  regular,  but  that  it  shall  appear  to 
have  been  lawfully  issued,  and  such  as  the  officer  might  lawfully 
serve.  ^  That  process  may  be  said  to  be  fair  on  its  &ce  which  pro- 
ceeds from  a  court  or  magistrate,  or  body  having  authority  by  law 
to  issue  process  of  that  nature,  and  which  is  legal  in  form  and  on 
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its  face  contains  nothing  to  notify  or  fairly  apprise  the  officer  tha& 
it  issued  without  authority.  When  such  appears  to  be  the  process 
the  officer  is  protected  in  making  service,  and  he  is  not  concerned 
with  any  illegalities  that  may  exist  back  of  if  Cooley  on  Torts, 
450  ;  2  mil  on  Torts,  184. 

That  the  marshal  and  his  deputy  were  protected  from  liability 
by  the  warrant  we  think  is  clear. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


State  v.  Pabkbb. 

(34  Ark.  168.) 

Criminal  law — indictment — larceny  —  description  of  goode. 

An  indJctment  alleging  larceny  of  ^  twenty-five  cords  of  wood  **  is  valid  wiUu 
oat  alleging  that  the  wood  was   "  goods  and  chattels." 

INDICTMENT  for  larceny.     The  opinion  states  the  point.    The 
defendant  had  judgment  below. 

Atiomey- General  Henderson,  for  State. 

English,  C.  J.  John  Parker  was  indicted  for  larceny  in  the 
Circuit  Court  of  Lawrence  county,  the  indictment  charging: 
**  That  the  said  John  Parker,  on  the  twentieth  day  of  December, 
A.  D.  1876,  with  force  and  arms,  in  the  county  aforesaid,  etc., 
twenty-five  cords  of  wood,  of  the  value  of  175,  of  the  property  of 
the  Saint  Louis,  Iron  Mountain  and  Southern  Railway  Company, 
then  and  there  being  found,  feloniously  did  steal,  take  and  carry 
away,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  against  the  peace  and  dignity  of  the  State,''  etc. 

The  defendant  demurred  to  the  indictment,  on  the  grounds  that 
it  was  defective  in  not  sufficiently  describing  the  subject-matters 
of  the  larceny ;  and  that  it  did  not  contain  facts  sufficient  to  re- 
quire defendant  to  answer  thereto,  etc. 

The  court  sustained  the  demurrer,  discharged  defendant,  and 
the  State  appealed. 

L  **  Twenty- five  cords  of  wood,"  was  a  sufficient  description  of 
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the  subject  of  the  larceny.  Any  person  in  this  county,  who  hat 
intelligence  enough  to  be  responsible  for  crime,  would  understand 
from  these  words  the  nature  of  the  charge.     Gantt's  Dig.,  §  1796. 

The  common  and  ordinary  acception  of  property  is  to  govern 
in  description,  and  the  certainty  mugt  be  to  a  common  intent,  by 
which  is  meant  such  certainty  as  will  enable  the  jury  to  say  whethei 
the  chattel  proved  to  bo  stolen  is  the  same  as  that  upon  which  the 
indictment  is  founded,  and  will  judicially  show  to  the  <»urt  that 
it  could  have  been  the  subject-matter  of  the  offense  charged.  1 
WhartCr.  Law  (6  ed.),  §355. 

II.  Larceny  is  the  felonious  stealing,  taking  and  carrying  away 
of  the  personal  property  of  another. 

The  indictment  does  not  charge  the  subject  of  the  larceny  to 
have  been  the  goods  and  chattels  or  personal  property  of  the  cor- 
pomtion  alleged  to  have  been  injured,  but  the  words  used,  "  twen- 
ty-five cords  of  wood,"  suflSciently  indicate  that  the  property  wag 
personal,  and  not  real. 

When  trees  have  been  severed  from  the  soil,  whether  by  the 
owner  or  a  third  person,  or  even  on. a  previous  occasion  by  the  thief 
himself,  they  have  become  personal  property,  the  stealing  whereof 
is  larceny.     2  Bish.  Cr.  Law,  §  781. 

Removing  of  cut  timber  from  the  lands  of  another  may  be  a 
trespass,  and  by  statute,  indictable  as  a  misdemeanor  (Gantt's  Dig., 
§  1385),  but  where  cord  wood  is  furtively  taken  from  the  land,  or 
possession,  actual  or  constructive,  of  another,  it  is  larceny. 

Reversed  and  reinanded  for  further  proceedingM. 


Kelly  v.  Altemus. 

(34  Ark.  184.) 
Ferry  —  charge  for  carrying  goods  in  ioagon. 

Where  rates  of  ferriage  for  wagons  are  fixed  by  statute,  a  ferryman  cannol 
charge  for  the  contents  of  a  wagon  separately  from  the  wagon,  althongh 
wagon  and  contents  belong  to  different  persons. 

REPLEVIN.    The  opinion  states  the  case.    The  plaintiff  had 
judgment  below. 
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Ratcliffej  for  ^appellant. 

Eakin,  J.  Replevin  before  a  justice  of  the  peace,  by  AltemuB 
against  Kelly,  to  recover  a  chest  of  tools.  It  was  taken  nndei:  the 
writ,  detained  by  the  officer  three  days,  arid  then  delivered  to 
plaintiff.  Verdict  and  judgment  for  the  plaintiff,  with  $25 
damages  and  costj  from  which  Kelly  appealed  to  the  Circuit 
Court. 

Upon  a  trial  de  novo  there,  the  plaintiff  again  had  a  verdict  and 
judgment  against  defendant  and  his  sureties  on  the  appeal  bond, 
for  $28  damages  and  cost.  There  was  a  motion  for  a  new  trial, 
which  was  overruled  upon  a  remittitur  by  plaintiff  of  half  the 
carnages  —  bill  of  exceptions  and  appeal. 

It  appears  from  the  pleadings  and  evidence  that  plaintiff  is  a 
carpenter,  who  had  obtained  employment  at  some  point  beyond  the 
river  from  the  city  of  Little  Rock,  and  had  engaged  a  person  to 
carry  his  tool-chest  to  the  place  and  deliver  it  there.  This  person 
])laced  the  chest  in  the  charge  of  one  of  the  drivers  of  the  carts  of 
»  coal  company,  who  placed  it  in  his  cart  and  drove  it  on  a  ferry- 
boat under  the  control  and  management  of  Kelly.  By  an  under- 
standing between  the  owners  of  the  ferry  and  the  coal  company, 
the  carts  of  the  latter  were  passed  over  upon  tickets,  which  were 
good  to  pass  them  whether  loaded  or  unloaded.  It  had  been  the 
practice,  however,  for  the  drivers  of  the  carts  to  pay  extra  for  any 
freights  they  might  carry  over  in  them  other  than  coal.  There 
were  no  rates  of  ferriage  for  boxes  or  packages  of  goods  established, 
nor  was  any  notice  of  them  posted.  Kelly  inquired  of  the  driver, 
whilst  the  boat  was  crossing,  concerning  the  ownership  of  the  box 
or  chest,  and  being  informed  that  it  belonged  to  plaintiff,  remarked 
that  Altemus  already  owed  him  two  dollars  for  freights  ;  and  the 
driver  not  having  the  money  to  pay  the  freight,  Kelly  removed  the 
chest  from  the  wagon,  and  kept  it  until  the  same  was  replevied, 
lie  did  not  demand  any  particular  amount  for  the  freight,  but  had 
been  in  the  habit  of  receiving  fifty  cents  for  such  packages.  The 
plaintiff  lost  the  job  by  the  detention  of  his  tools.  He  was  em- 
ployed at  the  rate  of  12.80  per  day,  and  did  not  get  another  job  for 
ten  days.  There  were  no  established  rates  of  ferriage  for  freights 
out  of  wagons.  The  rates  for  wagons  were  posted  on  the  boat,  but 
the  evidence  failed  to  show  what  they  were. 

Upon  this  state  of  the  evidence,  the  defendant  failed  to  show^ 
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that  as  the  agent  of  the  ferry  company,  he  was  entitled  to  demand 
or  receive  any  freight,  separately,  for  a  box  in  a  wagon.  It  was  his 
dnty  to  pass  wagons  loaded  or  unloaded,  at  the  posted  rates  of 
ferriage,  whatever  that  might  be.  If  he  had  charged  or  demanded 
more,  he  would  have  committed  an*  offense  against  the  law,  and 
would  have  been  liable  to  a  forfeiture  of  ten  dollars.  If,  under  the 
contract  with  the  coal  company,  the  ferriage  ticket  was  not  good 
for  a  loaded  wagon,  he  should  have  refused  it  and  demanded  the 
posted  rate  for  the  wagon  itself.  He  had  no  right  to  inquire  into 
the  ownership  of  the  contents,  and  charge  separate  freights  for  that 
—  or  to  take  it  out  of  the  wagon  and  retain  it  for  separate  charges. 
He  accepted  the  ferriage  ticket,  which  compelled  him  to  pass  the 
wagon  and  its  load,  and  he  had  no  right  to  take  the  chest  out  and 
retain  it.  The  verdict  was  properly  for  the  plaintiff,  so  far  as  re* 
garded  the  property. 

It  is  not  meant  to  hold  that  a  ferryman,  outside  of  the  articles 
included  in  the  posted  rates,  may  not  also  be  a  common  carrier  of 
freights  across  a  stream.  But  with  regard  to  such  things  as  are 
fixed  by  the  county  court,  and  included  in  the  posted  schedule  of 
rates,  as  wagons  were,  his  duties  and  obligations  are  statutory,  and 
he  is  confined  to  those  rates  as  a  ferryman.  He  cannot  charge  as  a 
common  carrier  for  the  contents  of  a  wagon  separately  from  the 
wagon  itself.  So  far  as  the  county  court  goes  to  establish  rates, 
they  are  for  the  protection  of  the  public  against  an  abuse  of  the 
franchise. 

The  court,  upon  this  point,  properly  instructed  the  jury,  and  00 
far  the  verdict  was  right 

[But  on  another  point] 

Judgmeni  reversed  and  cause  remanded. 


Lacefield  v.  State. 

(34  Ark.  27S.) 

Criminal  la^ — assavU  ioWi  iiiUni  to  kiU^  aiming  ai  one  and  wounding  onMer* 

Where  one,  aiming  at  A.  misses  him  and  wounds  B.,  he  cannot  be  convicted  of 
assaalt  with  intent  to  kill  B.* 

*8ee  contra.  State  ▼   Oilman  (09  Me.  163),  31  Am.  Rep.  257.    See,  also,  Simpeon  v.  8tat€ 
€9  Ala.  Vt  31  Am.  Rep.  L. 
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COKVICTION   of    assault  with   intent  to  kill.     The  opinion 
states  the  facts. 

Alle7i  and  Williams  <§  Clark,  tor  appellant 

Attorney- Oeneraly  contra. 

Harrison,  J.  The  appellant  was  tried  in  the  Conway  Gironit 
Court  upon  the  following  indictment: 

"  Conway  Circuit  Court — The  State  of  ArJcaiisae  v.  Lee  Lace^ 
peld. —  The  grand  jury  of  Conway  county,  in  the  name  and  by  the 
authority  of  the  State  of  Arkansas,  accuse  Lee  Lacefield  of  the 
crime  of  felony,  committed  as  follows: 

**  The  said  Lee  Lacefield,  on  the  first  day  of  December,  A.  D. 
1878,  in  the  county  and  State  aforesaid,  upon  one  Thomas  Hearst- 
ings,  with  a  certain  pistol,  feloniously,  willfully  and  of  his  malice 
aforethought,  did  make  an  assault  with  intent  him,  the  said 
Thomas  Hearstings,  then  and  there  feloniously,  willfully,  and  of 
his  malice  aforethought  to  kill  and  murder,  then  and  there,  no 
considerable  provocation  appearing;  against  the  peace  and  dignity 
of  the  State  of  Arkansas.  A.  S.  McKbnkok, 

'^ ProsectUiiig  Atiomeyj  Fifth  Circuit, ^^ 

The  jury  returned  a  verdict  of  guilty  as  charged  in  the  indict- 
ment, and  assessed  his  punishment  at  three  years  imprisonment  in 
the  penitentiary.  He  moved  for  a  new  trial,  which  was  refused, 
and  he  was  sentenced  in  accordance  with  the  verdict. 

Upon  the  trial  the  State  introduced  L.  M.  McClnre  as  a  witness, 
who  testified  that  the  defendant  was,  on  or  about  the  first  day  of 
December,  1878,  in  the  town  of  Plummerville,  in  Conway  county, 
and  that  he  became  involved  in  a  diflBculty  with  one  Holloway. 
The  witness  induced  him  to  leave  Holloway's  presence  and  go  with 
him  to  witness's  saloon.  When  they  got  to  the  saloon,  the  defend- 
ant took  a  pistol  from  his  pants'  pocket,  and,  after  cocking  it,  put 
it  into  another  pocket  The  witness  dissuaded  him  from  any  fur- 
ther diflBculty.  He  then  left,  and  in  a  short  time  returned  with 
Holloway,  and  called  for  whisky.  He  was  intoxicated,  and  the 
witness  tried  to  prevail  upon  him  not  to  drink  any  more,  but 
finally,  after  exacting  from  him  a  promise  that  he  would  behave 
himself,  gave  him  a  drink. 
Vol.  XXXVI— 2 
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In  a  short  time  after  taking  the  drink,  he  staggered  or  fell  against 
the  sash  of  a  window  and  broke  two  panes  of  glass.  The  witness 
demanded  twenty-five  cents  from  liim  for  the  panes  of  glass  he  had 
broken;  when  he  declared,  with  an  oath,  he  would  pay  no  such 
sum,  and  became  very  disorderly,  using  profane  and  abusive  lan- 
guage to  the  witness.  The  witness  called  Thomas  Hearstings,  a  bar- 
tender in  the  saloon,  and  he  and  Hearstings  put  the  defendant  out 
of  the  saloon  on  a  porch,  and  Hearstings  then  went  back  into  Iho 
saloon;  the  defendant  holding  on  to  the  witness;  the  witness,  to 
get  loose  from  him,  seized  him  by  the  hair  of  his  head,  with  both 
hands,  and  chunied  his  head  several  times  against  the  wall,  and 
then  threw  him  down  on  the  floor,  and  with  his  hands  in  his  hair  as 
before,  struck  his  head  several  times  against  the  floor.  The  de- 
fendant then  let  go  the  witness,  and  the  witness  dragged  him  by 
the  hair  of  his  head  off  the  porch  to  the  ground,  and  left  him  and 
went  back  into  the  saloon  to  a  desk  at  the  farther  end.  Very  soon 
afterward  Hearstings  told  the  witness  to  look  out,  the  defendant 
was  going  to  shoot  into  the  saloon,  and  immediately  a  shot  was  fired 
from  without,  which  grazed  Hearstings's  neck,  and  he  fell  on  the 
floor,  exclaiming,  **Iamshot"  —  the  bullet  lodging  in  a  picture 
frame  on  the  wall ;  and  two  or  throe  other  shots,  from  the  same 
direction,  were  fired  into  the  saloon  in  rapid  succession,  the  bullets 
lodging  in  the  wall.  The  witness  got  a  pistol  and  pursued  the  de- 
fendant, who  was  moving  rapidly  away,  and  arrested  him,  and 
taking  his  pistol  from  him,  delivered  him  into  the  custody  of  the 
constable.     When  arrested,  his  pistol  had  four  empty  chambers. 

Thomas  Hearstings  testified  for  the  State,  and  his  testimony  cor- 
roborated McClure's,  except  that  ho  knew  nothing  of  the  taking 
of  the  pistol  from  the  defendant ;  and  Columbus  Taylor,  another 
witness  for  the  Stat^,  testified  to  seeing  the  defendant  fire  the 
shots. 

The  court  charged  the  jury:  That  although  the  shots  were  find 
ut  some  other  person,  if  Thomas  Hearstings  had  been  killed,  tht* 
killing  would  have  been  murder,  the  same  as  though  they  Jiad  been 
fired  at  him  directly,  unless  they  were  fired  in  necessary  self-de- 
fense. 

The  defendant  excepted  to  this  charge,  and  asked  the  following, 
which  the  court  refused  :  That  the  jury  must,  before  they  find  the 
defendant  guilty,  be  satisfied,  beyond  a  reasonable  doubt,  that  he 
intentionally  made  an  assault  upon  Thomas  Hearstings ;  and  that 
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proof  of  au  assault  upon  another  person,  although  Thomas  Hearst- 
ings  was  hit,  was  not  sufficient  to  warrant  a  verdict  against  him. 

Tlie  court  erred  in  charging  as  it  did,  and  in  refusing  to  charge 
as  asked  by  the  defendant. 

The  proposition  is  incontrovertible  that  to  sustain  an  indictment 
for  an  assault  with  intent  to  murder,  the  evidence  must  be  such  as 
to  warrant  a  conviction  for  murder  had  death  ensued  from  the  as- 
sault. McCoy  V.  Slaie,  8  Ark.  451;  Cole  v.  State,  10  id.  318;  1 
Russ.  on  Crimes,  719;  Whai't.  Crim.  Law,  467;  Stark,  on  Ev.  53. 

If  the  assault  was  made  in  a  sudden  heat  of  passion,  caused  by 
the  beating  and  maltreatment  the  defendant  received  from  McClure, 
and  that  was  a  provocation  apparently  sufficient  to  make  the  pas- 
sion irresistible,  and  the  death  of  McClure  had  ensued,  the  killing 
would  have  been  manslaughter,  and  not  murder. 

If  therefore  the  intent  was  not  so  criminal  as  would  have  made 
the  killing  murder  if  McClure  had  been  killed,  the  crime  could  not 
have  been  greater  if  the  act,  or  sl*ooting,  had  resulted  in  the  unin- 
tended death  of  llearstings. 

Bishop,  in  his  work  on  Criminal  Law,  says:  **  Hoav  intensely  evil 
the  intent  must  be  to  infuse  the  bane  of  criminality  into  the  unin- 
tended act,  is  not  easily  stated  in  a  word.  Evidently  there  may  be 
cases  wherein  *  *  *  *  it  is  too  minute  in  evil  for  the  law's 
notice,  the  same  as  when  the  act  is  the  true  echo  of  the  intent,  and 
as  when  carelessness  exists.  So  also,  as  on  the  one  hand,  the  evil 
intended  is  the  measure  of  a  man's  desert  of  punishment;  and  on 
the  other  hand,  the  injury  done  to  society  is  the  measure  of  its  in- 
terest to  punish,  and  punishment  can  only  be  inflicted  when  the 
two  combine.  It  follows,  that  where  the  law  has  different  degrees 
of  the  same  offense,  as  in  felonious  homicide,  which  is  divided  into 
murder  and  manslaughter,  the  crime  must  be  assigned  to  the  higher 
or  lower  degree,  according  as  the  intent  was  more  or  less  intensely 
wrong.  *  ♦  *  *  Thus  we  have  seen  that  to  shoot  unlawfully, 
but  not  feloniously,  at  the  poultry  of  another,  and  thereby  acci- 
dentally kill  a  human  being,  is  manslaughter;  to  do  the  same  with 
the  felonious  intent  to  steal  the  poultry,  is  murder."  1  Bish. 
Crim.  Law,  §  334.  And  Wharton  says:  "Where  a  blow  aimed  at 
one  person  lighteth  upon  another  and  killeth  him,  this  is  murder. 
Thus,  A.,  having  malice  against  B.,  strikes  at  and  misses  him,  but 
kills  C.  This  is  murder  in  A.;  and  if  it  had  been  without  malice, 
and  nnder  such  circumstances  that  if  B.  had  died  it  would  have 
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been  but  manslaughter,  the  killing  of  C,  also,  would  have  been  but 
manslaughter.''    2  Whart.  Crim.  Law,  §  965;  1  Hale,  766,  n.  11. 

Whilst  it  is  true  that  every  person  is  presumed  to  contemplate 
the  ordinary  and  natural  consequences  of  his  acts,  such  presump- 
tion does  not  arise  where  the  act  fails  of  effect,  or  is  attended  by  no 
consequences;  and  where  such  act  is  charged  to  have  been  done 
with  a  specific  intent,  such  intent  must  be  proved,  and  not  pre- 
sumed from  the  act 

"  If  the  act  is  alleged  to  be  done,"  says  Greenleaf,  '*  with  intent 
to  commit  one  felony,  and  the  evidence  be  of  an  intent  to  commit 
another,  though  it  be  of  the  like  kind,  the  variance  is  fatal.  Thus, 
when  a  burglary  was  charged  with  intent  to  steal  the  goods  of  W., 
and  it  appeared  that  no  such  person  as  W.  had  any  property  there, 
but  that  the  intent  was  to  steal  the  goods  of  D.,  the  alleged  owner 
of  the  house,  and  that  the  name  of  W.  had  been  inserted  by  mistake, 
instead  of  D.,  it  was  held  that  the  indictment  was  not  supported." 
:i  Greenl.  on  Ev.,  §  17. 

In  the  case  of  Rez  v.  NoUy  34  Eng.  Com.  Law,  522,  the  prisoner 
was  indicted  for  shooting  at  John  Hill,  with  intent  to  murder  him. 
It  was  proven  tliat  the  prisoner,  intending  to  shoot  and  kill  the 
Rev.  James  Lee,  shot  at  Hill,  mistaking  him  for  Lee,  but  without 
doing  him  any  injury.  The  judge  left  it  to  the  jury  to  say  whether 
there  was  an  intent  to  murder  Hill.  The  jury  found  that  the  pris- 
oner did  not  intend  to  do  any  harm  to  Hill,  and  the  judge  directed 
an  acquittal.  2  Stark  on  Ev.  572;  Slate  v.  Neal,  37  Me.  468;  Stats 
V.  Jefferson,  3  Harr.  571 ;  Ogletree  v.  State,  28  Ala.  693. 

Section  1327,  Gantt's  Digest,  which  declares  that  if  any  person, 
of  his  own  malice,  attempt  to  shoot,  or  to  do  some  bodily  injury 
to  some  particular  individual,  and  in  attempting  to  do  so  shall 
shoot  or  injure  some  third  person  against  whom  the  offender  had 
no  evil  design,  he  shall  be  held  and  adjudged  to  be  guilty  in  the 
same  manner  as  if  the  injury  had  fallen  on  the  person  intended  — 
has  no  bearing  upon  the  question  before  the  court  It  has,  as  ap- 
pears by  both  its  language  and  the  context,  relation  to  maiming 
and  wounding,  and  prosecutions  under  it  are  for  the  maitning  or 
bodily  injury  done,  and  not  for  the  assault  or  attempt 

It  follows  that  the  fact  that  Hearstings  was  struck  by  one  of  the 
bullets,  but  tended,  as  any  other  fact  or  circumstance  in  the  case, 
to  prove  that  the  defendant  shot  at  him;  and  if,  from  all  the  evi- 
dence in  the  case,  the  jury  were  satisfied  he  did  not  shoot  at  him. 
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bnt  at  McClure,  or  were  in  doubfc  as  to  which  he  shot  at^  the  charge 
in  the  indictment  was  not  sustained. 
[Omitting  other  matters.] 

Judgment  reversed  and  cause  remanded. . 


Wood  v.  Statb. 


(84  Ark.  an.) 
Oriminal  law  —  larceny  —  ifUefU  —  drunkenneeB. 

One  wroDgfollj  taking  the  piopertj  of  another,  bat  too  drunk  to  entertain  a 
felonious  intent,  cannot  be  convicted  of  larceny. 

/CONVICTION  of  larceny.    The  opinion  states  the  case. 

Henderson^  attorney-general,  for  State. 

Harrison,  J.  The  appellant  was  tried  and  convicted  of  the 
crime  of  grand  larceny  in  stealing  a  pistol,  the  property  of  one 
Cheek. 

The  pistol,  which  was  of  the  yalne  of  $8,  was  taken  from  the 
room  of  the  owner,  at  a  hotel,  and  out  of  a  coat  pocket,  on  the 
night  of  the  fifth  of  August,  1879,  and  was,  on  the  fifteenth  of  the 
same  month,  found  in  the  defendant's  possession. 

The  defendant,  a  lawyer,  had  been  for  three  or  four  years  very 
intemperate,  and  for  several  weeks  before  he  was  found  with  the 
pistol  m  his  possession,  almost  continuously  drunk.  On  the  night 
of  the  fifteenth  of  August  he  was  very  drunk  —  according  to  one 
of  the  witnesses,  crazy  drunk  —  and  the  constable,  learning  that  he 
had  a  pistol,  to  prevent  his  doing  harm,  took  it  from  him,  when  it 
was  found  to  be  the  pistol  that  had  been  taken  from  Cheek's  room. 
When  it  was  taken  from  the  defendant,  he  said  it  had  been  given 
him  by  one  Hamp.  Lane,  who  had  then,  as  was  proven  at  the  trial, 
left  the  ccunty.  Several  witnesses  testified  that  the  defendant's 
conduct  during  his  spree,  or  drunkenness,  was  strange  and  unnat« 
ural — quite  different  from  such  as  is  the  effect  of  ordinary  drunk- 
enness—  and  that  he  appeared  demented  to  some  degree.    One  of 
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them^  a  physician,  who  had  kuown  him  two  or  three  years,  said 
that  there  were  times  during  his  spree  when  he  thought  he  did 
not  know  what  he  was  about,  and  he  believed  his  mind^  by  long 
and  oxcessiTe  indulgence  in  ardent  spirits,  had  become  impaired ; 
and  another  physician,  who  was  called  to  see  him  on  the  seventeenth 
of  August,  the  day  after  his  arrest,  said  ])e  found  him  suffering 
with  symptoms  of  mania  a  potu,  and  that  the  functions  of  the 
brain  were  partially  paralyzed. 

It  was  proven  that  the  defendant  had  previously  borne  a  good 
character  for  honesty  and  integrity. 

The  court  was  asked  to  instruct  the  jury  for  the  defendant,  that 
if  they  believed,  from  the  evidence,  the  defendant  took  the  pistol, 
but  that  at  the  time  he  was  so  under  the  influence  of  intoxicating 
liquor  that  a  felonious  intent  could  not  have  been  foimed  in  his 
mind,  they  should  find  him  not  guilty;  which  instruction  the  court 
refused  to  give. 

As  a  general  doctrine  voluntary  intoxication  furnishes  no  excuse 
for  crime,  even  when  the  intoxication  is  so  extreme  as  to  make  the 
jHfrson  unconscious  of  what  he  is  doing.  *'  Perhaps  no  better  illus- 
tration of  the  doctrine,"  says  Mr.  Bishop,  "can  be  given  than  to 
state  its  application  in  ordinary  cases  of  homicide.  The  common 
law  divides  all  indictable  homicides  into  murder  and  manslaugh- 
ter; but  the  specific  intent  to  kill  is  not  necessary  in  either.  A 
man  may  be  guilty  of  murder  without  intending  to  take  life.  He 
may  be  guilty  of  manslaughter  without  so  intending;  or  he  may 
intend  to  take  life,  yet  not  commit  any  crime  in  taking  it.  Now 
the  doctrine  of  the  courts  is,  that  the  intention  to  drink -may  fully 
supply  the  place  of  malice  aforethought;  so  that  if  one  voluntarily 
becomes  so  drunk  as  not  to  know  what  he  is  about,  and  then  with 
a  deadly  weapon  kills  a  man,  the  killing  will  be  murder,  the  same 
us  if  he  were  sober.  In  other  words,  the  mere  fact  of  drunkenness 
Avill  not  alone  reduce  to  manslaughter  a  homicide  which  would 
otherwise  bo  murder,  much  less  extract  from  it  altogether  its  in- 
dictable quality."  1  Bish.  Cr.  Law,  §  401.  But  he  says  that,  ''in 
cjises  where  the  law  requires  not  general  malevolence,  but  a  specific 
intent  to  commit  the  particular  act,  which  intent  must  concur 
with  the  act  in  point  of  time,  in  order  to  constitute  the  offense 
charged  against  a  prisoner,  he  cannot  be  guilty,  if  at  the  time  when 
the  act  transpired,  he  was  so  drunk  as  to  be  incapable  of  entertam- 
ing  such  intent."  Id.,  §  408. 
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''  latoxicatioa  is  np  excuse  for  crime/'  said  Judge  Baxdwik,  in 
United  Stales  v.  Raudenbush,  1  Baldw.  517,  "  when  the  offense  con- 
sists merely  in  doing  a  criminal  act,  without  regarding  intention. 
But  when  tiie  act  done  is  innocent  in  itself,  and  criminal  only  when 
done  with  i\  cornipt  or  malicious  motive,  a  jury  may,  from  intoxi- 
cation, presume  that  there  was  a  want  of  criminal  intention;  that 
the  reasoning  fatiulty,  the  power  of  discrimination  between  right 
and  wrong,  was  lost  in  the  excitement  of  the  occasion.  But  if  the 
mind  still  acts;  if  its  reasoning  and  discriminating  faculty  remain, 
a  state  of  partial  intoxication  affords  no  ground  of  a  favorable 
presumption  in  favor  of  an  honest  or  innocent  intention,  in  cases 
where  a  dishonest  and  criminal  intention  would  be  fairly  inferred 
from  the  commission  of  the  same  act  when  sober." 

In  larceny  there  must  be  a  concurrence  with  the  act  —  an  intent 
to  do  it  —  and  also  a  felonious  intent;  and  the  same  author  we 
have  quoted  Siiys:  *'  A  bare  intentional  trespass  not  being  larceny, 
but  the  specific  intent  to  steal  being  necessary,  also,  if  one  who  is 
too  drunk  to  entertain  this  specific  intent  takes  property,  relin- 
quishing it  before  the  intent  could  arise  in  his  mind,  there  is  no 
larceny."  Id.,  §411;  Wenz  x.  State,  1  Tex.  Ct  App.  86;  Johnson  v. 
State,' id.  14G  ;  I^za  v.  State,  id.  488. 

Tlie  instruction  should  have  \yeen  given. 

[Omitting  minor  matters.] 

The  judgment  is  reversed,  and  the  cause  remanded,  with  instmo* 
tioDS  to  grant  the  defendant  a  new  trial. 

Judfffnent  reversed  and  cause  remanded. 


Garr  v.  State. 


04  Arkl  44^) 

Criminal  law  —  concealed  weapons  — journey  —  unloaded  pieioL 

IMendant,  living  in  Arkansas,  had  been  on  a  visit  to  Memphis,  and  on  hto 
retam  stopped  a  few  hours  at  Marianna,  Lee  county,  Arkansas.  Whll* 
there  he  carried  two  pistols  on  his  person,  both  unloaded  and  one  withoat 
a  tube.  Held,  that  he  was  not  then  **  upon  a  journey/'  but  that  he  was  net 
"  wearing  weapons/'  within  the  meaning  of  the  statute  * 

•  See  HutdUnson  r.  8taU  (08  Ala.  3),  94  Am.  Rep.  1 ;  OhoUon  v.  State  (&3  Ala.  519),  SI 
Am.  Rep.  668,  and  note,  054. 
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CONVICTION  of  wearing  concealed  weapons.      The  opinioii 
states  thd  case. 

Henderson,  attorney-general,  for  State. 

Eakik,  J.  Apellant,  in  May,  1875,  was  indicted  in  the  Lee 
Circuit  Court,  charging:  That  he  "  unlawfully  did  wear  a  pistol, 
concealed  as  a  weapon,  when  not  upon  a  journey."  At  the  spring 
term,  1879,  the  case  was  submitted  to  the  court  as  a  jury,  the 
defendant  fined  and  an  appeal  taken,  with  bill  of  exceptions  setting 
forth  the  evidence. 

It  appears  that  appellant  had  been  on  a  visit  to  Memphis,  and  on 
his  way  back  to  his  father's  stopped  a  few  hours  in  Marianna,  in 
Lee  county.  Wliilst  there  he  was  observed  to  be  wearing  a  pistol, 
a  portion  of  it  being  seen.  He  was  arrested,  but  discharged.  Two 
pistols  were  found  upon  him,  neither  of  which  was  loaded,  and  one 
was  without  a  tube.  After  his  arrest  he  deposited  the  pistols  with 
his  baggage. 

The  court  decided  tlie  case  on  the  ground  that  defendant,  whilst 
stopping  over  at  Marianna  could  not  be  said  to  be  on  a  journey, 
and  should,  to  avoid  a  breacii  of  the  law,  have  deposited  his  pistols 
with  his  baggage,  and  not  carried  them  on  his  person.  This  is 
correct,  if  the  appellant  was  really  wearing  them,  or  cither  of  them, 
as  a  weapon.  Tlie  exception  in  the  statute  is  to  enable  travellers 
to  protect  themselves  on  the  highways,  or  in  transit  through  popu- 
lous places ;  not  to  allow  them  the  privilege  of  mixing  with  the 
people  in  ordinary  intercourse  about  the  streets,  armed  in  a  manner 
which  upon  a  sudden  fit  of  passion  might  endanger  the  lives  of 
others.  Travellers  do  not  need  weapons  whilst  stopping  in  towns 
any  more  than  citizens  do.  They  should  lay  them  aside,  unless 
the  delay  be  slight  and  tlie  journey  soon  resumed.  The  jury,  or 
court  sitting  as  such,  can  best  judge  of  all  the  circumstances,  and 
determine  wliethcr  the  spirit  of  the  law  has  been  violated.  No 
rule  with  regard  to  this  can  be  formulated.  The  intent  governs, 
and  the  question  of  fact  is,  was?  the  defendant  really  prosecuting 
his  journey,  only  stopping  for  a  temporary  purpose,  or  had  he 
stopped  to  stay  awhile,  mingling  generally  with  the  citizens,  either 
for  business  or  pleasure? 

The  offense  is  alleged  to  have  occurred  in  December,  1874,  when 
the  Revised  Statutes  contained  the  only  act  upon  this  subject  in 
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force.  See  Orantf  s  Digest,  §  1517.  It  is  made  a  tnisdemeanor  to 
''  wear  any  pistol,  etc.,  *  *  concealed  as  a  weapon,''  unless 
upon  a  jonmey*  It  will  be  perceived  there  are  three  essential  ele- 
ments in  the  offense.  The  implement  must  be  worn,  that  is, 
placed  abont  the  person  and  carried  around  in  some  way,  to  be  at 
all  times  accessible.  If  it  is  merely  and  in  good  faith  being  trans- 
ported to  be  repaired  or  given  to  another,  or  for  purposes  of  trade, 
or  any  other  object  save  to  be  used  in  fight,  it  cannot  be  said  to  be 
worn.  It  must  be  concealed;  that  is,  so  hidden  from  general 
view  as  to  put  others  off  their  guard ;  and  lastly,  it  must  be  carried 
as  a  weapon  ;  that  is,  for  the  purpose  of  having  it  convenient  for 
use  in  fight. 

In  this  case  the  implements  found  on  defendant  were  pistols,  and 
worn  concealed.  But  they  were  not,  either  of  them,  loaded,  and 
one  was  wholly  unfit  for  use  if  it  had  been.  These  things,  af9rm- 
ativcly  shown,  rebut  the  presumption  that  the  pistols  were  worn  to 
be  used  as  weapons.  They  could  not  be  so  used.  If  the  State,  in 
a  given  case,  should  show  that  pistols  were  worn  concealed,  the 
jury  might  well  presume  that  they  were  loaded  and  worn  as  weapons. 
But  the  defendant  might  remove  the  presumption  by  proof.  It 
would  be  one  of  fact  and  not  of  law. 

The  attention  of  his  honor,  the  Circuit  judge,  seems  to  have 
been  directed  to  the  point  of  defense  based  upon  the  journey, 
which  he  correctly  decided.  For  want  of  sufficient  proof  that  the 
pistol  was  worn  as  a  weapon,  a  new  trial  should  have  been  granted. 

Reverse  and  remand  for  the  purpose. 

Reversed  and  remanded. 


Halbbook  v.  Statb. 

(34  Ark.  511.) 
Criminal  law — bigamy — etidenee. 

Where  A.  marriefl  B. ;  and  afterward  during  B.'s  life,  marries  C. ;  and  still« 

afterward,  when  B.  Is  divorced,  but  during  0/s  life,  marries  D.  the  last 

marriage  la  not  bigamous,  because  the  second  was  void. 
In  a  trial  for  bigamj,  marriage  may  be  proved  bj  admissions  and  evldenoe  of 

marital  cohaUtation  and  holding  out.    (8ee  rwte^  p.  23.) 
A  decree  of 'divorce,  granted  upon  notice  to  the  defendant,  is  evktonoe  of  the 

marriage.    {See  note,  p.  22.) 
Vol.  XXXVI-^ 
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/CONVICTION  of  bigamy.    The  opinion  states  the 

Fletcher,  for  appellant 
Henderson,  attorney-general,  contra. 

Enolish,  C.  J.  [Omitting,  unimportant  statements.}  TheindicL 
mcnt  charges,  in  substance,  that  on  the  second  of  Novemiber,  1866, 
the  defendant  was  married,  in  Conway  county,  to  Jane  Honeycutt, 
and  that,  on  the  twenty-sixth  of  July,  1875,  when  she  was  living, 
and  still  his  wife,  he  feloniously  married  Mary  Mahan,  in  said 
county. 

He  was  tried  at  the  September  term,  1879,  found  guilty,  and  the 
jury  fixed  his  punishment  at  imprisonment  for  three  years  in  the 
penitentiary  ;  a  new  trial  was  refused,  he  was  sentenced,  took  a  bill 
of  exceptions,  and  prayed  an  appeal,  which  was  allowed  by  one  of 
the  judges  of  this  court. 

[Minor  matters  omitted.] 

TI.  After  the  State  had  closed,  appellant  introduced  Miles  Price 
and  Thomas  Halbrook,  who  stated,  after  being  sworn  as  witnesses 
in  the  case,  that  they  had  been  acquainted  with  the  appellant  for 
many  years ;  that  he  was  married  when  about  nineteen  years  old  to 
one  Margaret  Halbrook,  in  Perry  county,  Tennessee;  that  he  was 
now  (time  of  the  trial)  fifty-seven  years  of  age  ;  that  they  were  not 
present  at  such  marriage,  but  by  reputation  such  marriage  occurred 
within  ten  miles  of  where  they  resided,  and  that  within  a  few  days 
thereafter,  appellant  brought  his  wife  into  the  immediate  neigh- 
.joihood  of  witness  Price,  and  there  they  remained  together  as  hus- 
band and  wife  for  two  or  three  months,  and  that  appellant  and  his 
said  wife,  Margaret,  lived  and  cohabited  together  as  husband  and 
wife,  in  the  State  of  Tennessee,  and  later  in  the  States  of  Arkansas 
and  Missouri,  for  many  years,  and  had  bom  to  them,  and  reared  by 
thorn,  a  large  family  of  children  ;  that  some  of  said  children  now 
reside  in  the  neighborhood  of  witness,  and  that  witness  had,  within 
the  last  three  months,  seen  letters  from  Margaret,  wife  of  appellant, 
wlio,  by  reputation,  still  lives  in  Green  county,  Missouri,  but  wit- 
ness had  not  seen  her  since  1863. 

But  the  court  ruled  that  such  evidence  was  irrelevant  and  incom- 
petent, and  excluded  the  same  from  the  jury,  to  which  ruling  ap* 
pel  Ian  t  excepted. 
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Appellant  then  offered  in  evidence  a  certified  transcript  of  th^ 
record  of  a  decree,  rendered  in  the  Circuit  Court  of  Phillips  county* 
in  the  State  of  Missouri,  on  the  twenty-eighth  of  November,  1866,  in 
a  suit  for  divorce  by  Margaret  J.  Halbrook  against  Jeremiah  H. 
Ilalbrook  dissolving  the  bonds  of  matrimony  theretofore  contracted 
between  them,  and  giving  her  the  care  of  their  infant  children,  and 
alimony  to  be  charged  upon  certain  real  estate  of  the  defendant  in 
that  suit.  The  decree  shows  that  the  defendant  therein  had  notice 
bj  publication,  and  that  there  Irad  been  a  previous  default  entered 
agminst  him,  but  does  not  show  when  the  bill  was  filed,  nor  when 
the  marriage  dissolved  by  the  decree  had  been  entered  into  by  the 
parties  to  the  suit. 

The  court  refused  to  permit  appellant  to  read  in  evidence  the 
transcript  of  the  record  of  the  decree,  and  lie  excepted. 

Appellant  offered  no  other  evidence. 

The  appellant  asked  the  court  to  give  the  jury  seven  instructions. 
The  court  gave  the  first,  which  defined  the  crime  of  bigamy  (having 
giving  a  similar  instruction  on  the  part  of  the  State),  and  refused 
the  others. 

(a)  The  court  having  excluded  all  of  the  evidence  offered  by  ap- 
pellant, there  was  nothing  on  which  the  instructions  refused  could 
be  based.     They  were  mere  abstract  propositions  of  law. 

The  instructions  refused  presented,  in  different  forms,  the  prop- 
ositions that  appellant's  marriage  with  Jane  Honeycutt,  when  his 
first  wife,  Margaret,  was  living,  and  undivorced  from  him,  was  null 
and  void,  and  that  his  marriage  with  Mary  Mahan,  after  the  first 
wife  obtained  the  divorce,  was  not  bigamous,  because  he  then  had 
JIG  lawful  wife. 

(b)  If  the  facts  hypothecated  in  this  proposition  had  been  proved 
by  competent  evidence,  it  would  have  been  good  law. 

Upon  the  hypothecated  facts,  the  case  would  have  been  similar, 
on  principle,  to  Lady  Madison* 8  case,  reported  in  1  Hale's  Pleas  of 
the  Crown,  p.  693,  thus  :  '^  A.  takes  B.  to  husband  in  Holland,  and 
then  in  Holland  takes  C.  to  husband,  living  B.  and  then  B.  dies, 
and  living  C.  she  marries  D.,  this  is  not  marrying  a  second  husband, 
the  former  being  alive,  for  the  marriage  to  C.  living  B.  was  simply 
void,  and  so  he  was  not  her  husband  ;  but  if  B.  had  been  living, 
this  had  been  felony  to  marry  D.  in  England  ;  ruled  at  Newgate 
sessions,  abont  1648,  in  the  Lady  Madisoii  case." 

Mr.   Greenleaf,   after  stating  the  points  that  the  State  is   re- 
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quired  to  prove,  as  above,  adds:  ''  The  defense  may  be  made  by  dis- 
proving either  of  the  points  above  stated.  Thus,  where  a  woman 
married  a  second  husband  abroad,  in  the  life-time  of  the  first,  and 
afterward  the  first  died,  and  then  she  married  a  third  in  England, 
in  the  life-time  of  the  second,  and  for  this  third  marriage  she  was 
indicted;  upon  proof  that  the  first  husband  was  living  when  the 
second  marriage  was  had,  it  was  held  a  good  defense  to  the  indict- 
ment; the  second  marriage  being  a  nullity,  and  the  third  therefore 
valid. '^  3  Oreenl.  Ev.,  §  208,  citing  Lady  MadiaotCs  case ;  StaU  v. 
Goodrich,  14  W.  Va.  834,  is  similar  to  the  case  now  before  us. 

So  in  this  case,  if  appellant  wttsarried  to  Margaret  Halbrook 
in  Tennessee,  and  she  was  living  when  he  married  Jane  Honeycutt, 
the  latter  marriage  was  null  and  void;  and  if  Margaret  Halbrook 
had  obtained  a  divorce  from  him  before  he  married  Mary  Mahan, 
this  third  marriage  was  valid,  and  not  bigamous,  as  alleged  in  the 
indictment ;  but  the  marriage  with  Jane  Honeycutt  was  bigamous. 

Appellant,  however,  could  not  be  convicted  on  this  indictment 
for  the  bigamous  marriage  with  Jane  Honeycutt,  because  that  is 
not  the  offense  with  which  he  is  charged. 

(c)  Did  the  court  err  m  excluding  all  the  evidence  offered  by  ap- 
pellant, as  incompetent  and  irrelevant  ? 

In  indictments  for  bigamy,  proof  of  marriage  is  required  to  be 
more  strict  than  in  civil  cases. 

But  it  is  reasonable  to  hold  that  appellant  should  have  been  al« 
lowed  to  introduce  any  evidence  conducing  to  prove  his  marriage 
with  Margaret  Halbrook,  relied  upon  by  him  to  defeat  the  case 
made  by  the  State,  which  the  State  might  have  permitted  to  intro- 
duce to  prove  the  same  marriage,  had  the  indictment  alleged  it  to 
be  the  first  marriage,  and  a  subsequent  marriage  to  be  the  bigamous 
marriage. 

It  is  established  by  the  current  of  adjudications,  that  in  prosecu- 
tions for  bigamy,  the  deliberate  admission  of  the  defendant  that  a 
woman  was  his  wife,  and  evidence  that  he  cohabited  with,  treated 
and  held  her  out  to  the  community  as  such,  may  go  to  the  jury  for 
what  they  are  worth,  as  tending  to  prove  an  actual  marriage.  Reg. 
V.  Simmons,  1  Carr.  &  Kir.  (N.  P.)164,  47  Eng.  C.  L.  164;  Com.  v. 
Jackson,  11  Bush,  679;  s.  Co,  21  Am.  Eep.  225,  in  which  the  English 
and  Amencan  cases  are  reviewed.  Warner  v.  Com.,  2  Va.  Gas.  96; 
Cameron  v.  Stale,  14  Ala.  546;  Cook  v.  State,  11  Ga.  54;  State  v. 
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Briiien,  4  McCord,  255;  Wolvmton  v.  State,  16  Ohio,  173;  Cay- 
forcTs  case,  7  Greenl.  57;  Slate  v.  Uodgskimy  19  Me.  158. 

lu  New  York,  where  it  has  been  held  that  an  actual  marriage 
must  be  proved,  and  that  the  prisoner  cannot  be  convicted  on  mere 
:i«I missions,  or  evidence  of  cohabitation  {Peo2)le  v.  Humphrey,  7 
Johns.  314),  yet  m  Galiagan  v.  People,  1  Park.  Cr.  380,  such  admis- 
sions and  proof  of  cohabitation  as  husband  and  wife  were  held  to 
\>c  admissible  as  tending,  witli  other  facts,  to  prove  an  actual  mar- 
riage 

In  this  case,  appellant  offered  to  prove,  by  two  witnesses,  a  re- 
puted marriage  with  Margaret  Halbrook  in  Tennessee;  that  they 
cohabited  as  husband  and  wife  there,  and  later  in  this  State,  and  in 
Missouri  for  many  years,  and  reared  a  family  of  children.  This  co- 
habitation occurred  before  there  could  have  been  any  object  on  the 
piirt  of  appellant  to  make  evidence  to  be  used  in  this  prosecution. 

Presumption  of  marriage  arises  from  cohabitation  as  husband 
and  wife. 

There  was  also  a  presumption  that  appellant's  marriage  with 
Jane  Honeycutt  was  lawful,  innocent  and  not  criminal.  It  is  sup- 
posed that  a  man  will  not  incur  the  guilt  of  felony  and  danger 
which  attends  it  by  marrying  another  woman  during  the  life  of  one 
to  whom  he  has  previously  been  lawfully  married.  2  Wliart.  Ev., 
§  1297 ,  Jones  v.  Jones,  48  Md.  391;  s.  c,  30  Am.  Rep.  466. 

Had  appellant's  evidence  of  cohabitation  been  admitted,  it  would 
have  been  the  province  of  the  jury,  under  proper  directions  from  the 
court,  to  weigh  the  presumptions  in  making  up  their  verdict. 

{d)  But  the  court  also  excluded  the  transcript  of  the  record  of 
the  Missouri  divorce  decree. 

With  some  evidence  aliunde  of  identity  of  parties,  this  decree 
would  have  proven  that  on  the  twenty-eighth  day  of  November, 
1866,  about  twenty-six  days  after  appellant's  marriage  [with  Jane 
Honeycutt,  and  before  he  married  Mary^Mahan,  Margaret  Halbrook 
obtained  a  divorce  from  him. 

The  decree  would  also  have  proved  that  Margaret  Halbrook  wag 
living  at  the  time  appellant  married  Jane  Honeycutt,  because  she 
obtained  the  decree,  and  was  awarded  by  it  care  of  her  infant  chil- 
dren after  that  marriage  The  decree  was  also  evidence  that  a 
marriage  had  been  contracted  between  the  complainant  and  defend- 
ant in  that  suit,  because  courts  do  not  grant  divoroes  without 
proof  of  marriage. 


Digitized  by 


Google 


22  ARKANSAS, 


Halbrook  ▼.  State. 


Marriage  is  the  foundation  of  the  wliole  proceed ings,  and  the  de- 
cree or  sentence  granting  a  divorce,  in  form  and  effect,  affirms  the 
marriage  as  well  as  declares  the  separation.  Bish.  Mar.  and  Div., 
§315. 

The  decree  would  also  have  conduced  to  prove  that  appellant^s 
marriage  with  Margaret  Halbrook  occurred  fc>efore  his  marriage 
with  Jane  Honeycutt,  but  about  twenty-six  days  having  transpired 
between  the  dates  of  the  latter  marriage  and  the  time  of  the  de- 
cree, which  was  obtained  on  publication.  These  twenty-six  days 
were  i^eriods  of  appellant's  honeymoon  with  Jane  Honeycutt,  a 
yoiing  woman  whom,  according  to  the  theory  of  his  defense,  be  it 
said  to  his  shame,  he  deceived  and  deluded  into  an  illegal  marriage, 
and  niado  her  in  law  an  adulteress.  But  a  man  indicted  for  one 
crime  cannot  be  convicted  on  proof  that  he  has  committed  another. 

After  offering  the  decree  in  evidence,  appellant  offered  no  evi- 
dence of  identity  of  parties,  but  the  decree  having  been  excluded* 
this  WQuld  have  been  useless. 

The  evidence  of  cohabitation  should  have  gone  to  the  jury  for 
what  It  was  worth,  and  the  decree  should  have  been  admitted. 

The  jmlgmcnt  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

If  the  indictment  was  in  fact  presented  in  court  by  the  grand 
jury,  it  may  be  shown  by  a  nunc  pro  tunc  entry  when  appellant  is 
in  court,  and  he  may  be  tried  again  on  the  same  indictment 
Otherwise  he  may  be  held  to  answer  a  new  indictment  if  the  State 
elects  further  to  prosecute  him.  Green  v.  SlatCy  19  Ark.  178;  HaU 
comb  V.  Slate,  31  id.  427. 

Judgment  reversed  and  cause  retnanded, 

NoTK  BY  THK  REPORTER.  —  In  Statc  V.  Ooodrich^  U  W.  Va.  834,  the  indictment  charged 
that  defendant  in  November,  1874,  married  Fannie  Smith,  in  Wisconsin,  and  while  so  roar 
ried.  in  May,  1877,  married  Clara  Allen,  in  West  Virgrinia.    The  court  said: 

*•  The  evidence  on  whicli  the  jury  m  this  ca««  baiied  their  verdict  of  guilty  was  sufficient 
lo  justify  sucli  verdict.  It  is  true  the  fir.-«i  marriage  charged  in  the  indictmeut  was  proved 
by  tlie  minister  wlioofflciaved  at  the  marriage,  and  the  second  marriage  charged  in  the 
mdictmeiit  was  only  proved  by  the  distinct  admission  of  the  prisoner:  and  that  the 
authorities  elsewhere  are  contiiciing  on  tht-  question  whether  such  pix>of  is  sufficient  in  an 
indictment  for  bigamy,  or  whether  it  i<  even  admissible:  but  It  Is  settled  in  Vli^inla  and 
in  this  State  that  such  evidence  is  admissible  in  such  a  case  and  sufficient  to  Justify  a  con- 
viction. See  Warner  v.  CommmiinpaUk,  2  Va.  Cas.  95:  O'NeaVs  case,  17  Gratt  582;  Bird'* 
case.  21  id  sno.*  A  new  trial  ought  not  therefore  to  have  been  awarded  the  prisoner, 
unless  the  court  had  excluded  from  the  jury  evidence  which  ought  to  have  been  admitted. 

••The  defense  which  the  prisoner  sought  to  establish  by  the  evidence  which  the  court 

*To  same  effect,  WUlia7na  v.  Stale,  54  Ala.  181 ;  s.  c.,  25  Am  Bep.  (MS&. 


Digitized  by 


Google 


NOVEMBER  TERM,  1879.  £3 

Halbrook  v.  State. 

rejected  was  (bat  b«»  tiad  on  the  80th  day  of  April.  1873.  In  Union  county*  Ohio,  bean  law- 
fully married  according  to  the  lawn  of  Ohio  to  Sarah  Snodgrass,  and  that  she  waa  itill 
liTtog  and  this  marriage  in  full  force,  woen  he  was  married  on  the  S9th  day  of  J>lovemtier, 
1871  to  Francis  L  Smith*  in  Wiacousin ;  that  he,  the  prisoner,  being  then  a  married  man* 
(hia  marriage  lo  Frandfc  i  Smith  was  a  mere  nullity,  and  absolutely  void  ab  initio, 

^  The  indictment  alleging  the  offense  of  the  prisoner  to  be  the  marrying  by  the  prisoner 
on  May  5  1677  in  Iowa,  lo  Clara  Allen,  while  his  Wife  Francis  I.  Smith  was  living.  It  was 
Incumbeui  on  the  Suie  lo  show  that  Francis  I.  Smith  was  his  lawful  wife,  and  the  pris- 
oner's defense  sought  to  Ue  establishe'l  by  the  evidence  lejected  by  the  oourt  was  that 
Francis  I.  Sniitli  was  never  the  lawful  wife  of  the  prisoner,  as  he  was  a  married  man  when 
lie  married  her 

'  if  tlie  first  niarriagH  laid  in  the  indicuuent  was  a  nullity,  then  the  second  marriage 
laid  In  the  indictment  could  not  constitute  the  offense  of  bigamy,  and  If  the  prisoner  was 
a  married  iiiau  when  the  first  marriage  charged  in  the  indictment  took  place,  this  mar- 
riago  was  nti  absolute  nullity  in  Wisconsin,  where  It  was  solemnized,  the  common  law 
bem;?  in  force  there.    See  East  s  P.  C.  406 ;  Lady  Maditon't  case,  1  H.  P.  C.  608. 

'^'  It  is  true  that  this  defense  sought  to  be  set  up  by  the  prisoner  establishes  beyond  eon- 
iroventy  that  he  was  guilty  of  bigamy,  when  on  November  S9,  1874.  he  married  Francis  I. 
Smith  in  Wi^onsiu,  his  first  wife,  Sarah  Snodgrass,  being  then  living.  His  entering  into 
this  contract  of  marriage,  which  is  forbidden  by  the  law,  while  his  former  wife  was  living. 
Is  what  constitutes  the  offense  of  bigamy :  and  this,  though  his  second  contract  of  mar- 
riage.  made  in  violation  of  law,  is  necessarily  a  nullity.  But  though  he  thuH  unquestion 
ably,  acerirding  to  his  own  defense,  if  It  were  proven,  has  lieen  guilty  of  bigamy.  It  is  not 
th«  bigamy  for  which  he  was  Indicted.*  For  the  bigamy  committed  by  marrying  Francis  I. 
Smith  in  Wisconsin  he  could  be  indicted  there,  but  could  not  be  indicted  iu  this  State,  as 
we  never  cohabited  wiili  her  in  ibis  State.  The  defense  therefore  attempted  by  the  pris- 
oner in  this  case  was  a  legitimate  defense,  and  his  evidence  offered  to  sustain  it  should 
have  been  received  by  the  court  If  in  Its  character  it  was  admissible  evidence,  and  if  it 
tended  to  establish  this  defense. 

"The  first  proposition  to  be  proven  iii  order  lo  malce  out  the  proposed  defense  was, 
that  prior  to  the  prisoner's  marrying  Francis  1.  Smith  in  Wisconsin,  on  November29,  1874, 
he  had  lawfully  married  some  other  woman.  And  the  second  proposition  to  be  proven 
was  that  this  first  wife  was  living  on  November  29,  1871." 

•  Our  next  inquiry  is:  Did  the  Circuit  Court  err  In  refusing  to  permit  to  go  to  the  Jury 
ihe  copy  of  the  divorce  of  the  prisoner  and  Sarah  Snodgrass.  rendered  by  the  Court  of 
Common  Pleas  of  Union  county,  Ohio,  at  the  May  term  1875?'  If  the  evidence  of  the  mar 
riage  had  been  permitted  to  go  to  the  Jury,  as  it  should  have  been,  this  decree  would  have 
shown  that  on  November  89. 1874.  when  the  prisoner  married  Fannie  1.  Smith,  he  was  the 
husband  of  Sarah  Snodgrass.  For  he  married  her  on  May  30,  1873,  and  wa*  divorced  from 
ber  May,  1875.  And  if  this  fact  had  been  established,  the  prisoner  woul  .ave  been  en- 
titled to  an  acquittal  on  this  indictment,  as  his  marriage  to  Fannie  I .  Sm>th  would  have 
been  utterly  void. 

**Tbe  decree  of  the  Court  of  Common  Pleas  of  Union  county,  Ohio,  was  offered  simply 
to  prove  the  existence  of  such  a  decree  ;  and  it  has  been  seen  it  was  what  It  purported  to 
be,  a  decree  of  a  court  having  Jurisdiction  of  the  parties  and  the  cause,  and  it  ought  there- 
fore to  have  been  received.  Its  only  effect,  so  far  as  this  case  Is  concerned,  was  to  prove 
that  the  relation  of  husband  and  wife  existed  between  the  parties  to  that  suit  up  to  the 
rendition  of  this  decree,  and  therefore  to  a  period  of  time  subsequent  to  the  Wisconsin 
marriage.  It  was  thereforo  entirely  immaterial,  whether  the  proceedings  In  that  cause 
were  regular  or  irregiUar.  and  whether  this  decree  ought  to  have  been  set  aside  by  the 
Ohio  courts  or  disregarded  as  a  good  divorce  dy  the  courts  of  other  States.  If  it  had  been 
afterward  actually  set  aside.  It  would  have  availed  the  defendant  in  the  case  before  is  as 
effectually  as  If  it  were  held  good  and  remained  in  full  force.  It  was  not  used  to  show  the 
divorce,  but  simply  to  show  that  up  to  that  time  the  parties  to  that  cause  were  husband 
and  wife.  And  this  furnishes  an  additional  reason  tor  no;  requiring  any  thing  more  than 
the  decree  to  be  produced  It  establishes  the  fact  that  the  parties  to  the  cause  were  up  to 
the  date  of  that  decree  husband  and  wife»  as  effeoUiaU/ias  the  whole  copy  of  this  record 
•ould  nave  done   ' 
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In  Miles  v.  United  Stales,  United  States Sapreme Court,  March  SI.  ]881«the  samedoctitea 
was  held  as  to  proof  of  the  flrst  marriage  by  circumstanoes  and  admissions.  The  court  said: 

"'  It  is  next  aasigned  for  error,  that  Uie  court  admitted  the  declarations  and  admissions 
of  the  plaintiff  in  error  to  prove  the  fact  of  his  flrst  marriage,  and  the  charge  of  the  couit 
ttiat  the  declarations  of  the  accused  were  evidence  proper  to  be  considered  by  the  -fuiyas 
tending  to  prove  an  actual  marriage,  and  that  such  marriage  might  be  proven  like  any 
other  fact,  by  the  admissions  of  the  defendant,  or  by  circumstantial  evidence,  and  that  It 
was  not  necessary  to  prove  it  by  witnesses  who  were  present  at  the  ceremony . 

"  To  hold  tliat  on  an  indictment  for  bigamy,  the  flrst  marriage  can  only  be  proven  1^ 
eye-witnesses  of  the  ceremony,  is  to  apply  to  this  offense  a  rule  of  evidence  not  applicable 
lu  any  other.  Tlie  great  weight  of  authority  is  adverse  to  the  position  of  the  plaintiff 
in  error. 

"In  Regina  v.  Simmonsto^  1  Car.  &  Kir.  164,  It  was  held  that  *on  an  indictment  for 
bigamy,,  the  first  marriage  may  be  proved  by  the  admissions  of  the  prisoner  ;  and  it  is  for 
tlie  jury  to  determine  whether  what  he  said  was  an  admission  that  he  had  been  legally 
married  according  to  the  laws  of  the  country  where  the  marriage  was  solemnized.* 

-'  The  same  view  is  sustained  by  the  following  cases :  Regina  v.  Upton,  1  Oar.  &  Kir 
165,  note  (1  Greav.  ed.  of  Russ  on  C.  &  Bi.  218);  Dudiess  of  Kingston's  case,  SO  How.  St 
Tr.  355;  Truman''8  case,  1  East  P.  C.  470;  Cay/ord'n  case,  7  Grant,  57;  Hani's  case,  8  Fair. 
nn.  Stale  V.  Hilton,  dRich.  434;  State  v,  Britton,  4  McCord,  256;  Warner  ▼.  Common- 
wealth,  2Va.  Cas.  595;  Norwood' setae,  1  East  P.  C.  470;  CommonweaXthv.  Muriagh^  1 
A»lmi  272;  Regina  v.  Netototi,  2  Moody  &  K.  503;  StaU  v.  Libby,  44  Me.  460;  StaU  ▼.  Jlo> 
Itftnald,  25  Mo.  176;  Cameron  v.  State,  14  Ala.  546 ;  Wolverton  v.  StcUe,  16  Ohio,  173;  State 
V.  Seals,  16  Ind.  352;  Quin  v.  StaU,  46  Id.  725;  Arnold  v.  StaU,  63  Ga.  674;  Brown  v.  Staie, 
52  Ala. 338:  Commonwealth  v.  Jacksoti,  11  Bush,  679;  s.  c,  21  Am.  Bep  225;  fPtiUoMSV 
State,  54  Ala.  131 ;  s.  c,  25  Am.  Rep.  665." 


Thomas  v.  City  op  Hot  Springs. 

(84  Ark.  568.) 

Municipal  corporation  —  ordinance  againai  drumming  for  phftidtms, 

A  city  ordinance  prohibited  "  drumming  '*  or  soliciting  patronage  for  hotel** 
boarding-houses,  bath-houses,  physicians,  quaclLS,  and  vendors  of  noetrumi 
Held,  void  as  to  competent  physicians;  and  so,  U  teems,  as  to  hotels,  boarding' 
houses,  and  bath-houses.    (See  neie^  p*  80  ) 

CIONVICTION   of  illegal  drnmming.     The  opmkm  states  tiie 
;     case. 

Benjamin,  for  appellant. 

Hemlerson,  attorney-general,  contra^ 

English,  C.  J.  On  the  2ad  of  May,  1879,  Harry  Thomas  was 
arrested  under  a  warrant  issued  by  the  police  judge  of  the  city  of 
Hot  Springs,  on  the  charge  of  having  committed  the  offense  ol 
drumming  John  West  to  Dr.  C.  J.  Weatherbj,  etc. 
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The  defendant  was  tried  before  the  police  judge,  conyicted,  and 
appealed  to  the  Oircnit  Court  of  Garland  county,  where  the  case 
was  submitted  to  the  court,  by  consent  of  the  parties,  on  the  plea 
of  not  guilty.  The  court  found  defendant  guilty  upon  the  evi* 
dence,  and  fined  him  $10.  He  moved  for  a  new  trial,  which  the 
court  refused,  and  he  took  a  bill  of  exceptions,  and  appealed  to  this 
court. 

On  the  trial,  the  following  ordinance  was  read  in  evidence: 

''  ORDIKANGE  ON  DRUMMING. 

"  City  of  Hot  Springs,  May  5,  1879. 

^*  Be  ii  ordained  by  the  Mayor  and  Board  of  Aldermen  of  the  City 

of  Hot  /Springs,  that : 

*'  Whereas,  The  laws  of  the  State  for  the  incorporation,  organi- 
zation and  government  of  municipal  corporations,  approved  March 
9,  1875,  give  power  to  the  city  council  to  license,  regulate  and  sup- 
press  ordinaries,  com  doctors,  private  and  venereal  hospitals,  and 
to  make  and  publish  by-laws  and  ordinances  which  to  them  shall 
seem  necessary  to  secure  such  corporations  and  their  inhabitants 
against  thieves  and  other  persons  violating  the  public  peace,  and  to 
promote  the  prosperity,  and  improve  the  morals,  order,  comfort  and 
convenienoe  of  such  corporations  and  their  inhabitants  against 
thieves  and  other  persons  violating  the  public  peace,  and  to  pro* 
mote  the  prosperity,  and  improve  the  morals,  order,  comfort  and 
convenience  of  such  corporations  and  their  inhabitants;  and, 

"  Whereas,  It  is  well  known  that  persons  who  run,  drum  and 
solicit  patronage  for  physicians  and  quacks,  boarding-houses,  bath- 
houses, and  gambling  dens,  cause  great  inconvenience  to  this  resort, 
provoke  disorder,  and  greatly  injure  the  morals,  comfort  and  busi« 
ness  thereof : 

"  Section  1.  Therefore,  be  it  ordained  by  the  mayor  and  board 
of  aldermen  of  the  city  of  Hot  Springs,  that  any  person  who  shall  be 
found  drumming,  running,  or  soliciting  strangers  or  visitors  to  this 
place  for  any  hotel,  boarding-house,  bath-house,  physician  or  pre- 
tended physician,  quack,  or  vendor  of  nostrums — and  any  person  who 
shall  employ  another  for  such  purpose,  or  shall  in  any  way  encour- 
age or  countenance  such  drumming,  running  or  soliciting  for  any 
hotel  or  boarding-house  he  or  she  may  control,  or  for  any  business, 
profession  or  vocation  he  or  she  may  be  engaged  in,  or  for  any  pur- 
pose whatever  in  the  limits  of  this  city,  shall  be  deemed  guilty  of 
Vol.  XXXVI— 4 
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a  misdemeanor,  and  on  conviction  shall  be  fined  in .  any  snm  not 
less  than  ten  dollars  nor  more  than  twenty-tive  dollars.  . 

"  Sep.  2.  If  any  physician,  or  pretended  physician,  qnaok  or 
vendor  of  nostrums,  hotel  jor  boarding-house  keeper,  or  any  other 
person^  shall  receive  patients,  boarders  or  customers  at  the  hands, 
and  upon  the  recommendation  or  reference  of  such  persons  as  are 
recognized  as  drummers,  he  or  she  shall  be  deemed  guilty  of  a  vio- 
lation of  section  one  of  this  ordinance,  and  punished  as  therein 
provided. 

"Sec.  3.  Any  person  engaged  in  drumming,  running  or  solicit- 
ing strangers  or  visitors  for  any  hotel,  boarding-house,  bath-house, 
physician  or  pretended  physician  of  this  city,  by  going  back  and 
forth  from  this  city  on.  the  railroad  train,  shall  be  deemed  guilty  of 
a  violation  of  section  one  of  this  ordinance,  and  upon  conviction 
shall  be  punished  as  herein  provided. 

•*  Sec.  4.  Every  person  engaged  in  drumming,  running,  or  solic- 
iting stmngers  or  visitors  for  any  hotel,  boarding-house,  bath- 
house, physician  or  pretended  physician,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  shall  be  fined  in  any  sum  not 
less  than  ten  dollars;  and  every  day  such  person  continues  so  en- 
gaged drumming,  running  or  soliciting,  ho  shall  be  deemed  guilty 
of  a  violation  of  this  section,  and  for  each  repetition  of  the  offense 
made  punishable  under  this  section,  he  shall  be  fined  double  the 
sum  of  the  fine  imposed  at  the  former  trial,  until  the  same  amounts 
to  fifty  dollars. 

*•  Sec.  5.  Any  person  furnishing  information  leading  to  arrest 
and  conviction  of  any  person  for  a  violation  of  this  ordinance,  and 
any  police  officer  arresting  such  person  at  his  own  instance,  shall 
receive  one-half  of  the  fine  that  may  be  collected  out  of  the  defend- 
ant upon  conviction  for  violation  of  this  ordinance." 

Section  G  repeals  conflicting  ordinances,  etc.,  and  puts  this  ordi- 
nance in  force  from  its  passage. 

The  parties  consented  to  try  the  case  on  an  agreed  statement  of 
facts,  as  follows: 

*'  That  on  the  twenty-second  day  of  May,  1879,  in  the  city  of 
Hot  Springs,  etc.,  defendant,  Harry  Thomas,  by  words  of  request 
and  persuasion,  solicited  or  drummed  John  West,  a  visitor  to  said 
city,  etc.,  to  employ  Dr.  C.  J.  Weatherby,  a  graduate  of  medicine, 
and  practicing  physician  in  said  city,  etc.,  and  by  such  request  and 
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]>er8ua8ioQ^  induoed  him  to  ^mplpj  Sfiid  Weatherbyas  hispliysioian, 
and  that  defendant  received  therefor  pay  from  said  Weatherby; 
and  that  ho  was  then^  and  had  been  for  some  time,  engaged  in  so 
soliciting  for  a  firm  of  physicians,  j^nd  that  for  procuring  patients 
he  is  paid  at  the  rate  of  five  doHarsper  patient,  and  was  so  paid  by 
said  Weatherby,  and  that  he  h^  not  and  does  not  drum  or  solicit 
for  any  physician  or  physicians  save  such  as  are  graduates  and 
skillfnl  in  their  profession." 

The  above  being  all  the  evidence,  appellant  moved  the  court  to 
declare, ^8  a  proposition  of  law  applicable  in  t^is  case: 

'  ^  That  the  solicitation  of  business  and  patronage  is  matter  of 
common  right,  and  that  no  municipal  corporation  can  prohibit  the 
same;  and  tl\at  the  ordinance  introduced  in  evidence  in  this  case, 
and  upon  which  this  case  is  baaed,  is  unreasonable  and  void." 

But  the  court  refused  so  to  declare  the  law^  and  found  appellant 
guilty,  etc. 

The  twelfth  section  of  the  act  of  March  9,  1875,  for  the  organi- 
zation and  government  of  municipal  corporations  (acts  of  1875,  p. 
8),  empowers  such  corporations  to  license,  regulate,  tax  or  suppress 
a  large  number,  of  occupations,  exhibitions,  amusements,  etc., 
which  are  named,  but  drumming  is  not  among  them.  Nor  is  there 
any  provision  of  this  act,  or  any  other  act,  which  authorizes  such 
corporations  to  license  or  prohibit  drumming. 

A  drummer  is  one  who  solicits  custom. —  Webster. 

Drummers  are,  and  have  been  for  ages,  a  large  and  active  class 
of  commercial  and  business  agents.  They,  it  must  be  presumed, 
were  as  familiar  to  the  law  makers  as  brokers,  hawkers,  peddlers, 
pawn-brokers,  and  others  mentioned  in  the  above  act;  and  yet  they 
are  not  named,  nor  has  our  legislature,  by  any  act,  thought  proper 
—  if  it  might  do  so  in  the  exercise  of  the  police  power  —  to  require 
drummers  to  obtain  license  from  any  source,  or  undertaken  to 
make  it  a  criminal  offense  to  drum  for  any  lawful  business. 

It  was  conceded  by  the  attorney  general,  who  argued  this  case 
for  appellee,  that  drummers  are  not  embraced  in  the  twelfth  sec- 
tion of  the  act,  but  he  submitted  that  appellee  had  power,  under 
the  latter  part  of  the  twenty-second  section  of  the  act  known  as 
the  general  welfare  clause,  to  make  it  a  criminal  offense  for  any 
person  to  drum  for  lawful  occupations. 

In  TWiJr  V.  To7an  of  Waldron,  31  Ark.  462,  the  corporation  at- 
tempted, under  an  ordinance  passed  by  its  counsel,  to  punish  Tuck 
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criminally  for  selling  a  half-gallon  of  whisky  without  obtaining  li- 
cense. 

By  the  twelfth  and  seventeenth  sections  of  the  above  act,  muni- 
cipal corporations  are  expressly  empowered  to  license,  regulate,  tax 
or  suppress  tippling-houses  and  dram-shops,  and  also  to  regulate 
and  prohibit  ale  and  porter  shops  and  houses,  and  public  places  of 
habitual  resort  for  tippling  and  intemperance,  etc.;  but  they  are 
not  expressly  empowered  to  require  persons  selling  ardent  spirits, 
as  Tuck  did^  to  obtain  license,  and  it  was  claimed  that  the  corpora- 
tion of  Waldron  had  power,  under  the  general  welfare  clause,  to 
require  persons  selling  in  any  quantities  to  procure  license.  This 
court  said: 

*'  The  rule  seems  to  be,  as  stated  by  Judge  Dillok,  that  when 
there  are  both  special  and  general  provisions,  the  power  to  pass  by- 
laws under  the  special  express  grant  can  only  be  exercised  in  the 
cases,  and  to  the  extent  as  respects  those  matters  allowed  by  the 
charter  or  incorporating  act;  and  the  power  to  pass  by-laws  under 
the  general  clause  does  not  enlarge  or  annul  the  power  conferred  by 
the  special  provisions  in  relation  to  their  various  subject-matters, 
but  gives  authority  to  pass  by-laws,  reasonable  in  their  character, 
upon  all  other  matters  within  the  scope  of  their  ipunicipal  author- 
ity, and  not  repugnant  to  the  Constitution  and  general  laws  of  the 
State. 

Under  this  rule  it  was  decided  that  the  council  at  Waldron  had 
no  power  to  pass  the  ordinance  under  which  Tuck  was  convicted. 

So  in  Martiuy  ex  partem  27  Ark.  467,  Martin  was  fined  for  violat- 
ing an  ordinance  of  the  city  of  Little  Bock,  regulating  sales  by  auc- 
tioneers. The  ordinance  was  passed  when  the  city  derived  its  pow- 
ers from  the  general  act  of  incorporation  of  April  9, 1869,  in  which 
authority  was  not  expressly  given  to  tax  and  regulate  auctioneers. 
Auctioneers  were  only  mentioned  in  the  act  in  connection  with 
selling  horses  or  other  domestic  animals  on  the  streets.  Martin  was 
an  auctioneer  of  merchandise  in  a  house,  and  it  was  held  that  the 
ordinance  under  which  he  was  convicted  was  void,  for  want  of 
power  in  the  corporation  to  pass  it. 

No  doubt  a  corporation  may  make  it  a  penal  oflfense  for  any  per- 
son to  drum  customers  to  gaming-houses,  gambling-tables,  banks, 
etc.,  strumpet-houses,  and  other  occupations  which  are  immoral  and 
pernicious  in  their  character  and  tendencies,  such  as  it  has  power 
under  its  charter  to  suppress. 
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But  the  keeping  of  hotels,  boarding-houses,  bath-houses,  and  the 
practice  of  medicine,  by  competent  persons,  are  ordinary,  lawful 
and  useful  occupations,  and  to  make  it  a  crime  to  solicit  custom  for 
them,  is  an  unwarranted  intierference  with  constitutional  rights 
and  privileges  of  citizens  under  our  form  of  government. 

In  this  case  appellant  was  chaj^gcd  and  convicted  for  soliciting  a 
patient  to  a  physician,  who  was  a  graduate  of  medicine,  and  skilled, 
it  is  admitted,  in  his  profession.  It  may  be  in  bad  taste,  and  a 
Tiolation  of  the  ethics  of  his  profession,  for  a  physician  to  employ 
a  drummer  to  procure  pfatients  for  him,  but  appellee  had  no  legal 
power  to  make  such  drumming  a  crime,  and  punish  it  as  such. 

The  judgment  must  be  reversely  ^^^  the  cause  remanded  with 
instructions  to  the  court  below  to  discharge  appellant  from  further 
prosecution  upon  the  charge  made  against  him. 

fPudgment  reversed  and  cause  remanded. 

VcfTK  BT  THS  Repobtbr.—  In  Medical  and  Surgical  Iiwtitute  ▼.  City  of  Hot  Springg^  8A 
Ark.  569,  the  plaintiff  asked  an  injunction  to  enjoin  the  defendant  from  enfordng  the 
abore  ordinance,  bat  it  was  refused,  on  the  ground  that  chancery  does  not  enjoin  oiiiBi* 
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PbOPLB  Y.  HODGDOV, 

(SftCal.  n.) 

Criminal  effidenee  —  dyifig  dedaraUcnt, 

DyiDg  declaratloDB  are  not  admissible  in  evidence,  if  it  appean  thai  thft  de- 
clarant had  the  slightest  hope  of  recovery,  although  he  dies  within  an  hovr 
afterward. 

nONVICTION  of  murder.    The  opinion  states  the  oan. 

Alexafuler  Camphelly  for  appellant. 
Hie  Atiorney-General,  for  respondent 

Ross,  J.  The  defendant  was  indicted  for  the  crime  d  mnrclar, 
committed  upon  the  person  of  one  Emma  C.  Downs. 

[Omitting  a  point  of  practice.] 

At  the  trial,  there  was  offered  by  the  prosecution  and  admitted 
in  evidence  by  the  court,  against  the  objection  and  exception  of 
the  defendant,  a  paper  purporting  to  be  the  dying  declaratioii  of 
the  deceased,  which  paper  is  in  these  words  : 


Digitized  by 


Google 


APRIL  TERM,  1880.  31 

People  V.  Hodgdon. 

^  Dying  stateitoent  of  Mrs.  Emma  DoWns.  Believing  I  am  very 
near  death,  and  realizing  that  I  may  not  reeoyer,  I  wish  to  make 
this,  my  dying  statement,  as  to  the  cause  of  my  death ;  and  I  now, 
in  the  presence  of  these  witnesses,  charge  Mrs.  Hodgdon,  on 
Howard  street,  between  Sixth  and  Seventh  streets,  with  having 
been  the  sole  canse  of  my  death  ;  in  that  she  did  at  three  several 
times,  and  lastly,  that  on  yesterday,  the  14th  day  of  March,  1878, 
did  use  an  instrument  or  implement  on  my  person  for  the  purpose 
of  and  producing  an  abortion,  and  that  she  and  no  other  person  is 
to  blame  in  the  matter.    This  being  my  voluntary  statement. 

Mrs.  Emma  Dowks. 

"  Witness :  F.  B.  H.  Wing,  M.  D.;  John  Wagner,  M.  D. 

'*San  Fbakcisoo,  March  15/A,  1878." 

There  was  error  in  admitting  this  paper  in  evidence  as  the  dying 
declaration  of  the  deceased.  It  is  essential  to  the  admissibility  of 
such  declarations  that  it  appear  that  they  were  made  under  a  sense 
of  impending  death.  It  is  the  impression  of  almost  immediate 
dissolution  that  renders  the  testimony  admissible.  '^Therefore,'* 
says  Mr.  Greenleaf,  in  his  work  on  Evidence,  "where  it  appears 
that  the  deceased,  at  the  time  of  the  declaration,  had  any  expecta- 
tion or  hope  of  recovery,  however  slight  it  may  have  been,  and 
though  death  actually  ensued  in  an  hour  afterward,  the  declaration 
is  inadmissible.  On  the  other  hand,  a  belief  that  he  will  not  re- 
cover is  not  in  itself  sufficient,  unless  there  be  also  the  prospect  of 
'almost  immediate  dissolution.' '^  This  is  the  rule  recognized  and 
approved  by  all  of  the  authorities.  The  only  difficulty  that  arises 
comes  from  the  application  of  the  rule  to  the  facts  of  the  particular 
case.  In  the  case  before  us,  however*  we  think  it  appears  upon  the 
face  of  the  paper  itself  that  the  deceased  had  not  abandoned  all 
hope  of  recovery ;  and  this  cannot  be  made  plainer  than  by  a  repe- 
tition of  the  words  themselves*  "Believing  that  I  am  very  near 
death,  and  realizing  that  I  may  not  recover,  I  wish  to  make  this 
my  dying  statement,"  etc.  There  is  here  a  clear  indication  that  the 
deceased,  at  the  time  of  making  the  declaration,  had  not  aban- 
doned all  hope  of  recovery.  The  declaration  was  therefore  inadmis- 
sible. 1  Oreenl.  Ev.,  §  158;  Whart  Am.  Law  of  Horn.  306--8; 
Bex  T.  Woodoochy  %  Leach's  Cr.  Gas.  267,  566  ;  Peoph  v.  Sanchez, 
24  0aL24 

Id  the  last  case  cited,  this  court  said  :  '^  This  species  of  testimony 


Digitized  by 


Google 


32  CALIFORNIA, 


People  T.  Redinger. 


dhould  always  be  received  with  the  greatest  caution,  and  too  much 
care  cannot  be  observed  by  the  court  in  scrutinizing  the  primary 
facts  upon  which  its  admissibility  is  grounded.  No  person  is  en- 
tirely exempt  from  a  disposition  to  excuse  and  justify  his  own  con- 
duct, or  to  inflict  vengeance  upon  one  at  whose  hands  he  has 
suffered  a  grievous  wrong  ;  and  in  the  eyo  of  the  law  this  procli- 
vity is  pi*e8umed,  in  cases  like  the  present,  to  be  overcome  and 
silenced  only  by  the  presence  of  almost  immediate  death.  An  un- 
doubting  belief  existing  in  the  mind  of  the  declarant,  at  the  time 
the  declarations  are  made,  that  the  finger  of  death  is  upon  him,  is 
indispensable  to  that  sanction  which  the  law  exacts ;  and  if  it  shall 
appear,  in  any  mode,  that  there  was  a  hope  of  recovery,  however 
faint  it  may  have  been,  still  lingering  in  his  breast,  that  sanction 
is  not  afforded,  and  his  statement  cannot  be  received.'' 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
trial 

Judgment  r ever  Bed. 

Thornton,  J.,  McKinstry,  J.,  Sharpstbik,  J.,  Mtriok,  J., 
and  McEee,  J.,  concurred.  Morrison,  0.  J.,  took  no  part  in  the 
decision  of  this  cause. 


People  y.  Bedinqbb. 

(W  CiJ.  200.) 

Cfriminal  law  —  appeal^^  eeeape. 
Hie  ooart  will  not  entertain  the  appeal  of  an  escaped  prlnrnwr 
/^(ONVIGTION  of  murder.    The  opinion  states  the  oaaa. 

Attomey-generaly  for  respondent 
John  C.  Deuely  for  appellant 

Thornton,  J.  The  defendant  was  indicted  for  the  minder  o( 
one  James  King,  was  tried  in  the  District  Court  of  Oolusa  oountj^ 
under  this  indictment,  and  on  the  16th  of  December,  1870,  oon* 
victed  of  murder  in  the  first  degree.    The  defendant  moved  for  % 
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new  trial,  which  was  denied.  The  coart  in  due  coarse  pronounced 
sentence  of  death  by  hanging.  The  defendant  prosecuted  an 
appeal  to  this  court,  notice  of  the  same  haying  been  served  on  the 
9th  of  February,  1880,  and  the  cause  was  here  for  argument  at  the 
session  of  May,  1880,  held  at  the  city  of  Sacramento. 

When  the  cause  was  called  for  argument  the  attorney-general 
(Hon.  A.  L.  Hart)  moved  the  court  for  an  order  dismissing  the 
appeal,  on  the  ground  that  since  the  appeal  was  taken  the  defend- 
ant  had  escaped  from  jail  and  was  no  longer  in  custody  to  abide 
the  sentence  of  the  court.  This  fact  is  certified  to  the  court  by 
the  affidavit  of  John  M.  Steele,  the  sheriff  of  the  county  aforesaid, 
in  whose  custody  the  prisoner  had  been  since  the  conviction  and 
sentence  above  mentioned,  who  deposes  under  oath  that  the  defend- 
ant  by  stratagem  and  force,  on  the  5th  day  of  April  last,  escaped 
from  the  jail  aforesaid,  and  was  then  at  large.  The  affidavit  bears 
date  the  19th  day  of  May,  1880.    Of  the  escape  there  is  no  denial. 

The  question  is  one  of  interest  and  importance,  and  is  new  in 
this  State,  no  case  decided  by  any  of  its  courts  having  been  pro- 
duced  to  us.  Several  cases  were  called  to  our  attention  on  the 
argument  of  this  motion,  and  a  reply  has  been  made  to  the  argu- 
ment by  John  C.  Deuel,  Esq.,  on  behalf  of  defendant,  who,  we  are 
informed,  was  authorized  to  appeal  in  this  court  as  defendant's 
counsel.  An  objection  was  taken  by  the  attorney-general  to  any 
one  being  heard  for  the  defendant,  on  the  ground  that  this  court 
ought  not  to  recognize  any  one  as  counsel  for  him  after  he  had  vol- 
untarily withdrawn  himself  from  the  jurisdiction  of  this  court,  and 
the  court  in  which  the  conviction  was  had  and  sentence  pro- 
nounced. However,  a  brief  was  allowed  to  be  filed  on  behalf  of 
defendant,  which  has  been  since  done. 

In  discussing  the  motion  several  cases  were  brought  to  our  notice 
by  the  attorney-general.  We  have  examined  these  cases  and  others 
not  cited  in  the  argument. 

The  earliest  decision  bearing  on  the  point  is  in  an  anonymous 
case  in  Maine  (see  31  Me.  592),  decided  in  1850.  It  is  thus  re- 
ported: '^A  defendant  had  been  tried  and  convicted  upon  an 
indictment  for  an  aggravated  offense.  He  excepted,  and  was  com- 
mitted for  want  of  sureties  to  appear  at  the  law  term,  at  which  the 
exceptions  were  to  be  heai*d.  Meanwhile  he  escaped.  His  counsel 
proposed  to  argue  the  exceptions.  But  the  court  declined  to  hear 
the  case  until  the  defendant  should  be  again  in  custody." 
Vol.  XXXVI— 5 
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Shermcm  v.  Commonwealth  was  decided  by  the  Virginia  Court  of 
Appeals  in  1868.  See  14  Gratt.  677.  In  this  ease  Sherman  was 
convicted  of  a  felony,  and  was  sentenced  to  six  years'  imprisonment 
in  the  penitentiary.  He  obtained  a  writ  of  error  from  the  Court 
of  Appeals,  which  was  directed  to  operate  as  a  superseded  to  the 
judgment  While  it  was  pending  in  the  appellate  court  Sherman 
broke  jail  and  absconded.  The  attorney-general  moved  the  court 
for  a  rule  upon  the  prisoner  to  show  cause  why  the  court  should 
not  set  aside  the  supersedeas,  or  postpone  the  hearing  of  the  cause 
until  the  prisoner  should  return  to  the  proper  custody*  This  order 
was  made,  and  the  motion  was  afterward  argued  on  behalf  of  the 
Commonwealth  and  the  plaintiff  in  error.  The  court  adjudged 
that  so  much  of  the  order  awarding  the  writ  of  error  as  directed  it 
to  operate  as  a  supersedeas  be  discharged^  and  further  ordered  that 
the  writ  of  error  be  dismissed  on  the  1st  of  May  next  (1859), 
unless  it  should  be  made  to  appear  to  the  court  on  or  before  the 
day  above  named  that  the  plaintiff  in  error  is  in  the  custody  of  the 
proper  officers  of  the  law.  This  judgment  was  afterwaini  approved 
by  the  same  court  in  LefiwiclCs  case,  in  which  defendant  had  been 
convicted  of  a  felony.    See  20  Gi*att.  723,  decided  in  1870. 

The  case  tjited  from  Massachusetts,  Conu  v.  Andrews^  97  Mass. 
543,  was  decided  in  18G7.  Andrews  was  convicted  of  receiving 
stoWn  property.  He  alleged  exceptions,  which  were  allowed,  and 
Was  held  in  jail  to  piosecute.  When  the  case  was  called  in  the  Su- 
pi^eme  Court,  the  attorney-general  suggested  that  the  defendant 
had  broken  jail,  and  was  at  large,  and  asked  that  he  should  be  de- 
fttsilted,  and  the  exceptions  overruled  without  argument. 

The  court  heard  argument  on  the  motion  by  the  counsel  for  de- 
fendant, who  stated  (as  appears  fi*om  the  report)  the  points  in  his 
behalf  with  force  and  clearness,  and  we  would  infer  from  what  is 
stated  in  the  report,  that  Uie  motion  was  elaborately  argued  by  the 
counsel  who  spoke  for  the  defendant  The  court  granted  the  mo- 
tion.    We  insert  here  the  bnef  opinion: 

"  The  defendant,  by  escaping  from  jail,  where  he  was  held  for 
tho  purpose  of  prosecuting  the  exceptions  and  abiding  the  judg- 
ment of  the  court  thereon,  has  voluntarily  withdrawn  himself  from 
the  jurisdiction  of  the  court  He  is  not  present  in  person,  nor  can 
he  be  heard  by  attorney.  A  hearing  would  avail  nothing.  If  a 
new  trial  should  be  ordered,  he  is  not  here  to  answer  further;  if  the 
exceptions  are  overruled,  a  sentence  cannot  be  pronounced  and  exe- 
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cuted  upon  him.  The  attorney-general  has  a  right  to  ask  that  he 
should  be  present  to  receive  the  judgment  of  the  court  1  Chit. 
Crim.  Law,  663 ;  Rex  v.  Caudwelh  17  Q.  B.  503. 

"  So  far  as  the  defendant  has  any  nght  to  be  heard  under  the 
Constitution,  he  must  be  deemed  to  have  waived  it  by  escaping 
from  custody,  and  faihng  to  appear  and  prosecute  his  exceptions  in 
person,  according  to  the  order  of  the  court  under  which  he  was 
committed.     Defendant  defaulted.     Exceptions  overruled." 

People  V.  Genet,  59  N.  Y.  80 ;  s.  c,  17  Am.  Rep.  315  (1874),  is 
also  cited.  In  this  case,  the  defendant  had  been  convicted  of  a 
felony,  and  upon  this  conviction  was  committed  to  custody  to  await 
sentence  pending  an  application  for  the  settlement  of  *  bill  of  ex- 
ceptions. When  this  bill  was  presented  for  settlement,  the  court 
declined  to  settle  it,  on  the  ground  that  the  defendant  had,  since 
the  conviction,  escaped  from  custody,  had  absconded,  and  was  then 
at  large.  An  application  was  made  to  the  Supreme  Court  for  a 
mandamus  to  comi)el  the  trial  court  to  settle  and  seal  the  bill  of 
exceptions.  The  Supreme  Court  denied  the  application,  and  the 
matter  was  brought  on  appeal  before  the  Court  of  Appeals.  This 
court  aflBrmed  the  order  of  the  Supreme  Court. 

The  Court  of  Appeals  held  it  essential  to  any  step,  on  behalf  of  a 
person  charged  with  felony,  after  indictment  found,  that  he  should 
be  in  actual  custody  by  being  in  jail,  or  constructively,  by  being  let 
to  bail. 

The  court,  per  Johnson,  J.,  said:  "The  whole  thA)i7  of  crim- 
inal proceedings  is  based  upon  the  idea  of  the  defendant  being  in 
the  power  and  under  the  control  of  the  court,  in  his  person.  While 
the  Constitution  and  the  statute  provide  him  with  counsel,  and 
the  statute  gives  the  right  of  appearance  by  attorney  in  civil  cases, 
they  are  silent  in  respect  to  the  representation  of  persons  charged 
with  felony  by  means  of  an  attorney;  and  m  regard  to  those  charged 
with  lesser  offenses,  the  statutes  permit  them  to  bo  tned  in  their 
absence  from  court  only  on  the  appearance  of  an  attorney  duly  au- 
thorized for  that  purpose.  This  authority,  it  has  been  held,  must 
be  special,  and  distinctly  authorize  the  proceedings.  People  v.  Pe- 
try,  2  Hilt  525;  People  v.  WtlkeSy  5  How.  Pr.  105.  Even  in  the  ab- 
sence of  statutory  regulations,  this  rule  has  been  enforced  in  the 
courts  of  the  United  States.  Untied  States  v.  Mayo,  1  Curt.  433. 
In  cnminal  cases,  there  is  no  equivalent  for  the  technical  appear- 
ance by  attorney  of  defendant  in  civil  cases,  except  the  being  in 
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actual  or  constructive  custody.  When  a  person  charged  with  felony 
has  escaped  out  of  custody,  no  order  or  judgment,  if  any  should  be 
made,  can  be  enforced  against  him,  and  courts  will  not  give  their 
time  to  proceedings  which,  for  their  effectiveness,  must  depend 
upon  the  consent  of  the  person  charged  with  crime/'  The  opinion 
ends  with  this  remark:  **  We  think  they''  (referring  to  the  statutes 
of  New  York  giving  to  defendant  a  nght  to  make  a  bill  of  excep- 
tions) "  do  not  requiro  the  courts  to  encourage  escapes  and  facili* 
tate  the  evasion  of  the  justice  of  the  State,  by  extending  to  escaped 
convicts  the  means  of  reviewing  their  couTiction.^ 

In  Smith  V.  United  States,  94  U.  S.  97  (1876),  the  plaintiff  in  error 
had  been  convicted  of  some  offense  (the  report  does  not  state  the 
offense),  and  had  sued  out  a  writ  of  error  to  the  United  States  Su* 
preme  Court  to  have  the  conviction  reversed.  Afterward  be  es- 
caped from  custody.  The  cause  was  docketed  m  the  Supreme  Ooart, 
December  29,  1870.  It  had  been  continued  at  every  term  up  to  the 
time  of  the  decision,  for  the  reason  that  no  one  had  appeared  to 
repi-escn  t  the  plaintiff  in  error.  At  the  October  term,  1876, the  court, 
on  motion,  dismissed  the  wnt  for  want  of  prosecution,  but  rein- 
stated it,  on  motion  of  counsel  for  the  plaintiff,  who  moved  to  have 
it  set  down  for  argument.  The  court  denied  the  motion,  and 
ordered,  that  unless  the  plaintiff  in  error  submitted  himself  to  the 
jurisdiction  of  the  court  below,  on  or  before  the  first  day  of  the  next 
term  of  the  court,  the  cause  is  to  be  left  off  the  docket  after  that 
time.  • 

The  court  held  in  this  case  that  it  was  between  its  discretion  to 
refuse  to  hear  a  criminal  case  in  error,  unless  the  convicted  party 
suing  out  the  writ  is  where  he  ean  be  made  to  respond  to  any  jadg- 
ment  it  might  render.  It  thus  declared  it,  per  Waite,  C.  J.,  '*  In 
this  case,  it  is  admitted  that  the  plaintiff  in  error  has  escaped,  and 
is  not  within  the  control  of  the  court  below,  either  actually  by  being 
in  custody,  or  constructively,  by  being  out  on  bail.  If  we  affirm  the 
judgment,  he  is  not  likely  to  appear  to  submit  to  his  sentence.  If 
we  i-everse  it,  and  order  a  new  trial,  he  will  appear  or  not,  as  he 
may  consider  most  for  his  interest.  Under  such  circumstances,  we 
arc  not  inclined  to  hear  and  decide  what  may  be  a  moot  case.^  94 
U.  S.  97. 

In  the  Quee7i  v.  Caudwelly  17  Q.  B.  503  (November,  1851),  the  de- 
fendant had  been  convicted  of  perjury,  and  sentenced  to  seven  yeanf 
transportation.     Pigott,  for  the  defendant,  was  about  to  move  for 
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a  new  trial.  It  appeai'ed  that  the  defendant  was  absent.  Lord 
Campbell,  C.  J.,  said:  "  The  defendant  must  be  in  court'*  Erle,  J., 
concurred,  and  mentioned  a  like  ruling  by  Lord  Denkan  in  a  case 
where  he  (Erle)  was  for  the  defendant.  Lord  Campbell  added: 
**Tnis  is  peculiarly  a  case  where  the  rule  ought  to  be  enforced,  be- 
cause the  sentence  has  been  passed  on  him,  and  is  evaded  by  his 
absence ;  when  he  appears,  you  may  renew  your  motion."  He  re- 
ferred to  Jiex  V.  De  Beren^ei%  3  M.  &  S.  67. 

The  motion  was  not  heai*d,  on  the  ground  that  the  defendant  was 
not  forthcoming  to  meet  his  sentence.  Campbell,  C.  J.,  Patteksok 
and  Earl,  JJ.,  concurring. 

See,  also,  the  Queen  v.  Chichester y  17  Q.  B.  504  (November  24, 
1851),  where,  on  motion  for  judgment  against  defendant,  who  had 
suffered  judgment  to  go  by  default  on  an  indictment  for  nuisance, 
and  without  laches  of  the  prosecution,  the  defendant  having  gone 
out  of  reach  before  iie  could  be  served  with  notice  to  appeal*  for 
judgment,  the  court  refused  to  pass  sentence  in  his  absence, 
although  It  appeared  that  the  removal  of  the  nuisance,  which  was 
to  a  public  navigation,  was  important,  and  that  the  judgment  of  the 
court  was  wanted  to  authorize  the  abating  it.  The  court  held  that 
the  remedy  was  by  process  of  outlawry. 

In  the  case  under  consideration,  has  the  defendant  waived  the 
right  to  have  his  case  considered  and  determined  ?  This  was  held 
in  so  many  words  in  the  case  from  Massachusetts,  Com.  v.  Andrews^ 
ut  sujn-a^  and  the  same  may  be  regarded  as  the  rule  laid  down  and 
acted  on  in  the  Virginia  cases,  Sheintian^s  case  and  LefiwicVa  case, 
%U  supra.  The  detennination  under  the  facts  here  presented,  not 
to  hear  the  cases,  was  considered  within  the  discretion  of  the  court 
—  the  discretion  to  be  exercised  to  be  a  judicial  discretion  within 
limits  defined  by  law.  In  Genet's  case,  59  N.  Y.  80;  s.  c,  17  Am, 
Rep.  315,  the  right  to  have  a  bill  of  exceptions  settled  was  held  not 
10  exist  on  behalf  of  an  escaped  convict.  In  the  case  in  Maine  (31st 
id.),  the  court  refused  to  hear  the  argument.  And  in  the  case  from 
New  York  (59tli  id.),  the  right  to  be  represented  by  counsel  guar- 
anteed both  by  the  Constitution  and  statute  to  defendants  in  cases 
of  felony,  is  held  not  to  exist  when  the  defendant  is  not  actually 
or  constructively  in  custody,  so  that  the  sentence  of  the  court  can 
be  enforced  when  pronounced.  An  exception  to  that  rule  is  referred 
to  in  the  opinion,  as  to  offenses  less  than  felony. 

The  provision  of  the  Constitution  in  this  State,  both  in  the  first 
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Constitution  and  that  recently  adopted,  as  regai*ds  this  right,  is 
**to  appcaf  and  defend  m  person  and  with  counsel."  The  former 
Constitution  had  apj^^ended  to  this  provision,  **as  in  civil  actions.'* 
That  is  omitted  in  the  instrument  of  1879.  The  language  is  sug- 
gestive, and  indicates  that  tho  party  charged  is  not  allowed  to 
appear  and  defend  by  counsel,  but  with  counsel  —  the  person  act- 
ing as  counsel  to  be  present  with  the  defendant,  and  not  without 
liini.  In  these  words  it  seems  as. if  the  power  to  appear  and  defend, 
at  least  in  a  case  amounting  to  felony,  does  not  exist  in  the  counsel 
at  all  in  the  absence  of  the  defendant. 

This  view  seems  to  be  sustained  by  the  statute  of  this  State,  and 
to  be  derived  from  a  history  of  the  law  regarding  counsel  in  crim- 
inal cases. 

The  history  of  the  law  as  regards  capital  cases  will  be  found  in 
Blackstone's  Commentaries.  See  book  4,  355-C.  This  author 
seems  to  doubt  whether  it  was  not  allowed  by  the  ancient  law  of 
England,  and  cites  the  Mirror,  chap.  3,  §  1.  In  a  note  it  is  said 
that  the  right  of  counsel  to  plead  for  them  was  first  denie<l  to  pris- 
oners by  a  law  of  Henry  I,  chap.  47-8,  which  is  construed  as  an 
erroneous  interpretation  of  the  law.  However,  tins  author  states  it 
as  a  settled  rule  at  common  law  that  no  prisoner  should  be  allowed 
a  counsel  upon  his  trial  on  the  general  issue  in  any  capital  crime, 
unless  some  point  of  law  arose  winch  was  proper  to  be  debated. 
This  denial  was  on  the  ground  that  the  judge  was  counsel  for  the 
prisoner — a  right  of  but  little  worth  when  a  Jeffries  or  a  Scroggs 
presided.  The  privilege  was  only  accorded  in  the  case  of  State 
criminals  by  the  statute  of  7  William  III,  chap.  3.  ProlTatt's  Jury 
Trial,  §  205.  This  statute  applied  to  all  cases  of  such  high  treason 
as  worked  corruption  of  the  blood,  misprision  of  treason,  except 
treason  in  counterfeiting  the  king's  coin  or  seal,  and  such  prison- 
ers were  allowed  to  make  their  full  defense  by  counsel,  not  exceed- 
ing two,  to  be  named  by  the  prisoner,  and  appointed  by  court 
or  judge.  The  same  indulgence  was  extended  by  statute  20  George 
III,  chap.  30,  to  parliamentary  impeachments  for  high  treason, 
**  which,"  says  Blackstone,  "  were  excepted  in  the  former  act."  4 
Bl.  Com.  356. 

Prisoners  under  a  capital  charge,  whether  for  treason  or  felony, 
upon  issues  which  did  not  turn  on  the  question  of  guilty  or  not 
gnilty,  biiL  ou  collateral  facts,  always  were  entitled  to  the  full 
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assistance  of  counsel.  Fost.  42,  232;  Ohitty's  note  on  page  above 
cited  from  Bl.  Com. 

In  misdemeanors  the  defendant  was  always  allowed  counsel  as  in 
civil  actions.  4  BL  Com.  356.  In  all  cases' of  felony  defend- 
ant^ by  statutes  6  and  7  William  IV,  chap.  114,  §  11,  are  allowed 
counsel. 

It  will  be  observed  from  the  above  that  Blackstone  refers  to 
prisoners  as  being  allowed  counsel  to  appear  and  defend.  He  no- 
where speaks  of  any  such  allowance  to  persons  not  in  custody. 

How  far  is  the  right  secured  to  persons  convicted  or  charged 
w]th  public  offenses  by  the  statute  law  of  this  State  ?  See  §§  858, 
859,  987, 1093,  1095,  1254  of  the  Penal  Code. 

It  is  apparent  from  an  examination  of  the  above  sections  that 
this  right  is  confined  to  persons  charged  with  a  public  offense  only 
when  in  custody.  In  fact  courts  have  no  jurisdiction  over  persons 
charged  with  crime,  unless  in  custody  actual  or  constructive.  It 
would  be  a  farce  to  proceed  in  a  criminal  cause  unless  the  court  bad 
control  over  the  person  charged,  so  that  its  judgment  might  be 
made  effective.  It  is  true  that  an  indictment  may  be  found  against 
one  not  in  custody,  but  steps  are  directed  to  be  taken  in  such  case 
to  secure  his  person.  Pen.  Code,  §§  945,  979-984.  And  unless  an 
arrest  is  effected  the  cause  can  proceed  no  further.  The  defendant 
is  arraigned  in  person  and  pleads  in  person  (§  977,  Pen.  Code), 
unless  in  case  of  misdemeanor.  Id.  Every  plea  must  be  oral.  Pen. 
Code,  §  1017. 

By  §  1253  of  the  Penal  Code  it  is  provided,  as  to  criminal  causes, 
that  *'  the  judgment  maybe  affirmed  if  the  appellant  fail  to  appear, 
but  can  be  reversed  only  after  argument,  though  the  respondent 
fail  to  appear; "  and  by  §  1255,  that  "  the  defendant  need  not  per- 
sonally appear  in  the  appellate  court." 

It  may  be  urged  that  inasmuch  as  the  defendant  need  not  per- 
sonally appear  in  the  appellate  court  (§  1255,  Pen.  Code,  ut  supra)y 
he  has  a  right  to  appear  by  counsel,  whether  he  is  in  custody  or 
not.  For  the  reasons  here  given,  sustained  by  the  cases  cited,  we 
think  the  defendant  has  no  longer  a  right  to  appear  by  counsel 
when  he  has  escaped  from  custody,  until  he  has  returned  into  cus- 
tody. By  breaking  jail  and  escaping  he  had  waived  the  right 
to  have  counsel  appear  for  him.  Com,  v.  AndreicSy  97  Mass.  543,  ut 
supra.  In  fact  his  right  to  constitute  counsel  and  invest  him  with 
authority  no  longer  exists  while  his  absence  from  custody  continues. 
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We  think  it  best  Id  view  of  all  the  circumstances  to  direct  that 
the  motion  to  dismiss  at  once  be  denied,  and  although  it  is  unlikely 
that  he  will  ever  surrender  himself  into  custody,  it  is  oixlered  that 
the  appeal  herein  stand  dismissed,  unless  the  defendant  shall,  before 
the  first  Monday  of  May,  1881,  return  to  the  custody  of  the  proper 
officers  of  the  law.  See  the  orders  in  Sherman^s  case,  14  Gratt  677; 
LeftwicVs  case,  20  id.  716;  and  Smith's  case,  94  U.  S.  97. 

Appeal  dismissed. 

Mtrick  and  Sharpstbin,  JJ.,  concurred. 


Davis  v.  Rock  Creek  L.  F.  ft  M.  Oa 

(a5Cal.389.) 

Corporation — trustee  —  eonslruetive  fraud, 

A  corporation  resolved  to  borrow  money  upon  mortgage  to  pay  its  debts. 
The  president  had  purchased  the  debts  and  had  them  assigned  to  a  firm  of 
which  he  was  a  member.  He  executed  the  mortgage,  as  president,  to  the 
firm,  to  secure  the  debts.  Held^  invalid,  because  there  was  no  borrowing; 
and  because  of  the  fiduciary  relation  between  the  president  and  the  corpo* 
ration. 

i  CTION  to  foreclose  a  mortgage.    The  opinion  states  the  case. 

Gray  £  Oale  and  J.  5.  Belchevy  for  appellant 

J.  M.  Burt  and  Harrison  <6  Harris,  and  F.  C.  Lush^  for  respond- 
ents. 

RosB,  J.  The  complaint  alleges  that  on  the  14th  day  of  June, 
1877,  the  defendant  corporation,  for  a  valuable  consideration,  exe- 
cuted to  A.  Wolf  &  Co  three  several  promissory  notes,  each  for  the 
sum  of  $4,328.33,  making  in  the  aggregate  the  sum  of  $12,985,  and 
to  secure  the  payment  of  the  notes  executed  on  the  same  day  to 
Wolf  &  Co.  a  mortgage  upon  the  property  of  the  corporation.  The 
notes  and  mortgage  were  afterward  assigned  to  the  plaintiff,  and 
not  having  been  paid,  this  action  was  instituted  to  foreclose  the 
mortgage.  McGrath,  who  held  a  subsequent  mortgage  from  the 
corporation,  was  made  a  party  defendant.  He  answered,  denying 
that  the  defendant  corporation  ever  executed  the  notes  and  mort- 
gage mentioned  in  the  complaint,and  setting  up  his  own  mortgage. 
The  default  of  the  defendant  corporation  was  entered,  which  was 
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afterward,  on  motioiiy  based  upon  affidavits,  set  aside  by  the  courts 
and  an  answer  permitted  to  be  filed  by  the  corporation.  By  its 
answer  the  latter  also  denied  that  it  ever  executed,  or  caused,  or 
authorized  to  be  executed,  the  notes  and  mortgage  set  out  in  the 
complaint  as  the  basis  of  the  plaintiff's  action. 

We  think  there  was  no  abuse  of  discretion  on  the  part  of  the 
court  in  setting  aside  the  default  and  permitting  the  answer  to  bo 
filed. 

Tlie  record  shows  that  there  were  five  trustees  of  the  corporation, 
and  that  these  trustees  held  all  of  its  capital  stock.  The  A.  Wolf, 
of  the  firm  of  A.  Wolf  &  Co.,  to  whom  the  notes  and  mortgage 
were  given,  was  one  of  the  trustees  and  the  president  of  the  corpo- 
ration ;  and  he,  as  president,  together  with  one  Fairbanks,  as  secre- 
tary, executed  them  on  behalf  of  the  corporation.  As  the  basis 
of  their  authority  so  to  do,  the  plaintiff  offered  and  read  in  evi- 
dence, at  the  trial,  a  resolution  of  the  board  of  trustees,  in  words 
and  figures  as  follows: 

**  At  a  meeting  of  the  trustees  of  the  Rock  Creek  Lumber,  Flume 
and  Mining  Company,  held  the  15th  day  of  June,  1877,  the  follow- 
ing resolution  was  offered  and  unanimously  adopted  —  the  follow- 
ing trustees  being  present:  A.  Wolf,  E,  McGrath,H.  A.  Fairbanks, 
C.  Wright,  J.  F.  Dana: 

**  It  is  unanimously  resolved  by  the  trustees  of  the  Rock  Creek 
Lumber,  Flume  and  Mining  Company,  a  corporation,  to  borrow 
$12,985,  and  to  secure  the  payment  of  said  sum  of  money,  to  exe- 
cute a  mortgage  upon  the  property  of  said  corporation,  said  sura 
of  money  to  be  applied  to  the  payment  of  the  debts  of  said  corpo- 
ration, and  to  this  end  A.  Wolf,  president,  and  H.  A.  Fairbanks, 
secretary,  of  said  Rock  Creek  Lumber,  Flume  and  Mining  Com- 
pany, are  hereby  directed  and  authorized  to  make,  execute  and  de- 
liver, and  on  behalf  of  said  corporation,  and  as  its  act  and  deed,  a 
mortgage  upon  said  corporation  proj^erty,  and  to  affix  to  said  mort- 
gage and  the  notes  which  it  secures,  the  corporate  name  of  said 
corporation. 

(Signed)  H.  A.  Fairbanks,  Secretary. 

A.  Wolf, 
H.  A.  Fairbanks, 
E.  McGrath, 
C.  Wright, 
J.  F.  Dana, 
Vol.  XXX  >ri-6  Tnistees.'' 
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It  will  be  observed  that  the  complaint  alleges  that  the  notes  and 
mortgage  were  executed  on  tlxe  14th  day  of  June,  1877,  whereas 
the  resolution  does  not  appear  to  have  been  adopted  until  the  day 
following,  June  loth.  If,  therefoi*e,  the  plaintiff  be  held  bound  by 
the  allegations  of  his  complaint  in  this  particular,  there  would  ap 
pear  no  autiiority  whatever  for  the  execution  of  the  notes  an<l 
mortgage.  It  was  said,  however,  at  the  argument,  that  thej  were 
not  in  fact  executed  until  after  the  adoption  of  the  resolution,  and 
Fsirbanks,  the  secretary,  and  a  witness  for  the  plaintiff,  testified 
tiiat  they  "  were  executed  in  pursuance  of  tlie  resolution  or  oi*der 
of  the  trustees."  We  shall  so  ti^eat  them  for  tlie  purpose  of  this 
decision. 

Fairbanks,  who  was  the  only  witness  introduced  on  the  trial,  also 
testified  that  **  A.  Wolf  did  not  borrow  any  money  for  the  corpora- 
tion that  1  know  of,  but  purchased  and  assumed  said  debts  in  the 
name  of  A.  Wolf  &  Co.,  and  for  the  payment  of  which  said  notes 
and  mortgage  were  executed."  The  resolution  did  not  authorize  or 
contemplate  the  execution  of  the  notes  and  mortgage  for  any  sucli 
purpose.  It  authorized  and  contemi)lated  the  borrowing  of  $12,- 
085,  and  to  that  end  authorized  and  directed  the  president  and 
secretary  to  execute  for  and  in  the  name  of  the  corporation,  the 
necessary  notes,  together  with  a  mortgage  upon  the  corporate  pro}>- 
erty.  To  borrow  the  money  and  to  execute  the  notes  and  mort- 
gage of  tlic  corponition  to  secure  its  payment  was  the  sole  iK)wer 
conferred  on  the  president  and  secretary  by  the  resolution.  This 
they  did  not  do,  nor  attempt  to  do,  so  far  as  the  recoi*d  shows.  In- 
stead, the  president  **  purchased  and  assumed  said  debts  in  the 
name  of  A.  Wolf  &  Co,"  of  which  firm  he  was  at  the  time  a  mem- 
ber, and  then  [)roceeded,  in  connection  with  the  secretary,  to  exe- 
cute the  notes  and  mortgage  in  suit.  This  was  clearly  unauthor- 
ized by  tlie  resolution  a:loptcd  by  the  board  of  trustees.  Koehlcr 
V.  Black  River  Falls  Iron  Cojnpany,  2  Black,  719.  But  apart  from 
this  consideration,  the  transaction  in  question  cannot  be  upheld. 
The  law,  for  wise  reasons,  will  not  permit  one  who  acts  in  a  fidu- 
ciary capacity  thus  to  deal  with  himself  in  his  individual  capacity. 
The  position  of  A.  Wolf  as  a  member  of  the  firm  of  A.  Wolf  &  Co., 
and  his  position  as  trustee  and  president  of  the  corporation  de- 
fendant, were  inconsistent  and  conflicting.  In  purchasing  the 
debts  of  the  coi-poration  in  his  individual  capacity,  it  was  to  his 
interest    to   buy  them  at  as  great  a  discount   as  jiossible.     The 
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greater  the  discount  the  greater  liis  gam.  If  he  succeeded  m  pur- 
chiising  the  debts  at  a7iy  discount,  to  that  extent  he  secured  to 
himself  an  advantage  not  common  to  all  of  the  stockholders.  To 
permit  this  to  be  done  would  be  to  permit  the  violation  of  one  of 
the  plainest  principles  of  equity  upphcable  to  trustees.  In  this 
particular  case  it  does  not  appear  that  Wolf  secured  the  demands 
against  the  corporation  at  any  discount,  neither  does  it  appear  that 
he  dia  not.  Nor  does  the  policy  of  the  law  permit  any  inquiry 
into  that  question.  Occupying  as  he  did  the  position  of  trustee, 
he  should  not  have  put  himself  in  a  position  advei*se  to  his  ceshns 
qite  trust.  One  cannot  faithfully  serve  two  masters  whose  interests 
are  diverse.  Andreivs  v.  Pratt y  44  Cal.  309  ;  San  Diego  v.  S.  D.  and 
L.  A.  li.  Ji.  Cb.,  id.  106;  Wilbur  v.  Ly7ide,  49  id.  290;  s.  c,  19 
Am.  Rep.  645;  Pickett  v.  School  District  No,  1,  25  Wis.  652;  s.  c, 
3  Am  Rep.  105;  Crcmberland  Coal  Co.  v.  Sherman,  30  Barb.  553; 
Aberdeen  Railway  Co.  v.  Blakie,  1  MacQucen,46l ;  Field  on  Corp., 
§§  174.  175,  and  authorities  there  cited. 

Respecting  the  i>oint  made  to  the  effect  that  the  transaction  wiis 
ratified  by  the  corporation,  it  is  sufficient  to  say  that  even  if  it  ad- 
mitted of  ratification,  there  was  no  evidence  of  such  ratification. 
Ctunberland  Coal  Co.  v.  Sherman,  30  Barb.  575,  and  authorities 
there  cited.  It  results  from  these  views  that  the  court  below  was 
right   in  sustaining  the  defendant's  objections  to  the  notes  and 

Judgment  ami  order  affirmed. 
McKiNSTRT  and  McEee,  JJ.,  concurred. 


Hayes  v.  Campbell. 

(55  Cal    4S1.) 

Agency  —  maritivie  lien  —  charter-partp. 

Hie  plaintiff  sent  wheat  to  M.,  to  be  shipped  to  Europe  and  sold  on  his aoconnt. 
M.  shipped  a  part  of  it  in  his  own  name,  on  a  vessel  of  which  defendant  waa 
master,  the  defendant  having  no  knowledge  or  notice  of  the  plaintiflTs  own- 
erehip.  When  the  cargo  was  half  loaded,  M.  became  insolvent,  and  refused 
lo  complete  the  loading.  Held,  that  defendant  had  a  lien  on  the  wheat  ou 
b->anl  for  freight  and  charges. 
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MiUon  Andros  aiid  Charles  Paye^  for  appellant. 

/.  6'.  Ball,  ./.  H.  Mc/itiue  ami  W.  F.  George,  for  respondent 

McKee,  J.  The  case  presented  for  eonsidei*ation  is  this:  In 
1S74,  E.  E.  Morgan's  Sons  were  general  shipping  and  commission 
merchants,  doing  business  in  the  city  and  county  of  San  Francisco, 
and  engaged  in  buying  and  selling  wheat,  and  in  chartering  vessels 
for  the  transportation  of  wheat  from  ports  of  California  to  ports  of 
Europe,  to  be  there  sold  by  them  for  account  of  the  owners.  In  that 
business  they  had  chartered  the  ship  Charles  Mnrdock,  of  which 
the  defendant  in  this  action  was  master  and  part  owner.  The  ship 
had  proceeded  to  Vallejo  to  take  on  board  a  cargo  of  wheat  for  the 
charterers,  according  to  the  terms  of  the  charter-party.  Plaintiff, 
being  the  owner  of  the  wheat  in  con trovei*sy ,  foi-warded  it  to  Mor- 
gan's Sons  at  Vallejo,  to  be  shipj^d  to  Europe,  to  be  there  sold  by 
them  for  his  account.  Upon  receiving  the  wheat,  Morgan's  Sons 
l)hiced  it  on  board  the  Charles  Murdoch  in  their  own  names,  and 
the  defendant  received  it  on  board,  in  the  regular  course  of  busi- 
ness, as  the  wheat  of  Morgan's  Sons.  When  he  received  it  he  did 
not  know  that  it  belonged  to  the  plaintiff,  or  to  any  other  person 
or  persons  than  Morgan's  Sons;  but  he  knew  that  they  were  ship- 
ping grain  as  the  agents  of  the  Grangers  or  farmers  of  the  State. 
After  the  wheat  had  been  placed  on  board,  and  the  ship  had  re- 
ceived about  half  her  cargo,  Morgan's  Sons  became  insolvent,  broke 
the  terms  of  their  charter-party,  and  failed  to  proceed  with  the 
loading  of  the  ship.  UiM)n  ascertaining  that  fact,  the  plaintiflf  de- 
manded of  the  defendant  the  possession  of  his  wheat,  but  made  no 
tender  to  him  then^  or  at  any  other  time,  of  the  freight  or  charges. 
Tlie  defendant  refused  to  deliver  the  wheat,  but  was  ready  and  willing 
to  carry  it  under  his  charter-party,  and  the  plaintiff  brought  this 
action  of  claim  and  delivery,  in  which  the  wheat  was  taken  from 
the  ship  and  delivered  to  the  plaintiff.  In  shipping  and  relanding 
the  wheat,  the  defendant  incurred  no  exi^ense.  The  stevedores  who 
loaded  and  relanded  it  were  paid  by  the  charterers  or  by  the 
plaintiff. 

Upon  the  case  the  court  below  found,  as  a  conclusion  of  law,  that 
the  defendant  had  never  acquired  any  lien  upon  the  wheat,  and 
gave  judgment  for  the  plaintiff. 

We  are  of  opinion  that  the  judgment  is  not  supported  by  the  find- 
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ings;  for  it  is  apparent  tliat  the  defendant,  in  i*eeeiving  the  wheat, 
dealt  with  Morgan's  Sons  either  as  owners  of  the  wheat  {Oreefi  v. 
Campbelly  52  Cai.  580),  or  as  agents,  having  power  and  authority 
to  ship  it  and  deal  with  it  as  their  own  (Civ.  Code,  g  2369);  and 
considered  as  owners  or  agents,  with  power  to  ship  it  in  their  own 
names,  and  sell  and  receive  the  money  for  it  from  the  purchaser, 
the  legal  conclusion  would  be  the  same;  for  having  power  to  do 
every  thing  necessaiy  or  proper  and  usual,  in  the  ordinary  course  of 
the  business  of  shipping  and  selling  the  wheat  (§  2319,  Civ.  Code), 
the  plaintiff  would  be  bound  by  their  acts  within  the  scope  of  their 
authority.  Of  course,  as  factors  or  agents  they  had  no  power  to 
make  any  irregular  tmnsfer  of  the  proj^erty  consigned  to  them,  or 
to  deal  with  it  in  any  way  outside  the  usual  course  of  business. 
An  agent  with  power  to  ship  and  sell  and  receive  the  money  from 
the  purchaser,  has  no  power  to  affect  the  property  consigned  to  him 
for  those  purposes  by  tortiously  selling  it,  or  mortgaging  or  pledg- 
ing it  as  a  satisfaction  or  security  for  his  own  debt  The  utmost 
that  he  could  do,  in  that  respect,  would  be  to  mortgage  or  pledge 
it  to  the  extent  of  any  lien  which  he  might  have  upon  it  Wright 
V.  Solomon,  19  Cal.  76;  Warner  v.  Martin^  11  How.  209;  subd.  2,  § 
2368,  Civ.  Code. 

But  the  shipment  of  the  wheat  by  Morgan's  Sons  was  not  a  pledge. 
They  had  no  authority  to  pledge  it.  Subd.  2,  §  2368,  supra.  But 
they  had  authority  to  ship  in  their  own  names,  and  sell  at  the  port 
of  delivery;  and  that  included  the  power  to  deal  with  the  wheat  as 
their  own  in  any  contracts  within  the  scope  of  their  authority  with 
the  defendants,  who  had  no  knowledge  that  the  plaintiff  was  the 
actual  owner  of  it;  and  the  actual  owner  was  chargeable  with  knowl- 
edge that  he  had  placed  his  property  in  the  hands  of  his  agents  for 
the  veiy  purpose  of  enabling  them  to  make  such  contracts  as  might 
be  necessary  and  proper  for  transmitting  it  to  Europe  for  sale  on 
his  account  He  knew,  that  in  execution  of  the  agency  they  had 
to  make  contracts  to  which  the  law  would  attach  a  lien  upon  the 
property.  When,  therefore,  the  factora  shipped  the  wheat  in  their 
own  names,  they  were  the  only  persons  to  whom  the  defendant 
could  look,  and  with  whom  he  dealt  in  i-eceiving  it.  In  the  absence 
of  knowledge  that  it  belonged  to  the  plaintiff,  they,  as  shippers, 
were  to  him,  in  contemplation  of  law,  the  owners.  From  them  and 
for  them  he  received  it  as  a  common  carrier  for  carriage,  and  the 
l^al  rights  and  duties  of  both  parties  became  fixed  by  law  the 
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moment  the  wheat  was  placed  on  board  of  the  ship.  Having  re- 
ceived it  for  the  purpose  of  carriage,  the  defendant  became  bound 
to  the  shippei-s  for  the  safe  transportation  and  delivery  of  tho 
wheat  at  the  pore  of  destination,  and  he  was  entitled  to  a  lieu  on 
it  for  payment  of  his  freight  and  charges  on  the  completion  of  the 
voyage.     Bulkley  v.  Natimkeag  Steam  Cotto7i  Co.,  24  How.  391. 

This  lien  was  created  by  law  (or  the  benefit  of  the  carrier  the 
moment  that  he  received  the  goods  for  the  purpose  of  carriage. 
**  Such  a  lien,"  says  Mr.  Justice  Clifford,  "  is  regarded  in  the  juris- 
prudence of  the  United  States  as  a  maritime  lien,  because  it  arises 
from  the  usage  of  commerce,  independently  of  the  agreement  of 
tho  parties,  and  not  from  any  statutory  regulations.  The  legal 
effect  of  such  alien  is,  that  the  ship's  owner,  as  carrier  by  water, 
may  retain  the  goods  until  the  freight  is  paid,  or  he  may  enforce 
tho  same  by  a  proceeding  in  rem  in  the  proper  court."  The  Bird 
of  Paradise,  5  Wall.  555. 

The  fact  that  the  ship-owners  had  chartered  the  ship  to  Morgans' 
Sons  for  the  voyage  did  not  operate  to  deprive  them  of  the  beneGt 
of  the  lien  upon  tho  cargo.  !Nor  do  the  terms  of  the  charter-party, 
or  the  circumstances  of  the  shipment,  show  that  the  lien  had  been 
waived  or  extinguished .  According  to  the  charter-party,  the  owners 
had  let  only  tho  carrying  capacity  of  the  ship,  and  not  the  ship 
itself.  They  retained  tho  possession,  command,  and  navigation  of 
the  ship,  and  the  contract  made  between  them  and  the  shippers 
and  charterers  to  carry  the  wheat  on  freight  for  tho  voyage  for  which 
the  ship  was  chartered,  is  considered  in  law  as  a  contract  of  affreight- 
ment.    Marcardier  v.  CJiesapeake  Ins.  Co.,  8  Cr.  39. 

"  In  short,  it  appears  to  me,"  says  Mr.  Justice  Story,  "that  if 
tho  absolute  owner  does  i*etain  the  possession,  command,  and  con- 
trol of  the  navigation  of  the  ship  during  the  voyage,  and  the  master 
IS  deemed  his  agent,  acting  under  his  instructions  for  the  voyage, 
though  authorized  and  required  to  fulfill  the  terms  of  the  charter- 
party,  the  absolute  owner  must,  under  such  circumstances,  be  still 
deemed  owner  for  tho  voyage,  and  be  liable  as  such  to  all  persona 
who  do  not  contract  personally  and  exclusively  with  the  charterer 
by  a  sub-contract  with  the  latter,  knowing  his  rights  and  character 
under  the  charter-party."  Certain  Logs,  2  Sum.  696.  Such  is  the 
settled  doctrine  of  American  law  upon  the  subject  MclntyrB 
V.  Botone,  1  Johns.  229;  Oracie  v.  Pahner,  8  Wheat  632;  3 
Kent,   137-8.      Under   the    circumstances    stated,   the  fi-eighter 
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18  not  clothed  with  the  character  or  legal  responsibility  of  own- 
ership; nor  was  the  ownership,  in  the  case  in  hand,  divested 
by  the  contract  of  affreightment  made  between  the  charterers  and 
the  defendant,  consequently  the  wheat  in  the  possession  of  the 
defendant  A7as  subject  to  the  lien  for  the  freight  and  proper  charges 
which  were  due  upon  it. 

This  right  of  lien  was  inseparably  associated  with  the  possession 
of  the  wheat.  So  that  when  the  defendant  rightfully  obtained 
possession  of  it  for  the  purpose  of  carriage,  from  those  who  had 
the  authority  to  deal  with  it,  he  was  entitled  to  retain  possession 
until  his  duty  in  relation  to  it  had  been  discharged,  or  if  from 
any  cause  the  carriage  was  dispensed  with,  until  his  lien  upon  it 
had  been  extinguished  by  payment  of  the  freight  and  charges  or 
its  equivalent. 

And  although  the  insolvency  of  Morgans'  Sons,  before  the  ship 
was  laden  and  had  "broken  ground,"  but  after  the  wheat  had  been 
placed  on  board,  may  have  ended  the  transaction  between  them  and 
the  plaintiff  as  to  the  shipment  and  sale  of  the  wheat,  and  dispensed 
with  its  carriage,  yet  the  plaintiff  was  not  entitled  to  the  possession 
until  be  extinguished,  or  offered  to  extinguish,  the  lien  which  had 
attached  to  it.  The  defendant  was  not  bound  to  reland  it  and 
deliver  it  to  the  plaintiff  at  the  port  of  outfit,  without  tender  or 
payment  of  the  freight,  or  such  other  charges  as  were  liens  upon  it- 
Story  on  Bailm.,  §585;  Campbells.  Connor,  70  N.  Y.  424;  Hut- 
chinson on  Carriers,  §  476,  note;  Abbott  on  Shipping,  595. 

Judgment  reversed,  and  cause  remanded  to  the  Superior  Court 
of  Sacramento  county  for  a  new  trial. 

Judgmeni  reverted^ 

Boss  and  McEinstry,  J  J.,  concurred. 


Ex  Parte  Westerfibld. 

(SftCaLSfiO.) 

OonttUvtioruU  law — ipecial  restraint  tf  irade* 

ASondaj  law  making  It  a  misdemeanor  "  for  anj  person  engaged  In  the  btul. 
ens  of  baking  to  engage,  or  permit  others  In  his  employ  to  engage,  in  ths 
bcsinem  of  baking  for  the  purpose  of  sale,  between  the  hoars  of  6  o'eloek 
I-.  >L  un  Saturday  and  6  o'clock  P.  !£•  on  Sunday/'  etc,  is  a  special  law,  and 
^s  AQcii,  uuconstitutionaL 
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TJABEAS  CORPUS.    The  opinion  states  the  case. 

F.  H.  Casselhun  and  H.  E.  Highton^  for  petitioner. 
Graves  £  Collins,  contra. 

M YRiCK,  J.  The  petitioner  is  in  the  custody  of  the  chief  of 
police  of  the  city  and  county  of  San  Francisco,  under  a  warrant 
charging  a  misdemeanor  under  an  act  entitled  ''An  act  to  regulate 
and  provide  for  a  day  of  rest  in  certain  cases,"  approved  April  16, 
1880.    Stat.  1880,  p.  80. 

The  act  provides  that  "it  shall  be  unlawful  for  any  person  en- 
gaged in  the  business  of  baking  to  engage,  or  permit  others  in  his 
employ  to  engage,  in  the  labor  of  baking,  for  the  purpose  of  sale, 
between  the  hours  of  6  o'clock  p.  m.  on  Saturday  and  6  o'clock  p.  M. 
on  Sunday,  except  in  the  setting  of  sponge  preparatory  to  the 
night's  work;  provided,  however,  that  restaurants,  hotels,  and 
boarding-houses  may  do  such  baking  as  is  necessary  for  their  own 
consumption;  "  and  a  violation  of  the  act  is  made  a  misdemeanor, 
punishable  by  fine  or  imprisonment,  or  both. 

This  act  is  in  conflict  with  §  25,  art.  4,  of  the  Constitution,  and 
is  therefore  void. 

'*  Section"  25.  Tlio  legislature  shall  not  pass  local  or  special  laws 
in  any  of  the  following  enumerated  cases,  that  is  to  say:  *  *  * 
Second.  For  the  punishment  of  crimes  and  misdemeanors.*' 

The  act  purports,  according  to  its  title,  to  be  an  act  to  provide 
fur  11  day  of  rest.  Instead  of  pursuing  that  intent,  it  goes  on  to 
say  that  certain  acts,  viz.,  the  labor  of  baking  for  the  purpose  of 
sale,  if  performed  by  certain  persons,  viz.,  persons  "  engaged  in  the 
business  of  baking  for  the  purpose  of  sale,"  shall  constitute  a  crime 
and  shall  be  punished.  The  employees  are  not  to  be  punished. 
This  is  special  legislation.  A  certain  class  is  selected.  As  well 
might  it  have  said,  if  master  carpenters  or  blacksmiths,  or  if  attor- 
neys having  clerks,  shall  labor  or  permit  employees  to  labor,  they 
shall  be  deemed  guilty  of  a  misdemeanor  and  be  punished;  carpen- 
ters or  blacksmiths,  not  master  v/orkmen,  or  attorneys  without 
clerks,  may  labor  at  their  will.  The  baking  of  bread  is  in  itself 
lawful  and  necessary.  Even  if  there  be  authority  to  restrain  the 
labor  on  some  one  day,  it  must  be,  if  at  all^  under  a  general  law  re- 
straining labor  on  that  day. 

Let  the  petitioner  be  discharged, 

Thornton,  J.,  concurred. 
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MoKiNSTRY,  J.,  concurring.  I  concur.  I  entertain  no  doubt 
that  the  validitj  of  the  statute  under  which  the  defendant  was  ar- 
rested may  be  determined  upon  habeas  corpus* 

''  Sunday  laws''  have  been  held  not  to  be  violative  of  a  provision 
of  a  Constitution,  that  *'  the  free  exercise  and  enjoyment  of  reli- 
gious profession  and  worship,  without  discrimination  or  preference, 
shall  forever  be  allowed  in  this  State."  Ex  parte  AndrewSy  18  Cal. 
678.  Such  laws  have  been  sustained  as  imply  requiring  a  periodical 
cessation  from  labor  —  the  power  to  pass  them  resting  upon  the 
right  of  the  legislature  to  pass  laws  for  the  preservation  of  health 
and  the  promotion  of  good  morals.  I  do  not  deem  it  necessary,  in 
this  place,  to  assent  to  the  proposition  that  a  law  which  enforces, 
nnder  penalty  of  fine  and  imprisonment,  a  cessation  from  labor  on 
Sunday  by  one  whose  religious  belief  has  imposed  upon  him  the  duty 
of  taking  his  rest  on  Saturday,  in  no  degree  discriminates  against 
his  "religious  profession."  But  admitting  the  constitutionality  of 
general  laws  prohibiting  all  labor  upon  Sunday,  or  upon  any  other 
day,  I  think  the  act  of  April  16, 1880,  is  a  '*  special  law,"  within 
the  meaning  of  those  terms  as  employed  in  §  25,  art.  4  of  the  pres- 
ent Constitution.  The  act  does  not  declare  the  business  of  "  bak- 
ing," as  ordinarily  conducted,  to  be  a  nuisance,  nor  does  it  contain 
any  intimation  that  the  business  of  baking  may  tend  to  interrupt 
divine  worship  by  any  class  of  sectaries,  or  can  otherwise  interfere 
with  the  rights  or  privileges  of  any  citizen.  The  baking  of  bread 
is  not  only  lawful  and  necessary,  but  we  will  take  notice  that  there 
is  nothing  so  peculiar  in  the  occupation  as  that  those  engaged  in  it 
require,  as  a  sanitary  measure  or  for  the  protection  of  their  morals, 
a  period  of  rest  not  required  by  those  engaged  in  many  other 
employments. 

A  general  law  must  include  within  its  sanction  all  who  come 
within  its  purpose  and  scope.  It  must  be  as  broad  as  its  object.  If 
it  is  to  be  made  a  crime  not  to  refrain  from  labor  during  the  whole  or 
during  a  portion  of  any  given  day  of  the  week,  it  must  be  made  equally 
a  crime  as  to  all  persons  who  do  not  so  refrain;  or  the  prohibitory 
law  must  be  made  applicable  to  all  of  a  class,  the  members  of  which, 
for  reasons  apparent,  upon  mention  of  the  class,  may  at  least  re- 
quire for  the  benefit  of  their  health  or  morals  a  period  of  rest  not 
beneficial  to  any  other  class  or  individual.  We  might  perhaps  take 
notice  that  there  are  controlling  reasons  why  clergymen  should  not 
be  prohibited  from  pursuing  their  pious  labors  on  the  Christian 
Vol.  XXXYI— 7 
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Sabbath,  and  that  a  law  might  still  be  general  which  included  all 
others,  althbugh  it  excluded  them.  So  we  might  perhaps  hold  that 
there  are  other  special  classes  who  might  be  permitted  to  pursue 
their  avocations,  notwithstanding  a  law  which  prohibited  labor  by 
tlie  rest  of  the  community,  because  of  the  fact  that  their  peculiar 
pursuits  involved  "works  of  necessity,"  and  placed  them  beyond 
the  benefits  of  a  law,  which  would  compel  an  enforced  cessation  of 
labor  by  others.  But  there  can  be  no  rule  which  will  permit  the 
prohibition  of  a  particular  kind  of  labor  in  itself  innocent  and  bene- 
iicial  to  tlie  public.  There  is  no  reason,  and  can  be  no  reason,  why 
bakers  should  be  forced  to  rest  from  their  labors  periodically,  which 
is  not  applicable  to  many  other  classes  of  artisans  and  workmen. 
To  say  that  every  law  is  "general"  within  the  meaning  of  the  Con- 
stitution, which  bears  equally  upon  all  to  whom  it  is  applicable,  is 
to  say  that  there  can  be  no  special  laws. 

Sharpsteix,  J.,  concurred  in  the  judgment. 

Ross  and  MgEee,  JJ.,  not  having  heard  the  argament,  took  no 
part  in  the  decision  of  this  case. 


BLA.ND  V.  SOITTHERN  PaCIPIO  RaILROAD  CoMPAKT. 

(SSCal.  57a) 
Carrier  — pasiengerM  —  expuUion  for  non-payment  offHUfare. 

A  carrier  has  do  right  to  expel  a  passenger  for  non-paTment  of  fall  fare  witll- 
out  first  returning  the  fare  paid,  the  passenger  having  offered  to  pay  the 
balance  before  expulsion,  but  after  the  train  is  stopped. 

ACTION  for  unlawful  expulsion  from  railway  train.     The  opin- 
ion states  the  case.    The  defendant  had  judgment  below. 

D*  M.  Delmas,  for  appellant. 

J.  E.  Foulds  and  S.  W.  Sanderson,  for  respondenta. 

The  material  part  of  the  opinion  is  giTen  m   note,  34  Am. 
Bep.  284. 
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Wilson  v.  Town  op  Grakby, 

(47  Conn.  M.) 

Municipal  eorporaiion  —  negligence  —  defective  bridge  —  extra>ordinaty  load, 

A  town  is  not  bound  to  keep  its  bridges  absolutely  safe  ;  and  where  a  brldgo 
breaks  down  under  an  unreasonable  and  extraordinary  load,  which  reason- 
able care  and  prudence  could  not  have  anticipated,  the  town  is  not  liable. 

ACTION  for  personal  injury  from  a  defective  bridge.     The  opin- 
ion states  the  point.     The  plaintiff  had  judgment  below. 

A,  P.  Hyde  and  C.  H,  Briscoe^  for  defendants. 

IT.  C.  Case  and  A,  F.  Egglestoriy  contra. 

LoOMis,  J.  The  motion  shows  that  there  was  evidence  enough 
adduced  on  the  trial  tending  to  show  that  the  load  on  which  the 
plaintiff  was  riding  at  the  time  of  the  accident  was  so  unusual  and 
extraordinary^  both  in  weight  and  bulk,  as  to  call  on  the  court  in 
its  charge  to  the  jury  to  give  the  defendant  the  benefit  of  the  rules 
of  law  applicable  to  such  fact,  if  the  fact  should  be  found.    The 
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atteDtion  of  the  court  was  called  to  this  point  in  the  fourth  and 
fifth  requests  of  the  defendants,  which  were  as  follows : 

^  4th.  If  the  load  was  unusual  and  extraordinary  as  to  its  bulk  or 
weight,  and  not  suitable  or  adapted  to  a  way  opened  and  prepared 
for  the  public  use  in  the  common  intercourse  of  society^  and  in  the 
transaction  of  the  usual  and  ordinary  affairs  of  business  on  said 
road,  the  plaintiff  took  every  possible  risk  of  loss  and  damage  upon 
himself. 

5th>  ^'That  in  such  case  the  plaintiff  cannot  recover  for  injur- 
ies sustadned,  although  they  were  the  direct  results  of  defeats  and 
imperfections  in  the  bridge.** 

The  abstract  propositions  of  law  applicable  generally  to  the  case 
had  been  previously  stated  correctly.  And  in  assenting  to  the  cor- 
rectness of  the  defendants'  first  request,  the  principle  really 
involved  in  the  fourth  request  had  been  virtually  sanctioned  by  the 
court,  although  the  jury  would  hardly  appreciate  it  without  further 
explanation.  But  when  the  court  was  called  upon  to  apply  the 
law  specifically  to  the  facts  assumed  to  exist  in  the  case,  it  would 
seem  that  the  jury  must  have  been  misled  by  the  answer.  The 
comments  upon  the  requests  as  made  by  the  court  to  the  jury 
amounted  to  a  denial  of  the  proposition  of  law  involved.  The 
jury  were  allowed  to  consider  the  facts  only  as  bearing  on  the  ques- 
tions of  ordinary  care  on  the  part  of  the  plaintiff,  and  whether 
the  bridge  was  defective.  The  obvious  implication  would  be  that 
if  they  found  these  two  facts  in  favor  of  the  plaintiff,  the  existence 
of  such  facts  as  the  requests  assumed  to  exist  would  not  prevent  a 
recovery.  The  error  consisted  in  ignoring  the  bearing  which  the 
facts  referred  to  might  have  as  furnishing  the  measure  and  limit 
of  the  town's  duty  and  consequent  liability  in  the  premises.  The 
liability,  if  any,  was  only  for  some  culpable  omission  of  duty  caus- 
ing the  injury. 

The  standard  of  responsibility  can  never  be  more  extensive  than 
the  rule  of  duty.  And  the  limit  of  duty  on  the  part  of  a  town 
falls  far  short  of  making  its  highways  absolutely  safe  under  all 
circumsta.nces,  even  for  those  who  use  them  properly.  And  where 
the  use  is  one  that  reasonable  care  and  prudence  could  never  have 
anticipated  there  would  be  no  duty  on  the  town  at  all  in  reference 
to  it. 

If  a  ponderous  locomotive  steam-engine  should  be  propelled  over 
a  town  bridge,  no  one  we  presume  would  claim  that  the  town  ought 
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to  have  provided  for  it.  This  of  course  is  an  extreme  case,  but  it 
illustrates  a  principle  applicable  as  well  to  any  unusual  and  extra- 
ordinary load,  however  propelled  along  a  road,  not  reasonably  to  be 
expected  to  pass  over  it.  Our  reasoning  results  in  the  conclusion 
that  if  a  person  uses  the  town  bridges  and  roads  in  any  way  that 
clearly  transcends  the  limits  of  the  town's  duty,  he  must  neces- 
sarily take  the  risk  upon  himself.  This  was  the  principle  contained 
in  the  fourth  request  which  was  overlooked  in  the  instructions  to 
the  jury.  It  was  a  proposition  sound  in  law  and  adapted  to  the 
issue,  and  is  fully  sustained  by  the  opinion  of  the  court  in  Gregory 
V.  Adams,  14  Gray,  242.  In  that  case  Merbick,  J.,  says  (p.  248)  : 
"This  is  the  measure  and  extent  of  the  obligation  of  towns  in  re- 
ference to  the  support  and  maintenance  of  public  highways.  They 
are  not  required  to  make  preparations  for  the  safety  or  convenience 
of  those  who  undertake  to  use  those  ways  in  an  unusual  or  extra- 
ordinary manner,  involving  peculiar  and  special  peril  and  danger, 
whether  it  be  in  respect  to  the  kind  or  character  of  animals  led  or 
driven,  or  the  magnitude  or  construction  of  carriages  used,  or  the 
bulk  or  weight  of  property  transported.  And  if  any  person  under- 
takes to  use  or  travel  upon  a  public  highway  in  an  unusual  or  ex- 
traordinary manner,  or  with  animals,  vehicles  or  freight  not  suita- 
able  or  adapted  to  a  way  opened  and  prepared  for  the  public  use  in 
the  common  intercourse  of  society  and  in  the  transaction  of  usual 
and  ordinary  affairs  of  business,  he  then  takes  every  possible  risk 
of  loss  and  damage  upon  himself;  and  he  can  have  no  remedy 
against  the  town  to  recover  recompense  for  injuries  sustained, 
although  they  be  the  direct  result  of  defects  and  imperfections  in 
a  way  for  which  it  would  be  responsible  in  case  of  injury  to  indi- 
viduals in  the  lawful  and  proper  use  of  it.'' 

Other  cases  in  Massachusetts  recognize  similar  principles  as  ap- 
plicable to  a  different  state  of  facts.  Blodgett  v.  City  of  Bostofi,  8 
Allen,  237,  and  cases  there  referred  to. 

[Omitting  minor  matters.] 

A  new  trial  is  advised. 

In  thi8  opinion  the  other  judges  cononrred. 
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State  v.  Hahlik. 

(4r  Oonn.  fl5.) 
Criminal  law  — grand  jury  —  chaUeng^ 

An  objection  to  a  grand  juror  on  account  of  his  expression  of  aa  oplnkm  om 

not  be  pleaded  in  almtement.* 
An  objection  that  an  indictment  was  found  by  less  than  twelve  Jurors  ia  not 

maintainable. 

pONVIOTION  of  murder.     The  opinion  atates  the  pointe. 

R.  Welh,  M.  R.  Westy  and  T.  E.  Sleek,  for  plaintiffs  in  error. 
]\\  Hamersleyy  States'  attorney,  contra. 

IIovEY,  J.  [Omitting  minor  questions.]  The  second  question 
is,  whether  the  Superior  Court  erred  in  sustaining  the  demurrer  to 
that  portion  of  the  defendants'  plea  in  abatement  in  which  they 
allege  that  more  than  one-third  of  the  grand  jury,  before  they  were 
impanelled  and  sworn,  had  formed  and  expressed  opinions  of  the 
guilt  of  the  defendants,  and  were  unduly  biased  and  prejudiced 
against  them.  The  statutes  of  this  State  prescribe  the  qualifica- 
tions of  grand  jurors,  the  manner  in  which  they  are  to  be  sum- 
moned, and  the  oath  which  they  are  to  take  on  being  impanelled. 
They  must  be  electors  of  the  county  in  which  the  inquest  is  held  ; 
they  must  be  summoned  by  the  sheriff  upon  an  order  of  the  court ; 
and  they  must  be  sworn  to  diligently  inquire  after  and  due  present- 
ment make  of  all  breaches  of  the  law  that  shall  come  to  their 
knowledge  according  to  their  charge  ;  the  secrets  of  the  cause, 
their  own  and  their  fellows',  they  will  duly  observe  and  keep;  they 
will  present  no  man  from  envy,  hatred  or  malice ;  neither  will  they 
leave  any  man  unprescnted  from  love,  fear  or  affection,  or  in  the 
ho])e  of  reward  ;  but  will  present  cases  truly  as  they  come  to  their 
knowledge,  according  to  their  best  understanding  and  accoixiing 
to  law.  The  grand  jurors  who  found  the  bill  of  indictment  in  the 
case  before  us  possessed  the  requisite  qualifications^  were  summoned 

♦  Compare  State  v.  Davis  (13  R.  I.  492),  34  Am.  Rep.  7M,  and  note,  TOtt. 
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bj  the  sheriff  upon  an  order  of  the  coart,  and  were  sworn  in  the 
prescribed  form.  But  the  statutes  contain  no  provision  for  chal- 
lenging grand  jurors  ;  and  we  believe  that  no  grand  juror  was  ever 
challenged  for  favor  in  the  courts  of  this  State.  Whether  individual 
members  of  a  grand  jury  may  be  challenged  for  favor  before  they 
are  sworn^  is  a  question  which  we  are  not  called  upon  to  determine^ 
because  no  challenge  for  that  or  any  other  cause  was  made  by  either 
of  the  defendants.  The  common  law  requires  grand  jurors  to  be 
good  and  lawful  freeholders  and  inhabitants  of  the  county  in  which 
the  crimes  they  are  to  inquire  after  were  committed.  And  where 
that  law  prevails,  there  seems  to  be  no  doubt  that  if  a  disqualified 
j>erson  is  returned  as  a  grand  juror  he  may  be  challenged  before  in- 
dictment found.  3  Bac.  Abr.,  Juries,  A.;  1  Chitt.  Cr.  Law,  309. 
And  Mr.  Chitty  says  that  if  the  disqualification  is  discovered  after 
the  finding  the  defendant  may  plead  it  in  avoidance  and  answer 
over  to  the  felony.  1  Chitt  Cr.  Law,  309.  But  the  disqualification 
must  be  such  as  is  pronounced  by  the  common  law,  or  by  the 
statute,  where  the  statute  prescribes  the  qualifications,  and  such 
as  absolutely  disqualifies;  as  alienage,  non-residence,  or  the  want 
of  a  freehold,  where  a  freehold  qualification  is  required,  or  that  the 
person  returned  is  not  an  elector  of  the  county,  and  which  would 
be  a  cause  of  principal  challenge  as  distinguished  from  challenge 
to  the  favor  arising  from  bias,  prejudice,  interest  or  the  like. 
United  Stales  v.  Williaim,  1  Dill.  492.  I  have  examined,  with 
considerable  care,  the  authorities  bearing  upon  this  question,  but 
nnd  it  nowhere  laid  down  that  the  expression  of  an  opinion  by  a 
grand  juror,  before  he  was  summoned  or  returned  and  sworn,  that 
the  defendant  was  guilty,  was  ever  a  ground  of  challenge  in  the 
English  courts.  But  in  this  country  there  are  some  respectable 
authorities  in  favor  of  allowing  it  to  be  a  suflBcient  ground  of  chal- 
lenge ;  whilst  other  authorities,  equally  respectable,  hold  the  con- 
trary. Nearly  all  the  authorities  of  the  former  class,  however,  hold 
that  the  exception  must  be  taken  before  the  juror  is  sworn,  and  if 
taken  afterward,  it  cannot  be  allowed. 

In  the  case  of  People  v.  Jetoett,  3  Wend.  314,  the  defendant  and 
one  Smith  were  indicted  by  the  grand  jury  for  a  conspiracy  to 
carry  off  and  transport  one  William  Morgan  to  some  place  unknown 
and  in  pursuance  of  such  conspiracy,  for  confining  him  in  a  car- 
riage and  furnishing  means  for  his  abduction.  The  defendant 
moved  to  quash  the  indictment  on  the  ground  that  the  foreman  of 
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the  grand  jury,  with  others,  had  published  a  pamphlet  in  which  it 
was  stated  that  the  defendant,  when  called  npon  as  a  witness  in 
reference  to  the  abduction,  had  refused  to  testify,  alleging  that  he 
could  not  do  so  truly  without  criminating  himself,  and  concluding 
with  strictures  on  the  conduct  of  the  defendant ;  and  on  the  fur- 
ther ground  that  another  grand  juror,  before  the  finding  of  the  bill 
of  indictment,  had,  in  repeated  conversations,  declared  that  the 
defendant  was  concerned  in  the  abduction  of  Morgan,  aided  in 
canying  him  off,  was  guilty  thereof,  and  onght  to  be  punished 
tlierefor;  and  that  in  such  conversations  the  juror  discovered  great 
malignity  of  feeling  and  bitter  hostility  against  the  defendant. 
The  counsel  for  the  defendant  thought  that  those  jurors  were  not 
competent  to  find  a  bill  against  the  defendant.  They  admitted  that 
a  party  recognized  or  in  jail  must  challenge  the  jurors  when  they 
came  to  be  sworn,  but  they  claimed  that  one  who  has  no  day  in 
court  is  put  to  hio  plea  in  avoidance  or  motion  to  quash.  The 
court  denied  the  motion  to  quash,  and  its  action  was  sustained  by 
the  Supreme  Court,  Savage,  C.  J.,  and  Marcy,  J.,  giving  opinions 
in  the  cause.  The  chief  justice,  after  stating  that  the  foreman  of 
the  grand  juiy  was  not  disqualified  for  the  causes  set  forth  in  the 
motion  to  quash,  but  that  as  to  the  other  juror  a  good  canse  of 
challenge  existed,  observed:  "There  are  causes  of  challenge  to 
grand  jurors,  and  these  may  be  urged  by  those  accused,  whether  in 
prison  or  out  on  recognizance,  and  it  is  even  said  that  a  person 
wholly  disinterested  may  as  amicus  curim  suggest  that  a  grand 
juror  is  disqualified.  But  such  objection,  to  be  availing,  must  be 
made  previous  to  the  juroi'*s  being  impanelled  and  sworn.  It  has 
been  nrged  npon  us  that  the  defendant,  not  having  been  apprised 
of  any  intended  proceedings  against  him,  and  not  having  been 
arrested  on  a  criminal  charge  or  required  to  enter  into  a  recogni- 
zance to  appear  at  the  court  when  the  bill  of  indictment  was  found, 
had  not  an  opportunity  to  make  his  challenge ;  that  now  is  his 
earliest  day  in  court,  and  that  he  ought  therefore  to  be  permitted 
to  avail  himself  of  this  defense.  Although  the  force  of  this  appeal 
is  felt,  I  cannot  yield  to  it  and  consent  that  after  an  indictment 
found  the  party  charged  may  urge  an  objection  of  this  kind  in 
avoidance  of  the  indictment.  The  books  are  silent  on  the  subject 
of  such  exceptions  after  indictment  found,  and  in  the  absence  of 
authority  I  am  inclined  to  say  in  consideration  of  the  inconven- 
ience and  delay  which  would  unavoidably  ensue  in  the  administra- 
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tion  of  criminal  justice  was  a  challenge  to  a  grand  jaror  permitted 
to  be  made  after  he  has  been  sworn  and  impanelled,  that  the  objec- 
tion comes  too  late/'  Mabcy,  J.,  in  giving  his  opinion,  said: 
''  Though  I  feel  the  force  of  the  argument  that  the  defendant 
should  be  allowed  the  benefit  of  an  exception  to  a  partial  grand 
juror,  I  cannot  turn  my  view  from  the  consideration  of  the  great 
delays  and  embarrassments  which  would  attend  the  administration 
of  criminal  justice  if  it  was  to  be  obtained  in  the  way  now  pro- 
posed. No  authority  for  adopting  this  course  was  shown  in  the 
argument,  and  I  have  not  since  been  able  to  find  any.  It  would  be 
a  novel  proceeding,  and  there  is  reason  to  fear  it  might  be  followed 
with  more  serious  difficulties  than  are  now  foreseen.'' 

In  the  case  of  the  United  States  v.  Aaron  Burr,  before  the  Circuit 
Court  of  the  United  States  at  Sichmond,  Va.,  the  prisoner  was  al- 
lowed to  challenge  grand  jurors  on  the  ground  that  they  had  formed 
and  expressed  opinions  of  the  prisoner's  guilt.  But  the  challenges 
were  made  before  the  grand  jury  were  impanelled  and  sworn.  Burr's 
Trial,  reported  by  David  Robertson,  p.  38.  In  Tucker^s  case,  8  Mass. 
286,  Tucker  had  been  returned  as  a  grand  juror.  When  he  was 
caUcd  in  court  to  be  sworn  Mr.  Story,  as  amicus  curim,  suggested 
that  a  certain  person  had  been  accused  of  the  crime  of  murder  and 
that  his  case  would  come  under  the  consideration  of  the  grand  jury 
at  that  term,  whether  an  indictment  should  or  should  not  be  found 
against  him ;  that  Tucker  had  most  probably  formed  a  strong  opin- 
ion of  his  guilt,  and  that  it  was  therefore  unsuitable  that  he  should 
bo  sworn  of  the  grand  jury.  Being  inquired  of  by  the  court  if  he 
had  known  or  read  of  an  instance  of  an  objection  of  this  kind  to  a 
grand  juror  being  received,  Mr.  Story  replied  that  he  had  read  in  a 
printed  account  of  the  trial  of  Aaron  Burr,  of  challenges  to  grand 
jorors  being  made  by  the  prisoner  for  a  similar  cause,  and  allowed 
by  the  court  The  court  here  recollected  the  instance  referred  to, 
observing  that  it  was  a  solitary  one  so  far  as  their  knowledge 
extended.  And  they  said  that  if  objections  of  this  nature  were  to 
be  received  the  course  of  public  justice  would  be  greatly  impeded. 
Those  who  live  in  the  vicinity  are  probably  better  knowing  than 
others  to  the  general  character  of  the  parties  and  of  witnesses,  and 
on  this  account  are  perhaps  the  more  proper  members  of  the  grand 
jury,  who  will  derive  useful  information  from  their  knowledge.  If, 
howcTer,  any  individual  juror  should  be  sensible  of  such  a  bias  upon 
his  mind  that  he  could  not  give  an  impartial  opinion  in  any  case 
Vol.  XXXVI-8 
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under  the  discussion  of  the  grand  jury,  such  juror  would  feel  it  his 
duty  or  it  would  be  his  right  to  forbear  giving  an  opinion^  or  per* 
haps  to  withdraw  himself  from  the  chamber  while  the  discussion 
continued.  Mr.  Tucker  was  sworn.  In  another  case  before  the 
same  court  it  was  held  that  objections  to  the  personal  qualifications 
of  a  grand  juror  or  to  the  legality  of  the  returns  cannot  affect  any 
indictments  found  by  them  after  they  have  been  received  by  the 
court  and  filed.     Commonwealth  v.  Smithy  9  Mass.  107. 

In  tho  case  of  Musick  y.  People,  40  111.  268,  which  was  an  indict- 
ment for  larceny,  the  attorney  for  the  defendant  entered  a  motion 
to  liave  the  grand  jury  brought  to  the  bar  of  the  court  for  the  pur- 
pose of  having  it  purged  of  members  who,  it  was  alleged,  had, 
before  hearing  the  evidence,  expressed  the  opinion  that  the  accused 
was  guilty  of  the  charge;  but  the  court  being  engaged  the  motion 
was  not  taken  up  until  the  grand  jury  came  into  court  for  the  pur- 
pose of  making  presentments.  After  they  were  polled  the  motion 
was  called  up,  and  alter  arguments  were  heard  upon  it  the  court 
inquired  of  the  foreman  whether  the  grand  jury  had  acted  in  the 
case,  and  was  informed  that  they  had  and  were  ready  to  report  a 
bill.  The  court  thereupon  overruled  the  motion,  and  upon  excep- 
tion taken  the  case  went  before  the  Supreme  Court.  The  latter 
court  were  inclined  to  the  opinion  that  under  the  practice  m 
Illinois  the  expression  of  an  opinion  by  a  grand  juror  that  the 
accused  was  guilty  formed  no  ground  of  challenge.  But  they  held 
that  if  such  an  expression  of  opinion  were  a  ground  of  challenge 
the  objection  should  be  taken  before  the  grand  juror  has  been 
sworn . 

In  Indiana  a  person  under  prosecution  for  crime  and  in  custody 
or  on  bail  may  challenge  for  good  cause  any  person  returned  or 
placed  on  the  grand  jury.  Hudson  v.  State,  1  Blackf.  317 ;  Jones 
V.  State,  2  id.  475  ;  State  v.  Herndony  6  id.  75;  Hardin  v.  State,  23 
Ind.  347;  Mershoji  v.  State,  51  id.  14.  In  Hardin  v.  State  the 
court  say  that  *'  no  doubt  challenges  to  the  polls  may  be  made 
where  any  of  the  jurors  have  not  the  necessary  qualifications. 
These  challenges,  however,  must  be  made  before  the  jury  are  sworn 
and  charged." 

In  Pennsylvania  the  defendants  in  the  case  of  Commonwealth  y» 
Clark,  2  Browne,  325,  being  in  jail  on  a  charge  of  homicide,  were 
allowed  to  challenge  grand  jurors  for  favor  before  the  grand  jury 
were  sworn.    In  New  Jersey  the  court  in  the  case  of  the  State  v. 
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Bockafellow,  1  Halst.  332,  held  thafc  it  was  a  good  plea  in  abate- 
ment to  an  indictment  for  rape  that  one  of  the  grand  jurors  by 
whom  the  bill  was  found  was  not  a  freeholder  as  required  by  the 
statutes  of  that  State.  In  another  case  subsequently  tried  in  the 
aame  court  the  defendant,  who  was  indicted  for  embezzling  money 
of  a  bank,  pleaded  in  abatement  to  the  indictment  that  two  of  the 
gnind  jurors  who  found  the  bill  had  before  they  were  sworn  formed 
and  publicly  expressed  an  opinion  unfavorable  and  prejudicial 
to  the  defendant,  by  declaring  their  determination  to  have  him  in- 
dicted, and  that  nothing  else  would  have  induced  them  to  attend  the 
court  at  that  term.  The  plea  was  demurred  to  and  the  demurrer 
was  sustained.  Ford,  J.,  in  giving  the  opinion  of  the  court  affirm- 
ing the  judgment,  said:  '*In  regard  to  the  last  exception,  that 
being  no  more  than  a  challenge  to  the  favor  is,  it  comes  too  late.  I 
have  had  great  difficulty  in  finding  out  what  the  law  really  is  upon 
this  point.  It  appears  never  to  have  made  its  appearance  before 
this  time  in  a  court  of  justice,  though  in  point  of  fact  the  case 
must  have  been  occurring  for  centuries;  and  if  there  be  a  case  in 
^he  books,  my  misfortune  has  been  not  to  discover  it.  In  the  case 
<^f  Col.  Burr,  the  challenges  to  grand  jurors  were  all  taken  before 
they  were  sworn.  The  case  of  the  Slate  v.  Rockafellow,  1  Halst. 
3^;  was  not  a  challenge  to  the  favor;  it  was  a  matter  of  principal 
challenge  for  want  of  a  leading  qualification  required  by  the  stat- 
ute; and  though  I  subscribe  to  the  doctrine  of  the  court  there  de- 
livered and  do  not  see  how  the  court  could  have  done  otherwise 
^Pon  the  facts  admitted  by  the  demuiTcr,  it  may  lead  to  very  incon- 
venient results  if  carried  a  single  inch  beyond  the  precise  circum- 
stances of  that  very  case.  If  such  a  plea  should  be  traversed,  the 
conrt  might  find  great  difficulty  in  permitting  those  very  counsels 
of  the  grand  jury  room  to  be  pumped  out  of  witnesses  by  the  force 
oftheir  authority,  which  has  been  employed  in  imposing  an  oath 
on  each  grand  juror  to  keep  secret.  And  that,  not  to  elicit  evi- 
'^ence  of  a  crime  in  which  the  public  justice  was  concerned,  but  to 
establish  a  mere  irregularity  for  the  purpose  of  arresting  a  public 
prosecution;  and  when  the  defendant  was  as  likely  to  be  guilty  as 
if  the  irregularity  had  never  happened.  But  without  meaning  to 
disturb  that  case,  my  impression  is  that  it  has  no  bearing  on  the 
present;  and  in  the  absence  of  all  cases,  I  find  no  principle  on 
which  to  maintain  the  present  plea.  *  *  *  Finally,  there  is  no 
snchplea  as  this  to  be  found  among  the  records  and  monuments  of 
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the  law.  It  issui  generis^  not  alone  without  precedents  (whereof  the 
hooks  had  heen  filled  if  past  ages  had  deemed  such  matters  plead- 
able) but  contrary  to  all  precedents,  which  are  the  other  way." 
State  V.  Rickey,  5  Halst.  83. 

The  case  of  United  States  v.  Whitey  5  Cr.  C.  C.  457,  was  an  in- 
dictment for  burning  the  treasury  building  at  Washington.  The 
defendant  pleaded  in  abatement  that  one  of  the  grand  jurors  who 
found  the  bill  had  previously  expressed  the  opinion  that  the  defend- 
ant was  guilty  of  the  crime  charged  in  the  indictment  The 
district  attorney  objected  to  the  filing  of  the  plea,  because  the 
defendant  had  already  pleaded  the  general  issue  and  because  the 
matter  pleaded  was  no  ground  for  plea.  And  the  objection  was 
sustained  by  the  court.  In  giving  their  reasons  for  thus  disposing 
of  the  question  the  court  said:  '^The  authorities  which  have  been 
cited  refer  to  those  legal  disqualifications  which  render  the  juror 
incompetent  in  law  to  act  as  a  grand  juror  in  any  case,  and  not  to 
objections  which  go  only  to  the  favor  in  some  particular  case.  No 
exception  for  favor  can  be  taken  to  a  petit  juror  after  he  has  been 
sworn  ;  nor  has  a  ease  been  cited  in  which  an  exception  to  one  of 
the  grand  jurors  for  favor  has  been  pleaded.  The  books  cited  show 
that  challenges  to  grand  jurors  must  be  taken  before  they  are  sworn 
or  before  the  indictment  is  found.  Exceptions  for  favor  are  causes 
of  challenge  only  and  not  grounds  for  a  plea." 

In  Boyington  v.  State,  2  Port  (Ala. )  100,  the  plaintiff  in  error 
was  indicted  for  murder,  tried  and  found  guilty.  On  his  arraign- 
ment he  pleaded  in  abatement  that  his  name  was  Charles  B.  S. 
Boynton,  on  which,  issue  having  been  taken,  it  was  adjudged  that 
he  answer  over.  Ho  then  filed  a  special  plea  averring  that  one  of 
the  grand  jurors  who  preferred  the  bill  of  indictment  against  him 
was,  at  the  time  of  the  finding,  an  alien.  The  couil;  struck  out  the 
plea  and  reserved  the  point  as  novel  and  diflScult.  The  Supreme 
Court  upon  that  reservation  affirmed  the  ruling  of  the  court  below 
and  held,  contrary  to  the  decision  in  State  v.  RockafelloWy  supra, 
that  after  an  indictment  had  been  found  against  a  prisoner  and  the 
same  had  been  filed  and  accepted  by  the  court,  he  could  not  except 
to  the  personal  qualifications  of  the  persons  selected,  summoned 
and  sworn  on  the  grand  jury,  or  plead  in  bar  or  avoidance  of  the 
indictment  that  one  of  the  jurors  who  preferred  it  was  an  alien. 
Upon  the  argument  of  that  case  it  was  urged  by  the  attorney  foi 
the  State,  and  with  great  reason,  that  if  exceptions  might  be  taken 
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after  indictment  foand,  it  would  become  the  policy  of  the  guilty  to 
look  and  be  silent  when  they  saw  exceptionable  persons  about  to  bo 
impanelled  and  sworn ;  that  they  could  not  bo  known  to  tho  court 
by  intuition  ;  and  guilty  persons  knowing  them  would  reserve  their 
disclosures  until  after  indictment  found  in  order  that  they  might 
have  other  chances  of  more  faYorable  returns  or  of  taking  similar 
exceptions  ad  infinitum. 

The  Supreme  Court  of  Ohio,  in  the  case  of  State  v.  Easter,  30 
Ohio  St.  542,  seem  to  have  been  of  opinion  that  exceptions  to 
grand  jurors  for  favor,  even  before  they  are  impanelled  and  sworn, 
oQght  not  to  be  allowed.    That  was  a  case  in  which  the  defendant, 
who  was  indicted  for  murder  in  the  first  degree,  pleaded  in  bar  that 
one  of  the  grand  jurors  who  found  the  indictment  was  a  nephew 
of  tho  murdered  man  and  was  therefore  disqualified.    The  plea  was 
demurred  to,  and  the  demurrer  having  been  sustained  by  the  court, 
the  defendant  removed  the  record  to  the  Supreme  Court  in  order 
that  the  question  might  be  there  determined.     The  learned  judge 
who  gave  the  opinion  in  the  case  aflSrming  the  judgment  below, 
after  reviewing  the  authorities  bearing  upon  the  question,  and  com- 
menting upon  the  qualifications  prescribed  by  statute  for  grand 
jurors  and  the  causes  for  which  they  might  be  challenged,  recited 
the  language  of  the  oath  taken  by  them  when  impanelled,  and  then 
obserred :    "  This  language  seems  to  indicate  that  the  grand  juror 
^AJ  be  called  upon  to  act  in  cases  both  of  enemies  and  friends.    If 
^he  first,  his  oath  is  that  neither  malice,  hatred,  nor  ill  will  shall 
influence  his  deliberate  and  impartial  judgment     If  the  last,  no 
^^siderations  of  passion  or  friendship  shall  disturb  the  just  dis- 
ca^T^  of  his  duties.     The  grand  jury  only  presents  the  charge 
^tolXBt  an  accused  person;  it  does  not  try  that  charge.    This  is  for 
tW  petit  jury,  and  it  is  well  enough  that  they  are  subject  to  the 
variety  of  challenges  above  specified ;  but  as  to  the  grand  juror,  his 
qualifications  aro  simply  those  the  statute  has  prescribed. '^ 

The  authorities  which  have  been  cited  show  conclusively  that 
objections  to  grand  jurors  on  the  ground  that  they  have  formed 
and  expressed  opinions  of  the  guilt  of  a  person  accused  of  crime, 
before  they  were  impanelled  and  sworn,  cannot  be  pleaded  in  abate- 
ment  to  the  indictment  There  was  therefore  no  error  in  the  judg* 
ment  of  the  Superior  Court  that  the  defendants*  pleas,  so  &r  as 
they  were  based  upon  that  ground,  were  msufiScient  This  disposes 
of  the  objection  of  the  defendants  to  Mr.  Summer,  the  foreman  of 
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the  grand  jury  who  indicted  them.  That  objection  was  in  the 
natnre  of  a  challenge  to  the  jury  for  favor,  and  could  not,  as  has 
been  shown,  be  pleaded  in  abatement. 

The  next  error  assigned  is  that  the  Superior  Court  overruled  that 
portion  of  the  defendant  Davis's  plea  in  abatement  in  which  it  is 
alleged  that  there  were  not  twelve  members  of  the  grand  jury  in 
favor  of  finding  a  true  bill  against  that  defendant;  that  a  number 
of  members  desired  to  take  a  separate  vote  upon  the  question  of  his 
guilt,  but  the  foreman  niled,  as  matter  of  law,  that  a  true  bill  could 
not  be  found  against  the  defendants  Hamlin  and  Allen,  unless  a 
true  bill  was  also  found  against  the  defendant  Davis,  and  refused 
to  allow  a  separate  vote  to  be  taken  upon  the  question  of  finding 
a  true  bill  against  Davis  alone,  and  that  the  grand  jury  believing 
that  a  true  bill  ought  not  to  be  found  against  Davis,  nevertheless 
found  a  true  bill  against  him  for  the  sake  of  finding  a  true  bill 
against  Hamlin  and  Allen.  This  ground  of  abatement,  though 
demurred  to  by  the  State's  attorney,  was  properly  overruled  by 
the  court.  The  State's  attorney  had  no  authority,  by  demurrer  or 
otherwise,  to  admit  the  truth  of  the  allegations  contained  in 
that  part  of  the  plea,  because  the  law,  in  furtherance  of 
justice,  requires  that  the  proceedings  of  grand  juries  should 
be  eondticted  in  secret,  and  lliat  the  secrets  of  the  jury- 
room  should  not  be  revealed.  The  jurors,  as  has  been  shown, 
are  sworn  to  secrecy — the  secrets  of  the  cause,  their  own  and 
their  fellows',  they  will  duly  observe  and  keep.  "  The  secrets  of  the 
cause"  must  relate  to  the  persons  accused,  the  witnesses,  who  they 
are  and  what  they  testified*  Their  own  and  their  fellows*  secrets 
must  refer  to  the  deliberations  and  the  votes  of  the  grand  jurors 
themselves.  And  it  was  early  decided  that  a  grand  juror  should 
not  be  allowed  to  swear  what  was  given  in  evidence  before  them, 
because  he  is  sworn  not  to  reveal  the  secrets  of  his  companions. 
12  Vin.  Abr.  B.  a.  5,  20,  Evidence  H.  4;  State  \\  Fasseti,  16  Conn. 
465.  It  was  also  decided  at  an  early  day  that  the  clerk  of  a  grand 
jury  could  not  be  compelled  to  testify  what  took  place  before  that 
body.  .  12  Vin.  Abr.  38,  Evidence  B. 

It  was  contended  upon  the  argument  in  the  case  of  State  v.  liiS' 
setty  that  the  witnesses  called  before  the  grand  jury,  as  they  were 
not  sworn  to  secrecy,  might  testify  to  what  took  place  before  that 
body,  although  the  grand  jurors  might  not.  In  answer  to  that 
claim  Chief  Justice  Williams  said :  ''Such  a  practice  would  null- 
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ify  the  rule.      If  it  be  the  object  of  the  law  to  keep  secret  the  pro- 
ceedings before  the  grand  jury,  it  is  necessary  that  the  law  should 
impose  silence  upon  those  whom  it  compels  to  be  before  them.     If 
ic  intends  they  shall  be  public^  then  the  doors  of  the  grand  jury 
room  as  well  as  of  the  court  room  should  be  open  to  all.    If  others 
called  there  by  law  may  testify  to  what  took  place  within  those 
walls,  it  would  bo  idle  to  close  the  mouths  of  the  grand  jury.   *   * 
And  we  can  have  no  hesitation  in  saying  that  the  principle  which 
would  prevettt  disclosure  by  a  grand  juror  must  extend  to  all  per- 
sons required  by  law  to  be  present;  for  such  persons  are  equally  in- 
terested  in   the  administration  of  the  penal  law.     1  Greenl.  Ev., 
§  288.    They  are  not  permitted  to  disclose  who  agreed  to  find  the 
bill  of  indictment,  or  who  did  not  agree  ;  nor  to  detail  thd  evidence 
on  which  the  accusation  was  founded.     Sykes  v.  Dunbar,  Selw. 
N.  P.  S15  [1059];  Hindekopcr  v.  Cotton,  3  Watts,  56.'*    And  in 
Rcgina  v.  Marsh,  6  Ad.  &  El.  236,  which  was  an  indictment  for  a 
misdemeanor,  the  court  refused  to  receive  the  aflBdavit  of  a  grand 
juror  as  to  the  number  of  grand  jurors  who  concurred  in  finding 
the  bill.    See,  also,  Begina  v.  Russell,  1  Car.  &  Marsh.  247 ;  State 
v.  Balcer,  20  Mo.  338. 

"the  allegations  in  that  part  of   the  defendant  Davis'  plea  in 

abatement,  which  is  now  under  consideration,  could  not,  if  they 

are  true,  be  proved,  except  by  the  testimony  of  the  grand  jurors 

themselves.    The  grand  jurors  could  not  have  been  allowed  to  give 

testimony  in  respect  to  them.    And  the  admission  of  the  State's 

attorney  could  not  be  received  by  the  court  in  proof  of  them.  When 

tne  plea  containing  those  allegations  was  filed,  the  State's  attorney 

diould  have  objected  to  its  allowance ;  and  the  court,  upon  such 

objection,  would  have  ruled  it  out.     But  as  that  course  was  not 

idopted,  the  demurrer  to  tho  plea  cannot  be  allowed  to  operate  as 

*n  admission  of  the  truth  of  the  allegations  pleaded,  or  to  have  any 

other  operation  or  effect  than  an  objection  or  exception  to  the  filing 

ttd  allowance  of  the  plea. 

Judgwi&ni  (^firmed. 
^  other  judges  cononrred. 
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Cook  v.  Johnson. 

(47Coun.l75.) 

Contrctet — ptMie  poHcy — reitrcdnt  of  trade. 

A  dentist,  practicing  in  the  village  and  town  of  L.,  sold  his  bosiaeaB,  contimel- 
log  not  to  practice  dentistrj  "  within  a  radius  of  ten  miles  of  Litchfield," 
without  any  specified  limit  of  time,  ffdd,  a  valid  contract  not  to  practice 
dentistry  within  ten  miles  of  the  center  of  the  village  of  h,,  without  regard 
to  the  purchaser's  subsequently  ceasing  business. 

APPLICATION  for  in  junction.     The  opinion  states  the  ease. 
The  injunction  was  granted  below. 

//.  B.  Graves,  in  support  of  the  motion. 

7.  B.  Andrews  (Lnd  B.  B.  Kellogg,  contra. 

riOOMis,  J.  The  questions  presented  by  the  respondent's  motion 
tor  a  new  trial  depend  on  the  validity  and  construction  of  the  fol« 
lowing  contract: 

**  Litchfield,  Connecticut,  April  24,  1874.  ** 
*'  I  this  day  sell  and  convey  to  Frank  F.  Cook  all  the  furniture 
and  fixtures  in  the  rooms  over  Dr.  Beckwith's  drug  store;  also  my 
good  will;  and  do  agree  and  bind  myself  not  to  practice  dentistry 
within  a  radius  of  ten  miles  of  said  Litchfield.  And  for  the  consid* 
emtion  above  named  have  this^ay  received  one  hundred  dollars 
from  Frank  F.  Cook's  hand. 

''KM.  Johnson." 

As  this  belongs  to  the  class  of  contracts  in  restraint  of  trade, 
three  requisites  are  essential  to  its  validity.  1st.  It  most  be  partial, 
or  restricted  in  its  operation  in  respect  either  to  time  or  place.  2d. 
It  muse  be  on  some  good  consideration.  3d.  It  must  be  reasonable, 
that  is,  it  should  afford  only  a  fair  protection  to  the  interests  of  the 
party  in  whose  favor  it  is  made,  and  must  not  be  so  large  in  its 
operation  as  to  interfere  with  the  interests  of  the  public. 

The  motion  docs  not  disclose  that  it  was  claimed  in  thecoart  be- 
low that  the  contract  was  lacking  in  any  of  these  elements,  bat 
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only  that  it  was  too  indefiuito  and  uncertain  in  its  language  to  be 
enforced.  The  respondent  admits  the  making  of  the  contract,  and 
full  performance  on  the  part  of  the  petitioner,  but  concedes  that 
he  has  paid  no  attention  to  it  whatever,  except  to  keep  the  money 
paid  under  it.  This  is  not  very  creditable,  to  say  the  least,  and  the 
excuse  given  does  not  at  all  relieve  him  in  a  moral  point  of  view. 
He  says,  in  effect,  that  inasmuch  as  he  did  not  understand,  by  the 
language  which  he  used  in  the  contract,  where  the  circle  with  its 
ten-mile  radius  would  be  drawn,  he  will  locate  within  the  town  of 
LitchBeld,  where  he  can  do  the  other  party  the  most  injury,  and 
appropriate  to  himself  the  good  will  of  the  business  he  had  sold, 
knowing  absolutely  such  conduct  to  be  contrary  even  to  his  own 
understanding  of  the  contract  Such  a  position  might  well  excuse 
a  court  of  equity  from  giving  any  construction  to  the  contract 
merely  for  his  future  guidance. 

But  he  says  that  he  stands  simply  on  his  legal  rights,  and  he 
insists  that  the  contract  by  the  rules  of  law  is  too  uncertain  and  in- 
definite, both  as  to  territory  and  time,  to  be  binding.  This  ques- 
tion is  involved  in  the  motion  for  a  new  trial,  and  calls  for  a 
decision;  and  with  a  view  to  prevent  future  litigation  between  the 
imrties,  wc  will  discuss  it  briefly. 

The  counsel  for  the  respondent  ask  in  their  brief,  "  How  can  the 
court  determine  under  this  contract  the  territory  from  which  the 
respondent  is  excluded  from  practicing  dentistry  by  the  provision 
^^  within  a  radius  often  miles  from  Litchfield?  ^^  At  what  point  is 
the  radius  to  be  taken?  From  the  center  of  the  town  of  Litchfield? 
Or  is  it  to  be  taken  from  the  extreme  boundaries  of  the  town?  ** 
The  construction  suggested  by  the  last  interrogatory  is  manifestly 
unnatural  and  unreasonable.  The  large  extent  and  irregularity  of 
the  boundary  lines  of  the  town  would  extend  the  prohibited  terri- 
tory much  further  from  the  respondent's  former  place  of  business 
at  certain  points  than  at  others,  without  any  reason  for  it  founded 
on  the  extent  of  the  good  will  of  the  business  in  reference  to  which 
it  is  to  be  presumed  the  limits  were  prescribed.  And  besides,  the 
term  '^radius,*'  which  means  "a  right  line  drawn  or  extending 
from  the  center  of  a  circle  to  its  periphery,^  is  wholly  inapplicable 
to  such  a  construction. 

But  in  making  such  a  contract  the  parties  would  naturally  take 
theur  stand  at  the  place  where  the  business  to  be  sold  had  been  car- 
ried on,  and  would  fix  the  utmost  limits  of  the  territory  at  equal 
Vol.  XXXVI— 9 
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distaiKse  from  that  point  ia  every  direction,  and  as  far  at  leatit  as 
they  supposed  the  good  will  might  attract  customers.  Now  the 
contract  is  dated  at  •*  Litchfield/'  where  the  post-office  of  that  name 
was  located,  and  the  ten  miles  are  to  be  computed  from  '^said 
Litchfield,"  referring  to  tho  place  where  it  was  dated.  It  is  also  to 
be  remarked  that  the  precise  point  in  the  village  of  Litchfield  where 
the  business  referred  to  had  been  carried  on  by  the  respondent  is 
mentioned,  namely,  *'in  the  rooms  over  Dr.  Beckwith's  drug 
store." 

Now  if  we  put  ourselves  in  the  position  of  the  parties  it  would 
seem  that  the  language  which  they  used  is  capable  of  very  easy  ani 
definite  application,  and  thus  construed  the  contract  means  ten 
miles  in  every  direction  from  the  center  of  tho  village  of  Litchfield. 

The  only  remaining  inquiry  is,  whether  anymore  definite  limita- 
tion as  to  time  is  required. 

Tho  contract  is  silent  in  respect  to  the  time  of  its  duration.  But 
there  is  a  well  settled  distinction  between  a  general  restriction  as  to 
place  and  a  general  restriction  as  to  tu)w.  The  mere  fact  that  the 
duration  of  the  restriction  as  to  time  is  indefinite  or  perpetual  will 
not  of  itself  avoid  the  contract  if  it  is  limited  as  to  place,  and  is 
reasonable  and  proper  in  all  other  respects.  HUcJtcock  v.  Coker, 
6  Ad.  &  El.  447;  Bic7i  v.  Guy,  4  East,  190;  CJiesman  v.  Nainhy,  2 
Str.  739;  s.  c,  2  Ld.  Eaym.  14oG;  Wilkt7is  v.  Uvans,  3  Y.  &  Jerv. 
318;  Mallen  v.  Mat/,  11  M.  &  W.  Go3;  Hastings  v.  WhUJey,  2 
Exch.  Gil;  Story  on  Sales  (1st  ed.)>  §  493;  P/^ce  v,  Woodward^ 
6  I*ick.  200;  Bowser  v,  Bliss,  7  Blackf.  344. 

It  is  said  that  the  petitioner  may  cease  to  practice  dentistry,  and 
that  in  such  case  tho  respondent  ought  not  to  remain  under  a  per- 
petual injunction.  The  court  in  its  discretion  might  in  the  decree 
bav^  anticipated  such  a  contingency  and  provided  for  it,  but  the 
decree  is  not  invalid  on  account  of  such  omission,  any  more  than 
the  contract  is. 

The  rule  as  to  the  contract  is,  that  if  it  is  reasonable  when  made, 
subsequent  circumstances,  sucli  as  the  fact  of  the  covenantee  ceas- 
ing business,  so  as  no  longer  to  need  the  protection,  do  not  affect 
its  operation.    Elves  v.  Crofts,  10  C.  B.  241. 

A  new  trial  is  not  advised. 


In  this  opinion  the  other  judges  oonoarred. 
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I  McMahok  V.  Smith. 

(47  C3onn.  221.) 
CkmUraet — ftalidiiy  —  campromUe  of  erinu. 

A  man  being  in  jail  on  a  charge  of  false  pretenses,  his  wife  executed  her  Dole 
and  mortgage  to  the  complainant  in  consideration  of  the  withdrawal  of  the 
pros^cutipn.    Jleld^  that  the  instruments  were  void.  (See  noie,p,  70.) 


B 


ILL  for  foreclosure.     The  opinion  states  the  case.    The  plaint* 
iff  had  judgment  below. 


J.  W.  Webster  and  J.  CyNeilj  for  plaintiff  in  error. 
Q.  Stoddard,  fdr  defendant  in  error,  i 

LooMis,  J.  This  is  a  petition  to  foreclose  a  mortgage  given  by 
Thomas  and  Eliza  Fitzsimmons  on  her  land  to  secure  a  note  for 
six  hundred  and  Bfteen  dollars  made  by  them. 

The  note  was  made  up  of  five  hundred  and  ninety  dollars,  the 
value  of  intoxicating  liquors  sold  by  the  petitioners  to  Henry  A. 
Fitzsimmons^  the  i^on  of  Thomas  and  Eljza,  to  which  was  added 
the  cost  of  certain  criminal  and  civil  proceedings  against  the  son 
and  father.  . 

On  the  12th  day  of  August,  1875,  Thomas  was  arrested  on  a 
criminal  complaint,  procured  by  the  petitioners,  charging  him  and 
his  son  Henry  A*  with  obtaining  the  liquors  in  question  by  false 
pretenses,  and  was  lodged  in  the  Bridgeport  lock-up ;  and  the 
court  finds  **  that  after  remaining  there  three  or  four  hours  said 
Thomas  and  Eliza,  his  wife,  agreed  with  the  petitioners  that  they 
would  execute  and  deliver  to  the  petitioners  their  note  for  six  hun- 
dred and  fifteen  dollars,  and  secure  the  same  by  a  mortgage  on  the 
real  estate  of  said  Eliza,  if  the  petitioners  would  procure  the  aban- 
donment of  said  criminal  proceeding  and  release  said  Thomas  from 
confinement;  and  that  thereupon,  on  said  day,  and  while  said 
Thomas  was  still  in  the  Bridgeport  lock-up,  he  and  his  wife  exe- 
cuted and  delivered  to  the  petitioners  the  note  and  mortgage  de- 
scribed in  the  petition  ;  and  that  there  was  no  other  consideration 
ibr  the  note;  and  that  immediately  after  such  execution  and 
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delivery  said  Thomas  was  released  from  arrest,  and  the  criminal 
proceedings  were  discontinued/' 

We  consider  the  case  as  stated  controlled  by  the  i^ecent  decision 
of  this  court  in  Town  of  Sharon  v.  OageVy  46  Conn.  189,  which 
was  a  petition  to  foreclose  a  mortgage  given  by  one  Julia  Gager  to 
secure  the  town  against  loss  on  account  of  the  defalcation  of  her 
nephew  while  he  was  treasurer  of  the  town.  The  mortgagor^  being 
feeble  in  body  and  excitable  in  temperament,  was  approached  by  a 
selectman,  who  informed  her  that  her  nephew  was  a  defaulter,  and 
had  exposed  himself  to  a  criminal  prosecution  punishable  in  the 
State  prison,  and  that  he  would  be  so  prosecuted  and  punished  un- 
less she  secured  the  town  immediately.  In  an  agitated  state  of 
mind  she  executed  the  mortgage  for  the  sole  purpose  of  preventing 
a  criminal  prosecution.  It  was  held  that  a  court  of  equity  would 
refuse  to  enforce  a  contract  of  suretyship  entered  into  under  such 
circumstances,  and  that  it  did  not  alter  the  case  that  the  selectman 
believed  that  the  nephew  was  liable  to  punishment  in  the  State 
prison. 

The  decision  was  based  on  the  authority  of  the  cases  of  WiUiams 
v.  Bayley,  L.  R.,  1  Eng.  &  Ir.  App.  H.  of  L.  200, and  Davies  v. 
London  &  Provincial  Marine  Itis.  Co,,  L.  R,  8  Ch.  Div.  469,  from 
which  full  citations  were  made. 

We  do  not  see  how  any  distinction  in  principle  can  be  suggested 
between  the  case  cited  and  the  one  at  bar,  unless  it  Is  said  that  in 
the  former,  by  reason  of  direct  threats  operating  on  a  sensitive 
mind,  the  circumstances  showing  duress  were  of  a  more  positive 
character.  But  this  difference  cannot  change  the  result.  There 
were  no  such  flagrant  circumstances  in  either  of  the  English  cases 
referred  to.  There  were  no  direct  threats  of  prosecution  addressed 
to  the  parties  giving  security ;  and  in  one  of  the  cases  the  friends 
of  the  criminal,  hearing  that  he  was  in  danger  of  arrest  on  a 
charge  of  retaining  funds  belonging  to  his  principal,  voluntarily 
came  and  tendered  security,  and  no  direct  promise  even  was  made 
for  the  stay  of  the  prosecution. 

In  a  case  like  the  present,  where  the  intimate  relation  of  husband 
and  wife,  or  mother  and  son,  exists  between  the  persons  accused 
and  the  surety,  and  the  husband  is  actually  under  arrest,  and  an 
express  agreement  to  stifle  a  pending  public  prosecution  is  made 
and  actually  consummated,  a  court  of  equity  is  bound  to  notice, 
not  only  the  principles  of  publio  policy  violated,  but  also  the  mani* 
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fest  inequality  of  the  parties  to  the  contract,  and  the  unfair  advan- 
tage taken  by  one  to  force  an  agreement  from  the  other,  under  the 
immense  pressure  which  the  circumstances  must  inevitably  have 
produced,  and  should  upon  every  principle  declare  that  the  person 
so  compelled  to  give  security  was  not  a  free  and  voluntary  agent, 
and  that  the  agreement  so  made  must  be  set  aside. 

But  it  is  argued  in  behalf  of  the  petitioners,  that  to  set  aside 
such  a  contract,  the  offense  to  be  compounded  must  be  a  felony  and 
not  a  mere  misdemeanor,  and  that  where  the  parties  have  a  civil 
remedy  they  may  agree  not  to  prosecute  criminally. 

It  is  quite  true  that  a  person  may  settle  any  claim  of  private 
damage  as  he  sees  fit,  only  he  may  not  compromise  a  public 
prosecution. 

But  the  right  to  stifle  a  prosecution  does  not  turn  on  the  question 
whether  the  offense  is  a  felony  or  a  misdemeanor.  All  the  authorities 
hold  that  an  agreement  to  compound  a  felony  will  not  be  enforced* 
and  that  any  security  based  upon  such  a  consideration  is  void. 
But  as  to  misdemeanors  a  distinction  has  been  made.  Some  au- 
thorities hold  that  those  misdemeanors  which  are  personal  in  their 
nature  between  the  parties,  such  as  bastardy  and  a  common  assault, 
unaccompanied  with  riot  or  intent  to  kill,  may  be  compromised. 
Maurer  v.  Mitchell,  9  W.  &  S.  69  ;  Robinson  v.  Crenshaw,  2  Stew. 
&  Porter,  276  ;  Price  v.  Summers,2  South.  578;  Holcomb  y.Siimp^ 
son,  8  Vt  141.  The  last  case  was  a  prosecution  for  bastardy,  and 
the  decision  was  placed  on  the  ground  that  it  was  a  civil  suit. 

But  where  the  offense  is  in  whole  or  in  part  of  a  public  nature, 
nearly  all  the  authorities  hold  that  no  agreement  to  stifle  a  publie 
prosecution  for  it  can  be  valid.  Fay  v.  Oatley,  6  Wis.  42 ;  Com» 
monwealth  v.  Johnson,  3  Gush.  454 ;  Hineshorough  v.  Sumner,  9  Vt 
23  ;  Bowen  v.  Buck,  28  id.  308 ;  Shaw  v.  Reed,  30  Me.  105 ;  Shaw 
V.  Spooner,  9  N.  H.  197 ;  Clark  v.  Kicker,  14  id.  44 ;  Kimbrough  v. 
Lane,  11  Bush,  556 ;  Peed  v.  McKee,  42  Iowa,  689 ;  s.  c,  20  Am. 
Kep.  631 ;  Buck  v.  First  National  Bank,  27  Mich.  293  ;  s.  c,  15 
Am.  Rep.  189  ;  Gardner  v.  Maxey,  9  B.  Monr.  90 ;  Kier  v.  Lehman, 
6  Ck)m.  B.  308. 

In  the  last  case  cited,  which  went  on  error  from  the  Queen*a 
Bench  to  the  Exchequer  Chamber,  Chief  Justice  TnsDAL^  in  deliver- 
ing the  opinion  of  the  latter  tribunal,  said  :  ''  If  the  matter  were 
res  Integra  we  should  have  no  doubt  in  holding  that  any  comprom* 
tse  01  any    misdemeanor  or  any   public  offense  was  an  illegal 
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consideration  to.  support  a  promise,  and  it  is  remarkable  w^iatirery 
little  authority,  consisting  rather  of  dicta  than  decision,  there  is  to 
support  such  considerations" 

The  offense  compromised  in  the  case  at  bar  was  clearly  of  a 
public  nature,  involving  moral  turpitude  arid  affecting  the  public 
morals.  We  therefore  hold  that  the  mortgage  security  taken  by 
the  petitioners  cannot  be  enforced. 

There  wjis  error  in  the  decree  complained  of  and  it  is  reversed. 

Judgment  reversed. 

In  this  opinion  the  other  judges  concurred. 

Note  BY  THE  Reporter.— See  Wright  t.  Remington^  18  Vroom,  48;  s:  c.,88  Am.  Bep. 
180;  note,  185. 

In  Lcfcbvrc  v.  Dutruil,  Wisconsin  Supreme  Court,  February,  1881,  the  husband  being  a 
defaulter  and  liable  to  criminal  prosecution,  the  wife  mortgaged  her  homestead  to  secure 
the  creditor,  worth  $2,000.  The  wife  was  neluctant  to  mortgage  the  homestead,  though 
willing  to  mortgage  the  other  property;  but  after  the  husband  had  continued  his  impor- 
tunities through  a  period  of  several  days,  she  signed  a  mortgage  of  ^the  whole.  The  hus» 
band  gtated  correctly  to  her  his  situation,  including  his  liability  to  a  criminal  proeecutlon, 
and  also  stated  that  **  before  he  would  go  to  jail  he  would  shoot  himself  through  the  brains;*' 
and  urged  that  there  w^as  no  way  by  which  he  could  be  relieved  from  his  difficulties  except 
by  her  executing  the  instrument.  Afterwarda  justice  of  the  peace  went  to  her  bouse, 
with  an  attesting  witness,  and  presented  the  mortgage  to  her ;  and  she  took  and  examined 
it,  admitted  her  signature  thereto,  and  said  that  she  knew  all  about  the  mortgage,  and  it 
was  all  right;  and  the  justice  thereupon  took  it  and  retired  with  the  attesting  witness,  and 
ho  after^-ard  delivered  the  instrument  duly  attested  and  with  the  usual  certificate  of  ac- 
knowledgment written  thereon  to  D.,  who  delivered  it  to  the  mortgagees.  Soon  after  the 
justice  and  witness  left  the  presence  of  Mrs.  D.,  they  were  induced  by  other  persons  to  re- 
turn to  the  house,  and  she  then,  in  their  presence,  again  acknowledged  her  signature,  but 
said  that  she  was  '*  fort^ed  to  sign ;  "  but  it  did  not  appear  that  the  mortgage  was  then  pro- 
duced, or  that  Mrs.  D.  recalled  any  previous  statement  made  by  her  to  the  justice. 
Neither  of  the  mortgagees  knew,  until  the  action  to  foreclose  was  commenced,  nearly  two 
years  later,  that  Mrs.  D.  bad  hesitated  about  executing  it.  It  did  not  appear  that  either 
of  them  ever  threatened  D.  with  a  criminal  prosecution,  or  that  D.  represented  to  his  wife 
that  such  a  prosecution  was  threatened  by  any  person.  Hrldy  that  the  mortgage  was  valid. 
Cases  referred  to  and  distinguished,  Ecuiic  v.  SUmmoji,  26  N.  Y.  9 ;  Watkim  v.  Brant,  41 
Wis.  419;  Bogie  ▼.  Bogie,  37  id.  87a 


Seeley  V,  Town  op  Westport. 

(47  Conn.  294.) 

Taxation  —  injunction  to  restrain  collection  of  ia», 

u  Injunction  will  issue  to  restrain  the  collection  of  a  real  tax,  when  the  pro|^ 
erty  proceeded  against  is  not  that  on  which  the  tax  is  laid,  and  the  party 
whose  property  is  proceeded  against  is  not  the  one  who  owes  the  tax. 


Digitized  by 


Google 


OCTOBER  TERM,  1879.  71 

Seelej  v.  Town  of  Westport. 

APPUCATION  to  enjoin  collection  of  a  tax.    The  opinion  states 
the  case.    The  injunction  was  granted  below. 

R.  E.  DeForesty  for  plainti£Es  in  error. 

W.  K.  Seeley,  and  B.  W.  JSeymour,  for  defendants  in  error. 

Carpenter,  J.  This  is  a  petition  to  restrain  the  town  of  West- 
port,  its  officers  and  agents,  from  collecting  certain  taxes  by  a  levy 
fnd  sale  of  certain  real  estate,  called  Compo  Place,  now  belonging 
to  the  petitioners.  During  the  years  1874-5-6  the  real  estate  was 
in  the  possession  of  one  Mrs.  Alden,  who  claimed  title  to  it  and  put 
!t  m  her  list  of  taxable  property  for  those  years.  The  taxes  now 
claimed  were  assessed  upon  this  and  other  real  estate  owned  by  Mrs. 
Alden  m  such  a  manner  that  the  amount  assessed  upon  Compo 
Place  cannot  now  be  ascertained.  It  was  subsequently  judicially 
determined  that  the  title  to  Compo  Place  was  not  in  Mrs.  Alden 
but  in  Mrs.  Trubee,  from  whom  the  petitioners  derivea  t^eir  title. 
During  the  years  mentioned,  and  during  the  time  lor  the  collection 
of  the  taxes  levied  in  those  years,  Mrs.  Alden  was  2)ossessed  of  suf- 
ficient other  property  in  the  town  from  which  the  taxes  might  have 
been  collected.  The  collectors  failed  to  collect  them,  and  now  the 
town  insists  upon  its  right  to  collect  all  the  taxes,  including  those 
assessed  on  other  property,  from  Compo  Place,  and  the  collector  has 
levied  his  tax  warrants  thereon  for  that  purpose.  These  taxes  were 
assessed  against  Mrs.  Alden  and  no  taxes  for  those  years  were  as- 
i?essed  against  Mrs.  Trubee.  This  is  the  substance  of  the  petition, 
at  least  sufficient  perhaps  for  a  fair  understanding  of  the  questions 
involved.  The  respondents  demurred.  The  Superior  Court  over- 
ruled the  demurrer  and  granted  the  prayer  of  the  petition.  The 
case  comes  before  this  court  on  a  motion  in  error. 

The  question  is,  whether  under  the  circumstances  a  court  of 
equity  will  interfere  to  restrain  the  collection  of  tlie  taxes  of  the 
petitioners. 

On  three  occasions  within  the  last  few  years  this  court  has  re- 
fused an  injunction  to  restrain  the  collection  of  taxes.  Arnold  v. 
Middletown,  39  Conn.  401 ;  Rowland  v.  First  School  District 
of  Weston,  42  id.  30 ;  Waterbicry  Savings  Bank  v.  Lawler,  46  id.  243. 

The  last  named  case  goes  further  and  is  perhaps  stronger  against 
the  petitioners  than  either  of  the  other  two.  Prom  it  the  respond- 
ents Tirtoally  claim  that  a  court  of  chancery  will  in  no  case  inter- 
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fere  to  restrain  the  collection  of  an  illegal  tax  or  the  improper  col- 
lection  of  a  legal  tax.  The  language  of  the  opinion  if  divorced 
from  the  facts  of  the  case  may  give  some  countenance  to  this  claim. 
If  however  the  facts  are  kept  in  view,  and  the  opinion  is  regarded 
as  disposing  of  that  case  simply,  without  intending  to  go  beyond 
that  and  lay  down  a  rule  binding  in  other  and  different  cases,  it 
cannot  justify  the  claim  made.  If  otherwise,  and  the  doctrine  is 
rcaliy  established  as  broadly  as  contended,  it  is  high  time  that  we 
come  to  a  pause  and  consider  whether  we  have  not  gone  too  far  — 
whether  we  have  not  in  fact  imperiled  the  rights  of  the  citizen  by 
placing  them  at  the  mercy  of  those  who  are  in  authority.  We 
understand  the  authorities  to  hold  that  the  tax  collector  will  not 
ordinarily  be  interfered  with  by  an  injunction  so  long  as  he  is  at- 
tempting to  collect  taxes  of  the  person  against  whom,  or  the  prop- 
erty on  which,  they  were  assessed  ;  in  other  words,  so  long  as  he  is 
acting  within  the  apparent  scope  of  his  authority.  But  this  immu- 
nity has^not  been  and  may  not  be  extended  to  a  collector  who  is 
acting  outside  the  limits  of  his  authority.  We  cannot  therefore 
consent  to  cast  off  all  restrictions  and  limitations  and  say  that  a  tax 
collector  will  not  bo  restrained  from  collecting  any  tax  of  any  per- 
son or  from  any  property  he  pleases,  and  that  the  party  aggrieved 
will  be  remitted  to  his  remedy  at  law;  and  that  too  notwithstanding 
any  laches  of  the  authorities  in  omitting  to  collect  at  the  proper 
time  and  of  the  proper  person.  That  this  is  not  too  broad  a  state- 
ment  of  the  claim  is  apparent  from  the  facts  of  the  case. 

A  portion  of  these  taxes  were  assessed  on  other  property  of  Mi*s. 
Alden's.  All  were  long  since  overdue,  and  it  is  now  at  least  doubt* 
f  ul  whether  any  part  of  them  is  in  any  sense  a  lien  on  the  petition- 
ers' property.  The  authorities  have  had  a  reasonable  and  ample 
opportunity  to  collect  the  whole  of  Mrs.  Alden.  They  omitted  to 
do  so,  and  now  attempt  to  compel  the  petitioners,  atter  strangers 
to  a  portion  of  the  taxes  at  least,  to  pay  the  whole  or  submit  to  a 
sale  of  their  lands. 

That  this  court  did  not  intend  to  deprive  the  Superior  Court  of 
the  power  to  grant  injunctions  in  extreme  cases  —  and  we  regard 
this  as  an  extreme  case  —  we  think  is  apparent  from  the  language 
used  in  the  cases  referred  to.  In  Arnold  v.  Mxddletown  the  lan- 
guage is,  "  Such  an  interference  "  (an  interference  by  an  injunction) 
'^  might  at  times  be  dangerous  to  the  safety  of  the  State,  and  is 
not  to  be  resorted  to  except  for  the  most  imperative  reasons.'*    in 
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Rowland  v.  First  School  District  of  Weston,  the  marginal  note  is, 
*'  A  conrt  of  equity  will  not,  except  in  an  extreme  case,  interfere  by 
injunction  with  proceedings  for  the  collection  of  taxes."  In  the 
case  of  Waterbury  Savings  Bank  v.  Lawler,  the  tax  was  assessed  on 
pi-operty  mortgaged,  against  the  mortgagor.  The  mortgage  had 
l>een  foreclosed  and  the  tax-warrant  was  levied  on  the  property  after 
the  title  had  become  absolute  in  the  mortgagee.  The  court,  in  re- 
ply to  the  suggestion  that  it  was  a  third  party  applying  for  an 
injunction,  whose  property  was  to  be  taken  for  the  taxes  of  another, 
said  with  emphasis  that  the  proceedings  were  against  the  "identical 
property  on  which  the  taxes  were  assessed,^'  and  thereby  distin- 
guished it  from  the  *' flagrant  case  suggested,"  of  attempting  to 
collect  one  person's  tax  out  of  another  or  out  of  property  which  had 
BO  legal  connection  with  the  taxes  in  question.  We  now  have  that 
identical  "flagrant  case,"  and  it  seems  to  be  carefully  excluded 
from  the  scope  of  that  decision  by  the  concluding  sentence  of  the 
opinion,  which  is  as  follows:  "  When  therefore  the  tax  collector, 
Hs  in  this  case,  proceeds  against  either  the  proper  person  or  the 
proper  estate  to  obtain  the  taxes,  and  adopts  the  usual  and  regular 
methods  oi  procedure,  we  see  no  good  reason  why  it  does  not  con- 
travene the  rule  of  public  policy  to  interfere  with  the  proceedings 
by  injunction,  as  much  in  one  case  as  in  the  other." 

In  the  case  before  us,  the  proceedings  being  neither  against  the 
proper  person  nor  the  proper  estate  in  any  just  sense,  we  must  re- 
gard them  as  not  within  the  scope  of  the  collector's  powers. 

We  conclude  therefore  that  neither  considerations  of  expediency 
nor  reasons  of  public  policy  required  the  court  to  refuse  the  injunc- 
tion, while  the  manifest  injustice  of  requiring  one  man  to  pay  the 
taxes  of  another,  when  neither  he  nor  his  estate  bears  any  legal  re- 
lation to  the  taxes  assessed,  imperatively  demands  this  specific 
remedy,  unless  there  is  adequate  remedy  at  law.  This  brings  us  to 
a  consideration  of  that  question. 

The  legal  remedy,  if  one  exists,  is  found  in  one  of  two  forms,  or 
possibly  in  both;  by  paying  the  tax  to  prevent  a  sale  of  the  land 
and  bringing  a  suit  to  recover  it  back,  or  by  allowing  the  sale  to  be 
consummated  and  then  resisting  the  title  of  the  purchaser.  The 
first  is  the  ordinary  mode  of  proceeding  when  a  levy  is  made  on 
personal  property.  It  has  been  supposed  that  that  remedy  was  not 
open  to  a  party  when  a  tax-warrant  is  levied  upon  real  estate,  under 
the  authority  of  Sheldon  v.  South  School  District  in  the  West 
Vol.  XXXVI--10 
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Society  of  Sujffield,  24  Conn.  88.  It  may  be  doubted  whether  that 
decision  was  intended  to  go  so  far  as  that.  However  that  may  be, 
80  far-  as  our  preseut  purpose  is  concerned  it  may  well  stand  as  a 
correct  disposition  of  the  matter  then  before  tlie  court.  In  that 
case  the  money  was  paid,  not  to  avoid  imprisonment  or  the  sale  of 
goods,  nor  even  to  prevent  the  sale  of  landi?.  The  plaintiff  rath(k~ 
became  a  party  to  the  sale  by  becoming  a  purchaser  and  accepting 
a  deed.  The  court  say,  "  the  money  was  paid  rather  to  perfect  the 
sale  than  to  prevent  it"  Under  *the  circumstances  the  court  held 
that  it  was  voluntary  payment  and  not  a  payment  by  duress.  But 
that  is  hardly  an  authority  for  the  position  that  a  payment  of 
money  to  prevent  the  sale  of  lands  to  enforce  an  unjust  and  iHegal 
demand  is  a  voluntary  payment.  There  would  seem  to  be  quite  as 
much  reason  for  a  man  to  protect  his  land  in  that  way  as  personal 
property. 

But  if  this  distinction  is  untenable,  and  that  case  is  to  be  re- 
garded as  an  authority  for  the  doctrine  that  any  payment  of  money 
to  prevent  the  sale  of  one's  real  estate  is  necessarily  a  voluntary 
payment,  it  is  worthy  of  serious  consideration  whether  that  ciiso, 
m  view  of  our  recent  decisions,  to  that  extent  ought  not  to  be  over- 
ruled. Since  that  decision  was  promulgated  we  have  held,  in  the 
decisions  already  referred  to,  that  ordinarily  a  court  of  chancery 
will  not  interfere  to  restrain  the  collection  of  a  tax.  If  now,  being 
deprived  of  that  remedy,  the  law  is  so  that  he  may  not  pay  the  de- 
mand to  prevent  the  sale  of  his  real  estate  and  contest  the  legality 
of  the  tax  in  a  suit  to  recover  it  back,  there  remains  but  one  course 
open  to  him,  and  that  is  to  submit  to  the  sale  and  resist  the  title 
of  the  purchaser  as  best  he  may.  What  consequences  follow? 
The  litigation  in  all  such  cases  is  transferred  from  the  town  or 
other  corporation,  where  it  properly  belongs,  to  the  purchaser.  He, 
knowing  that  he  is  buying  a  iawsuit,  offers  only  a  nominal  price 
for  the  land,  and  it  must  be  sold  at  a  ruinous  sacrifice.  If  the  tax 
debtor  succeeds  in  defeating  the  title,  the  town  collects  the  tax  of 
the  purchaser,  and  he  has  in  addition  to  that  the  burden  of  paying 
for  unsuccessful  litigation.  If  the  purchaser  sustains  his  title,  the 
tax  debtor  loses  his  land  at  a  mere  nominal  price.  It  is  neither  wise 
nor  just  to  shut  up  a  party  to  a  remedy  productive  of  such 
consequences. 

We  think  therefore  that  the  law  is  so  that  a  man  may  protect  hia 
land  from  a  sale,  or  prevent  a  cloud  upon  his  title,  by  paying  the 
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^xand  have  bis  remedy  to  recover  it  back  if  the  tax  was  illegal 
aod  unjust  But  conceding  tbat  a  party  bas  that  remedy,  it  by  no 
^eans  defeats  tbe  present  action. 

Wc  doubt  the  justice  or  propriety  of  turning  a  party  around  as 

^'o  his  remedy,  in  the  face  of  the  decision  in  Sheldon  v.  South  School 

^Irici,     In  view  of  that  case  the  remedy  at  law  was  not  entirely 

^/ear,  and  in  that  sense  at  least  was  not  adequate  and  complete.  If 

tterefore  there  was  nothing  else  in  the  case  we  might  hesitate  to 

Asmiss  the  bill  on  that  ground. 

But  there  is  another  consideration  which  seems  to  us  conclusive 

upon    that  point.     Thus  far  we  have  treated  this  question  as  though 

these   petitioners  were  the  tax  debtors,  either  as  being  the  persons 

agai  vk&i  whom  the  taxes  were  assessed,  or  as  owning  tlie  land  now 

Hable  for  them.     Whereas  the  fact  is,  that  in  respect  to  a  portion 

of    the  taxes  now  demanded,  if  not  the  whole,  they  are  in  no  sense 

lia'ble.    The  attempt  therefore  to  collect  that  portion  of  the  taxes 

0^     ttie  petitioners  is  an  unmitigated  wrong,  and  the  principles 

^^ich  apply  to  an  ordinary  party  who  prima  facie  owes  the  tax, 

has  no  application  to  these  petitioners.     The  rate-bill  and  tax-war- 

r^^t  are  no  excuse  for,  much  less  a  justification  of,  an  attempt  to 

deprive  these  petitioners  of  their  property  or  becloud  their  title. 

>^  oannot  be  tolerated  that  a  mere  wrong-doer  without  justification 

^^  Excuse,  contemplating  an  injury  of  this  description,  may  say  to 

^icve  party,  "You  have  no  preventive  remedy;  you  must  either  pay 

the  money  demanded,  or  submit  to  the  wrong  and  seek  such  redresa 

as  may  be  left  to  you  afterward." 

There  is  no  error  in  the  judgment  of  the  court  below. 

Judgment  accordingly. 


Ward  v.  Dick. 

(47  Conn.  800.) 
Slander — evidenee  of  repetitions-^JueiyieaUeii. 

^^  action  of  slander,  evidence  of  repetitions  after  salt  is  admissible  to  show 
'  '^ice,  bat  not  as  an  independent  ground  of  damage.*    The  same  is  tme  ol 
**^  ^proven  justification. 

•COntro,  FYazier  ▼.  MeCloOsew  (jBO  N.  Y.  837),  19  Am.  Rep.  19B. 
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ACTION  of  slander.    The  opinion  states  the  point.    The  plaint* 
iflP  had  judgment  below. 

A.  S.  Trmt  and  W.  F.  Tat/lor,  for  defendant 

S.  Fessenden  and  G,  Stoddard^  contra. 

Granger,  J.  The  only  question  in  this  case,  which  we  think  it 
important  to  consider,  is  with  regard  to  a  misdirection  in  the  charge 
of  the  judge.  The  action  is  an  action  of  slander,  and  the  slanderous 
words  alleged  are  that  the  defendant,  on  the  20th  day  of  Noyem- 
ber,  1875,  said  that  the  plaintiff  was  '*  a  forger  and  had  forged  the 
defendant's  name,  and  that  he  could  and  would  send  the  plaintiff 
to  the  State  prison  for  having  committed  the  crime  of  forgery." 
The  declaration  contains  three  counts,  each  stating  the  same  slan* 
derous  w^ords  in  substance,  and  all  on  the  same  day.  The  cause  was 
tried  to  the  jury  on  the  general  issue,  with  notice  that  the  defend- 
ant would  prove  that  on  the  23d  day  of  July,  1875,  the  plaintiff, 
having  in  his  hands  a  clieck  made  on  the  14th  of  that  month  by 
James  W.  Tappan  for  $57.95,  in  favor  of  the  defendant,  upon  the 
Second  National  Bank  of  New  York,  and  payable  to  the  defendant's 
order  and  then  his  property,  without  authority  and  with  intent  to 
defraud  the  defendant,  falsely  indorsed  the  check  with  the  defend- 
ant's name  and  in  imitation  of  his  signature,  and  presented  the 
check  so  indorsed  to  the  cashier  of  the  Connecticut  National  Bank 
of  Bridgeport  for  payment,  and  then  falsely  represented  to  the 
cashier  that  the  name  indorsed  was  the  genuine  signature  and  in 
the  handwriting  of  the  defendant,  with  intent  to  defraud  said  bank 
and  the  defendant;  that  the  cashier  then  relying  upon  the  apparent 
genuineness  of  the  indorsement,  and  upon  the  representations  of 
tho  plaintiff,  paid  to  him  the  sum  of  $57.95;  that  the  plaintiff  about 
said  23d  day  of  July,  in  like  manner  and  with  like  intent  indorsed 
other  checks  of  the  defendant  payable  to  his  order,  the  amount  and 
particulars  of  which  are  known  to  the  plaintiff,  but  are  unknown 
to  the  defendant;  and  that  if  any  of  the  words  set  forth  in  the 
plaintiff's  declaration  were  spoken  by  the  defendant  concerning  the 
plaintiff,  the  same  were  spoken  concerning  the  checks  aforesaid, 
and  the  indorsement  thereof  by  the  plaintiff. 

Upon  the  trial  the  plaintiff  having  introduced  evidence  of  the 
speaking  by  the  defendant  of  the  slanderous  words  charged  in  the 
declaration,  introduced  evidence  without  objection  of  the  repetition 
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of  the  same  after  the  bringing  of  the  suit,  for  the  purpose  of  show- 
ing the  motive  which  induced  the  original  defamation . 

It  was  admitted  by  the  plaintiff,  and  appeared  in  evidence,  that 
on  the  29th  or  30th  of  July,  1875,  while  the  plaintiff  was  in  the 
chai'ge  and  management  of  a  hotel  at  Black  Rock  in  the  town  of 
Bridgeport,  called  the  Short  Branch  Hotel,  under  an  arrangement 
with  the  defendant,  he  indorsed  the  name  of  the  defendant  on  the 
check  of  one  Tappan,  for  the  sum  of  157.95,  payable  to  the  order 
of  the  defendant,  in  whose  name  the  business  of  the  hotel  was  con- 
ducted, the  same  having  been  received  by  the  plaintiff,  who  claimed 
to  be  a  partner  with  the  defendant  in  the  business,  in  payment  of 
a  bill  due  from  one  of  the  guests  of  the  hotel,  and  that  the  plaint- 
iff presented  the  check  so  indorsed  to  a  bank  in  Bridgeport,  and 
received  the  money  due  thereon,  and  duly  entered  the  same  on  the 
books  of  the  hotel. 

The  court  charged  the  jury  that  "  when  a  party  utters  slanderous 
words,  in  the  belief  at  the  time  that  they  are  true,  and  repeats  them 
afterward  when  he  has  ascertained  and  knows  them  to  be  false, 
evidence  of  such  repetition  is  admissible  to  aggravate  or  increase 
the  damages." 

We  think  this  charge  was  calculated  to  mislead  the  jury,  and 
may  have  led  them  to  suppose  that  it  was  their  duty  to  give  dam- 
ages not  only  for  speaking  the  words  originally,  but  also  for  such 
repetition. 

The  true  rule  in  relation  to  after-spoken  words  is  correctly  laid 
down  in  the  case  of  Williams  v.  Miner,  18  Conn.  472,  by  Chief 
Justice  Church,  by  whom  the  able  opinion  in  that  case  was  given, 
and  in  which  all  the  other  judges  concurred.  The  language  of  the 
chief  justice  is  as  follows:  "As  additional  grounds  of  recovery 
these  after-spoken  slanderous  words  were  not  provable,  and  so  the 
judge  at  the  Circuit  ruled,  but  he  properly  admitted  them  to  show 
the  spirit  of  the  defendant  in  speaking  the  words  already  proved, 
that  it  was  malicious  and  vindictive.  Where  the  subsequent  words 
impute  the  same  crime,  or  may  be  fairly  considered  as  equivalent 
to  a  renewal  or  repetition  of  the  same  defamatory  charge  as  those 
already  proved,  they  may  be  admitted  as  legitimate  evidence  of  the 
original  malice  of  the  speaker,  but  not  as  separate  grounds  of  action 
where  there  is  no  additional  count  to  embrace  them."  In  the  case 
of  Swift  V.  Dicherman,  31  Conn.  289,  this  principle  is  fully  recog- 
nised and  approved,  and  Judge  Sanford  says  in  the  opinion  in  that 
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case,  speaking  of  the  evidence  offered  of  words  spoken  after  those 
alleged  in  the  declaration:  **  This  evidence  was  used  only  for  the 
purpose  of  showing  the  defendant's  malice  at  the  time  he  spoke 
the  words  declared  on.  It  was  admissible  for  no  other  purpose. 
Tlie  jury  undoubtedly  were,  as  they  always  are,  instructed  that  no 
damage  should  be  given  for  any  defamatory  utterances  except  that 
declared  on  in  the  case  on  trial"  This  is  a  safe  and  wholesome  rule, 
and  quite  as  rigid  as  it  ought  to  be.  We  think  the  rule  laid  down 
by  the  judge  at  the  Circuit  goes  beyond  this,  and  that  it  gives  greater 
force  to  the  after-spoken  words  than  is  warranted  by  law.  No  cau- 
tion was  given  the  jury  in  relation  to  the  assessment  of  damages  for 
the  after-spoken  words,  the  real  object  and  purpose  for  which  they 
were  offered  and  the  true  ground  of  their  admissibility  seems  to 
have  been  lost  sight  of,  and  the  jury  were  told  that  such  repetition 
was  admissible,  not  as  evidence  of  malice  in  the  original  speaking 
of  the  words,  or  as  showing  the  motive  which  induced  the  original 
defamation,  but  to  aggravate  and  increase  the  damages.  It  might 
bo  quite  difficult  for  the  jury  to  discrinjinate  between  actually 
estimating  damages  for  each  subsequent  repetition  of  the  words,  and 
aggravating  or  increasing  the  damages  consequent  upon  the  original 
utterance.  They  were  told  that  they  might  increase  the  damages 
in  consequence  of  the  repetition  of  the  words,  and  they  of  course 
may  have  understood  from  this  that  they  could  add  such  sum  to  the 
damages  for  each  repetition  as  they  thought  right,  and  so  in  effect 
give  actual  damage  for  words  not  declared  on. 

The  charge  of  the  court  in  relation  to  the  effect  of  the  notice 
and  the  failure  to  prove  the  truth  of  the  words  spoken  as  bearing 
upon  question  of  damages  may  possibly  have  misled  the  jury  and 
induced  them  to  give  substantial  damages  directly  for  that  cause. 
The  jury  were  told  that  ''when  the  defendant  pleads  and  offers 
evidence,  tending,  but  failing  to  prove  the  slanderous  words  he  has 
spoken,  it  ought  not,  if  it  is  done  in  good  faith,  and  not  with  the 
purpose  of  spreading  and  perpetuating  the  slander,  to  aggravate 
the  damages.  But  if  it  is  not  done  in  good  faith,  or  if  it  was 
done  with  the  purpose  of  spreading  and  perpetuating  the  slander, 
it  is  for  the  jury  to  say  whether  it  ought  not  to  aggravate  the 
damages." 

The  first  part  of  the  above  quotation  is  unexceptionable*  The 
latter  part  is  objectionable  upon  the  same  principle  and  foi  ibe 
same  reason  as  the  portion  of  the  charge  already  considered. 
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We  are  aware  of  no  pnuciple  upon  which  damages  can  be  directi/ 
assessecl  to  the  plaintiff  on  account  of  the  allegations  in  the  defend- 
ant's \y\esi  and  a  failure  to  prove  them.    We  suppose  that  the  plaintiff 
must  i-ecovor  damages,  if  at  all,  upon  the  strength  and  sufficiency 
of  the  allegations  in  the  declaration.     If  they  fjiil  him,  the  plea 
and  the  failure  to  prove  it  can  render  him  no  aid.     The  true  rule 
sciiins  to  be  this,   if  the  defendant  maliciously,  and  for  the   pur- 
pose of  spreading  and  perpetuating  the  slander,  pleads  the  truth  of 
the  words  ia  justification  and  fails  to  prove  it,  it  may  be  regarded 
as  evidence  proving  or  tending  to  prove  malice  in  speaking  the 
words  originally  ;  and  may  tend  indirectly  to  increase  the  damages 
for  speaking  the  slanderous  words  charged  in  the  declaration  by 
showing  the  degree  of  malice  in  speaking  them.    It  is  a  cJrcum- 
8tance  to  be  considered  in  estimating  damages  for  the  cause  of  ac- 
tion   alleged  in  the  declaration  and  proved,  but  is  not  of  itself  a 
oaase  for  which  damages  may  be  directly  assessed  in  that  suit, 

A  new  trial  is  advised. 

In  this  opinion  the  other  judges  concurred. 


BUBEITT  V.   BbLFT. 

(47  Ooan.  83S.) 

Judgment  '^^  former  —  bar  — pari  of  entire  demand, 

^««gment  In  an  action  for  nse  and  occupation  of  land  for  one  month's  pent, 
'Bcovered  pending  a  former  action  in  another  coart,  for  nse  and  occnpation, 
l^der  the  same  lease,  for  several  previous  month's  rent.  Is  a  bar  to  that  ac 
^"^0,  the  rent  being  all  due  when  the  former  action  was  brought.* 

ACTION  for   use   and   occupation  of  real  estate.    The  opinio^ 
states  the  case.  The  plaintiff  had  judgment  below. 

*^-  ^.  Webster  and  J.  ffNeill,  for  plaintiff  in  error. 

•  ^-  Cokf  for  defendant  in  error. 
^^oitis,  J.  Under  a  parol  lease  for  a  term  of  years*  the  defend* 

^^•%iiie  effect,  Roeenmudkr  t.  Lampey  (80 111.212),  31  Am.  Rep.  74,  and  note  75 
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ant,  from  the  Ist  of  October,  1875,  till  the  let  of  November,  1877, 
occapied  certain  real  estate  belonging  to  the  plaintiff  for  an  agreed 
rent  of  thirty-seven  dollars  and  fifty  cents  per  month,  payable 
monthly  in  advance.  The  rent  was  not  paid  according  to  agreement, 
and  on  the  3l8t  of  October,  1877,  there  was  dne  the  plaintiff  the 
sum  of  1173.63,  and  on  that  day  the  present  snit  was  commenced, 
returnable  to  the  city  court  of  the  city  of  Waterbury  holden  on  the 
first  Monday  of  December,  1877,  for  the  purpose  of  recovering  the 
rent  due  prior  to  the  Ist  of  October,  1877.  On  the  Ist  day  of 
November,  1877,  the  plaintiff  commenced  another  suit,  returnable 
before  a  justice  of  the  peace  on  the  10th  day  of  November,  1877,  to 
recover  for  the  rent  due  for  the  month  of  October,  1877.  Both  ac- 
tions were  general  assumpsit  for  use  and  occupation  only,  and  all 
the  rfent  was  due  when  the  first  suit  was  brought.  The  justice  suit 
was  first  tried,  in  which  the  plaiutiff  filed  his  bill  of  particulars  for 
"  one  month's  rent  from  October  1st,  1877,  to  November  let,  1877, 
$37.50,"  and  recovered  judgment  for  the  amount  claimed,  with 
costs,  which  was  paid  aud  satisfied  by  the  defendant  after  execution 
was  issued. 

In  the  present  action  the  plaintiff  filed  his  bill  of  particulars 
**  for  twenty-four  months'  rent  up  to  October  1st,  1877,  at  $37.50 
per  month,"  giving  credit  for  the  amount  received,  and  showing  a 
balance  of  $136.13. 

The  defendant  pleaded  the  general  issue,  with  notice  that  the 
recovery  and  satisfaction  of  the  judgment  before  the  justice  upon 
a  part  of  the  same  cause  of  action  would  be  claimed  as  a  bar  to  this 
action. 

The  City  Court  decided  that  it  was  no  bar,  and  the  ruling  was 
sustained  by  the  Superior  Court  The  question  comes  before  this 
court  for  review  on  the  defendant's  motion  in  error. 

The  legal  proposition  that  a  judgment  for  a  part  of  one  entire 
demand  is  a  conclusive  bar  to  any  other  suit  for  another  part  of 
the  same  demand  is  everywhere  inflexibly  maintained. 

There  are  some  cases  of  great  hardship  where  this  court  has  ap- 
plied the  principle,  showing  how  firmly  it  has  been  adhered  to.  In 
Town  of  Marlborough  v.  Stsson,  31  Conn.  332,  the  defendants  had 
removed  a  pauper  from  the  town  of  East  Haddam  to  the  plaiutiff 
town,  and  left  him  there,  for  the  purpose  of  throwing  the  burden 
on  the  plaintiff.  The  pauper  had  no  settlement  in  this  State  and 
the  plaintiff  had  to  assume  the  expense  of  his  support,  and  after- 
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luurd  brought  a  suit  for  damages  and  expenses  up  to  the  time  of 
trial  and  recovered  judgment  The  plaintiff  then  requested  the 
defendants  to  remove  the  pauper,  which  they  refused  to  do,  and 
Marlborough  afterward  brought  another  suit  to  recover  for  the  ex- 
penses incurred  since  the  former  judgment  It  was  held  that  the 
former  recovery,  though  an  inadequate  one,  was  a  bar  to  the  action. 

In  Finney  v.  Barnes,  17  Conn.  420,  a  suit  had  been  brought  in 
the  name  of  the  judge  of  probate  against  an  executor  after  his  re- 
moval from  office,  on  his  probate  bond,  for  neglect  to  pay  over  to 
his  successor  money  in  his  hands  belonging  to  the  estate,  and  judg- 
ment was  recovered  for  a  certain  sum.  On  a  scire  facias  afterWard 
brought  on  tho  judgment  it  appeared  that  the  testator  had  given  by 
his  will  certain  legacies  payable  when  the  legatees  should  arrive  at 
the  age  of  eighteen  years.  At  the  time  of  the  former  judgment 
they  had  not  arrived  at  that  age,  but  the  defendant  had  in  his 
hands  money  belonging  to  the  estate  derived  from  the  sale  of  lands 
sufficient  to  pay  these  legacies,  but  on  the  trial  of  the  first  suit  no 
claim  was  made  or  evidence  offered  relative  to  these  legacies,  as 
they  were  not  then  due  and  the  action  had  been  instituted  and  was 
prosecuted  solely  for  the  benefit  of  those  entitled  to  the  residuum. 

It  was  held  by  a  majority  of  the  court  that  the  former  judgment 
was  an  absolute  bar.  Williams,  C.  J.,  in  his  dissenting  opinion, 
did  not  attack  the  principle  referred  to,  but  thought  the  court 
onght  to  lift  the  veil  that  concealed  the  real  parties,  and  that  the 
claims  of  these  minor  legatees  ought  to  be  considered  as  a  distinct 
cause  of  action. 

From  the  numerous  cases  that  support  the  principle  contended 
for  we  cite  the  following :  Lane  v.  Cooky  3  Day,  255 ;  Bunnel  v. 
Pinio,2  Conn.  431;  Avery  v.  Fitch,  4  id.  362 ;  Simes  v.  Zane, 
24  Penn.  St  242 ;  Logan  v.  Caffrey,  30  id.  196 ;  Reformed  Dutch 
Church  of  Westfield  y.  Brown,  54  Barb.  191 ;  Hopf  v.  Myers,  42 
id.  270;  Secary.  Sturgis,  16  N.  Y.  548;  Goggins  v.  BulwinJcle,  1 
R  D.  Smith,  434;  Bendemagle  v.  Cocks,  19  Wend.  207;  Guernsey 
V.  Carver,  8  id.  492  ;  Stevens  v.  Lockwood,  13  id.  644 ;  Colvin  v.  Cor- 
win,  15  id.  657  ;  Warren  v.  Comings,  6  Cush.  103;  Staples  v.  Good- 
rich, 21  Barb.  317 ;  Willard  v.  Sperry,  16  Johns.  121 ;  Marble  v. 
Keyes,  9  Gray,  221;  GibbsY.  Cruikshanks,  L.  R,  8  0.  P.  454; 
Lord  Bagot  v.  Williams,  3  B.  &  C.  235.  While  there  is  no  conflict 
of  authorities  relative  to  the  proposition  as  stated,  there  is  some 
disagreement  in  the  cases  in  applying  the  principle,  owing  to  the 
Vol.  XXXVI— U 
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diflicalty  of  discriminating  between  demands  which  in  their  natnse 
ai*e  single  and  entire  and  those  which  are  several.  The  cases  where 
such  difficulties  usually  arise  are  those  where  there  are  running  ac- 
counts for  goods  sold,  money  lent  or  paid,  or  labor  performed,  at 
different  times ;  or  where  there  is  only  one  contract  with  stipulations 
for  payments  or  acts  to  be  done  at  different  times,  and  more  than 
one  payment  has  become  due  when  the  first  suit  is  brought.  The 
case  at  bar  belongs  to  the  last  mentioned  class,  and  wo  are  called 
upon  to  determine  whether  the  cause  of  action  was  entire  or  several; 
and  for  this  purpose  wo  will  invoke  the  aid  of  such  general  rules 
as  the  best  authorities  have  prescribed. 

In  Badger  v.  Titcomb,  15  Pick.  409,  a  leading  case  in  Mas- 
Siicluisetts  on  this  subject,  it  was  held  that  a  contract  to  do 
several  things  at  several  times  is  divisible  in  its  nature,  and 
that  an  action  will  lie  for  the  breach  of  any  one  of  the  stipu- 
lations, each  of  these  stipulations  being  considered  a  several 
contract,  though  arising  out  of  one  and  the  same  agreement.  And 
the  court  held  that  a  running  account  for  goods  sold  and  delivered, 
money  loaned  or  money  had  and  received  at  different  times,  will 
not  constitute  an  entire  demand,  unless  thei*e  is  some  agreement  to 
that  effect,  or  some  usage  or  course  of  dealing  from  which  such  an 
agreement  may  be  inferred;  and  Wilde,  J.,  in  giving  the  opinion, 
says  that  the  case  of  Guernsey  v.  Carver,  8  Wend.  492,  which 
holds  that  a  running  account  for  goods  sold  at  different  times,  if 
all  are  due,  is  an  entire  demand  incapable  of  being  split  np  into 
separate  suits,  is  not  good  law. 

Afterward  Cowen,  J.,  in  Bendernagle  v.  Cocks,  19  Wend.  207, 
in  a  very  able  opinion  attempts  to  vindicate  the  decisions  of  the 
courts  of  New  York  against  the  attack  of  Judge  Wilde. 

Upon  the  merits  of  this  conflict  it  is  not  necessary  for  us  to  pass, 
because  we  think  the  case  at  bar  may  be  brought  within  the  savinjg 
clause  of  Judge  Wilde's  rule,  and  be  made  an  entire  demand  by 
the  effect  of  the  implied  agreement  upon  which  the  action  is 
founded. 

We  ought  however  to  remark  in  passing,  that  the  later  decisions 
by  the  courts  of  New  York  show  some  concession  to  the  position 
taken  in  Badger  v.  Titcomb. 

In  Secor  v.  Sturgis,  16  N.  Y.  548,  the  case  of  Calvin  v.  Canfftn, 
15  Wend.  557,  was  overruled,  which  held  that  the  purchase  by  the 
defendant  of  lottery  tickets  at  two  different  times  and  places  of  two 
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different  agents  of  the  plaintiff  constituted  one  entire  demand^  and 
the  case  of  Guernsey  v.  Carver,  supra,  was  somewhat  qualified. 
Strong,  J.,  in  giving  the  opinion,  says:  ''The  true  distinction 
between  demands  or  rights  of  action  whicli  are  single  and  entire 
and  those  which  are  seveml  and  distinct  is,  that  the  former  imme- 
diately arise  out  of  one  and  the  same  act  or  contract,  and  the  latter 
out  of  different  acts  or  contracts.  In  the  case  of  torts  each  tres- 
pass or  conversion  or  fraud  gives  »  right  of  action  and  but  a  single 
one,  however  numerous  the  items  of  wrong  or  damage  may  be;  in 
respect  to  contracts,  express  or  implied,  each  contract  affords  one 
and  only  one  cause  of  action.  The  case  of  a  contract  containing 
several  stipulations  to  bo  performed  at  different  times  is  no  excep- 
tion; although  an  action  may  be  maintained  upon  each  stipulation 
as  It  is  broken,  before  the  time  for  the  performance  of  the  other, 
the  ground  of  action  in  such  case  is  the  stipulation,  which  is  in 
the  nature  of  a  several  contract.  ♦  *  *  Usually  in  the  case  of 
a  running  account  it  may  bie  fairly  implied  that  it  is  in  purauance 
of  an  agreement  that  an  account  may  be  opened  or  continued, 
either  for  a  definite  period  or  at  the  pleasure  of  one  or  both  of  the 
parties.  But  there  must  be  either  an  express  contract  or  the  cir- 
cnmstanges  must  be  such  as  to  raise  an  implied  contract,  embrac- 
ing all  the  items,  to  make  them,  when  they  arise  at  different  times, 
a  single  or  entire  demand  or  cause  of  action." 

In  further  illustration  of  the  application  of  the  principle  referred 
to  we  will  notice  two  other  recent  cases  decided  by  the  courts  of 
New  York,  where  the  facts  were  f|uite  like  those  of  the  case  under 
consideration. 

In  Coggins  v.  Bultvinkle,  1  E.  D.  Smith,  434,  the  defendant  by 
written  contract  became  security  that  each  of  four  seaman  named 
should  report  on  board  a  certain  ship  and  proceed  to  sea,  and  in 
default  thereof  he  agreed  to  refund  certain  wages  advanced  by  the 
plaintiff  and  pay  damages.  AH  the  seamen  made  default  and  did 
not  appear  at  all  on  board  the  ship.  The  plaintiff  first  brought  an 
action  of  covenant,  alleging  a  breach  in  the  defaul  t  of  one  seaman 
and  recovered.  Afterward  ho  brought  three  other  suits  upon  the 
same  agreement,  alleging  the  separate  default  of  each  of  the  others. 
The  court,  Woodruff,  J.,  giving  the  opinion,  held  that  the  agree- 
ment  was  single  and  entire  and  could  not  be  split  up  into  fonr  snita 
for  breaches,  all  of  which  had  occurred  at  the  same  time;  and  the 
first  judgment  was  held  a  bar  to  all  the  other  suits. 
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In  Ref armed  Dutch  Church  v.  Brown,  54  Barb.  191^  the  defend- 
ant's testator  had  agreed  in  writing  to  pay  one  hundred  dollars 
yearly  for  three  years,  for  the  purpose  of  supporting  the  preaching 
of  the  gospel  at  a  place  named.  After  all  three  of  the  yearly  pay- 
ments had  become  due  and  unpaid  suit  was  commenced  for  the 
hundred  dollars  due  at  the  end  of  the  first  year  and  judgment  re- 
covered. Afterward  another  action  was  brought  for  the  remaining 
sums.     It  was  held  that  the  first  judgment  was  a  bar. 

In  the  case  at  bar  it  is  manifiast  that  an  action  might  have  been 
brought  for  each  month's  rent  as  it  became  due,  and  so  far  the  cause 
of  action  would  have  been  several.  But  after  all  the  payments  have 
become  due  and  the  consideration  is  executed,  in  determining 
whether  the  cause  of  action  is  single  and  entire  or  several,  regard 
should  be  had  to  the  obligation  of  the  defendant  under  the  contract 
at  the  time  the  action  is  brought.  If  there  are  several  payments 
due  under  one  and  the  same  contract,  they  then  become  consoli- 
dated, as  one  obligation  on  the  part  of  the  defendant  and  one  de- 
mand on  the  part  of  the  plaintifE.  So  that  if  this  action  was  founded 
on  the  express  contract,  we  should  hold  that  all  the  payments  due 
should  be  included  in  one  action.  But  here  the  action  is  not  pre- 
dicated on  the  promise  to  pay  monthly  and  the  breaches  of  that 
promise,  but  simply  on  the  implied  contract  arising  from  the  use 
and  occupation,  which  was  one  continuous  and  entire  thing.  There 
is  only  one  promise  founded  on  one  consideration,  and  there  is 
unum  debitum,  one  debt,  which  the  defendant  owes.  So  that  the 
demand  is  clearly  single  and  entire  within  all  the  authorities,  and 
the  plaintiff  had  no  right  to  split  it  up  for  the  purpose  of  bringing 
several  actions,  and  having  done  so  the  first  valid  judgment  on  the 
merits  for  a  part  of  the  claim  became  an  effectual  bar  to  this  action 
for  the  residue . 

The  result  of  the  plaintiff's  attempt  to  split  his  cause  of  action 
will  be  the  loss  of  the  principal  part  of  his  debt,  which  is  to  be  re- 
gretted .  But  the  law  ceases  to  be  law,  it  ceases  to  promote  jus- 
tice, if  it  is  changed  for  every  case.  The  greatest  good  to  the 
greatest  number  requires  a  firm  adherence  to  just  general  prin- 
ciples. Should  we  concede  to  the  plaintiff  in  this  case  the  right  he 
claims  to  maintain  these  two  suits,  it  would  of  necessity  concede 
also  his  right  to  split  his  cause  of  action  into  twenty-five  parts,  one 
for  each  month's  occupancy.  Such  a  result  would  be  simply  in- 
tolerable.    The  two  old  maxims  of  the  law  on  which  our  decision 
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rests,  **  Nemo  debet  bis  vexan  /^ra  ectde^n  causd^^  and  "  Interest 
reipu^hliccB  ut  sit  finis  litium"  are  embodiments  of  wisdom  and  jus- 
tice. 

It  TMxny  be  suggested  that  in  the  cases  where  the  principle  we 
have  referred  to  has  been  applied  the  second  suit  was  barred  by  the 
judgctt^ut  in  the  one  previously  brought,  which  is  reversed  in  this 

case, 

*^t  is  usually  to  be  expected  that  recovery  will  be  had  in  the  suit 
first  brought,  and  would  doubtless  have  been  so  here  if  both  suits 
had.  V>een  returnable  before  the  same  court.  But  does  the  reversal 
of  the  natural  order  alter  the  pnnciple?  We  see  no  reason  for  it 
except  that  the  first  suit  at  the  time  it  is  brought  is  not  vexrt  ious, 
while  the  second  one  is.  But  if  the  second  suit  goes  into  a  valid 
judgment  on  its  merits,  we  do  not  see  why  it  must  not  merge  the 
eatire  demand,  the  same  as  if  rendered  in  the,  suit  first  brought. 
J^  do  not  find  any  particular  discussion  of  thi?  point,  but  the  rule 
^  laid  down  to  this  effect  in  the  well-considered  case  of  Secor  y. 
Sturgis^  supra.  The  court  says,  ^'The  rule  is  fully  established 
*'^at  au  entire  claim  cannot  be  divided  and  made  the  subject  of 
several  suits;  and  if  several  suits  be  brought  for  different  parts  of 
sacli  a  claim  the  pendency  of  the  first  may  be  pleaded  in  abatement 
^^  the  others,  and  a  judgment  upon  the  merits  in  either  will  be 
available  as  a  bar  in  the  other  suits." 

Again,  as  the  defendant  might  have  pleaded  the  pendency  of  the 
^^t  Bait  in  abatement  of  the  second,  it  is  suggested  whether  his 
oiuiasion  to  do  so  may  not  be  considered  a  waiver  of  his  right  to 
plead  the  matter  in  bar. 

The  rule  of  law  on  which  we  base  our  decision  is  in  the  interest 
<>t  the  debtor  and  may  undoubtedly  be  waived  by  him. 

It  was  held  in  Mills  v.  Garrison,  3  Keyes,  40,  that  it  might  be 
^aived  by  an  agreement  for  that  purpose.     But  in  this  case  there 
IS  uo  ground  of  waiver  at  all,  unless  it  is  the  omission  to  plead  the 
"^vvflency  of  the  first  suit  in  abatement    We  do  not  see  how  this 
c^n  waive  any  thing  except  what  is  involved  in  the  order  of  plead- 
ing; and  a  neglect  to  plead  in  abatement  surely  waives  no  legitimate 
niatter  in  bar.     Marble  v.  Keyes,  9  Gray,  221. 

There  was  error  in  the  judgment  complained  of  and  it  is  re- 
versed. 

Judgment  reversed, 

In  this  opmion  the  other  judges  concurred. 
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Marriage  —  neceMarus  —  moruty  furnished  to  wffe/or. 

Money  furnished  to  a  deserted  wife  for  purclias*  of  necessaries,  and  bo  applied, 
may  be  recovered  in  tHjuity  from  the  hosband.* 


B 


ILL  in  equity  to  recover  money  furnished  for  necessaries.     The 
opinion  states  the  case.     The  defendant  had  judgment  below. 


A,  D.  Smithy  for  plaintiff  in  error. 
H,  Willei/,  for  defendant  in  error. 

Pardee,  J.  This  is  a  bill  in  equity.  The  petitioner  alleges 
that  on  or  about  the  first  day  of  March,  187C,  the  respondent  will- 
fully deserted  liis  wife,  she  being  without  fault ;  that  thereafter  ho 
neglected  and  refused  to  furnish  means  necessary  for  her  support ; 
that  she  was  without  means  of  support  and  was  in  need  of  the 
necessaries  of  life ;  that  at  her  request  during  the  time  of  such 
need  the  wife  of  the  petitioner  advanced  from  her  separate  estate 
from  time  to  time  sums  of  money  aggregating  $800  to  the  respond- 
ent's wife  for  the  purpose  of  enabling  her  to  procure  the  necessa- 
ries of  life  ;  and  that  she  expended  the  money  in  the  purchase  for 
herself  of  such  necessaries  as  her  husband  was  legally  bound  to 
furnish.  And  the  petitioner  alleges  that  he  brings  this  bill  as  trus- 
tee for  his  wife  ;  and  that  he  is  without  adequate  remedy  at  law. 
Ho  prays  to  be  subrogated  to  the  rights  of  the  several  persons  who 
sold  these  necessaries  to  tlie  respondent's  wife  ;  and  that  the  re- 
spondent be  ordered  to  pay  naid  amount  to  him  as  such  trustee; 
or  that  relief  should  be  granted  in  some  other  manner. 

The  following  cases  are  precedents  for  this  bill. 

In  Ifarrift  v.  Lee,  1  P.  Wms.  482,  the  petitioner  had  loaned  jC30 
to  the  respondent's  wife  who  had  left  him  for  cause,  to  enable  her 
to  pay  doctors  and  for  necessaries.  The  court  said:  "Admitting 
that  the  wife  cannot  at  law  borrow  money,  though  for  necessaries,  so 
as  to  bind  the  husband,  yet  this  money  being  applied  to  the  use  of 
the  wife  for  her  use  and  for  necessaries,  the  plaintiff  that  lent  thig 

•  See  Turner  ▼   GaUher  (»J  N.  C.  a57),  85  Am   Bep.  574. 
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mionejr  must  in  equity  stand  in  the  place  of  the  persons  who  found 
and.  provided  such  necessaries  for  the  wife.  And  therefore,  as  such 
persons  could  be  creditors  of  the  husband,  so  the  plaintiff  shall 
staaid  in  their  place  and  be  a  creditor  also;  and  let  the  trustees  pay 
hina  Viis  money  and  likewise  his  costs."  And  in  Marlow  v.  Pitfield, 
IP-  Wms.  559,  the  court  said:  "If  one  lends  money  to  an  in- 
fant t  o  pny  a  debt  for  necessaries  and  in  consequence  thereof  the 
infan  t  does  pay  the  debt,  here  although  he  may  not  bo  liable  at  law, 
he  ixxT]ist  nevertheless  be  so  in  equity." 

Iti  Dean  v.  Soutten,  L.  R,  Eq.  151  (1869),  the  marginal  note  is 
w  follows:  ''A  person  who  has  advanced  money  to  a  married  woman 
deserted  by  her  husband  for  the  purpose  of,  and  which  has  been 
actiis^lly  applied  toward  her  support,  is  entitled  in  equity,  though 
not  ^t  law,  to  recover  such  sums  from  the  husband."  In  giving 
tlie  decision  Lord  Romilly,  M.  R.,  said:  **I  am  of  opinion  that 
this  is  a  proper  suit  and  that  the  plaintiff  is  entitled  to  a  decree. 
"^^^  cases  cited  on  behalf  of  the  defendant  have  no  application, 
^^^    May  V.  Shey^  16  Sim.  588,   is  overruled  by  Jenner  v.  Morris, 

"tenner  v.  Morris,  3  De  .G.,  F.  &  J.,  45,  was  a  bill  to  compel  the 

P^yrnent  of  money  advanced  to  a  deserted  wife.     In  giving  the 

opinion  the  Lord  Chancellor  said:  "An  action  at  law  could  not 

'^^  maintained  for  such  a  claim.     Those  who  supply  the  necessaries 

^  ^^e  deserted  wife  may  sue  the  husband  at  law,  she  being  con- 

^^^Ted  his  agent  with  uncountermandable  authority  to  order  the 

^necessaries  on  his  credit.     But  courts  at  law  will  not  recognize  any 

privity  between  the  husband  and  person  who  has  supplied  his  wife 

^ith  money  to  purchase  necessaries  or  pays  the  trades-people  who 

iiave  furnished  them.     Nevertheless,  it  has  been  laid  down  from 

ancient  times  that  a  court  of  equity  will  allow  the  party  who  has 

^^anced  the  money  which  is  proved  to  have  been  actually  em- 

P'oyed  in  paying  for  necessaries  furnished  to  the  desertec  wife,  to 

8tand  in  the  shoes  of  the  trades-people  who  furnished  the  necessa- 

^^>  and  to  have  a  remedy  for  the  amount  against  the  husband.     I 

^^  not  find  any  technical  reason  for  this;  but  it  may  be  possible 

that  equity  considers  that  the  tra^^s-people  have  for  valuable  con- 

si^oration  assigned  to  the  party  who  advanced  the  money  the  legal 

debt  'Which  would  be  due  to  them  from  the  husband  on  furnishing 

tae  necessaries,   and   that  although  a  chose  in  action  cannot  be 

^^^gned   at  law,   a  court  of  equity  recognizes   the   right  of  an 
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assignee.  Whatever  may  be  the  reasoa,  the  doctrine  is  explicitly 
laid  down  in  Harris  v.  Lee^  1  P.  Wms.  482,  and  the  other  cases  re- 
ferred to.  Objection  has  been  made  to  these  authorities  that  they 
are  very  old,  and  that  they  do  not  appear  to  have  been  acted  upon 
in  modem  times.  But  it  may  be  said,  on  the  other  hand,  that  they 
have  been  acted  upon  without  ever  having  been  questioned,  and 
that  they  are  entitled  to  more  respect  from  their  antiquity.  I  find 
that  they  are  cited  and  treated  as  good  law  by  subsequent  text 
writers  on  this  subject  Considering  that  to  establish  the  equitable 
liability  of  the  husband,  proof  is  required  that  the  money  has  been 
actually  applied  to  the  payment  of  the  debt  for  which  the  husband 
would  be  liable  at  law,  no  hardship  or  inconvenience  can  arise  from 
adhering  to  this  doctrine." 

In  Walker  v.  Simpson^  7  W.  &  S.  83,  the  coart  said:  "Although 
the  husband  is  to  blame  for  having  caused  the  separation,  yet  he  is 
only  chargeable  at  law  for  necessaries  supplied  to  his  wife  at  her 
request,  and  not  with  money  lent  or  advanced  to  her,  because  money 
cannot  be  considered  necessaries,  which  consists  of  food,  lodging, 
and  miment.  But  where  the  money  lent  or  advanced  has  been  ap- 
plied to  the  payment  of  necessaries  furnished  to  her,  equity  will  put 
the  party  lending  or  advancing  the  money  in  the  place  of  the  party 
who  supplied  the  necessaries." 

We  willingly  follow  the  leading  of  these  authorities,  because  we 
think  that  the  line  of  separation  between  necessaries  and  money 
loaned  for  the  purpose  of  purchasing  them  may  well  be  obliterated. 
So  far  as  the  husband  is  concerned  they  are  practically  convertible 
terms.  His  burthen  will  not  be  increased  if  he  is  made  liable  for 
money;  the  scope  of  the  word  nccessaricc  will  not  thereby  be 
broadened ;  the  lender  will  be  compelled  to  prove  an  actual  expendi- 
ture for  them  ;  the  law  has  discharged  its  duty  to  the  husband  in 
protecting  him  from  liability  for  any  thing  Ijeyond  them  ;  it  only 
discharges  its  duty  to  the  wife  by  making  it  impossible  for  him  to 
escape  liability  for  these  irrespective  of  the  method  by  which  he 
forces  her  to  obtain  them.  If  he  has  any  preference  as  to  that 
method  the  law  will  secure  it  to  him ;  if  he  refuses  to  adopt  any, 
he  is  not  to  be  heard  to  complain  if  she  is  permitted  to  elect, 
providing  always  that  she  is  kept  within  the  small  circle  of  necessity. 
It  is  not  certain  that  credit  will,  under  all  circumstances,  supply 
necessaries  to  the  wife  ;  at  times  they  may  not  be  had  without 
money,  and   accidents  of  time,  place  or  distance  may  bring  about 


Digitized  by 


Google 


MARCH  TERM,  1880. 


State  ▼.  Hoy  t. 


8tich  a  state  of  things  as  that  a  friend  may  be  able  and  willing  to 
place  money  in  her  hands  upon  her  husband's  credit,  who  cannot 
personally  attend  to  its  disbursement 

Titer e  is  error  in  the  judgment  complaiued  of. 

In  this  opinion  the  other  judges  concurred  ;  except  Oabpekteb, 
^•i  who  having  tried  the  case  in  the  court  below  did  not  sit 


State  v.  Hoyt. 

(17  Conn.  518.) 

Criminai  late — polling  jury — restricting  argument — aUocuHofu 

^e  defendant  in  a  criminal  case  has  no  right  to  poll  the  jury.* 
^^  J'estriction  of  the  argument  in  a  murder  case  to  four  hours  on  each  side 

^^'^  a  stenographer  is  supplied,  it  is  not  error  to  refuse  to  give  time  for 

;  ^^nael  to  take  full  notes. 

^atencing  for  murder,  it  seems,  it  is  not  necessary  to  ask  the  prisoner  if  he 

^8  any  thing  to  say  against  sentence.     At  all  events,  a  motion  in  arrest  of 

•'"^tenient,  in  which  the  omission  is  not  set  up  as  error,  is  a  waiver  of  such 

''^^*-      iSee  note,  p  97.) 

nOJirviCTION  of  murder.     The  opinion  states  the  points. 

^'  -^.    Taylor  and  ff.  S.  Sanford,  for  defendant 

*  -^-    Olmsteady  State's  attorney,  contra. 

^Mis,  J.  [Omitting  minor  points.]  The  remaining  question 
.  ^^  ^te  first  head  is,  whether  the  accused,  at  his  request,  had  the 
^      ^  have  the  jury  polled. 

,      ^l^  a  right,  under  the  law  and  practice  of  this  State,  has  never 

Recognized,  and  there  are  no  considerations  of  justice,  expe- 

^y>  or  security  to  the  prisoner,  that  require  its  adoption  in* 

!^7  of  our  present  practice.     Our  practice  is  in  effect  but  obtain- 

rS^  ^^  ^  ^^^^  convenient  way  the  opinion  of  each  individual  juror. 

^  ^tablished  form  of  procedure,  as  given  in  2  Swift's  Digest,  p 

**^**H  James  v.  8taU  (66  Miss.  67),  80  Am.  Rep,  49ft,  and  note,  497. 
^^^  y^UU  V.  People  (90  Ul.  117),  32  Am.  Bep.  12.) 

Vol.  XXXVI- 12 
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439,  is  &a  follows:  When  the  jury  announce  that  they  have  iigreed 
on  a  verdict,  they  are  distinctly  asked,  "  Who  shall  speak  for  you  f" 
The  reply  is,  "  The  foreman."  The  foreman  makes  answer  for  the 
jury;  the  clerk  is  directed  to  record  the  verdict;  the  jury  are  again 
distinctly  asked  to  hearken  to  their  verdict,  and  it  is  again  repeated, 
the  clerk  adding,  **  So  say  you  all." 

Under  such  a  practice  there  can  be  no  propriety  in  having  the 
jury  polled.  But  it  is  claimed  as  a  common-law  right  It  is  how- 
ever doubtful  whether  at  common  law  it  was  considered  an  abso- 
lute right.  Lord  Hale  states  (2  Hale's  P.  C.  299),  that  when  the 
jury  say  they  have  agreed,  "  the  court  may  examine  by  poll,"  which 
implies  that  it  was  within  the  discretion  of  the  court. 

In  the  United  States  the  decisions  in  different  States  are  con- 
flicting. ♦ 

In  Ropps  V.  Barker,  4  Pick.  239,  it  was  held  to  be  not  the  right 
of  the  party  to  have  the  jury  polled;  that  when  the  jury  have 
o|)enly,  deliberately  and  unanimously  assented  to  the  verdict  when 
called  on  for  that  purpose,  it  afforded  all  the  evidence  of  unanimity 
which  could  reasonably  be  required.  This  decision  has  since  been 
followed  and  applied  to  capital  trials  in  Commonwealth  v.  Rohy^  12 
Pick.  49G,  and  Commonwealth  v.  CostleT/,  118  Mass.  1.  A  similar 
decision  in  a  capital  cause  was  also  made  in  State  v.  Wise,  7  Rich. 
420. 

We  conclude  this  discussion  by  adopting  the  language  of  Mel- 
lex,  C.  J.,  in  giving  his  opinion  in  Fellow^s  case  (5  Greenl.  333): 
"As  to  the  exception"  (that  the  jury  wore  not  polled),  "it  cer- 
tainly cannot  be  sustained  for  a  moment.  The  coui'se  of  proceed- 
ing on  the  part  of  the  court  was  according  to  uniform  immemorial 
usage."  *  *  "It  is  of  no  consequence  whether  the  question  pro- 
posed by  the  clerk  to  the  jury  as  to  their  affirmation  of  their  ver- 
dict be  directed  to  them  jointly  or  separately  ;  in  either  case  all  are 
called  on  by  way  of  inquiry,  whether  in  open  court  they  consent  to 
the  verdict,  signed  or  announced  ore  temis  by  the  foreman.  If  no 
one  objects,  all  are  considered  by  their  silence  as  expressing  their 
consent." 

We  come  now  to  consider  certain  rights  and  privileges  claimed 
by  counsel  for  the  accused  during  the  trial,  and  which  were  claimed 
to  have  been  violated  by  the  rulings  of  the  court  in  limiting  the 
time  they  desired  for  taking  notes  of  testimony  and  for  argument 

The  court,  under  a  recent  statute  and  at  large  expense  to  the 
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State,  employed  stenographers  to  take  the  testimony  in  full,  and 
directed  that  fall  copies  of  the  testimony  taken  each  day  be  deliv- 
ered to  the  counsel  for  the  accused  on  the  morning  of  the  day  suc- 
ceeding, which  was  complied  with.  Under  this  arrangement  it  is 
found  that  in  two  or  three  instances  the  court  declined  to  stop  a 
witness  at  the  request  of  the  counsel  for  the  accused,  to  enable  them 
to  take  full  notes  in  their  own  way  and  time. 

This  was  a  matter  fully  within  the  discretion  of  the  court,  and 
is  notsubject  to  review  here;  bub  the  question  in  a  sense  being  here, 
wewillavail  ourselves  of  the  opportunity  to  say  that  the  ruling  meets 
our  most  emphatic  approval.  And  we  will  add  that  the  exercise  of  a 
similar  wise  discretion  in  trials  generally^  whether  oivil  or  criminal, 
and  whether  with  or  without  stenographers,  would  greatly  expe- 
dite the  transaction  of  judicial  business,  without  any  detriment 
to  the  administration  of  justice. 

Another  complaint  is,  that  the  court  restricted  the  counsel  to 
four  hours  for  the  argument 

The  Statute  (General  Statutes,  p.  61,  §  9)  providing  that  '*in  no 
trial  before  the  Superior  Court  *  *  *  shall  counsel  occupy 
more  than  one  hour  in  argument,  Unless  the  court  shall,  on  motion 
for  special  cause  before  the  commencement  of  such  argument, 
allow  a  longer  time,"  is  broad  enough  in  its  language  to  include 
cnminal  as  well  as  civil  proceedings.  And  if  it  is  to  be  so  con- 
stnied,  it  implies  that  the  legislature  considered  that  the  consti- 
tutional right  to  be  heard  by  counsel  was  subject  to  regulation  and 
limitation.  The  present  question,  however,  is  not  controlled  by 
the  construction  of  the  statute,  but  rather  by  the  meaning  of  the 
constitutional  provision. 

The  court  did  not  restrict  the  argument  to  the  hour  mentioned 
in  the  statute,  but  extended  it  to  four  hours.  There  is  no  claim  or 
snggcstion  that  the  time  so  allowed  was  insufficient  for  the  pur- 
poses of  a  full,  fair  and  complete  defense.  On  the  contrary  tho 
fact  that  the  counsel  did  not  occupy  the  time  they  had,  but  fell 
short  twenty-five  minutes,  is  satisfactory  evidence  that  the  accused 
vas  not  aggrieved  by  the  limitation. 

The  sole  question  therefore  is,  whether  the  court  had  the  right 
to  limit  the  time  at  all.  The  counsel  for  the  accused  contend  that 
the  Constitution,  art.  1,  §  9,  guarantees  the  right  of  an  unlimited 
t'nie  for  argument     The  language  is,  that  *Mn  all  criminaJ  prose- 
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cations  the  accused  shall  have  a  right  to  be  heard  by  himself  and 
by  counseL" 

The  right  so  guaranteed  is  of  inestimable  value,  not  alone  to  the 
accused,  to  prevent  any  perversion  of  law  or  fact  affecting  his  life, 
liberty  or  property,  but  to  the  court  and  the  cause  of  incorruptible 
justice  as  well.  We  would  not  therefore  abridge  by  one  jot  or  tit- 
tle so  precious  a  privilege.  But  what  is  the  fair  meaning  of  the 
guaranty?  Is  the  right  to  be  heard  by  counsel  to  be  understood 
as  having  no  limitations  whatever  ?  Surely  not  as  to  the  numbei 
of  counsel  who  may  speak  ;  why  then  as  to  the  time  they  may  oc- 
cupy ?  The  very  purposes  for  which  courts  of  justice  were 
instituted  would  be  or  might  be  defeated  if  such  privileges  were 
subject  to  no  restriction.  The  limitations  of  course  must  be 
reasonable,  such  as  do  not  essentially  impair  the  right  or  deny  a 
full  and  complete  defense. 

As  the  accused  in  the  present  case  had  the  opportunity  of  being 
reasonably  and  fully  heard  by  counsel,  we  conclude  that  the  con- 
stitutional guarantee  referred  to  was  in  no  wise  infringed.  And 
this  view  is  fully  confirmed  by  the  decisions  generally  of  the  courts 
of  the  other  States  under  similar  constitutional  provisions. 

In  Weaver  v.  State^  24  Ohio  St.  584,  the  action  of  the  court  below 
in  limiting  the  time  for  argument  on  the  trial  of  a  person  indicted 
for  an  assault  with  intent  to  kill  was  sustained.  White,  J.  in 
giving  the  opinion  of  the  court,  said  :  **  The  Constitution  of  Ohio 
guarantees  to  the  accused  the  right  to  'appear  and  defend  in  person 
and  with  counsel.'  But  this  guaranty  is  not  inconsistent  with  the 
existence  of  power  in  the  court  to  regulate  the  exercise  of  the  right 
by  reasonable  rules  and  limitations.  Courts  are  established  for  the 
purpose  of  administering  justice.  To  insure  the  accomplishment 
of  this  object  and  prevent  abuse,  it  is  essential  that  courts  should 
exercise  a  superintending  control  over  the  argument  of  causes  be- 
fore them.  The  power  it  is  true  may  be  abused,  and  if  it  should 
be  it  would  constitute  ground  for  a  new  trial.  The  exercise  of  the 
power  against  a  party  charged  with  a  grave  criminal  offense  is  cer- 
tainly a  matter  of  delicacy  and  should  be  governed  by  prudence  and 
caution.  Full  time  should  be  allowed  for  the  fair  discussion  and 
presentation  of  the  case." 

In  Lee  v.  State,  61  Miss.  566,  being  a  prosecution  for  theft,  the 
time  limited  was  thirty  minutes,  which  was  held  no  ground  for  a 
new  trial.    The  court  said  :  "  The  rule  was  not  applied  arbitrarily. 
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tyrannicallyy  without  just  reason,  in  a  spirit  of  partiality  and  preju- 
dice. It  cannot  be  said  that  the  accused  was  not  heard  by  himself 
and  counsel^  or  both.  A  case  might  arise  calling  for  the  action  of 
the  court.  There  is  nothing  in  the  record  upon  which  this  court 
can  assame  that  the  plaintiff  in  error  was  injured  or  prejudiced  by 
the  restriction  imposed  upon  his  counsel.'* 

The  ease  of  Stale  v.  Linney^  52  Mo.  40,  was  an  indictment  for 
murder.  Wagner,  J.,  in  giving  the  opinion  said:  **The  court 
lunited  the  time  of  the  accused  in  addressing  the  jury  and  it  is 
argued  tliat  there  was  no  right  to  place  any  restriction  upon  him. 
The  question  was  formerly  raised  and  decided  by  this  court  in  favor 
of  the  ruling  complained  of,  and  we  are  not  disposed  to  review  the 
subject.  Moreover  it  does  not  appear  that  the  counsel  in  this  case 
did  not  have  suflScient  time.  The  power  to  limit  and  restrict  the 
time  might  be  abused,  and  a  case  might  be  presented  in  which  the 
court  would  feel  itself  called  upon  to  interfere." 

In  SUUe  V.  ColliaSy  70  N.  C,  307;  s,  c,  16  Am.  Rep.  771,  the 
right  to  limit  the  time  was  held  to  be  in  the  sound  discretion  of 
thecourL  Subsequently  to  this  decision  however  a  statute  was 
passed,  which  in  express  terms  gave  the  counsel  the  right  to  ad- 
dress the  court  or  jury  "  for  such  a  space  of  time  as  in  his  opinion 
might  be  necessary  for  the  proper  development  and  presentation  of 
his  case.'* 

There  are  many  instances  also  in  which  the  courts  havo  not  ap- 
proved of  the  restriction  because  under  the  particular  circumstan- 
ces it  was  unreasonable.  In  People  Y.  Keenan,  13  Oal.  581,  the  de- 
fendant's counsel  in  a  trial  for  murder,  where  the  testimony  was  all 
circumstantial  and  very  voluminous,  was  restricted  to  one  hour  and 
a  half,  and  a  new  trial  was  granted  on  the  ground  that  the  time  was 
not  sufficient  for  a  full  and  fair  discussion.  The  court  said:  "  We 
do  not  question  the  right  of  a  district  judge  to  limit  counsel  to  a 
reasonable  time  in  their  arguments  to  the  jury,  though  from  the 
danger  to  which  this  power  is  exposed  it  is  perhaps  better,  if  ever 
done  at  all  in  capital  cases,  that  it  should  be  done  in  very  extraor* 
dinary  and  peculiar  instances."  The  same  principle  is  recognized 
in  the  cases  of  Hunt  v.  StatCy  49  Oa.  255;  s.  c,  15  Am.  Sep.  677; 
Word  V.  Commonwealth,  3  Leigh,  743;  Lynch  t.  St^xte,  9  Ind.  641, 
•nd  People  y.  Toch  Chow,  6  Oal.  686. 

[Omitting  other  matters.] 

The  last  general  topic  for  our  discussion  relates  to  fbe  TaHdily  oC 
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the  sentence.  The  precise  qnestion  for  review  is,  whether  the  omis- 
sion of  the  court  to  make  formal  inquiry  of  the  accused  if  he  had 
any  thing  to  say  why  sentence  of  death  should  not  be  pronounced 
against  him,  furnishes  sufficient  ground  for  a  new  trial,  or  is  a  fatal 
defect  in  the  judgment  ? 

Upon  principle  it  can  be  no  ground  for  a  new  trial.  There  was 
no  mistrial.  The  error  (if  any)  did  not  enter  into  or  in  any  manner 
affect  the  verdict.  It  did  not  issue  out  of  it,  but  was  entirely  in- 
dependent, and  occurred  after  the  rendition  and  recording  of  the 
verdict.  So  that  the  verdict  must  stand  ;  and  if  the  judgment 
should  bo  arrested  or  set  aside,  the  case  should  go  back  to  the  Su- 
perior Court  to  be  proceeded  with  from  the  point  where  the  error 
intervened,  that  is,  the  court  would  be  called  npon  to  make  the 
inquiry  referred  to,  and  then  pronounce  sentence  again.  This 
course  is  not  only  dictated  by  principle,  but  is  in  accordance 
with  the  preponderance  of  authority.  1  Bishop  Crim.  Proc., 
§  1293 ;  State  v.  Johnson,  07  N.  C.  59 ;  State  v.  Jacocks,  5  Jones 
L.  259;  Keech  v.  State,  15  Fla.  591  ;  Einsler  v.  Wyoming,  1  Wy. 
112. 

But  was  the  omission  referred  to  fatal  to  the  validity  of  the 
sentence? 

It  is  conceded  that  it  would  have  been  so  under  the  common  law 
and  practice  in  England.  The  rule  there  is  stated  in  Chitty's  Cr. 
Law,  700,  as  follows :  "  It  is  now  indispensably  necessary,  even  in 
clergyable  felonies,  that  the  defendant  should  be  asked  by  the  clerk 
if  he  has  any  thing  to  say  why  judgment  of  death  should  not  be 
pronounced  on  him  ;  and  it  is  material  that  this  appear  upon  the 
record  to  have  been  done.  *  *  *  "  On  this  occasion  he  may 
allege  any  ground  in  arrest  of  judgment,  or  plead  a  pardon,  if  he 
has  obtained  one,  for  it  will  still  have  the  same  consequences  which 
it  would  have  produced  before  conviction,  the  stopping  of  the  at- 
tainder. If  he  has  nothing  to  urge  in  bar,  he  frequently  addresses 
the  court  in  mitigation  of  his  conduct,  and  desires  their  intercession 
with  the  king,  or  casts  himself  upon  their  mercy." 

In  this  connection  it  is  also  to  be  considered  that  anciently  in 
England  a  person  on  trial  for  a  felony  was  not  allowed  counsel. 
The  presiding  judge  in  theory  was  his  counsel,  but  did  not  represent 
the  accused  in  the  sense  that  counsel  do  with  us.  If  therefore  the 
judge  omitted  any  thing  which  was  the  right  or  privilege  of  the 
accused,  it  was  considered  the  act  of  the  court,  which  could  in  no 
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wise  prejadice  the  prisoner,  and  the  rights  of  the  latter  could  not 
be  waived  as  may  now  be  done. 

If  we  compare  the  rules  and  practice  that  obtained  in  England 
with  oar  own  it  will  readily  be  suggested  that  the  reasons  that  made 
the  inquiry  of  the  prisoner  so  essential  do  not  apply  at  all  in  this 
State.  Here  the  accused  has  always  had  counsel  to  represent  him. 
vigilant  to  guard  every  right  and  claim  every  privilege  deemed 
essential  to  his  deliverance.  The  counsel  well  know  that  the  verdict 
does  not  conclude  the  prisoner — they  know  all  the  remedies  for 
ulterior  relief  and  when  and  how  they  must  be  instituted.  They 
are  present  when  the  prisoner,  on  motion  of  the  attorney  for  the 
State,  is  set  at  the  bar  to  receive  his  sentence.  They  know  that  the 
court  is  open  to  hear  any  request,  motion  or  objection,  and  that  if 
the  accused  desires  to  say  any  thing  the  court  will  grant  him  the 
privilege  if  he  or  they  should  so  indicate. 

Under  our  practice  what  possible  harm  can  be  occasioned  to  the 
prisoner  by  sucli  an  omission  on  the  part  of  the  court  ?  Ho  can 
have  no  pardon  to  plead,  for  that  can  only  come  from  the  legislature 
after  sentence,  no  attainder  to  save,  no  benefit  of  clergy  to  pray  for. 

If  he  should  say  any  thing  suggesting  ground  for  some  relief,  his 
saying  it  would  not  be  the  remedy  ;  it  would  have  to  take  on  some 
other  legal  form  and  be  filed  within  the  time  prescribed.  If  he 
should  in  a  capital  case  urge  mitigating  circumstances  and  put 
himself  on  the  mercy  of  the  court,  it  would  avail  nothing,  because 
the  court  would  have  no  discretion  to  exercise  in  regard  to  the 
punishment.  If,  as  suggested  in  the  argument,  a  possible  utility 
of  such  inquiry  might  be  to  discover  the  prisoner's  condition  of 
mind  as  to  sanity,  we  reply,  not  only  that  it  would  have  no 
adaptation  to  such  a  purpose,  but  if  it  had  there  is  no  need  of  any 
such  expedient  under  our  law,  which  humanely  allows  a  full  year  to 
intervene  between  the  date  of  the  judgment  and  its  execution  —  af- 
fording most  ample  opportunity  for  such  discovery  or  for  any  re- 
lief from  the  consequences  of  the  conviction  to  which  he  may  be 
entitled. 

In  this  State  as  to  all  crimes  below  that  of  murder  the  common- 
law  rule  has  never  been  observed  in  practice.  In  capital  cases  it 
has  been  observed  as  a  formality  befitting  the  gravity  and  solemnity 
of  the  occasion,  but  not  so  essential  to  the  validity  of  the  proceed- 
ings as  to  be  made  a  necessary  part  of  the  record  as  is  required  in 
other  jurisdictions.     Judge  Swipt,  in  the  second  volume  of  his 
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Digest,  p.  417,  says  expressly  of  the  inquiry  referred  to :  **  This 
is  rather  matter  of  form,  as  all  legal  means  of  defense  have  been 
previously  exhausted."  And  as  matter  of  form  it  may  easily  be 
waived,  and  was  waived  in  the  present  case. 

If  counsel  were  present  and  no  request  was  made  of  the  court  to 
be  heard,  and  no  objection  was  made  to  being  sentenced  without 
being  heard,  we  think  it  would  amount  to  a  waiver  of  this  formality. 
But  in  this  instance  there  was  a  waiver  of  the  most  decisive  char- 
acter, even  if  we  should  regard  the  inquiry  as  one  of  the  prisoner's 
rights. 

The  only  purpose  of  making  the  inquiry  is,  that  the  prisoner 
may  know  that  the  verdict  doe»  not  conclude  him;  that  he  may  do 
something  or  say  something  to  arrest  the  judgment  If  he  actually 
did  move  in  arrest  of  judgment  it  is  surely  enough.  The  record 
in  this  case  shows  that  the  accused  made  a  formal  motion  in  arrest 
of  judgment  based  on  allegations  of  fact,  and  that  the  court  made 
full  inquiry  into  the  truth  of  the  allegations  and  finding  them  un- 
true overruled  the  motion.  He  might  also  have  moved  in  arrest  at 
the  same  time  because  the  inquiry  referred  to  was  omitted  ;  but  he 
did  not,  because  the  other  matter  was  all  he  had  to  say  why  sentence 
should  not  be  pronounced.  But  he  did  say  a  good  deal  more  in  re- 
gard to  the  trial.  Ho  filed  an  elaborate  motion  for  a  new  trial,  em- 
bracing the  sixteen  distinct  points  we  have  considered;  also  a  bill 
of  exceptions  containing  the  same  specifications  (which  we  ought 
to  say  in  passing  was,  as  to  all  matters  for  which  a  new  trial  would 
lie,  in  defiance  of  a  rule  of  this  court;  Rules  of  Practice,  ch.  4, 
§  1);  also  a  motion  in  error  based  on  the  bill  of  exceptions. 

After  all  this  it  would  seem  a  most  absurd,  frivolous  and  idle 
ceremony  for  this  court  to  set  aside  the  judgment  and  remand  the 
case  to  the  Superior  Court,  to  the  end  that  the  accused  may  be 
asked  "  whether  he  has  any  thing  further  to  say." 

Wo  ai*e  happy  to  observe  that  some  of  the  courts  in  the  United 
States  are  beginning  to  look  upon  this  ancient  requirement  as  a 
formality,  the  omission  of  which  will  not  always  invalidate  the  judg- 
ment. State  V.  Johnson,  67  N.  C.  69;  Grady  v.  State,  11  Ga.  263; 
State  V.  Ball,  27  Mo.  324;  Jeffries  v.  Commonwealth,  12  Allen,  145; 
1  Bish.  Crim.  Proc,  §  1358. 

There  was  no  error  in  the  judgment  complained  o^  and  a  neir 
trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 
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Note  bt  the  Rbportbr.—Oii  the  subject  of  allocution^  see  contra  the  prindpal 
cue,  MuOen  v.  State,  45  Ala,  43;  s.  c,  6  Am.  Rep.  091;  MeCue  v.  Corn,  78  Penn. 
St.  185:  s.  c,  31  Am.  Rep.  7,  and  note  8.  The  same  was  held  in  Memner  v.  People^ 
45  X.  Y.  1.  Oroveb,  J.,  pronouncing  the  prevailing  opinion,  said:  **The  record  fails 
to  show  that  the  prisoner  was  asked  by  the  court,  after  the  verdict  was  rendered 
and  before  Judgment  was  pronounced  theroon,  what  he  had  to  say  why  judgment 
should  not  be  pronounced  against  him,  or  that  any  opportunity  was  given  to  him 
hy  the  court,  at  this  stage  of  the  proceedings,  for  that  purpose.  This  omission  was 
error.  It  deprived  the  defendant  of  a  substantial  legal  right.  It  was  his  right  at  this 
stage,  to  move  in  arrest  of  Judgment  for  any  legal  defect  in  the  indictment  or  other  pro- 
ceedings, to  show  that  the  verdict  was  vitiated  and  should  be  set  aside  for  the  misconduct 
of  the  Jury  or  for  any  other  legal  reason,  or  to  plead  a  pardon.  This  has  been  the  settled 
kgal  rule  from  the  earliest  history  of  the  common  law.  This  appears  from  the  case  of 
King  v.  Otary^  2  Sal k.  630.  Geary  was  attainted  of  high  treason  on  an  indictment,  to 
vhich  he  pleaded  guilty.  Upon  error  brought  to  reverse  this  attainder,  the  exception  ta- 
ken was  that  it  did  not  appear  that  he  was  asked  what  he  had  to  say  why  judgment  should 
not  be  given  against  him,  and  the  report  of  the  case  shows  that  the  precedents  were 
searched  and  all  found  to  show  this  fact,  and  the  court  held  the  exception  good,  for  he 
might  have  matter  to  move  in  arrest  of  judgment,  etc.,  and  the  attainder  was  reversed. 
This  case  arose  in  the  reign  of  William  and  Mary,  and  the  report  shows  that  the  Uw  had 
for  a  long  period  been  that  it  was  a  substantial  legal  right  of  the  prisoner  to  show  cause, 
if  any  he  bad,  why  Judgment  should  not  be  given  against  him*  upon  a  verdict  or  confes- 
sion of  an  indictment,  and  that  the  record  must  show  affirmatively  that  the  court  had 
giren  him  an  opportunity  to  exercise  it.  The  like  Judgment  for  the  same  reason  was  given 
by  the  King's  Bench  in  The  King  v.  Speke,  3  Salk.  356.  The  same  judgment  for  the  like 
reason  was  given  in  a  case  reported  Anonymous,  3d  Modem,  d65.  In  1  ChittyCrim. 
Law,  TOO,  it  is  said  that '  it  is  now  indispensably  necessary,  even  in  clergyable  felonies, 
that  the  defendant  should  be  asked  by  the  clerk  if  he  has  any  thing  to  say  why  Judgment 
of  death  should  not  be  pronounced  on  him,  and  it  is  material  that  this  should  appear  upon 
the  record  to  have  been  done,  and  its  omission  after  judgment  in  high  treason  wiU  be  a 
MifBcient  ground  for  the  reversal  of  the  attainder.'  The  necessity  of  the  record  show- 
ing that  this  right  was  given  to  the  prisoner  by  the  court  is  laid  down  as  applicable  to  all 
cases,  and  no  reason  whatever  can  be  given  why  its  omission  in  the  record  should  be  any 
more  fatal  in  cases  of  high  treason  than  in  other  capital  cases  The  only  reason  why  the 
omisEioa  is  said  to  be  fatal  in  the  former,  while  silent  as  to  the  consequence  in  the  latter,  is 
that  the  question  had  repeatedly  been  raised  and  determined  in  the  former ;  but  it  does 
not  appear  to  have  arisen  in  the  latter.  It  is  obvious  that  the  same  reasons  for  the  rule 
Apply  alike  to  all  capital  cases,  and  when  these  are  the  same,  the  rule  must  be  the  same. 
The  same  doctrine  will  be  found  in  Comyn's  Digest,  vol.  4,  Indictment  N;  4  BL  Com.  879; 
Barb.  Crim.  Law,  880;  Arch.  Crim.  Prac.  and  Plead.  180,  181.  The  question  has  rarely 
arisen  fai  this  country,  for  the  reason,  probably,  that  the  law  was  so  fully  settled  and  thor- 
oughly cmderBtood  that  it  has  been  almost  universally  observed  in  practice .  See  Safford 
V.  PeopU,  1  Park.  Cr.  Cas.  474,  where  the  question  arose  and  was  somewhat  elaborately  dis- 
cmed  by  Hand,  J.  These  and  other  authorities  that  might  be  cited  conclusively  show, 
that  it  is  indiqiensable  that  the  record  should  show  in  capital  cases  that  the  prisoner  was 
rnpiired  to  show  cause,  if  any,  why  judgment  should  not  be  awarded  against  him;  that  it 
is  the  du^  of  the  court  to  hear  and  determine  the  sufficiency  of  such  cause  as  much  as  to 
pass  upon  any  other  question  during  the  trial.  Indeed  this  may  be  regarded  as  a  part  of 
the  trial,  as  it  is  an  essential  prerequisite  to  an  sdjudication  of  the  guilt  of  the  prisoner> 
The  court  has  no  more  power  to  dispense  with  this  rule  or  disregard  it  than  it  has  any  other 
l^gal  role,  which  the  wisdom  and  experience  of  ages  has  found  necessary  for*  the  protec- 
tion of  the  innocent.  It  may  be  that  the  prisoner  has  sustained  no  injury  from  the  non- 
observance  of  the  law  in  the  present  case.  But  that  is  not  the  question  for  this  court. 
"Hiat  question  is  whether  the  record  shows  that  the  prisoner  has  been  convicted  of  mur- 
der in  the  first  degree  in  the  mode  prescribed  by  law.  If  it  does,  the  judgment  shoifld  be 
affirmed  and  execution  done  as  the  law  requires.  But  if  the  record  fails  to  show  that  he 
has  been  so  convicted  or  that  all  the  opportimities  of  showing  his  innocence  given  him  by 
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tewibave  been  gtTen  to  him  by  the  court,  the  judgment  must  be  reveraed  and  a  new  trial 
had." 

Chubch,  Ch.  J.,  FozxsKR,  Rappaux)  and  Andrews,  JJ.,  concurred. 

Aii<BN,  J.,  read  an  opinion  for  reversal  of  Judgment  on  the  ground  of  failure  to  ask  (he 
prisoner  if  he  had  any  thing  to  say  why  sentence  should  not  be  pronounced,  and  remitting 
proceedings  to  Court  of  Oyer  and  Terminer  to  give  judgment  on  the  conviction. 

Peckham,  J.,  dissenting,  said:  "  This  ceremony  was  required  in  England  at  a  time  when 
prisoners  were  not  allowed  counsel.  Hence  this  inquiry;  so  that  if  the  prisoner  had 
received  a  pardon,  he  might  plead  it,  or  he  might  move  in  arrest  of  judgment.  These  are 
the  reasons  assigned  for  the  rule.  No  case  has  been  found  in  England  where  the  omission 
to  make  the  inquiry  had  been  held  ground  for  reversing  the  judgment,  except  in  cases  of 
treason.  The  rule  is  now  generally  laid  down  in  elementary  writers,  that  in  treason  (not 
in  other  felonies),  the  conviction  will  be  reversed  for  its  omission.  The  reversal  is  confined 
to  cases  of  treason. 

" '  In  this  State,  there  was  never  the  slightest  reason  for  the  rule.  Prisoners  have  always 
had  counsel  here;  and  this  inquiry  was  never  necessary  to  enable  them  to  plead  a  pardon 
or  move  In  arrest.  Here  the  prisoner  is  allowed  a  bill  of  exceptions  to  review  decisions  at 
the  trial,  as  in  civil  cases.  His  rights  are  abundantly  and  caref uhy  secured.  No  bill  of  ex- 
ceptions is  allowed  in  England ;  no  new  trial  is  authorized  there. 

*  •  We  all  know  that  this  inquirj',  so  far  as  any  legal  effect  is  concerned,  is  here  utterly 
idle.  Not  a  case  in  our  books  shows  that  the  rule  was  ever  adopted  here.  The  i  risoner 
here,  I  may  say,  never  makes  the  motion  in  arrest  —  never  pleads  a  pardon.  It  is  done  by 
his  counsel,  and  he  does  not  wait  to  be  inquired  of,  before  moving.  He  moves,  or  pleads, 
in  season  or  out  of  season.  If  the  prisoner  have  capacity  to  defend  himself,  and  prefer  to 
do  so,  he  takes  the  like  course. 

•'  If  this  judgment  be  set  aside,  tlierefore,  upon  this  ground,  it  is  for  the  purpose  of  al- 
lowing this  prisoner,  in  person,  not  by  counsel,  to  make  a  motion,  or  put  In  a  plea,  whlclv 
every  lawyer  knows,  he  never  will  do.  If  he  had  any  cause  for  either,  his  counsel  would 
have  done  it.  Yet  for  the  omission  of  this  idle  ceremony,  this  judgment  Is  to  be  set  aside, 
and  the  whole  merits  again  tried.  For  this  idle  ceremony,  the  rule  of  England  is  to  be 
extended  further  than  any  case  has  carried  it  there;  further  than  any  elementary  writers 
extend  it.  Besides,  if  he  had  any  ground  whatever  for  motion  in  arrest,  it  would  appear 
in  this  rcxMrd,  on  this  writ  of  error,  and  he  could  reverse  the  judgment  on  that  groimd  now; 
as  whatever  is  ground  for  arrest  is  now  ground  for  error.  1  Chit.  Cr.  Law  (r>th  Am.  ed.), 
751»;53.  But  it  affirmatively  appears,  on  inspecting  the  record,  that  he  has  no  such 
ground;  in  fact,  none  Is  pretended.  Again,  if  he  had  a  pardon  in  this  State,  he  oould  avaO 
himself  of  it,  even  up  to  the  gallows.^' 


State  v.  Thomas. 

(47  Conn.  640.) 

Cowftitutional  law  —  conviction  on  reputation  of  keeping  Uguonkop. 

A  Btatate  imposing  a  penalty  for  keeping  a  place  in  which  it  is  reputed  that 
intoxicating  liquors  are  kept  for  sale,  withont  license,  is  not  unoonstitatioiiaL 
{See  note,  p.  102.) 

CONVICTION  of  keeping  a  place  where  it  was  reputed  that  in- 
toxicating liquors  were  sold  withont  license.    The  opinion 
states  the  point. 
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J.  B.  CurtiSy  for  defendant.  It  is  very  clear  that  what  a  place 
18  reputed  to  be  depends  npon  what  the  people  of  the  neighborhood 
say  about  it  The  statute  therefore  seeks  to  punish  a  man  for  what 
the  people  say  of  him,  and  not  for  what  he  has  committed  or  omit- 
ted. In  other  words,  it  punishes  a  man  for  the  words,  acts  and 
opinions  of  other  persons,  and  not  for  any  offense  he  has  committed 
himself.  This,  we  submit,  no  legislature  has  the  right  to  do.  The 
legislature  catunot  pass  a  law  to  punish  a  man  criminally,  except 
for  his  acts  or  omissions,  and  for  that  which  clearly  comes  within 
the  definition  of  a  crime  or  misdemeanor.  A  crime  or  misdemeanor 
is  an  act  committed  or  omitted  in  violation  of  a  public  law  either 
forbidding  or  commanding  it.     4  Bl.  Com.  4. 

J,  H.  Olnisteacly  State's  attorney,  for  State. 

Park,  C.  J.  The  object  of  the  statute  under  consideration,  like 
that  of  other  statutes  upon  the  same  subject,  is  to  prevent  the  un- 
lawful traffic  in  intoxicating  liquors.  One  section  forbids  all  un- 
licensed persons  to  keep  such  liquors  with  intent  to  sell  them. 
Keeping  such  liquors  for  tsuch  purpose  would  be  perfectly  harmless, 
if  it  could  bo  certain  that  nothing  would  follow  from  it  But  the 
statute  takes  it  for  granted  that  where  such  liquors  are  thus  kept, 
opportunities  will  present  themselves  for  carrying  the  intent  into 
execution,  and  sales  of  the  liquor  will  in  fact  be  made.  For  this 
reason  the  keeping  of  such  liquors  for  such  a  purpose  is  regarded 
as  equivalent  to  the  selling  of  them.  Another  statute  forbids  the 
keeping  open  on  the  Sabbath  day  of  any  place  in  which  it  is  re- 
puted that  intoxicating  liquors  are  exposed  for  sale.  The  keeping 
open  of  such  places,  if  that  was  all,  would  be  no  worse  than  the 
keeping  open  of  the  places  without  such  liquors  and  without  such 
reputation.  But  the  legislature  saw  that  if  such  places  were  suf- 
fered to  bo  kept  open,  intoxicating  liquors  would  be  sold  in  them, 
and  that  keeping  open  was  only  another  name  for  selling  liquors; 
and  all  experience  verifies  the  conclusion.  Drunkards  frequent 
such  places  as  flies  frequent  the  shambles  of  a  butcher;  and  one 
could  as  easily  be  prevented  as  the  other.  It  might  as  well  be 
claimed  that  the  statute  against  keeping  open  such  places  on  Sun- 
day is  unconstitutional,  as  that  the  statute  under  consideration  is 
80.  The  language  of  the  statute  is  as  follows:  "  Every  person  who 
shall  keep  a  place  in  which  it  is  reputed  that  intoxicating  liquors 
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are  kept  for  sale,  without  having  a  license  therefor,,  shall,'*  etc. 
This  coart,  in  the  case  of  State  v.  Morgan^  40  Oonn.  44,  said  that 
'^this  statate  was  intended  to  reach  places  where  intoxicating 
liquors  are  kept  for  sale,  and  such  places  only.  *  *  The 
statute  seems  to  presume  that  if  a  place  has  the  reputation  of  be- 
ing one  where  intoxicating  liquors  are  kept  for  sale,  it  is  a  place 
where  such  liquors  are  in  fact  kept  for  sale,  and  therefore  makes  it 
criminal  for  a  man  to  keep  a  place  which  has  such  reputation.'* 
All  that  can  be  said  is,  that  the  statute  treats  a  place  having  such 
reputation,  unexplained  and  uncontradicted,  just  as  it  treats  a 
place  where  such  liquors  are  in  fact  sold,  or  are  in  fact  kept  for 
sale,  because  the  two  places  are  really  of  the  same  character. 

It  is  little  to  the  purpose  to  talk  about  natural  rights  in  such 
cases,  and  the  danger  of  convicting  innocent  men  upon  insufficient 
evidence.  The  crime  of  selling  intoxicating  liquors  is  peculiar. 
Other  crimes  seek  concealment,  but  the  business  of  selling  such 
liquors  cannot  be  successfully  carried  on  in  secrecy.  The  occupa- 
tion requires  the  broad  light  of  day.  A  liquor  establishment  is  as 
well  known  to  the  community  in  which  it  exists,  as  a  grocery,  dry 
goods,  mechanical  or  manufacturing  establishment  would  be.  Its 
customers  are  easily  distinguishable  from  others;  they  can  be  easily 
lecognized  at  a  distance.  They  loiter  about  the  establishment  as 
drones  about  a  hive,  and  constitute  a  sign  for  the  place  as  unmistak- 
able as  one  in  letters  over  the  door.  The  ground  upon  which  the  de- 
fendant claims  the  statute  to  be  unconstitutional  is,  that  the  crime 
is  made  to  consist  in  the  reputation  of  the  place,  irrespective  of  its 
actual  character.  Here  is  the  defendant's  error.  The  crime  con- 
sists in  the  character  of  the  place;  and  its  reputation,  unexplained 
and  uncontradicted,  is  taken  as  conclusive  evidence  of  its  character 
as  a  place  where  intoxicating  liquors  are  in  fact  sold. 

The  counsel  for  the  defendant  on  the  argument  of  the  case  to 
the  jury  claimed,  and  asked  the  court  to  charge  the  jury,  that  the 
statute  in  question  was  unconstitutional,  and  that  the  jury  were 
judges  of  the  law  as  well  as  of  the  fact,  and  that  if  they  conscien- 
tiously believed  that  the  statute  was  unconstitutional,  they  had  a 
right  to  so  decide.  The  court  charged  them  that  they  were  judges 
of  the  law  as  well  as  of  the  facts,  but  that  they  were  as  much  bound 
by  the  law  as  the  judge  on  the  bench,  and  that  it  was  not  to  be  sap* 
posed  that  they  would  decide  that  the  statute  in  question  was  not 
valid  when  the  Supreme  Court  of  the  State  had  held  it  to  be  vaUd. 
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The  couDsel  for  the  defendant  complain  of  this  charge  and  ask  for 
a  new  trial  on  account  of  it  They  say  that  the  Supreme  Court 
had  never  held  the  statute  constitutionid  and  so  that  the  judge  mis- 
led the  jury  and  prevented  them  from  freely  exercising  their  right 
to  judge  for  themselves  of  the  validity  of  the  law.  They  say  that 
the  judge  had  a  right  to  instruct  them  as  to  what  the  law  was,  and 
that  he  might  express  his  own  opinion  as  strongly  as  he  pleased, 
but  that  he  had  no  right  to  add  to  the  influence  of  his  own  opinion 
with  the  jury  the  weight  of  a  supposed  decision  of  the  Supreme 
Court,  when  no  such  decision  had  in  fact  ever  been  made. 

The  whole  objection  then  lies  to  the  fact  of  the  judge's  reference 
to  a  supposed  opinion  of  this  court.  Now  it  can  really  have  made 
little  diflferencc  whether  the  court  had  actually  made  such  a  deci- 
sion, so  long  as  the  judge  was  right  in  his  view  of  the  law  and  this 
court  was  prepared  to  sustain  him  in  that  view.  The  most  that  can 
be  said  is  that  the  jury  were  misled  into  taking  the  only  view  of 
the  law  that  they  could  correctly  have  taken.  The  defendant  lost 
a  possible  chance  of  the  jury's  erroneously  deciding  the  law  in  his 
favor.  This  ground  for  a  new  trial  does  not  commend  itself  to  our 
sense  of  justice.  But  we  need  not  decide  whether,  if  that  were  the 
precise  state  of  the  case,  it  would  be  a  sufficient  ground  for  grant- 
ing a  new  trial.  This  court  had  in  fact  decided  the  question  as  to 
the  validity  of  the  statute.  In  the  case  of  State  v.  Morgaiiy  be- 
fore referred  to,  the  court  had  this  very  statute  under  consideration, 
and  then  gave  it  such  a  construction  as  to  take  it  wholly  out  of 
the  question  now  made  with  regard  to  its  constitutionality.  The 
point  now  made  against  its  constitutionality  is,  that  it  undertakes 
to  punish  a  man  for  the  reputation  which  his  house  has  acquired, 
while  such  reputation  may  have  no  basis  of  fact,  and  may  have 
grown  out  of  the  mere  idle  or  malicious  talk  of  his  neighbors. 
The  passage  wo  have  before  quoted  from  the  opinion  in  that  case 
shows  that  the  court  construed  the  statute  as  intending  only  such 
reputation  as  was  founded  upon  and  so  a  legitimate  proof  of  actual 
sales  of  liquor;  and  that  it  was  open  to  any  person  prosecuted  un- 
der the  statute  to  show  that  the  reputation  was  an  unjust  one  and 
without  foundation.  With  this  qualification  there  could  be  no 
danger  of  his  being  convicted  upon  an  unfounded  reputation.  The 
judge  very  properly  therefore  regarded  the  question  of  the  consti- 
tutionality of  the  statute  as  already  disposed  of  by  the  court 
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Thereis  no  error  in  the  judgment  below  and  a  new  trial  is  not 
advised. 
In  this  opinion  the  other  judges  concurred. 

Note  bt  thb  Reporter.— The  contrary  doctrine  was  held  In  State  v.  BMtpfe^  in  the 
ilhode  Island  Supreme  C!ourt«  February  term,  1881.  The  court  said:  **The  question 
then  is,  whether  a  statute  is  constitutional  which  makes  it  the  duty  of  a  Jury,  im- 
panelled  to  try  a  complaint  for  unlawfully  keeping  liquors  for  sale,  to  convict  the 
accused  upon  simple  proof  that  his  place  of  business  is  notorious  as  a  place  where 
liquors  are  unlawfully  kept  for  sale,  or  upon  simple  proof  that  the  place  is  frequented 
by  persons  of  notoriously  bcul  or  intemperate  character,  or  qpon  proof  that  he  has 
there  the  implements  and  appurtenances  of  a  grog-shop  or  tippUng-shop,  without  more, 
unless  there  be  other  evidence  to  rebut  or  control  it. 

*'  We  have  very  carefully  considered  the  question,  and  have  come  to  the  conclusion 
that  the  statute  is  not  constitutional  It  virtually  strips  the  accused  of  the  protection  of 
the  common-law  maxim,  that  every  person  is  to  be  presumed  Innocent  until  he  is  proved 
guilty,  which  is  recognized  in  the  Constitution  as  a  fundamental  principle  of  jurisprudence. 
And  we  think  it  is  repugnant  to  the  constitutional  provision  that  the  accused  shall  not 

•  be  deprived  of  life,  liberty,  or  property,  unless  by  the  judgment  of  his  peers  or  the  law 
of  the  land.*  What  is  meant  by  '  the  judgment  of  his  peers  *  Is  the  judgment  of  a  jury, 
and  certainly  he  does  not  have  the  judgment  of  a  jury,  if  the  jury  is  compelled  by  an 
artificial  rule  to  convict  him,  whether  they  think  him  guilty  or  not,  upon  proof  of  a  fact 
which  is  consistent  with  his  innocence,  and  which  is  so  consistent  with  his  innocence  that 
proof  of  it  at  common  law  would  not  even  be  admissible  against  him.  Suppose  that 
the  general  assembly  were  to  enact  that  if  any  person  were  generally  reputed  to  be  guilty 
of  a  murder  it  should  be  prima  facie  evidence  that  he  was  guilty,  and  that  some 
citizen  were  convicted  and  sentenced  to  death  or  imprisonment  on  such  evidence,  because 
in  the  absence  of  rebutting  evidence  the  jury  had  no  option  to  acquit  him.  Could  it  be 
said  that  his  life  or  liberty  had  been  taken  from  him  by  the  juOgment  of  his  peers  t  We 
think  not.  Tho  judgment  of  tho  jury  would  not  have  been  taken  on  the  question  of  his 
guilt,  but  only  on  tin*  question  whether  or  not  he  was  generally  reputed  guilty.  So  under 
the  statute  here  a  man  may  bo  convicted  of  unlawfully  keeping  intoxicating  liquors  fop 
sale,  upon  proof  that  his  place  of  business  Is  generally  reputed  to  be  a  liquor  shop,  with- 
out the  jury's  actually  passing  any  judgment  on  the  question  of  his  guilt. 

**The  provision  is  that  tho  accused  shall  not  be  deprived  of  his  life,  liberty,  or  property, 
'  unless  by  the  judgment  of  his  peers  or  the  law  of  the  land.*  It  may  be  argued  that  even 
if  the  accused  does  not  have  the  judgment  of  his  peers  he  is  nevertheless  convicted  by 

•  the  law  of  tho  land.'  This  phrase  has  a  historical  origin.  It  was  borrowed  from  Magna 
Charta^  and  as  has  been  repeatedly  decided,  means  the  same  as  '  due  process  of  law.' 
The  question  then  Is,  whether  if  a  man  is  convicted  on  the  testimony  indicated,  and  under 
the  rule  prescribed  by  the  statute,  he  is  convicted  according  to  *  due  process  of  law/ 

*•  The  answer  to  the  question  dej^nds  on  the  meaning  of  the  phrases  '  due  process  of 
law,*  and  *  tho  law  of  the  land .'  The  phrases  have  never  received  a  i)erfectly  satisfactory 
definition.  One  or  the  other  of  them  occurs  in  all  or  nearly  all  the  Constitutions  of  the 
several  States  and  In  the  Constitution  of  the  United  States,  and  it  is  well  settled  that  in 
this  country  the  provisions  in  which  they  occur  were  intended  to  operate  as  limitations  on 
the  Icjrislativo  power  of  the  several  States  and  of  the  United  States.  It  follows  if  the 
provinion  is  a  limitation  on  the  legislative  power,  that  a  legislative  enactment  is  not  nee- 
essiirily  *  the  law  of  the  land,'  even  when  it  does  not  contlict  with  any  other  provision  of 
the  Conhtitution,  and  that  a  proceeding  according  to  a  legislative  enactment  is  not  neces- 
sarily '  due  process  of  law.'  It  is  also  settled  t  hat  these  provisions  secure  to  every  citizen 
except  in  tho  matter  of  taxation,  a  judicial  trial  before  he  can  be  deprived  of  life,  liberty 
or  property.  The  definition  of  'due  process  of  law,'  given  by  Judge  Edwards,  in  B'cMfer- 
velt  V.  Gregg,  12  N,  Y.  2i*3,  209,  is  quoted  by  Judge  Coo  ley  in  his  work  on  Constitutional 
Limitations,  3.')5,  with  approval,  and  is  in  our  opinion  not  only  concise,  but  ver)*  nccumte. 

•  Due  process  of  law  undoubtedly  means,'  he  says,  '  in  the  due  course  of  legal  proceedings 
according  to  those  rules  and  forms  which  have  been  established  for  the  protection  of  pri- 
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vate  rights.*  The  effect  in  criminal  prosecutions  is  to  secure  to  the  accused,  before  con- 
demnation,  a  judicial  trial,  if  not  strictly  in  ail  points  according  to  the  common  law,  at 
least  DOt  in  violation  of  those  fundamental  rules  and  principles  which  have  been  estab- 
lished at  common  law  for  the  protection  of  the  subject  or  the  citizen.  Among  these  rules 
there  is  none  which  is  more  fundamenttiil  than  the  rule  that  every  person  shall  be  presumed 
innocent  until  he  is  proved  guilty.  'This  i-ule,'  said  Judge  Selden,  iu  People  v.  Toynbee, 
2  Park.  Cr.  490,  526,  '  will  be  found  specifically  incorporated  Into  many  of  our  State  Con- 
stitutions, and  is  one  of  those  rules  which  in  our  Ck>ustitution  are  compressed  into  the 
brief  but  significant  phrase  *  due  process  of  law.*  Indeed  to  hold  that  a  legislature  can 
create  artificial  preimmptions  of  guilt  from  facts  which  are  not  only  consistent  with  inno- 
cence, but  which  are  not  even  a  constituent  part  of  the  crime  when  committed,  is  to  hold 
that  it  oa-  the  power  to  talce  away  from  a  judicial  trial,  o^  at  least  substantially  reduce  in 
it  the  very  el^m^nt  which  makes  it  judicial.  To  hold  bq  Is  to  hold  that  the  legislature  has 
power  to  bind  and  circumscribe  the  judgments  of  courts  and  juries  In  matters  of  fact,  and 
in  an  important  measure  to  predetermine  their  decisions  and  verdicts  for  them.  It  Is 
true  the  accused  has  the  right  of  defense  U  f t  to  him,  and  may,  if  he  can  adduce  satisfac- 
tory evidence,  rebut  the  statutory  presumptions;  but  the  production  of  such  evidence  is 
not  always  easy,  even  with  the  right  to  testify  in  his  own  behalf;  and  the  right  to  testify 
in  his  own  behalf  having  been  granted,  can  be  abrogated  by  the  legislature.  It  la  not  one 
of  those  great  and  immemorial  rights  which  lie  imbedded  in  the  pbraae  ^  the  law  of  the 
land.'  See  Cooley  Const.  LIm.  ♦851-*357;  Clark  v.  Mitchell,  64  Mo.  564 ;  Parsnm  v.  RusseU, 
11  Mich.  113, 121;  Boker.  Henderson,  4  Dev.  1;  Taylor  v.  Porter,  4  Hill  (N.  Y.)  140;  Em- 
imry  v.  Conner,  3  N.  Y.  611,  517;  Wynchamcr  v.  People,  13  id.  378;  People  v.  Tnynber,  20 
Barb.  (S.  C.)  168;  also  on  appeal,  2  Park.  Cr.  490,  and  see  pariicularly  the  remarks  of  Sel- 
DEN,  J.,  524-7. 

"  Our  attention  has  been  called  to  Commonwealth  v,  WiUiams,  6  Gray,  1,  and  State  v. 
Hurley,  54  Me  562,  in  which  it  was  decided  that  statutes  providing  that  in  prosecutions 
for  Belling  spirituous  and  intoxicating  liquors,  delivery  in  or  from  any  building  or  place 
other  than  a  dwelling-house,  *  shall  be  deemed  prima /acic  evidence  of  a  sale,*  were  con- 
stitutional. It  cannot  be  denied  that  those  cases  are  weighty  precedents  for  the  prosecu- 
tion. But  in  the  first  of  them  Judge  Thomas  dissented  from  his  associates  in  an  able  opin- 
ion, and  both  of  them  differ  from  the  case  at  bar  In  this,  that  the  fact  which  the  statutes 
make  prima  facie  evidence  of  a  sale,  to  wit,  delivery,  is  a  necessary  constituent  of  a  sale, 
wh^^as  the  facts  which  are  made  prima  facie  evidence  by  our  statute  may  not  only  ex- 
ist without  the  offense,  but  the  offense  may  eidst  without  the  facts.  They  do  not  neces- 
sarily enter  into  its  commission .  If  this  difPerence  Is  not  enough  to  distinguish  the  case 
at  bar  from  the  cases  cited,  we  can  only  say  that  we  must  rather  adhere  to  our  own  judg- 
ment, which  seems  to  accord  with  that  which  was  entertained  by  the  higher  courts  of 
New  York,  than  defer  to  the  judgment  of  the  courts  which  decided  those  cases,  howoTer 
highly  we  respect  it.** 

The  principle  of  Com.  v.  WiUiamSt  6  Gray,  1,  is  quite  easily  distinguished  from  that  ol 
.the  principal  caac}. 
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(8  MaoAithur,  212.) 

BecHwr  — foreign  corporation  —  leave  to  tictf. 

A  •ait  agaioBt  a  receiver  of  a  foreign  corporation  for  damages  will  not  be  warn- 
tained  without  leave  of  the  court  which  appointed  the  reoelyer.* 

ACTION  of  damages  for  personal  injuries,  against  a  receiver, 
appointed  in  Virginia,  of  a  railway  company  of  that  State. 
Defendant  pleaded  that  no  leave  to  sue  had  been  obtained  from  the 
court  which  appointed  the  receiver.    The  plaintiff  demurred. 

S.  S.  HenhUy  for  plaintiff. 

Walter  S.  Cox  and  Suiden  Kent^  for  defendant,  cited  Parker  v. 
Browing^  8  Pai.  388;  Albany  Oxty  Bank  v.  Schermerhomy  9  id.  372; 
laylor  v.  Baldwin,  14  Abb.  Pr.  166  ;  DeOroot  v.  Jay^  30  Barb. 483; 
0.  £  M.  B.  R.  Co.  V.  Davisy  23  Ind.  553;  Noe  v.  Oibsony  7  Pai. 
513;  O.JiM.  R.  R.  Co.y.  Fitch,  20  Ind.  498;  Tink  y.  RundeH, 
10  Beav.  318 ;  Edwards  on  Eec*rs,  p.  145  ;  Meara^s  AdmW  v.  Hoi' 
hroohy  etcy  20  Ohio  St.  137 ;  s.  c,  5  Am.  Rep.  633  ;  Henderson  v. 

•  See  CoyiU  v.  ^yooldHdge  (8  Baxt.  580),  S5  Am.  Rep.  HO. 
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WaVkeTy  56  (Ja.  481;   Vermont  and  Canada  R.  R.    Co.  v.    Vermont 
Central  R.  R.,  46  Vt  798. 

MacArthur,  J.  The  plea  demurred  to  would  probably  not  be 
sustained  in  the  State  of  Vermont,  because  the  courts  of  that  State 
appear  to  have  decided  that  a  receiver,  operating  a  railroad  as  a 
common  carrier,  would  be  liable  in  an  action  for  damages  occasioned 
by  any  breach  of  his  obligation  while  acting  in  that  capacity.  In 
Paige  v.  Smith,  99  Mass.  395,  this  doctrine  is  imputed  to  the  courts 
of  that  State,  and  it  is  held  that  a  receiver  appointed  there  would 
be  equally  liable  to  an  action  in  the  courts  of  another  State  for  a 
similar  cause  of  action,  instituted  without  the  permission  of  the 
court  appointing  the  receiver.  In  Kinney  v.  Crockery  18  Wis.  74, 
and  AUen  v.  Central  R.  R.  of  lowa^  42  Iowa,  683,  the  same  rule  is 
asserted.  With  the  exception  of  these  authorities,  it  is  not  too  much 
to  say  that  the  decisions  in  England  and  in  the  United  States  are 
to  the  effect  that  it  is  requisite  to  apply  to  the  Court  of  Chancery  in 
which  the  receiver  was  appointed,  when  a  suit  is  to  be  brought 
against  him  in  his  official  capacity.  This  rule  is  established  by  so 
many  authorities  that  citation  is  scarcely  necessary.  The  briefs  of 
counsel  are  sufficiently  full  of  such  references.  The  possession  of 
the  receiver  is  considered  that  of  the  court,  and  it  is  therefore  re- 
garded as  the  duty  of  the  court  to  protect  the  possession  of  its  of- 
ficer from  any  invasion  of  persons  or  suits  at  law.  Any  party  may 
come  into  court  and  test  the  justice  of  any  claim  he  has  upon  the 
fund,  and  he  may  be  himself  examined  yro  interesse  sua.  If  he  has 
a  prior  interest  it  will  be  protected,  and  he  will  be  permitted  to 
bring  such  suits  at  law  as  may  be  proper  to  determine  any  legal  or 
equitable  rights  he  may  have  upon  the  estate.  The  Court  of  Chan- 
cery having  acquired  jurisdiction  of  the  subject-matter,  will  retain 
it  for  the  benefit  of  those  who  may  be  found  ultimately  entitled  to 
it    2  Story's  Eq.  Jur.,  §§  331-334 ;  Parker  v.  Browning^  8  Pai.  388. 

It  was  earnestly  urged  by  counsel  for  plaintiff  that  this  was  a 
mere  claim  for  damages,  and  that  it  did  not  affect  the  possession  of 
the  property  in  the  receiver.  The  same  view  was  relied  upon  in 
Wistoall  V.  Sampson,  14  How,  52.  The  Supreme  Court  disposed  of 
that  view  of  the  case  by  observing:  "  But  conceding  the  preceding 
[at  law]  did  not  disturb  the  possession  of  the  receiver,  the  argu- 
ment does  not  meet  the  objection.  The  property  is  a  fund  in  court, 
to  abide  the  event  of  the  litigation,  and  to  be  applied  to  the  pay- 
Vol.  XXXVI— 14 
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ment  of  the  judgalent/  creditor,  who  has  filed  his  biJl  to  remove  im- 
pediments ill  the  way  of  his  execution.  If  he  has  succeeded  in 
establishing  his  right  to  the  application  of  any  portion  of  the  fund, 
it  is  the  duty  of  the  court  to  see  that  such  application  is  made; 
and  in  order  to  effect  this,  the  court  must  administer  it  independ- 
ently of  any  rights  acquired  by  third  persons  pending  the  litig;i- 
tion."  So  that  wherever  a  claim  is  made  which  will  affect  the 
estate,  the  court  will  pay  no  respect  to  it  when  acquired  during  the. 
suit,  unless  presented  for  audit  and  adjudication.  The  court  will 
administer  the  property  and  protect  and  preserve  every  interest. 
This  is  the  rule  as  settled  by  the  Supreme  Court,  and  we  must  fol- 
low it  as  binding  authority.  The  Supreme  Courts  of  the  States 
may  entertain  different  views,  and  feel  that  they  are  not  bound  bj 
the  decisions  of  that  tribunal.  Not  so  with  us.  And  until  a  dif- 
ferent rule  shall  prevail,  we  must  adhere  to  that  so  clearly  estab- 
lished. 

There  must  be  judgment  for  the  defendant  upon  the  demurrer. 


Hoiles  v.  TJn-ited  Statbs, 

(8MacArthur,870.) 

Criminal  law —  larceny  of  goods  of  ttevera/  at  one  Hms^ 

For  larcenjr  of  the  goods' of  several  at  the  same  time  there  can  be  oonTlatkn 
and  sentence  bat  for  a  single  offense.* 

r\  ERTIORARI.    The  opinion  states  the  case. 

A,  0.  Riddle,  for  petitioners. 

7/.  H.  Wells,  for  United  States. 

MAcARTHUii,  J.  This  is  a  writ  of  certiorari  to  the  police  court 
The  petitioners  for  the  writ  set  forth  that  they  are  detained  and 
imprisoned  in  the  jail  of  the  District  of  Columbia  under  color  of  a 
pretended  judgment  and  sentence  of  the  police  court  of  said  dis- 
trict.    They  also   allege   that  on   October  25,  1877,  they  were  con* 

•To  same  effect.  Wilson  v.  State  (45  Tex.  78),  23  Am.  Rep.  608. 
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Ticted  in  said  last  named  court  on  three  several  informations  charging 
them  with  three  several  larcenies,  and  sentenced  to  imprisonment 
for  a  period  of  one  hundred  and  eighty  days  each  on  each  of  said 
informations.  They  then  aver  that  all  of  said  larcenies  were  one 
act,  done  and  committed  at  one  place  and  one  time  ;  that  tho  prop- 
erty alleged  to  have  been  stolen  was  the  property  of  three  several 
persons,  but  was  altogether  in  one  room  and  all  taken  by  the  same 
act ;  that  said  larceny  was  illegally  severed  into  three,  by  means 
whereof  the  petitioners  were  subjected  to  three  times  as  much  im- 
prisonment as  the  law  awards  for  the  alleged  crime.  They  repre- 
sent that  they  have  now  suffered  the  full  temi  of  one  hundred  and 
eighty  days'  imprisonment,  the  period  beyond  which  they  cannot  be 
detained. 

The  return  of  the  writ  consists  of  the  information  and  the  con- 
victions, but  there  is  nothing  on  the  facts  of  this  record  to  show 
that  tho  goods  stolen  were  all  taken  at  the  same  time,  or  in  a  single 
transaction .  The  larceny  is  charged  in  each  of  the  informations  as 
if  it  had  been  a  separate  larceny,  and  nothing  appears  to  contradict 
this  view,  unless  it  is  the  fact  that  each  imformation  charges  the 
goods  to  have  been  stolen  on  the  same  day.  We  do  not  think  that 
this  circumstance  alone  is  sufficient  to  show  that  the  police  court 
exceeded  the  limits  of  its  jurisdiction.  We  are  therefore  of  opin- 
ion that  ihe  writ  must  be  quashed.  The  matter  set  forth  in  the 
petition  can  more  properly  be  examined  on  a  writ  of  luibeas  corpus. 
The  return  of  the  officer  can  be  controverted  in  that  proceeding, 
and  the  petitioners  will  have  the  right  to  introduce  such  other 
facts  and  circumstances  as  may  be  material  to  their  case.  R.  S.,  § 
760.  We  think  this  is  not  the  practice  in  acase  of  certiorari,  where 
the  question  is  to  be  decided  upon  the  record  alone,  without  tho 
right  of  denying  any  of  the  facts  it  contains.  This  writ,  however, 
might  be  used  m  aid  of  a  habeas  corpus,  and  then  the  record  and 
circumstances  could  be  brought  fully  before  the  court  for  its  deci- 
sion. The  pnnciple  of  law  m  the  case  was  however  discussed  at 
large  on  the  argument,  and  it  has  been  suggested  that  an  expres- 
sion of  opinion  would  be  advisable  with  a  view  to  the  future  prac- 
tice. To  meet  this  expectation  we  have  carefully  considered  the 
question,  and  are  prepared  to  decide  it. 

All  the  judges  who  heard  the  argument  are  of  opinion  that  where 
the  larceny  consists  of  a  single  act,  and  the  stolen  goods  belong  to 
different  persons,  it  is  unnecessary  that  there  should  be  separate 
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informations  or  indictments^  and  that  in  such  case  there  can  only 
be  a  single  conviction  and  sentence.  It  is  a  mle  of  criminal  plead- 
ing, that  where  several  articles  of  property  are  stolen  at  the  same 
time  and  place,  the  stealing  constitutes  but  one  offense  and  should 
be  so  charged  in  the  indictment  or  information.  It  is  regarded  as 
a  single  act  and  the  result  of  one  intention.  I  do  not  believe  it  is 
necessary  to  cite  any  authority  in  support  of  this  familiar  princi- 
ple. Where  the  articles  are  stolen  at  different  times,  they  are  differ- 
ent acts  of  larceny,  and  may  be  charged  as  different  offenses.  '*  But 
it  seems  that  if  the  property  of  several  persons,  lying  together  in 
one  bundle,  or  chest,  upon  the  same  table,  or  even  in  the  same  Tiouse, 
be  stolen  together  at  one  time,  the  value  of  the  whole  may  be  put 
together,  for  such  stealing  is  one  entire  felony."  2  Huss.  on  Cr. 
177. 

And  to  the  same  effect  is  .1  Hale's  P.  C.  531,  where  the  author 
gives  the  illustration  :  "  But  it  seems  to  me  that  if,  at  the  same 
time,  he  steals  goods  of  A.  to  the  value  of  sixpence,  goods  of  B.  to 
the  value  of  sixpence,  and  goods  of  C.  to  the  value  of  sixpence, 
being,  perchance,  in  one  bundle,  or  upon  a  table,  or  in  one  shop, 
this  is  grand  larceny,  because  it  is  one  entire  felony,  done  at  the 
same  time,  though  the  persons  had  several  properties ;  and  there- 
fore in  one  indictment  they  make  grand  larceny."  See,  also,  3 
Chit.  Cr.  L.,  959,  in  the  note.  Now,  if  the  petition  in  this  case 
truly  avers  that  the  larcenies  set  up  in  the  three  several  informations 
were  of  goods  stolen  at  the  same  time,  and  by  the  same  act,  and  at 
the  same  place,  although  of  different  owners,  then  according  to 
this  authority,  such  stealing  is  one  entire  larceny,  and  may  there- 
fore be  embraced  in  the  same  imformation  for  the  purpose  of  mak- 
ing a  case  of  grand  larceny  and  increasing  the  punishment.  It 
appears  from  the  certified  copies  of  the  informations  that  each 
charges  only  petit  larceny,  and  the  combined  value  of  the  goods 
alleged  to  have  been  stolen  is  not  sufficient  to  make  a  case  of  grand 
larceny  under  our  penal  code.  For  a  single  act  of  petit  larceny 
the  defendants  may  be  imprisoned  at  most  for  a  period  of  six 
months,  but  because  there  were  three  several  owners  of  thd 
property  they  have  been  tried  and  punished  three  times  for  the 
same  criminal  act,  and  have  been  sentenced  to  imprisonment  a 
whole  year  beyond  the  period  prescribed  by  authority  of  law.  We 
cannot  sanction  this  practice.  We  are  referred  to  United  States  v. 
Beerma7i,  5  Cr.  C.  C.  R.  412,  where  a  majority  of  the  late  Circuit 
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Court  decide  that  if  the  goods  of  several  persons  are  stolen  at  the 
same  time,  the  stealing  of  each  person's  goods  constitutes  a  distinct 
offense,  and  may  be  the  subject  of  a  distinct  and  separate  indict- 
ment. Chief  Justice  Oranch  delivered  the  opinion  of  the  court, 
and  it  was  relied  upon  as  showing  the  practice  which  has  always 
prevailed  in  this  district.  I  have  carefully  read  the  remarks  of  the 
learned  chief  justice.  The  authorities  which  he  cites  refer  to 
cases  of  burglary,  or  are  in  regard  to  the  construction  of  ancient 
English  statutes.  He  also  states  that  he  had  examined  down  to 
that  time  every  case  of  larceny  in  the  then  county  of  Washington, 
and  fonnd  only  ten  indictments  charging  in  one  count  stealing  the 
goods  of  several  persons  at  the  same  time.  There  is  a  vigorous 
and  earnest  dissent  by  one  of  the  three  judges.  We  are  unable  to 
recognize  that  judgment  as  law,  for  it  authorizes  in  the  practice  of 
this  court  the  doctrine  that  for  one  offense  a  prisoner  may  be  tried 
and  punished  three  times,  or  as  many  times  as  there  are  distinct 
owners  of  goods  stolen  at  the  same  time.  To  divide  one  larceny 
into  several  because  there  were  several  owners  of  the  property  is 
contrary  to  the  constitutional  guaranty  and  the  spirit  of  the  com- 
mon law ;  and  if  the  statements  in  the  petition  are  true,  two  of 
the  convictions  were  wrong,  and  the  prisoners  should  be  discharged 
upon  the  expiration  of  the  sentence  on  the  first  information. 

An  objection  was  urged  that  an  information  or  indictment 
charging  the  stealing  of  the  goods  of  different  persons  at  the  same 
time  would  be  bad  for  duplicity.  No  objection  of  that  kind  would 
be  available  within  the  rule  here  laid  down,  provided  the  value  and 
owner  of  each  article  were  specifically  set  forth.  State  v.  Merrill, 
44  N.  H.  624;  State  v.  Daniels,  32  Mo.  558.  But  where  the  in- 
dictment  contains  several  counts,  each  stating  a  different  owner  for 
distinct  portions  of  the  goods  taken  at  the  same  time,  or  where,  as  in 
this  case,  there  are  different  informations,  each  containing  an  aver- 
ntent  of  ownership  for  distinct  parcels  of  the  goods,  there  can  be  but 
one  judgment  and  one  term  of  imprisonment. 

But  for  the  reasons  already  stated,  the  writ  may  be  quashed 
viUiout  prejadioe  to  the  right  of  the  petitioners  suiiig  oot  a  hdbeoi 
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&  MacArthur,  484.) 

Damages  —  tneaaure  of —  assault  and  haiUrff. 

Exemplary  dftmages  cannot  be  recovered  in  a  civil  action  for  an  afssaolt  and 
battery  which  is  also  punishable  by  a  criminal  proeecatlon.* 

ACTION  of  damages  for  assault  and  battery  by  defendant's  wifo 
on  plaintifiTs  wife.     The  opinion  states  the  case.    The  plaint* 
iff  had  judgment  below. 

S.  S.  Henkle  and  J.  Wilson,  for  plaintiff. 

R.  F.  Merrick  and  7?.  Ross  Perry,  for  defendants. 

Wylie,  J,  [Omitting  other  points.]  The  plaintiffs'  third  prayer 
was  also  granted,  which  was  as  follows:  "If  the  jury  find  that 
the  assault  and  beating  was  without  immediate  or  recent  provoca- 
tion, and  was  malicious  or  wanton,  they  must,  in  addition  to  com* 
pensatory  damages  and  damages  for  wounded  feelings,  give  puni- 
tive damages.'* 

This  instruction  is  objectionable  in  that  it  tells  the  jury  they 
must  give  the  punitive  damages  in  the  case  supposed.  It  contains 
also  the  same  errors  as  the  first  two  instructions,  as  it  assumed  that 
the  evidence  had  established  the  existence  of  mental  suffering  on 
the  part  of  Mrs.  Huber. 

Lastly,  it  is  objectionable  in  its  method  of  classifying  the  dam* 
ages,  which  it  divides  into  three  sorts:  first,  the  compensatory; 
second,  for  the  mental  sufferings ;  and  third,  the  punitive. 

The  fii*st  instruction  granted  was  intended  to  include  all  damages  of 
the  compensatory  class,  and  might  properly  include  remuneration 
for  wounded  feelings  and  mental  suffering ;  the  second  required  the 
jury  to  find  (in  the  given  case)  distinct  damages  under  that  decision 
on  account  of  mental  suffering;  and  the  third  instruction  told  the 
jury  that  in  the  case  there  supposed  they  must  find  punitive  dam- 
ages. 

Now  there  are  properly  only  two  classes  of  damages  known  in 
the  law  for  such  cases  as  this  —  the  compensatory,  and  those  called 

To  tamo  effect.  Fay  ▼.  Varlier  (58  N.  H.  d42),  16  Am.  Rep.  270. 
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sometimes  punitive,    sometimes  exemplary,   and   sometimes    vin- 
dictive. 

Under  the  instrnctions  which  were  granted  in  tliis  case  it  is  by 

J*o  means  certain  that  double  compensation  for  the  mental  suffer- 

^^S  niiglit  not  have  been  given  by  the  jury,  and  possibly  were  given. 

^s  respects  the  obligatory  character  of  the  second  and  third  in- 

*  ''iiet  ions,  requiring  the  jury  to  give  damages  in  addition  to  those 

^**^ly  compensatory,  in   the  cases  put,   respectively,  in  those  in- 

.''^^tions,  it  has  always  been  held  that  binding  instructions  of 

^J^^  character  were  erroneoug.    In  a  learned  note  to  Sedgwick,  page 

j      *  ^any  authorities  have  been  brought  together,  in  which  such 

^/i|.  *^ctions  are  shown  to  be  erroneous,  and  we  are  content  atpres- 

>^  ^"^  do  no  more  than  to  refer  to  that  collection. 

*^  addition  to  these  views,  the  case  is  presented  in  another  aspect 
'^tv^er  the  principle  which  was  announced  by  the  unanimous  opinion 
oi  the  Supremo  Judicial  Court  of  Massachusetts,  in  Austin  v. 
WikoHy  4  Mete.  273.  That  was  an  action  for  libel  by  the  female 
defendant  upon  the  female  plaintiff,  and  was  tried  before  the  chief 
instice  of  the  Common  Pleas.  The  damages  obtained  were  small, 
and  the  plaintiffs  carried  up  their  case  on  exceptions  to  the  charge 
of  that  courL  The  higher  court  at  that  time  was  composed  of 
Shaw,  C.  J.,  and  of  .Wilder,  Dewbt,  Metcalf,  and  Fletcher  ; 
and  their  opinion  was  as  follows : 

"We  are  of  opinion  that  the  jury  were  rightly  instructed  that 
the  damages  in  this  case  must  be  limited  to  a  compensation  for  the 
injury  received.  Whether  exemplary,  vindictive,  or  punitive  dam- 
ages—that is,  damages  beyond  a  compensation  or  satisfaction  for 
the  plaintiflTs  injury  —  can  never  be  legally  awarded  as  an  example 
to  deter  others  from  committing  a  similar  injury,  or  as  a  punish- 
ment of  the  defendant  for  his  malignity,  or  wanton  violation  of 
^ialduty  in  committing  the  injury  which  is  the  subject  of  this  suit, 
isa  question  upon  which  we  are  not  now  required  nor  disposed  to  ex- 
pressan  opinion.  The  arguments  and  the  authorities  on  both  sides  of 
^^lia  question  are  to  be  found  in  2  Greenl.  on  Ev.,  title  Damages,  and 
'^g-  on  Dam.  39,  etc.  If  such  damages  are  ever  recoverable,  we 
J''^  clearly  of  opinion  that  they  cannot  be  recovered  in  an  action 
^^ran  injury  which  is  also  punishable  by  indictment,  as  libel,  and 
*5sanlt  and  battery.  If  they  could  be,  the  defendant  might  be 
ponished  twice  for  the  same  act  We  decide  the  present  case  on 
^his  single  ground.     See  Thorhy  v.  Lord  Kerry,  4  Taunt  356; 
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Whitney  v.  Hitchcock^  4  Den.  461 ;  Taylor  v.  Carpent^^  2  Woodb. 
&  Min.  1-22/' 

Undoubtedly  a  party  charged  with  publishing  a  libel,  or  the  com- 
mission of  an  assault  and  battery,  is  liable  at  the  same  time  to  a 
civil  action  for  damages  and  to  a  criminal  prosecution  for  his  of- 
fense against  the  public;  and  this  decision  recognizes  that  princi- 
ple. But  in  all  cases  where  this  double  liability  exists,  the  damages 
in  the  action  should  be  compensatory  only,  and  not  punitive. 

Even  this  rule  will  be  found  to  be  suflQciently  latitudinous  for 
all  the  ends  of  justice,  and  there  should  be  some  limit  to  restrain 
juries  from  running  wild  in  the  matter  of  damages. 

Compensatory  damages  include  such  as  the  jury  may  award  for 
injuries  done  to  the  person,  for  all  the  expenses  immediately  re- 
sulting from  such  injuries,  for  loss  of  time,  for  disabilities,  for  loss 
of  health,  for  bodily  pain,  and  for  mentil  sufferings,  including 
allowance  on  these  accounts  for  the  future. 

Surely  these  are  no  narrow  boundaries  for  the  range  of  juries  in 
the  irresponsible  exercise  of  their  fancy  or  their  discretion.  It  ap- 
pears to  us  that  after  damages  have  been  computed  on  all  these 
several  grounds^  no  defendant  who  is  still  liable  to  fine  and  impris- 
onment by  the  criminal  law  should  be  further  punished  by  the  in- 
fliction of  punitive  damages  for  the  benefit  of  a  plaintiff  who  is 
already  compensated,  and  who  is  no  more  entitled  to  them  than 
any  other  member  of  the  community. 

Cases  however  may  happen,  as  such  cases  have  happened,  where 
the  injury  done  may  be  aggravated  by  wanton  violation  of  the 
rights  of  others,  by  malice,  or  revenge  without  cause,  resulting  in 
a  species  of  injury  whose  effects  can  neither  be  calculated  nor  com- 
pensated, and  for  which  the  law  has  provided  no  remedy  except  an 
action  for  damages.  These  constitute  the  class  of  injuries  for 
which  damages,  both  compensatory  and  punitive,  may  justly  be 
awarded*  The  seduction  of  a  wife  or  daughter  belongs  to  this 
class. 

[Omitting  other  points.] 
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ViKSOK  V.  Bbvbbidgb. 

(B  MaoArthur,  fldT.) 

Paartnenhtip — participation  in  proJUs  a»  tompemaHan  —  notice. 

A.  and  B.,  oopartnerB,  agreed  with  their  Balesman  G.  to  associate  his  name 
with  the  firm,  and  to  give  him  a  percentage  of  the  sales  for  his  compensa- 
tion, and  that  he  should  not  be  liable  for  the  debts.  Thej  advertised  in  a 
newspaper  that  0.  was  to  have  an  interest  in  the  establishment.  Hdd,  that 
a  creditor  of  the  firm  could  not  recover  against  C.  wlthoat  proof  that  pre- 
vionsly  to  giving  credit  he  knew  of  the  pablicatlon,  or  that  defendant  held 
himself  out  as  partner,  and  that  plaintiff  trusted  him  as  partner. 

ACTION  on  a  promissory  note  made  by  0.  S.  Fowler  &  Co.  The 
defendant  was  saed  as  member  of  that  firm.  The  plaintiff 
ga?e  in  evidence  the  following  advertisement  published  in  **  The 
National  Intelligencer^*  newspaper,  about  the  1st  of  April,  1858: 
'^  Notice !  M.  Wm.  Beveridge  has  an  mterest  m  onr  establishment 
from  the  1st  instant  We  trust,  with  his  additional  aid,  etc.,  we 
shall  be  able  to  offer  further  inducements  in  our  business.  C.  S. 
Powler  &  Co.**  It  appeared  that  before  the  publication  the  defend- 
ant was  employed  by  the  firm,  then  consisting  of  Charles  S.  Fowler 
and  John  F.  Webb,  as  a  salesman,  at  a  fixed  salary;  and  about  that 
dme  the  following  agreement  was  made. 

"We,  the  undersigned,  do  hereby  agree  to  associate  with  us  the 
name  of  M.  Wm.  Beveridge,  for  the  space  of  one  year,  for  the  pur- 
pose  of  conducting  the  crockery  business  in  its  various  branches, 
under  the  name  and  style  of  C.  S.  Fowler  &  Co. ;  the  said  M. 
Wm.  Beveridge  to  receive  for  his  services  the  rate  of  four  per  cenv 
on  the  gross  amount  of  cash  and  credit  sales;  but  in  no  case  shall 
the  said  M.  Wm.  Beveridge  be  considered  bound  for  any  debt  or 
debts  of  the  above-named  firm.*' 

It  also  appeared  that  defendant  had  no  more  control  in  the  busi- 
ness in  the  said  firm  after  than  before  said  agreement;  that  he 
never  signed  the  firm-name,  purchased  goods,  nor  contracted  debts 
in  his  name;  and  was  not  acquainted,  in  any  way,  with  its  business 
or  books,  except  so  far  as  it  was  necessary  in  the  discharge  of  his 
duty  as  salesman. 

The  defendant  asked  the  court  to  instruct  the  jury  as  follows: 

First.  That  the  publication  offered  in  evidence  was  not  a  declaf' 
Vol.  XXXVI— 15 
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ation  of  partnership,  and  had  not  the  effect  to  make  defendant 
i^espousible,  as  a  partner,  for  the  debts  of  the  firm  of  C.  S.  Fowler 
&  Co.,  notwithstanding  that  it  was  authorized  by  him. 

Second.  That  in  the  absence  of  actual  proof  of  partnership,  the 
plaintiff  cannot  recover  from  defendant  in  this  action  without 
proving  that  he,  the  defendant,  held  himself  out  to  plaifltifTs  in- 
testate as  such  partner,  and  that  she  gave  the  credit  to  said  firm, 
out  of  which  the  note  in  suit  grew,  believing  defendant  to  be  a 
member  thereof;  that  it  is  not  suflScient  to  show  that  defendant 
held  himself  out  to  the  world  generally  as  a  partner;  but  it  must 
be  proved  that  he  so  held  himself  out  to  the  plaintiff's  intestate, 
and  that  the  publication  was  not  such  holding  himself  out  to  her, 
nor  sufficient  to  make  him  liable  as  a  partner  in  this  action,  unless 
the  jury  found  that  it  came  to  her  knowledge  before  the  credit  was 
given. 

Third.  That  the  publication  is  merely  a  circumstance  which 
may  bo  considered  as  tending  to  prove  actual  knowledge  by  plaint- 
iff's intestate  that  defendant  held  himself  out  as  a  partner, 
but  does  not  raise  a  presumption  of  such  knowledge,  to  be  rebutted 
by  the  defendant;  and  unless  the  jury  are  satisfied  that  such  knowl* 
edge  existed  the  defendant  is  not  liable. 

These  requests  were  refused. 

A.  G.  Riddle  and  Francis  Miller^  for  plaintiff. 
W.  S.  Cox  and  W.  B.  Webb,  for  defendant 

Hagner,  J.  The  defendant's /r*/  prayer  presents  to  the  coart 
the  question  whether  the  advertisement,  in  itself,  was  a  declaration 
which  was  sufficient  to  bind  the  defendant  as  a  partner,  as  to  any 
person  who  may  have  dealt  with  the  firm  after  seeing  the  advertise- 
ment.    In  our  opinion  it  was  legally  entitled  to  no  such  effect 

It  merely  stated  that  "from  the  Ist  instant"  Beveridge  had  "an 
interest  in  the  establishment/'  which,  in  itself,  furnishes  no  proof 
that  he  was  to  be  a  member  of  tliefirm;  since  a  participation  in 
profits,  if  the  language  necessarily  implied  even  that,  does  not,  in 
itself,  constitute  the  recipient  a  partner. 

In  Pollock's  Digest  of  the  Law  of  Partnership,  page  2,  it  is  de- 
clared that  the  nearest  approach  to  a  precise  definition  which  has 
been  given  by  judicial  authority  in  England  is  the  statement  that 
'*  to  constitute  a  partnership  the  parties  must  have  agreed  to  carrj 
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on  basiness  and  share  the  profits  in  common,  where  ^profits*  means 
the  excess  of  returns  over  outlays."*     So  far  from  conveying  any 
such  idea,  the  language  of  the  advertisement  would  seem  to  repel 
•t.    It  simply  gives  notice  that  from  the  date  specified  Beveridge 
"has  ail  interest,"  and  it  contains  the  further  expressions,   "our 
establishment,"  "our  business,"  **we  trust,"  **  we  shall,"  "his  ad- 
<lttional  aid;"  and  it  is  not  signed  by  Beveridge  or  by  the  individ- 
ual members,  but  with  the  old  firm-name.    For  these  reasons,  we 
^hink  the  firet  prayer  of  the  defendant  should  have  been  granted. 
In  our  opinion  the  second  prayer  of  tlie  defendant  correctly  em- 
^ied  the  law  upon  the  point  involved.     Where  the  party  sued  in 
^ality  was  not  a  partner,  he  cannot  be  held  answerable  to  a  cred- 
itor of  the  firm,  unless  it  is  proved  in  some  satisfactory  manner  that 
the  plaintifif,  at  the  time  the  credit  was  given  to  the  firm,  had  been 
'ndaced  to  believe  that  the  defendant  was  in  fact  a  partner,  by 
^onie  act  or  declaration  on  his  part  which  had  come  to  the  plaint- 
•^3  knowledge,  and  upon  the  faith  of  which  he  gave  the  credit 
Una  is  succinctly  stated  in  note  3  to  section  65  of  Story  on  Part- 
"^''ship     ggg^  j^isQ^  Pollock,  p.  23.     A  person  who  is  not  really  a 
l^'^tnor  may  by  act  or  declaration  untruly,  and  without  authority, 
P^'OBont  himself  as  such   to  othei*s,  and  thereby,  under  some  cir- 
^•^^st^nces,  expose  himself  to  liability  as  a  member  of  the  firm. 
^'*ock,  22.     Such  act  or  declaration  is  known  as  "  holding  out" 
®^el^  as  a  partner;  and  upon  the  plain  principle  of  honesty  such 
'^cl  ttc3t  estops  a  defendant  from  afterward  disclaiming  the  charac- 
■>o   has  thus  voluntarily  assumed.     But  such  conduct  will  not 
^*^1^  the  plaintiff  to  recover  against  such  a  defendant  unless  it 
J.  ^  i>Teviously  "  been  known  to  the  person  who  seeks  to  make  him 
*^  i  otherwise  there  is  no  duty  toward  that  person."    Pollock, 
^^*    ^3-4  ;  1  Taylor  on  Ev.,  §  773.     Whatever  force,  therefore,  the 
,     ^^tisement  might  be  supposed  to  have,  if  it  had  previously  come 
.,      *'*'^  notice  of  the  plaintiffs  intestate,  the  prayer'  properly  stated 
.    ^    it  could  have  no  such  effect  unless  he  had  been  so  apprised 

01        1  A. 


'^  ^«  third  prayer  raises  the  question  as  to  the  legal  value  of  the 

j^*,  that  the  advertisement  "  had  been  published  in  *  The  Natvonal 

^^iligencer,^  a  newspaper  published  in  the  city  of  Washington, 

.  ^  taving  a  large  circulation  in  Washington  audits  vicinity,  three 

^.^^^^a;"  for  there  is  no  other  evidence  whatever  upon  the  point  pre- 


*  To  same  effect,  Satiffsion  v.  Haek,  6S  Md.  178»  198 —Bkp. 
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sented  to  this  court  by  the  exception.  There  is  therefore  nothing 
before  ns  to  show  that  the  plaintiff's  intestate  lived  **  in  Washing- 
ton or  its  vicinity,"  or  that  she  took  the  paper,  or  had  the  opportu- 
nity of  seeing  the  notice;  and  in  the  absence  of  such  proof,  the 
mere  fact  of  the  publication,  m  our  opinion,  was  entirely  insufG- 
cient,  in  the  words  of  the  authorities,  ^'  to  lead  the  jury  to  conclude 
that  she  had  any  knowledge  that  it  had  been  published  at  the  time 
of  this  transaction.  The  very  point  has  been  settled  by  the  au- 
thorities here  and  in  England.  2  Taylor  on  Ev.,  §  1479;  Boyd  v. 
McCann,  10  Md.  118, 

The  bare  fact  of  publication,  then,  being  insufficient  to  enable 
the  jury  to  conclude  that  the  notice  had  come  to  the  knowledge  of 
the  plaintiff's  intestate,  the  defendant  had  a  right  to  ask  that  the 
jury  should  be  instructed  that  there  was  a  total  failure  of  evidence 
upon  the  point.  The  instruction  as  asked  was  less  favorable  to  the 
defendant  than  he  was  entitled  to  claim. 

This  position  is  fully  sustained  by  the  authorities,  and  we  adopt 
as  our  own  the  language  of  the  Court  of  Appeals  of  Maryland. 
Clarh  V.  Dederick,  31  Md.  148.  "  The  legal  sufficiency  of  the  evi- 
dence adduced  to  sustain  the  issue,  or  to  establish  any  particular 
fact  material  to  its  determination,  is  a  question  of  law  and  not  of 
fact;  and  whenever  it  is  so  light  and  inconclusive  that  no  rational, 
well-constructed  mind  can  infer  from  it  the  fact  which  it  is  offered 
to  establish,  it  is  the  duty  of  the  court,  when  applied  to  for  that 
purpose,  to  instruct  the  jury  that  there  is  no  evidence  before  them 
to  warrant  their  finding  the  fact  thus  attempted  to  be  proven." 

We  therefore  reverse  the  rulings  excepted  to,  and  remand  the 
case  for  a  new  trial. 

Reversed  and  remtmded* 
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Sarrihak  v.  First  Bryan  Baptist  Ghuboh. 

(68  Qa.  1t$6.) 

RtUffious  iocieiy  —  ultra  vires  —  excurtion. 
^^^      ineorporated  for  religioas  worship  has  no  power  to  contract  for  a 


at  excarsion,  to  raise  money  for  the  church  purposes,  and  cannot 
^^^  ior  expenses  or  loss  of  anticipated  profits  by  reason  of  the  defend- 
*    *^*'^each  of  such  contract. 

II  ^IC>N  for  breach  of  contract  to  furnish  a  steamboat  for  an 
•^  f^^^rsioti  in  the  interest  of  a  religions  society.  The  facts 
Bn  cientily  appear  in  the  opinion.    The  plaintiffs  had  judgment 

'       -^brams  and  R.  E.  Lester^  for  plaintiffs  in  error. 


hhrt 


M.  Oiterard,  for  defendant. 


^^"^KLET,  J.     1.  Perhaps  the  most  important  question  is  as  to 

wcpo-^er  of  the  corporation  to  make  the  contract    **  A  corpora- 

wOU  \E  2Xi  artificial  person  created  by  law  for  specific  purposes,  the 

\\m\t  of  whose  existence,  powera  and  liabilities  is  fixed  by  the  act  of 


Digitized  by 


Google 


118  GEORGIA, 


Harriman  v   First  Bryau  Baptist  Church. 


incorporation,  usually  called  its  charter."  Code,  §  1670.  •'  All 
corporations  have  the  right  to  sue  and  be  sued,  to  have  and  use  a 
common  seal,  to  make  by-laws,  binding  on  theirown  membei*8,  not 
inconsistent  with  the  laws  of  the  State  and  of  the  United  States,  to 
receive  donations  by  gift  or  will,  to  purchase  and  hold  such  property, 
real  and  personal,  as  is  necessary  to  the  purpose  of  their  organization, 
and  to  do  all  such  acts  as  are  necessary  for  the  legitimate  execution 
of  this  purpose  "  Id.,  §  1679.  "The  power  to  create  corporations 
in  this  State  rests  in  the  general  assembly,  and  the  courts  by  whom 
all  charters  must  be  granted."  Id.,  g  1074.  'A  private  corpora- 
tion for  any  purpose  whatever,  except  banking  or  insurance,  may 
be  created  in  this  State  by  complying  with  the  following  provisions* 
The  persons  desiring  the  charter  shall  file  in  the  office  of  the  clerk 
of  the  Superior  Court  of  the  county  m  which  they  desire  to  transact 
business  a  petition  or  declaration,  specifying  the  objects  of  their 
association,  and  the  particular  business  they  propose  to  carry  on, 
together  with  the  corporate  name,"  etc.  "Corporations  thus 
created  may  exercise  all  the  powers  necessary  to  the  purpose  of  tlieir 
organization,  but  sluiU  make  no  contract  or  pui chase,  or  hold  any 
property  of  any  kind,  except  such  as  is  necessary  in  legitimately 
carrying  into  effect  siicli  purpose,  or  for  securing  debts  d'lo  tr  the 
company."     Id.,  §  1675,  ^1  1,  5. 

With  these  statutory  provisions,  together  with  others  not  neces- 
sary to  be  cited,  in  force,  tlie  Fii*st  Bryan  Baptist  Church  was  in- 
corporated by  the  Superior  Court  of  Chatham  county,  on  the  12th 
of  February,  1867,  on  a  jxitition  or  declaration  which  specified  as 
the  objects  of  the  association,  "  the  more  efficient  worship  of  God 
the  preservation  and  perpetuation  of  said  church,  and  the  better 
control  and  regulation  of  the  affairs  and  property  thei^eof."  Tho 
erection  of  a  church -edifice  appropriate  to  the  congregation  is  cer- 
tainly within  this  enumeration,  as  well  as  within  the  general  scope 
of  the  powers  which  should  appertain  to  a  religious  society,  whether 
incorporated  or  unincorporated.  And  the  same  may  be  said  of  rais- 
ing money  to  pay  for  the  erection.  This  last  was  the  purpose  which 
moved  the  First  Bryan  Baptist  Church  to  undertake  to  con- 
\h\ct  an  excursion  from  Savannah  to  Beaufort,  and  to  charter  a 
steamer  for  the  occasion  ;  there  was  a  debt  outstanding,  contractctl 
for  the  erection  of  a  new  brick  church,  and  the  corporation  wished  to 
raise  money  with  which  to  discharge  it.  The  purpose  was  a  worthy 
and  laudable  one,  and  as  we  have  said,  was  within  the  charter  ;  but 
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the  power  to  raise  money  for  a  proper  object  does  not  can-y  with  it 
unlimited  discretion  iis  to  the  means  of  raising  it.     Every  corpora- 
tion must  act  according  to  its  nature ;  a  trading  corporation  must 
trade,  a  man  ufacturing  corporation  must  manufacture,  a  banking 
cor}K)ration  must  bank,  a  transportation  corporation  must  carry, 
and  a  religious  corporation  must  preach,  teach,  minister  to  spiritual 
edification,  and  promote  works  of  mercy  and  benevolence.    A  church 
incorporated  as  such   cannot  engage,  even  for  a  day,  in  merchan- 
dising, or  in  spinning  or  weaving,  or  in  banking  or  broking,  or  in 
transporting  freight  or  passengers.     It  must  derive  its  income,  not 
^roni  tlie  conduct  of  any  worldly  business,  but  from  such  property 
^  it  muy  happen  to  own,  and  from  voluntary  contributions.     How- 
ever urgent  its  needs  for  money,  it  cannot  rent  a  farm  to  make  a 
^^op  of  corn  or  cotton,  nor  a  store  to  buy  and  sell  goods,  nor  a  livery 
s^We  to  let  out  horses  and   carnages,  nor  can  it    hire  a  vessel  to 
transport  the  public  upon  rivei*s  or  the  ocean.    To  charter  a  steamer, 
^ndsell   tickets  to  the  public  for  an  excursion,  is  to  enter  into  the 
'^sponsil^ilities  and  hazards  of  a  business,  for  gain  and  profit,  not 
mention od  or  hinted  at  in  "  the  more  efficient  worship  of  God,  the 
preservation  and  perpetuation  of  said  church,  and  the  better  con- 
trol and    regulation  of  the  property  thereof."     The  adventure,  it 
seems,  i-c3 quired  a  considerable  outlay  of  church  revenue  ;  two  hun- 
arfedand  sixty  dollars  for  the  vessel,  and  eighteen  dollars  and  fifty 
cents  foir  the  necessary  printing,  advertizing,  ice  and  music.     This 
capital  Aiv as  understood  to  be  staked  on  the  success  of  the  **  com- 
mittee **    jjj  selling  tickets  ;  but  perhaps  it  was  not  thought  of  that 
each  tie\^^|.  g^jj  ^o^i^j^  jf  gQoj  [qj*  ^ny  thing,  amount  to  a  contract 
on  the  ji^rt  of  the  church  to  have  the  buyer  transported  to  Beau- 
lort  and  back,  and  that  a  breach  of  the  contract  would  subject  the 
c  mrch^  to  an  action  on  each  and  every  ticket.     What  unseemly  com- 
mo  ion   54ctually  arose  on  account  of  the  failure  of   the  expedition 
^y  '^o  gathered  from  the  evidence ;  a  committeeman  on  board  wag 
reatet^0(j  with  a  most  profane   form  of  immersion,  two  or  three 
8   ^  Occurred,  a  man  was  knocked  down   with  a   stool,  and  one 
^<>D(i{in  cut  another  with  a  razor.     That  church  members,  in  their 
personal  individual  capacity,  have  the  right,  if   they  think   fit,  to 
tr'  vip  an  excursion,  as  matter  of  business,  for  the  improvement  of 
^  ^hurch  finances,  to  charter  carriages,  ships,  or  railroad  trains 
^^T  the  purpose,  and  to  sell  tickets  to  the  public,  there  is  no  doubt; 
w^t  it  Beems  to  us  that  an   artificial  entity  which   the  law  creates 
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under  the  name  of  a  corporation  can  do  nothing  of  the  kind  with- 
out the  authority  to  do  it  is  specially  granted.  We  are  looking  at 
transactions  which  involve  business  dealings  with  the  public,  and 
not  merely  at  an  excursion  undertaken  by  the  congregation  for  de- 
votional exercises,  celebrations,  or  recreation.  It  may  be  that  the 
corporate  resources  might  be  drawn  upon  for  an  excursion  of  this 
character,  and  the  corporate  functions  of  the  church  be  enlisted  in 
heading  and  conducting  it  Possibly,  also,  it  would  be  compe- 
tent for  a  church,  as  a  corporation,  to  hire  a  vessel  to  convey 
from  place  to  place  a  company  sent  out  to  solicit  contribu- 
tions for  the  supply  of  its  wants,  or  to  swells  its  exchequer- 
In  this  country,  all  support  of  religion  being  voluntary,  there  can 
be  no  question  that  solicitation  is  within  the  scope  of  the  powers 
which  every  religions  corporation  enjoys.  If  a  church  in  Savannah 
wanted  to  employ  a  vessels  to  carry  a  party  over  to  Beaufort  to  col- 
lect funds  by  contribution,  perhaps  it  might  so  do.  The  present 
case  does  not  require  us  to  settle  this  question.  What  was  attempted 
was  to  conduct  a  day's  carrying  business  with  the  public,  and  to  em- 
ploy a  vessel  for  this  purpose.  The  church  was  incorporated  for  no 
such  end,  and  as  means  to  the  ends  for  which  the  corporation  was  cre- 
ated we  think  the  enterprise  was  neither  necessary  nor  appropriate. 
The  contract  was  therefore  uUra  vires.  It  follows  that  there  can  be 
no  recovery  in  this  action  for  the  expenses  incurred  in  preparing  for 
the  excursion,  nor  for  the  profits  lost  an  account  of  the  failure  of 
the  voyage.  The  recovery  must  be  limited  to  the  amount  paid  as 
hire  for  the  vessel,  with  interest  upon  it 
[Omitting  minor  matters.] 


Judgniefii  reversed. 


Hill  v.  State. 

(63  0a.  578.) 

CHminal  law  —  infancy  —  assault  in  sport  —  efuirge  as  to  foto. 

An  infant,  of  an  age  to  be  responsible  for  crime,  is  liable  to  criminal  prosecu- 
tion for  an  injury  caused  to  another  by  throwing  a  stone  in  sport  and  with- 
out malice  ;  and  a  charge  by  the  court  that  if  the  Jury  believe  that  the 
defendant  intentionally  hit  the  complainant  with  a  stone,  and  there  was  no 
legal  Justification,  he  was  guilty  of  assault  and  battery,  and  it  was  their 
duty  80  to  find,  is  not  error* 

*8ee Kant  ▼  Com.  (89 Podu.  St.  53S),  33  Am .  Rep.  787;  Pttonon  ▼.  Baffnmr  (SOInd.  13Q)« 
»Am.  Rep.  81 
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CONVICTION  of  assault  and  battery.  The  court  charged :  '*  If 
yon  believe  from  the  evidence  that  Willie  Hill,  the  accused^ 
threw  a  rock  at  prosecutor  to  hit  him  and  did  hit  him  —  or  he  was 
the  object  of  his  throw,  and  hit  him,  and  there  was  no  legal  justi- 
fication, he  is  guilty  of  assault  and  battery,  and  it  is  your  duty  so 
to  find.  But  if  you  believe  he  did  not  throw  at  Hill  and  hit  him, 
and  that  Hill  was  not  the  object  of  his  throw  — or  there  was  legal 
justification,  then  you  would  find  him  not  guilty.'^  The  court  de- 
clined to  draw  any  distinction  between  the  throwing  of  rocks  in 
anger  and  the  throwing  of  rocks  in  sport  The  opinion  states  other 
facts. 

S.  B.  Spencer,  for  plaintiff  in  error. 

Howard  Van  Bf)p9y  city  solicitor,  for  State. 

Bleckley,  J.  According  to  the  evidence,  a  company  of  boys 
attending  school  were  all  out  in  the  yard  and  most  of  them  were 
engaged  in  playing.  One  (Willie  Love  by  name)  did  not  wish  to 
play.  An  attempt  was  made  by  some  of  his  fellows  to  force  him 
into  the  sport,  as  was  customary  in  dealing  with  a  reluctant  boy. 
One  Richardson  pulled  him  away  from  the  fence.  Love  shoved 
Richardson  off.  The  latter  then  threw  a  rock  and  Love  dodged  it 
Whilst  Love  was  in  the  act  of  rising  from  the  position  which  he 
had  taken  to  evade  this  blow,  Willie  Hill,  the  accused,  threw  a  rock, 
and  Love,  not  seeing  it,  was  hit  in  the  month.  If  he  had  seen  it 
in  time  he  could  have  dodged  it,  too.  It  was  a  way  of  playing 
among  the  boys,  to  throw  rocks  atone  another,  and  the  evidence  indi- 
cates that  dodging  was  generally  expected.  Love  and  Hill  were 
relatives,  and  were  perfectly  friendly.  There  was  no  quarrel  or 
cause  of  quarrel  between  them,  and  never  had  been.  The  blow 
with  the  rock  split  Love's  lip  and  broke  one  of  his  teeth. 

1.  There  is  no  suggestion  that  the  accused  was  wanting  in  age 
or  development,  so  as  to  be  incapable  of  committing  crime,  nor 
that  the  throwing  of  the  stone  was  involuntary.  The  sole  defense 
is,  that  he  threw  in  sport,  without  ill-will  or  anger,  and  with  no 
intention  to  hurt  or  even  hit,  relying  upon  the  expertness  of  his 
school-fellow  in  dodging.  It  is  not  shown,  however,  that  he  did 
not  tKrow  at  the  latter,  or  that  he  gave  any  notice  or  warning  so  as 
to  pot  him  upon  guard.  Grant  that  he  desired  and  expected  a  sue- 
Vol.  XXXVI  — IG 
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cessful  **  dodge,"  yet  he  did  not  get  it,  and  the  other  boy  was  in  no 
fault  in  not  responding  with  the  anticipated  maneuver ;  he  did  not 
see  the  danger.  Throwing  stones  at  others  for  amusement  is  a 
dangerous  sport,  because  the  tendency  of  it  is  to  wound  or  brulBe, 
and  thero  is  no  certainty  that  in  a  given  case  the  injury  will  be 
slight  rather  than  serious.  When  one  has  hurled  a  stone  and 
parted  with  all  power  over  it,  the  mischief  it  may  do  where  it  strikes 
is  not  matter  of  calculation,  but  in  a  great  degree  of  mere  chance. 
Life  itself  is  not  safe  where  stones  are  flying  about,  even  though 
they  be  thrown  by  a  boy.  In  the  present  case,  if  death  liad  ensued 
the  offense  would  have  been  manslaughter  at  the  least.  "So, 
throwing  stones  at  another  wantonly  in  play,  being  a  dangerous 
sport,  without  the  least  appearance  of  any  good  intent,  or  doing 
any  other  such  idle  action  as  cannot  but  endanger  the  bodily  hurt 
of  some  one  or  other,  and  by  sucli  means  killmg  a  person,  is  man- 
slaughter." Whart.  Horn.,  §  1G2.  **  Where  unsuitable  and  deadly 
weapons  are  used  in  lawful  games,  the  act  itself  becomes  unlawful." 
Whart.  Horn.,  §  470;  1  Hale's  P.  C.  472, 473.  ''If  when  engaged  in 
an  unlawful  or  dangerous  sport,  a  man  kill  another  by  accident,  it  is 
manslaughter  *  *  *  Death  produced  by  practical  joking  is  man- 
.shiughter."  2  Whart.  Cr.  Law,  g  1012.  In  Sludstill  v.  Siate,  7  Ga. 
2,  a  boy  was  shot  at  the  distance  of  two  hundred  yards,  with  an  old 
gun  which  some  of  the  sporting  party  said  would  not  hit  him  at 
fifteen  steps,  and  the  shooting  was  done  when  *'  they  were  all  in  a 
laugh."  This  court  said,  on  page  13,  "Xor  can  we  sanction  the 
position  assumed  by  counsel,  that  owing  to  the  distance  it  was  im- 
probable that  the  ball  would  reach  its  object ;  and  that,  conse" 
quently,  the  killing  is  reduced  to  involuntary  manslaughter.  Can 
he  who  takes  deliberate  aim  at  another  with  a  rifle,  and  kills  him, 
be  said  not  to  have  intended  it?  We  think  not  He  might,  it  is 
true,  suppose  tlie  chances  to  be  against  it;  still  he  puts  forth  all 
his  skill  to  reach  the  mark  and  he  succeeds.  It  is  enough,  as  the 
act  itself  was  unlawful,  if  the  killing  was  the  possible  consequence 
of  the  act.  To  hold  otherwise  would  be  to  trifle  with  human  life.'> 
For  boys  to  throw  at  one  another  stones  of  a  size  and  weight  to 
lacerate  lips  and  break  teeth,  is  not  innocent  play,  but  wild  and 
wanton  mischief,  and  if  they  are  of  responsible  age  and  average 
mental  capacity,  they  must  answer  for  the  consequences  of  their 
reckless  conduct  It  is  good  for  the  young  to  engage  in  rough  and 
hardy  sports,  but  the  State  cannot  permit  her  children  to  beat  and 
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batter  one  another,  even  at  school,  with  atones  or  other  dangerous 
missiles.  Bad  boys  should  bo  made  to  understand  that  they  are  ac- 
countable to  the  law,  as  well  iis  to  parents  and  teachers,  for  throw- 
ing rocks  and  thereby  inflicting  personal  injuries. 

2.  It  is  insisted  by  counsel  for  plaintiff  in  eri^or,  that  even 
granting  the  law  to  be  as  we  have  laid  it  down,  the  court  erred  in 
charging  the  jury  that  if  a  given  state  of  facts  should,  by  them,  be 
found  to  exist,  the  accused  -was  guilty,  and  it  would  b6  the  duty  of 
the  jury  to  find  him  guilty.  The  obnoxious  language  is  set  out  in 
the  second  ground  of  the  motion  for  a  new  trial,  as  numbered  in 
the  reporter's  statement.  Formulated  in  a  general  proposition,  the 
substance  of  the  charge  complained  of  is  this  :  If  one  throw  a  rock 
at  another  to  hit  him,  and  do  hit  him,  or  if  one  throwing  a  rock 
make  another  the  object  of  his  throw,  and  hit  him,  witliout  legal 
justification,  the  thrower  is  guilty  of  an  assault  and  battery,  and 
it  is  the  duty  of  a  jury  tryinghim  for  the  offense  to  find  him  guilty. 
The  entire  chai-go  is  not  in  the  record,  and  we  must  assume  'that 
the  court  gave  proper  instructions  as  to  reasonable  doubt,  time, 
phice,  etc.  There  is  no  suggestion  that  the  charge  was  deficient  in 
these  particulars.  The  specific  objection  to  which  our  attention  is 
directed  is  the  stating  that  the  enumemted  acts  would  render  the 
accused  guilty,  and  that  if  they  were  committed,  the  jury  should 
so  fiud.  lu  Pennaman  v.  StatCy  58  Ga.  330,  this  court  approved  a 
charge,  to  the  effect  following  ;  If  all  the  allegjitions  in  an  indict- 
ment for  perjury  be  true  beyond  a  reasonable  doubt  —  if  the  ac- 
cused, in  making  an  affidavit  to  have  the  prosecutrix  arrested 
on  a  warrant  for  assault  and  battery,  did  willfully,  knowingly, 
absohitely  and  falsely  swear  in  said  affidavit,  as  he  is  alleged  to  have 
clone  in  the  indictment,  the  jury  should  find  him  guilty  of  i>erjury. 
The  charge  applied  directly  to  the  specific  facts  alleged  in  the  in- 
dictment, and  embraced  the  whole  of  them.  For  that  reason  it 
was  pronounced  correct.  In  the  present  case  the  indictment  is  less 
specific;  an  indictment  for  perjtiry  sets  out  the  identical  transac- 
tion Y/hich  has  to  be  proved,  but  an  indictment  for  assault  and  bat- 
tery is  expressed  in  more  general  terms,  and  simply  alleges  that  on 
agivcnday,  in  the  county,  the  defendant,  with  force  and  arms, 
oommitted  an  assault  upon  another  named  person,  and  then  and 
thera  unlawfully  beat,  bruised  and  ill-treated  him.  The  exact 
manner  and  means  of  the  battery  are  left  to  be  developed  by  the 
evidence.    A  battery  may  be  committed  in  ways  innumerable,  and 
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the  indictment  will  ax)plj  to  one  way  as  well  as  another.  Now^ 
when  the  whole  of  the  evidence  is  direct,  as  it  was  in  the  present 
case,  and  the  court,  not  saying  to  the  jury  what  is  proved  or  not 
proved,  groups  together  from  the  evidence  enough  facts  to  consti- 
tute an  assault  and  battery,  and  tells  the  jury  that  these  facts  if 
estabhshed  render  the  defendant  guilty,  and  the  jury  ought  to  find 
him  guilty,  the  substance  of  the  instructions  differs  not  in  princi- 
ple from  the  charge  in  Pe^maman  v.  State.  It  is  unquestionably 
true  in  law  that  certain  acts  will  constitute  an  assault  and  battery 
within  the  scope  and  legal  meaning  of  an  indictment  for  that  of- 
fense, and  if  they  are  indicated  by  the  evidence,  and  their  existence 
or  non-existence  be  referred  to  the  jury,  the  impropriety  of  telling 
the  jury,  that  in  case  they  are  proved  the  defendant  should  be 
found  guilty,  is  no  greater  than  to  tell  them,  that  if  the  charges  in 
an  indictment  for  perjury  be  proved,  a  verdict  of  guilty  should  be 
rendered.  There  is  a  wide  difference  between  resting  the  result  of 
a  trial  upon  facts  which  legally  constitute  the  offense  charged,  and 
making  it  turn  upon  other  facts  which  are  merely  evidence  of  the 
constituent  facts.  To  illustrate  this  I  will  endeavor  to  point  out 
the  real  error  which  the  charge  contained  in  Parker  v.  State,  34 
Ga.  262,  and  also  in  Tv^ker  v.  State,  57  id.  503.  The  doctrine  of 
the  charge  in  the  former  of  these  cases  was  this :  If  a  mule  be  sto- 
len and  a  given  person  be,  next  day,  seen  in  possession  of  him,  rid- 
ing liim,  and  the  same  person  cause  him  to  be  sold  at  auction  as 
his  property,  and  receive  pay  for  him,  and  afterward  voluntarily 
give  his  note  for  the  amount  to  the  purchaser,  the  latter  having 
surrendered  the  mule  to  the  true  owner  (the  individual  from  whom 
he  was  stolen),  such  person  is,  under  the  law,  guilty  of  stealing  the 
mule,  and  the  jury  trying  him  for  the  larceny  ought  to  find  him 
guilty.  It  will  be  seen  that  the  various  enumerated  facts  do  not 
constitute  larceny  by  the  accused,  but  are  only  evidence  of  it,  and 
the  vice  of  the  charge  is  that  the  court  drew  the  inference  of  guilt 
and  directed  the  jury  to  adopt  that  inference  (in  case  the  eviden- 
tiary facts  were  proved),  instead  of  merely  telling  them  that  they 
were  authorized  to  infer  guilt  and  might  find  accordingly.  The 
erroneous  part  of  the  chai'ge  in  Ticcker^s  case  was  to  this  effect: 
If  goods  be  stolen  from  a  vessel  and  a  portion  of  them  be  found  at 
the  very  time  or  immediately  afterward  in  the  possession  of  a  given 
person,  the  law  presumes  that  he  is  the  guilty  party,  and  when 
tried  for  the  larceny  the  burden  of  proof  is  upon  him  to  show  that 
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he  obtained  them  honestly,  and  if  he  fail  in  this  the  jury  should 

find  him  guilty.     This  charge,  like  that  in  Parker's  case,  deals 

only  in  facts  of  evidence  (indirect  or  circumstantial  evidence),  and 

proceeds  to  a  virtual  dictation  of  the  conclusion  which  the  jury  are 

to  draw,  leaving  the  jury  no  freedom  except  to  find  whether  the 

enumerated  circumstances  had  been  proved  or  not,  and  whether  the 

accused  had  rebutted  in  the  way  declared  requisite.     Abstractly 

considered,  the  one  exclusive  mode  of  rebutting  which  the  charge 

points  out,  namely,  to  show  that  the  accused  obtained  the  goods 

honestly,  is  altogether  too  restrictive.     He   might  have  obtained 

them  very  dishonestly,  as  by  cheating  the  real  thief  out  of  them,  or 

by  receiving  them  knowing  them  to  have  been  stolen,  and  this 

would  have  been  a  good  accounting  for  his  possession.     But  the 

great  error  of  the  charge  lies  in  treating  the  presumption  of  guilt 

as  one  of  law,  and  in  saying  that  the  jury  should,  instead  of  saying 

that  they  could  or  might  find  the  accused  guilty  upon  it.     '*  The 

presumption  is  not  one  of  law  but  of  fact."     1  Whart  Cr.  Law,  § 

729;  3  Grci'nl.  Ev.,  §  31;  Hall  v.  Slate,  8  Ind.  439;  State  v.  Hockey 

50  Ih.  H.  510;  Stover  \.  People,  66  N.  Y.  315;  Graves  v.  State,  12 

^Vis,  501;  Crillei/  v.  State,  20  id.  231.     If  the  third  head-note  in 

Parher^s  case  and  the  corresponding  one  in  Tucker's  be  confined  to 

cases  of  indirect  or  circumstantial  evidence,  and  to   the  charge 

upon  that  evidence  (and  this,  though  less  than  the  scope  of  their 

letter,  is  all  the  scope  the  facts  on  which  they  are  based  will  war- 

^nt),  I  think  they  are  perfectly  sound.     I  am  satisfied  that  a  capi- 

^Ipart  of  the  error  in  Tucker* s  case  was  in  classing  the  presump- 

tion  of  guilt  which  arises  from  the  possession  of  stolen  goods  with 

f^siuiiptions  of  law,  rather  than  with  presumptions  of  fact.     In 

cnat  case  the  presumption,  it  is  true,  was  very  powerful,  but  it  was 

°^  the  jury,  not  for  the  court 

-^turning  now  to  the  case  at  bar,  nothing  is  more  obvious  than 

*^  it  has  no  resemblance  to  either  of  the  two  just  discussed.  They 

^^  cases  of  circumstantial  or  indirect  evidence  on  the  main  point 

^  Controversy,  whereas  this  is  a  case  of  direct  evidence  on  every 

l^^t.    In  them  the  hypothesis  of  guilt  was  built,  in  the  charge  to 

^  jury,  not  npon  facte  which  would  necessarily  involve  guilt,  but 

^poti  facte  from  which  guilt  was  only  inferable.    In  this  case  the 

^^umerated  facte  made  guilt  with  absolute  certainty;  for  taking 

^^ftt  we  haye  ruled  under  the  first  head  of  this  opinion,  it  fol« 

wwa  neoeBsarily  that  if  one  throw  a  rock  at  another  to  hit  him. 
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and  do  hit  him,  or  if  one  throwing  a  rock  make  another  the  object 
of  his  throw,  and  hit  him,  without  legal  justification,  the  thrower 
is  guilty  of  an  assault  and  battery.  It  seems  quite  certain  that  the 
charge  was  not  erroneous  ;  but  did  we  so  consider  it  we  should  do 
as  was  done  in  both  Parker  v.  JSiate,  and  Tucker  v.  State,  that  is, 
affirm  the  judgment,  the  evidence  being  beyond  all  question  suffi- 
cient, and  the  yerdict  indubitably  correct 

JudgineiU  affirmed. 


Harris  v.  Tyson. 

(88aa.fl29.) 


AhatemerU  —  action  of  breach  of  marriage  promise — right  of  eamud  to  earrjf 

on  for  fees. 

An  action  for  breach  of  promise  of  marriage  abates  by  the  marriage  of  the 
parties,  and  the  counsel  for  the  plaintiff  cannot  prosecute  it  under  a  statute 
giving  him  a  lien  for  feep. 

ACTION  for  breach  of  promise  of  marriage.     The  opinion  states 
the  facts.    The  defendant  had  judgment  below. 

Ooodyear  £  Harris  and  Mahry  <&  Crovatt  and  W,  •/.  Williams^ 
for  plaintiff  in  error. 

Symmes  S  Atkinson  and  S,  W.  Hitch  and  Ira  B.  Smiih,  for  de« 
fendant. 

Jackson,  J.  This  suit  is  for  breach  of  promise  of  marriage 
brought  by  an  infant  in  her  own  name.  It  was  demurred  to  on  the 
ground  that  the  action  must  bo  by  guardian  or  next  friend,  and  the 
court  so  ruling,  the  declaration  was  amended  by  setting  out  that 
since  the  beginning  of  the  suit  the  parties  had  intermarried,  and 
the  counsel  proposed  to  carry  on  the  case  to  trial  so  as  to  recover 
fees  under  our  statute  giving  them  a  lien  for  fees.  On  demurrer 
to  the  declaration  so  amended,  and  in  the  face  of  the  statement  of 
counsel  in  their  places  that  fees  were  due  to  them  by  plaintiff,  and 
that  they  demanded  the  right  to  prosecute  for  those  fees,  the 
court  sustained  the  demurrer  and  dismissed  the  sait^  and  the 
counsel  excepted. 
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There  is  no  doubt  that  under  onr  statute  in  ordinary  cases,  such 

as  suits  for  money  or  for  property,  counsel  would  have  the  right  to 

prosecute  for  fees.     Code,  §  1989;  Twiggs  v.  Chambers,  66  Ga.  279; 

Ookmary  v.  Ryan^   58   id.    132,   but  this   action  is  for  a  personal 

^JVDg^  and  though  on  breach  of  contract,  it  is  a  personal  action, 

and  would  not  survive  to  the  personal  representative.     1  Chit.  PL 

20-68  -    Oliamberlain  v.  Williamson^  2  M.  &  S.  408;  Latiimore  v. 

BmmoTxs^  13  S.  &  R.  183. 

If  this  woman  had  died,  the  action  for  breach  of  promise  would 
have  die<3  too;  and  when  she  married  the  defendant,  she  lost  the 
nght  to  prosecute  the  case  just  as  effectually  as  if  she  were  dead. 
The  broach  was  healed  and  the  debt  paid,  or  released.  Code,  §  2863- 
li  it  be  said  that  the  counsel  might  go  on  still,  because  they  had 
a  vested  right  and  lien  on  the  suit  for  their  fees,  the  reply  is,  that 
the  only  right  they  had  was  dependent  on  the  contingency  of  her 
deata  or  marriage  ;  that  this  entered  into  the  contract  and  lien,  and 
made  part  of  it;  that  they  were  bound  to  know  the  law,  especially 
as  they  ^^.^  lawyers,  and  that  therefore  their  contract  is  not  violated, 
l^sides,  the  whole  spirit  and  policy  of  our  law  favors  marriage, 
volnntar-y  marriage,  and  all  contracts  militating  against  it,  and  even 
^  »  ftr-e  null  and  void.  To  enforce  this  claim  of  counsel  would 
destroy  ^jj^  confidence  between  man  and  wife,  mar  the  peace  of 
famiUes^  and  tend  to  crumble  to  atoms  the  corner-stone  on  which  the 
whole  tabric  of  Christian  civilization  reposes.  Code,  §§  1697, 2272, 
3^^^»  4371. 

AUasmnch  therefore  as  plaintiff's  counsel  could  not  amend  un- 
J^^  ^^ction  3263  of  our  Code  by  inserting  some  guardian  or  next 
™^d  as  plaintiff",  and  when  they  did  amend  by  setting  out  the 
'"^"^^ge  of  plaintiff  with  defendant,  inasmuch  as  they  thereby 
*  ^^e4  that  her  cause  of  action  for  breach  of  contract  to  marry 
^^  gone,  as  completely  as  if  she  were  dead,  it  not  surviving,  the 
^^"^^rrer  was  properly  sustained  and  the  case  legally  dismissed. 

Judgment  affirmed. 
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(680A.68S.) 

JuToT  —  related  to  eaun$el  Tutting  pecuniary  interest  in  recovery^  ineompetmU. 

V  juror  who  would  be  incompetent  bj  relationship  to  a  partjr,  Ib  equallj  in- 
competent  if  he  sustains  the  same  relationship  to  counsel  whose  fees  de 
pend  upon  the  recovery. 

ACTION  oT   trespass.      The   opinion   states    the    facts.      The 
plaintiff  had  judgment  below, 

L.   B,   Ray,  Samuel  Freeman  and  J.  K.  Boon,  for  plaintiff  in 

error. 

Davis  S  Brewster  and  Jno,  S.  Bighy,  for  defendant. 

Jackson,  J.  This  was  an  action  of  trespass  qtiare  dausum 
fregil,  wliere  the  jury  found  for  the  plaintiff,  and  the  defendant 
moved  for  a  new  trial,  which  was  refused,  and  he  excepted. 

1.  The  brothers  and  cousins  of  the  counsel,  whose  contract  en- 
titled them  to  part  of  the  recovery,  and  who,  under  our  Code, 
have  a  lien  for  their  fees  on  the  suit  and  the  judgment,  should  have 
been  stricken  for  cause.  Under  the  English  law  no  such  fees  are 
allowed  to  counsel,  and  therefore  kinsmen  of  the  counsel  are  not  in- 
competent jurors.  Hence  the  dictum  in  Bacon's  Abridgment,  5 
Bac.  Abr.  tit.  Juries,  p.  354.  But  in  our  State  the  law  is  totally 
changed,  and  the  reason  and  spirit  of  the  dictum  ceasing,  it  has  no 
authority  here.  They  were  as  much  interested  and  as  partial  as  if 
of  kin  to  the  plaintiff  himself,  if  the  fee  were  half  the  recovery, 
and  probably  it  was  ;  at  all  events,  they  were  not  omni  exceptions 
majores  if  the  fee  were  any  part  of  the  recovery;  and  this  it  was 
proposed  to  prove. 

The  defendant  had  the  right  to  a  panel  of  twenty-four  from 
which  to  strike  —  all  twenty-four  impartial  men.  Justices  v.  R,  R., 
7  Ga.  139;  Mayor  of  Columbus  v.  OaetchinSy  16  id.  39;  Howell  v. 
ITotoeU,  59  id.  145.  He  was  denied  this  right  and  was  forced  to 
exhaust  four  strikes  upon  two  brothers  and  two  cousins  of  the  op- 
posing parties  who  had  an  interest,  a  pecuniary  interest,  in  the  ver« 
diet  and  judgment  they  were  pressing  to  obtain.  The  denial  was 
erroneous  and  hurtful.    A  big  part  of  the  battle  is  the  selection  of 
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tbe  jax-y^  and  an  impartial  jury  is  the  corner*stone  of  the  fairness 
of  trial   by  jury, 
[Oini  toting  other  points.] 

Judgment  reversed. 


HoFFMAK  y.  Babthelkess. 

(08  Ga.  750.) 

Reward  —  Hen  —  officer  —  durets, 

Tbeio^Q,;^^^^^^  a  detective  officer,  knowing  that  M.  had  wrongful  possession  of 
pI>ii^t.lBPB  watch,  offered  to  recover  it  for  $50,  which  plaintiff  agreed  to  pay. 
Me^n^ime  M.  sent  the  watch  by  express  to  plaintiff.  The  defendant,  how- 
eTdv,  mxreBted  M.,  and  thus  compelled  him  to  recall  the  watch  before  deliv- 
^^^  .^eld,  that  defendant  had  no  right  to  compensation  or  lien  on  the 
''^^^^^  therefor.* 

ACTION  for  possession  of  a  watch.      The  opinion  states  the 
<i«i8e. 

•    -^*  <t  S.  B.  AdamSf  for  plaintiff  in  error. 
^^  Richards  and  /.  E.  Saussy,  for  defendant. 

^^J^ifBR,  C.  J.    On  the  30th  of  July,  1878,  Lucy  M.  Hoffman, 

iis  P*^i»^tiff,  sued  out  a  possessory  warrant  against  George  S.  Bar- 

tne  »ii^^  defendant,  under  provisions  of  section  4032  of  the  Code^ 

to  ^oover  the  possession  of  a  certain  described  gold  watch  and 

cvi    tk    ^j^([  trinkets  attached  thereto.    On  the  hearing  of  the  case 

W^t^  the  justice  who  issued  the  warrant  he  awarded  the  possession 

^\3cv^  property  to  the  plaintiff,  upon  her  giving  bond  in  terms  of 

i^elaw,  whereupon  the  defendant  sued  out  a  certiorari,  and  brought 

the  case  into  the  Superior  Court,  on  the  hearing  of  which  upon  the 

amended  answer  of  the  justice  the  court  sustained  the  certiorari, 

and  decided  that  the  defendant  was  entitled  to  the  possession  of 

the  property  until  the  plaintiff  in  the  possessory  warrant  paid  him 

fifty  dollars  for  services  which  he  claimed;  whereupon  the  plaintiff 

in  the  possessory  warrant  excepted. 

*8ee  note,  20  Am.  Rep.  6w 

Vol.  XXXVI  — 17 
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It  appears  from  the  evideDce  in  the  record  that  the  watch  and 
chain,  etc.,  were  the  property  of  the  plaintiff,  and  were  taken  from 
her  possession  in  Ghai'leston,  South  Carolina,  by  one  Mathews,  on 
the  18th  of  July,  1878,  and  carried  by  him  to  Savannah.  On  the 
26th  of  July  the  defendant,  who  was  a  detective,  voluntarily  wrote 
a  letter  to  the  plaintiff  at  Charleston,  in  which  he  stated  that 
Mathews  was  in  Savannah,  and  had  a  gold  watch  and  chain,  etc., 
which  he  was  informed  were  her  property;  also:  "Do  you  want 
him  arrested  and  if  possible  the  property  secured,  if  so  dispatch  me 
at  once;  will  cost  you  $50,  or  one-half  of  the  property  recovered, 
as  you  may  prefer.  It  will  be  sufficient  to  say  '  arrest  and  detain 
him,'  and  write  in  full  afterward/'  On  the  27th  of  July  the 
plaintiff  sent-  the  following  telegram  to  the  defendant:  **  Money 
will  be  sent  on  Monday."  It  also  appears  from  the  receipt  of  the 
Southern  Express  Company  and  otlier  evidence  that  Mathews  had 
sent  the  watch  and  chain,  etc.,  by  express  to  the  plaintiff  at  Charles- 
ton on  that  same  day,  the  27th,  and  they  would  have  been  delivered 
to  the  plaintiff  in  Charleston  on  Monday,  the  29th,  if  they  had  not 
been  recalled.  The  28th  being  Sunday  no  freight  was  delivered  on 
that  day.  They  reached  Charleston  on  the  night  of  the  27th.  On 
the  28th  defendant  arrested  Mathews  and  demanded  of  iiim  the  watch 
and  chain,  who  then  showed  him  the  express  receipt.  Defendant 
told  him  that  was  not  satisfactory,  and  took  him  to  the  barracks,  and 
he  was  locked  up  ;  defendant  was  not  a  county  officer,  and  had  no 
warrant  to  arrest  Mathews.  Defendant  testified  that  he  then  went 
to  the  express  office  and  ascertained  that  the  watch  and  chain  could 
be  returned  on  Mathews'  order,  if  they  had  not  been  delivered  to 
the  plaintiff  in  Charleston;  he  then  returned  to  the  barracks  and 
told  Mathews  there  was  but  one  way  for  him  to  get  his  reward,  and 
that  would  be  to  get  possession  of  the  property,  that  if  the  plaintiff 
got  possession  of  the  property  he  would  never  get  it.  Mathews 
then  gave  defendant  an  order  for  the  return  of  the  property,  and 
asked  him  to  release  him ;  defendant  told  him  that  he  would  have  to 
keep  him  in  confinement  until  late  in  the  evening;  defendant  then 
gave  the  order  from  Mathews  for  the  return  of  the  property  to  Mr. 
Adams,  the  express-man,  and  requested  him  to  have  the  property 
returned  to  him,  the  defendant,  and  it*  was  returned  by  express  and 
delivered  to  him,  the  defendant,  and  Mathews  was  released  from 
imprisonment. 

This  is  a  brief  statement  from  the  Tolnminons  record  before  us 
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as  to  the  means  employed  by  the  defendant  to  obtain  the  possession 
of  the  property  in  controversy,  and  the  question  is,  whether  the  de- 
fendant was  entitled  to  retain  the  possession  of  the  property  thus 
obtained  as  against  the  plaintiff  in  the  possessory  warrant  nntil  his 
oluim  for  services  was  paid  ? 

A^auming  that  the  defendant  would  have  had  a  valid  lien  upon 
Ae  property  in  his  possession  for  services  rendered,  if  that  posses- 
sion !had  been  lawfully  obtained,  yet  in  this  case  his  ppssession  of 
^he  property  as  against  the  plaintiff,  was  not  lawfully  obtained,  and 
therefore  ho  had  no  possession  of  the  property  on  which  his  lien  for 
the  sorvices  claimed  by  him  could  be  based.  The  property  had 
'*^'^  shipped  and  consigned  to  the  plaintiff  by  Mathews  before  the 
deferniant  had  arrested  him,  and  plaintiff  would  have  received  it 
out  for  the  manipulating  process  of  the  defendant  with  Mathews  in 
airesti  ng  and  imprisoning  him  without  any  legal  authority,  and  thus 
proom-ing  an  order  from  him  for  the  return  of  the  property  so  as  to 
eDal>lQ  him^  the  defendant,  to  get  it  into  his  possession,  which  he  had 
never  had  before.  Possession  of  property  obtained  in  that  way  is  not 
*"^^  "kind  of  possession  upon  which  a  lien  can  be  assorted  for  services 
cWm^j  to  be  due  in  obtaining  that  possession  as  against  the  plaint- 
right  of  possession,  in  view  of  the  facts  disclosed  by  the  record 
^  this  case.  The  sustaining  the  certioran  and  reversing  the  judg- 
■^^nt  of  the  justice  was  error, 
-C^^t  the  judgment  of  the  oourt  below  be  reversed. 

Judgment  r$vermL 
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AvoBiiO  T.  Pbopxa 

(Mm    900.) 

tWwfaaf  km ^ eapaeUg  ^f  ittftmi  to  commit  crimS'^eammmU  #n  Jimifii  4f 

ptiioner  to  test^. 

A  flhsige  of  felonjT  can  be  established  against  an  infant  of  eleren  jeani  of  age 
0017  hf  the  strongest  and  clearest  proof  of  his  capacity  to  entertain  a  crim. 
Snal  intent. 

If  the  counsel  for  the  people,  in  a  criminal  trial,  comment  on  the  omission  of 
the  defendant  to  testify  in  his  own  behalf,  it  is  ground  for  a  new  trial,  al- 
though the  counsel  was  stopped  by  the  court  and  the  Jury  were  Instmeled 
to  disregard  those  comments. 

i^ONVIOTIOK  of  manslaughter.    The  opinion  states  the  faoti. 

MorriBon,  WMtloek  S  Ltppincott,  for  plaintiff  in  error, 

Wale:bb,  J.  At  the  August  t«rm,  1878,  of  the  Morgan  Oironit 
Court,  the  grand  jury  presented  an  indictment  against  John 
Angelo,  then  about  seventy-eight  years  of  age,  and  his  son,  Theo* 
dore  Angelo,  about  eleven  years  of  age,  for  the  murder  of  Isaac 
HammilL    A  trial  was  had  at  the  following  November  term  of  the 
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coairt^  resulting  in  the  acquittal  of  John,  on  the  ground  of  insan- 
ity,  and  the  conviction  of  Theodore  of  manslaughter,  and  the  jury 
fixed  the  term  of  his  imprisonment  in  the  penitentiary  at  six  years. 
A  motion  for  a  new  trial  by  Theodore  was  entered,  but  overruled 
by  tbe  court,  and  he  was  sentenced  to  the  reform  school  for  four 
years  ;  and  he  prosecutes  error,  and  brings  the  record  to  this  court, 
*nci  urges  a  reversal,  on  several  grounds. 

"^He  statute  has  provided,  by  section  !!82  of  the  Criminal  Code, 
that  2^  person  shall  be  considered  of  sound  mind  who  is  neither  an 
idiot  nor  lunatic,  nor  affected  with  insanity,  and  who  has  arrived 
*^  tHo  age  of  fourteen,  or  before  that  age  if  such  person  knows  the 
distinction  between  good  and  evil.  The  283d  section  provides  that 
^^  io-fant  under  ten  years  of  age  shall  not  be  found  guilty  of  any 
^^**io  or  misdemeanor. 

-*^    Oreat  Britain  the  lowest  possible  period  fixed  by  law  at  which 

*^  i^i  fant  could  bo  convicted  for  a  crime  was  seven,  whilst  our  stat- 

^  to  h^^g  fixed  the  period  at  ten  years.    In  both  countries  fourteen 

^  "tlxo  period  after  which  the  law  presumes  capacity,  without  proof 

^    feriowledge  of  good  and  evil. 

-"luckstone,  vol.  4,  p.  23,  says:  "Under  seven  years  of  age,  in- 

j^^<3 ,  an  infant  cannot  be  guilty  of  felony;  for  then  a  felonious 

"^^ojr^tion  is  almost  an  impossibility  in  nature.^'    He  further  says 

"^^t    convictions  have  been  had  of  infants  between  seven  and  four- 

^^*^  5  **but  in  all  such  cases  the  evidence  of  that  malice  which  is  to 

^^l>I>ly  age  ought  to  be  strong  and  clear  beyond  all  doubt  and  con- 

^'■^^^iction." 

I^KX  Broom's  Legal  Max.,  pp.  232-3,  it  is  said:  "With  regard  to 

^^^■^"^^ons  of  immature  years,  the  rule  is,  that  no  infant  within  the 

^S^    of  seven  years  can  be  guilty  of  felony,  or  be  punished  for  any 

^*^  t^i  t»l  offense ;  for  within  that  age,  an  infant  is  by  presumption 

^*       ^  ^w  doli  incapaz,  and  cannot  be  endowed  with  any  discretion, 

^*^^^^^     against  this  presumption  no  averment  shall  be  received.    This 

'^•^^^^1  incapacity,  however,  ceases  when  the  infant  attains  the  age  of 

''^^^-^'■^teen  years,  after  which  period  his  acts  become  subject  to  the 

^^3SiJ^^e  rule  of  construction  as  those  of  any  other  person." 

"Between  the  age  of  seven  and  fourteen  years  an  infant  is 
^^ysi^i  prima  facie  to  be  doli  incapax;  but  in  this  case  the  maxim 
'applies,  malitia  suppht  cetatem  —  malice  (which  is  here  used  in  its 
legal  sense,  and  means  the  doing  of  a  wrongful  act  intentionally, 
^thoat  just  cause  or  excuse),  supplies  the  want  of  mature  years. 
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Accordingly,  at  tbe  age  above  mentioned,  the  ordinary  legal  pre- 
sumption may  oe  rebutted  by  strong  and  pregnant  evidence  of  mis- 
chievous discretion*  for  the  capacity  of  doing  ill  or  contracting 
guilt  is  not  so  much  measured  by  years  and  days  as  by  the  strength 
of  the  delinquent's  understanding  and  judgment.  In  all  such 
cases,  however,  the  evidence  of  malice  ought  to  be  strong,  and 
clear  beyond  all  doubt  and  contradiction."  See  Archbold's  Crim. 
Plead.,  pp.  11  and  12,  where  the  same  rule  is  announced.  Nor  are 
we  aware  of  any  opposing  authority. 

There  is  uncontradicted  evidence  in  the  record  that  plaintiff  in 
error  was  little  more  than  eleven  years  of  age  when  the  homicide  was 
committed.  This  evidence  was  not  contradicted,  but  was  virtually 
conceded  by  the  eighth  instruction  asked  and  given  for  the  people- 
If  this  was  true,  and  the  evidence  tended  to  prove  it,  the  rule  re- 
quired evidence  strong  and  clear  beyond  all  doubt  and  contradic- 
tion, that  he  was  capable  of  discerning  between  good  and  evil ; 
and  the  legal  presumption  being  that  he  was  incapable  of  committing 
the  crime,  for  want  of  such  knowledge,  it  devolved  on  the  people 
to  make  the  strong  and  clear  proof  of  capacity,  before  they  could 
be  entitled  to  a  conviction.  This  record  may  bo  searched  in  vain 
to  find  any  such  proof.  There  was  no  witness  examined  on  that 
question,  nor  did  any  one  refer  to  it.  There  is  simply  evidence  as 
to  his  age.  For  aught  that  appears,  he  may  have  been  dull,  weak, 
and  wholly  incapable  of  knowing  good  from  evil.  It  does  not  ap- 
pear, from  even  the  circumstances  in  evidence,  that  he  may  not 
have  been  mentally  weak  for  his  age,  or  that  he  may  not  have  even 
approached  idiocy. 

The  law  presumes  that  he  lacked  mental  capacity  at  his  age,  and 
that  presumption  has  not  been  overcome  by  the  requisite  proof,  or 
in  fact,  any  proof.  The  court  below  should  therefore  have  granted 
a  new  trial,  and  erred  in  refusing  it. 

Again,  the  jury  were  not  clearly  and  fully  instructed  on  this 
question.  Several  instructions  given  for  the  people  omitted  this 
rule,  when  they  should  have  been  qualified  by  informing  the  jury 
that  proof,  and  clear  proof,  of  ciipacity  must  be  given.  In  such  a 
case  the  mere  announcement  of  the  rule  in  general  terms,  as  was  done 
in  the  eighth  of  the  people's  instructions,  was  not  sufficient.  The 
jury  may  have  been  misled  by  the  instructions  that  shonld  have 
been  qualified. 

It  is  to  be  regretted  that  counsel   who  assisted  the  prosecuting 
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attorney  referred,  as  he  did  in  his  argument  to  the  jury,  to  the  fact 
that  plaintiff  in  error  was  not  placed  on  the  stand  as  a  witness,  as 
one  of  the  reasons  why  he  should  be  convicted.  It  is  true,  that 
whoa  stopped  by  the  court,  he  said  it  was  inadvertently  done, 
»^d  the  jury  were  directed  by  the  court  to  disregard  that  portion  of 
"V3  argument.  Notwithstanding  what  he  said,  and  the  direction  of 
l^e  court  to  disregard  it,  who  can  know  what  effect  it  may  have  had 
on  the  jury  in  forming  their  verdict?  Such  comments  are  prohibited 
^7  the  statute,  and  it  is  strange  that  any  attorney  should  so  far  for- 
get the  rights  of  the  accused,  and  his  professional  duty,  for  a  mo- 
meat,  even  in  the  heat  of  discussion ;  but  he  said  it  was  inadver- 
^Dt,  and  we  are  loth  to  believe  that  any  attorney  would  intentionally 
^t  so  unfairly  and  un professionally.  We  cannot  conceive  that  any 
membor  of  the  bar  could  deliberately  seek  by  such  means  to  wrong- 
^"^ily  procure  a  conviction  and  the  execution  of  a  fellow  being,  when 
his  highest  professional  duty  to  his  client  only  requires  him  to  see 
that  there  is  a  fair  trial  according  to  the  law  and  the  evidence. 
"l^ero  such  things  are  done,  whether  intentionally  or  inadvertently, 
it  may  make  an  impression  on  the  minds  of  the  jury  that  nothing 
can  remove.  And  who  can  say  that  this  inadvertence  may  not  have 
Pro<iuced  the  verdict  of  guilty  ? 

^V'e  think  plaintiff  in  error  has  not  had  a  fair  trial,  and  the  judg- 
"»^iit  of  the  court  below  must  be  reversed  and  the  cause  remanded. 

Judgvient  reversed. 


Pboplb  ex  eel  Bbaksom  v.  Walsh. 

(96  m,  233.) 

MurUeipal  corporaUan  —  control  of  streets — how  may  he  vested, 

*•  Competent  for  the  legislature  to  transfer  tlie  control  of  the  streets  of  a  city 
'Village  to  park  commissioners,  for  the  purposes  of  a  boulevard  and  drive* 
'1  not  inconsistent  with  the  ordinary  use  of  such  street. 

>tt0CEEDING  for  writ  quo  warranto.    The  opinion  sufficiently 
states  the  point     The  respondent  had  judgment  below. 

George  W.  Smithy  and   Luther  L.   Mills,  State's   attorney  for 
^*^>^iitiff  in  error. 

'Joseph  F.  Bonfield,  and  Parian  Q.  Ball,  for  defendants  in  erroiv 
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ScHOFiBLD,  J.  The  question  here  is^  is  it  competent  for  the  gen- 
eral assembly  to  transfer  the  control  of  the  streets  of  a  city  or  vil- 
lage to  park  commissionei*s,  to  be  by  them  controlled  for  boulevard 
and  drive-way  purposes?  ThereJ  is  no  other  diversion  of  the  use 
or  control  of  the  streets  here  charged^  and  it  is  not  made  to  appear 
that  the  control  and  use  of  streets  for  boulevard  and  drive-way 
purposes  are  inconsistent  with  their  use  for  the  ordinary  purposed  of 
streets.  The  plea,  indeed,  distinctly  avers  that  the  relators  ''have 
claimed,  and  do  yet  claim  to  have^  use  and  enjoy^  control,  autho- 
rity and  jurisdiction  over  said  parts  of  Michigan  avenue  and  Thirty- 
fifth  street,  as  they  well  might  and  still  mnj,  for  the  public  purposes 
and  uses  for  which  said  parts  of  said  streets  were  dedicated  and  con 
veyedy  and  under  the  authority  conferred  and  the  duties  imposed 
upon  them  by  law." 

That  the  park  commissioners  are  a  public  municipal  corporation 
in  whom  is  vested  certain  governmental  powers  of  a  political  char- 
acter, is  settled  by  the  previous  decisions  of  this  court  People  ex 
rel.  Wilson  v.  Salomon,  51  111.  37 ;  People  ex  rel.  Sou.  Park  Com*rs^ 
V.  Williams,  id.  63  ;  South  Park  Comrs.  v.  DunUvy,  91  id.  49. 

As  was  said  in  Wikoz  v.  People,  90  111.  192,  the  park  commis- 
sioners "  are  agents  by  whom,  in  part,  the  people  of  the  State  carry 
on  the  government."  And  counsel  for  the  relator  concede  that  it 
is  competent  for  the  legislature  to  substitute  one  municipality  for 
another  in  the  control  of  streets ;  that  it  may  abolish  '^  city  and 
appoint  a  successor,  and  that  it  may  enlarge  the  powers  of  park 
commissioners  and  make  them  an  ordinary  municipality.  Hence, 
it  would  seem,  there  is  no  objection  to  the  vesting  of  the  South  Park 
commissioners  with  the  control  of  the  parts  of  streets  in  question, 
and  imposing  on  them  the  duty  of  improving  and  repairing  them. 
Manifestly,  so  long  as  the  streets  are  to  be  kept  and  used  for  the 
usual  and  ordinary  uses  and  purposes  of  streets,  there  could  be  found 
no  constitutional  objection  to  legislation  of  this  character.  But  the 
claim  here  is,  that  there  will  be  a  use  of  the  streets  for  boulevard 
and  drive- way  purposes,  which  will  be  in  violation  of  rights  guaran- 
teed by  the  Constitution,  because  it  will  exclude  the  usual  and  ordi- 
nary uses  to  which  streets  are  applied.  No  such  use  is  specifically 
charged  in  the  information  or  admitted  in  the  plea,  and  such  a  use 
is  not  an  indispensable  condition  to  the  jurisdiction  of  the  park 
commissiouers  over  these  streets.  Will  it  not  be  quite  time  enough 
to  complain  of  acts  in  excess  of  lawful  authority  when  the  right  to 
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practice  them  is  avowed  ?  Surely  there  can  be  no  objection  to  the 
exen^ise  of  the  powers  of  improving  and  controlling  streets  for  ordi- 
w  use  and  travel,  merely  because  the  right  to  do  more  than  this 
migh  t  be  claimed. 

ffo  are  unable  to  see  that  the  use  of  the  streets  in  question  for 
theusnal  purposes  of  streets  must  necessarily  be  inconsistent  with 
their  inrxprovement  and  use  for  boulevard  and  drive- way  purposes, 
ffecarxnot  say,  as  matter  of  law,  that  authority  to  take  and  use 
streets  Tor  these  purposes  implies,  necessarily,  authority  to  exclude 
theasual  and  ordinary  uses  of  streets. 

Otx  "this  ground  then,  alone,  we  might  affirm  the  judgment  below. 

It  18  not  shown  that  the  respondents  are  exercising  or  attempting 

to  exercise  a  franchise,  which  they  have  usurped  in  violation  of  law. 

^^t,   in  view  of  the  importance  of  the  question  discussed,  it  is 

peri^aps  our  duty  to  go  further. 

'^^^  fee  of  the  streets  here,  is,  on  both  sides,  stated  to  be  in  the 
city,  that  is  to  say,  the  city,  as  the  agent  or  representative  of 
the  pu  blic,  holds  the  fee  for  the  use  of  the  public  —  not  the  citizens 
of  the  city  alone,  but  the  entire  public,  of  which  the  legistature  is 
t^e  representative.     Chicago  v.  Rumsey,  87  111.  365. 

^  long  as  the  use  of  the  streets  is  not  exclusive  in  its  character, 
^^  *s  admitted  by  relator's  counsel  to  be  well  settled  that  the  mode  of 
I   ^^ereise  is  within  the  control  of  the  legislature.    Embankments 
^^ilways,  tunnels  for  crossing  streams,  etc.,  notwithstanding 
lufe^  bridge  the  ordinary  mode  of  use,  are  conceded  to  be  within 
^e  competency  of  legislative   authorization.     But  the  counsel 
ioBist  that  the  fee  here  is  in  the  city  to  hold  in  trust  for  the  public, 
and  that  any  change  of  the  use  from  that  within  contemplation 
when  the  streets  were  laid  out  is  a  perversion  of  the  trust  and  be- 
yond legislative  power,  and  Jacksonville  v.  /.  Ry.  Co.y  67  HI.  540; 
Cofieri,  Chicago^  57  id.  283;  and  City  of  Alton  v.  Transportation 
Co,y  12  id.  38,  are  cited  in  support  of  the  position. 
None  of  these  cases  are  analogous  to  the  present. 
In  the  first  named  case  bill  was  filed  by  the  city  to  enjoin  the 
railway  company  from  laying  down  its  track  over  the  public  park. 
No  consent  for  that  purpose  was  given  by  the  city  or  the  adjacent 
property-holders. 

The  next  case  was  a  bill  in  chancery,  by  a  property-owner,  to 
^join  the  city  from  carrying  into  effect  a  certain  ordinance  with 
YoL.  XXXVI  — 18 
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reference  to  a  portion  of  Franklin  street,  and  the  question  related 
purely  to  the  private  rights  of  the  complainant 

The  other  case  was  a  contest  between  the  city  and  a  private  cor- 
poration with  regard  to  the  ownership  of  certain  property. 

In  neither  case  was  there  any  question  of  the  competency  of  the 
legislature  in  the  case  of  a  purely  public  trust,  unaffected  by 
private  rights,  to  change  the  use  to  which  the  trust  was  devoted. 

In  the  present  case  the  legislature  has  conferred  the  authority  to 
change  the  use.  The  city  has  acted  pursuant  to  the  authority  and 
given  its  consent,  and  no  private  individual  interposes  objection. 
The  case  is  purely  public  and  relates  only  to  the  public  interest. 

In  cases  of  property  dedicated  to  public  uses  there  are  most  usu- 
ally two  classes  of  interests  affected,  one  that  of  the  public  gen- 
erally and  the  other  that  of  private  parties. 

For  any  change  of  such  a  use  since  the  adoption  of  our  present 
Constitution  there  can  hardly  be  any  doubt  but  that  to  the  extent 
it  damages  the  private  individual  he  is  entitled  to  recover.  But 
he  may  waive  this  right  if  he  chooses.  If  lie  does  not  sue  it  con- 
cerns neither  other  individuals  nor  the  public  at  large.  They  can- 
not litigate  for  him,  eitlier  in  his  own  name  or  in  the  name  of  the 
public.  This  is  so  elementary  and  obvious  that  it  needs  no  refer- 
ence to  authorities. 

But  the  legislature  represents  the  public.  So  far  as  concerns  the 
public,  it  may  authorize  one  use  to-day  and  another  and  different 
use  to-morrow.  If  the  new  use  affects  private  rights,  proceedings 
for  condemnation  may  have  to  be  invoked,  but  so  far  as  it  affects 
the  public  alone,  its  representative,  in  the  absence  of  constitutional 
restraint,  may  do  as  it  pleases. 

In  People  v.  Kerr,  27  N.  Y.  188,  the  proceeding  was  to  enjoin  dig- 
ging up  and  perverting  the  soil  for  the  purpose  of  laying  and 
operating  a  railroad,  and  to  enjoin  the  defendants,  the  mayor, 
aldermen,  etc.,  from  giving  their  assent  to  such  acts,  etc.  TIk? 
court,  among  other  things,  said:  *'  So  far  as  the  existing  public 
rights  in  these  streets  are  concerned,  such  as  the  right  of  passage 
and  travel  over  them  as  common  highways,  a  little  reflection  will 
show  that  the  legislature  has  supreme  control  over  them.  When  no 
private  interests  are  involved  or  invaded,  the  legislature  may  close  a 
highway  and  relinquish  altogether  its  use  by  the  public,  or  it  may 
regulate  such  use  or  restrict  it  to  peculiar  vehicles,  or  to  the  use  of 
parlicnlar  motive  power.     It  may  change  one  kind  of  use  into 
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another,  so  long  as  the  property  continues  devoted  to  public  use. 

Ifhat  belongs  to  the  public  may  be  controlled  and  disposed  of  in 
any  i^^^y  which  the  public  agent  sees  fit*' 

^^^  -^^oses  V.  Pittsburg y  Fort  Wayiie  and  Chicago  E,  R.  Co.,  21  HI. 
510,  tlie  suit  was  against  the  railroad  company  by  a  private  prop- 
crt/'  ti older,  to  enjoin  the  building  and  operating  of  a  railroad  in 
^he  street  The  injunction  was  refused,  the  court  saying:  "A 
streo  t  is  made  for  the  passage  of  persons  and  property,  and  the  law 
caai^c>t  define  what  exclusive  means  of  transportation  and  passage 
8b&l  I  \yQ  used.  Universal  experience  shows  that  this  can  best  be 
left  to  the  determination  of  the  municipal  authorities,  who  are  sup- 
I^^^  to  be  best  acquainted  with  the  wants  and  necessities  of  the 
citixe^ns  generally.'' 

/•^  -Murphy  V.  Chicago^  29  111.  279,  and  other  kindred  cases,  de- 
cilod  before  the  adoption  of  the  present  Constitution,  it  was  held 
tna  t  i  t  was  a  legitimate  use  of  a  street  to  allow  a  railroad  to  be  con- 
J^^^ted  and  operated  within  it,  and  even  where  private  property- 
nolcl^^  were  injured  thereby,  there  could  be  no  recovery. 

'*'^    CIncago  v.  Rumsey,  87  111.  348,  we  held  that  it  was  a  legiti- 
miito   use  of  a  street  to  allow  a  tunnel  to  be  constructed  in  it. 
^Hc  laying  of  railroad  tracks  and  the  making  of  the  necessary 

^^^^Vations  and  embankments  therefor,  and  the  making  of  a  tun- 
^®*  in  a  street,  in  many  instances  practically  destroy  streets  for  the 
^'"^itiary  street  purposes,  and  in  all  cases  they  materially  contract 
*^^       abridge  the  use  of   the  street  for  the  ordinary  purposes  of 

^^  Vit  what  is  the  difference  between  the  power  to  abridge  and  con- 

f/*^  t  a  use  and  the  power  to  change  it  ?    Neither  is  consistent  with 

^  Ci4)ntinued  right  in  the  public  to  have  a  street  perpetually  remain 

^Ixe  identical  use  to  which  it  is  at  first  dedicated. 

^^>ie  principle  controlling,  as  we  have  seen,  is,  **  when  no  private 

\ioXerests  are  involved  or  invaded,  the  legislature  may  close  a  high^ 

<aY  or  street  and  relinquish  altogether  its  use  by  the  public,  or  it 

may  regulate  such  use  or  restrict  it" 

Dillou,  in  his  work  on  Municipal  Corporations  (1st  ed.),  §  527, 
says:  "The  plenary  power  of  the  legislature  over  streets  and  high- 
ways is  such  that  it  may,  in  the  absence  of  special  constitutional 
featnction,  vacate  or  discontinue  them,  or  invest  municipal  corpo- 
rations with  this  authority.** 
And  in  the  same  volume,  §  519,  he  again  says:  '*  As  respects  the 
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public  or  municipalities,  there  is  no  limit  upon  the  power  of  the 
legislature  as  to  the  uses  to  which  streets  may  be  devoted." 

See,  also,  Chray  v.  Iowa  Land  Co.,  26  Iowa,  387;  McDonald  v. 
English,  85  IlL  235;  Oaleahurg  v.  Hawkinsony  75  id.  156. 

Even  where  private  parties  are  invested  with  a  franchise  to  build 
and  control  a  toll-bridge  or  toll-road,  the  legislature  may  authorize 
the  franchise  to  be  taken  and  condemned  for  public  use,  upon  mak- 
ing just  compensation.  West  River  Bridge  Co,  v.  Dix,  6  How.  507 
— a  fortiori  can  public  property  be  taken  which  is  held  for  one  use 
and  appropriated  to  another  and  different  use  ? 

The  private  rights  or  interests  in  public  property  cannot,  of 
course,  be  taken  without  compensation  to  be  made  pursuant  to  law. 

But  "every  species  of  property  which  may  become  necessary  for 
the  public  use,  and  which  the  government  cannot  appropriate  under 
any  other  recognized  right,  is  subject  to  be  seized  and  appropriated 
under  the  right  of  eminent  domain."  Cooley's  Const.  Lim.  (1st 
ed.)  526. 

We  are  not  authorized  to  assume,  in  this  proceeding,  that  the 
park  commissioners  will  undertake  to  divest  private  rights  and  ap- 
propriate them  to  public  use  without  making  satisfactory  compen- 
sation, or  proceeding  to  condemn  them  under  the  law  relating  to 
eminent  domain. 

To  authorize  a  judgment  of  ouster,  it  is  essential  that  it  be  estab- 
lished, as  respects  the  streets  in  controversy,  that  the  park  commis- 
sioners are  usurpers  and  intruders,  and  hence  that  their  every  act 
is  in  violation  of  law.  If  they  may,  by  any  legal  steps  or  process, 
make  the  diversion  complained  of,  the  judgment  below  is  right,  be- 
cause we  are  to  assume  they  will,  in  all  things,  act  in  conformity 
with  law,  until  the  contrary  is  aflSrmatively  made  to  appear. 

In  Kreigh  v.  Chicago,  86  111.  407,  we  held  no  power  existed  in  the 
city  to  alienate  the  control  of  its  streets  to  the  park  commissioners, 
and  that  the  thirty-eighth  section  of  chapter  105  of  the  Kevised 
Statutes  of  1874,  entitled  Parks,  authorizing  the  connecting  of  con- 
tiguous parks  by  boulevards  or  pleasure- ways,  and  putting  such 
boulevards  or  pleasure- ways  under  the  control  of  park  commission- 
ers, etc.,  had  no  reference  to  prior  established  streets,  and  did  not 
authorize  the  park  commissioners  to  purchase  or  acquire  established 
streets,  nor  the  city  authorities  to  surrender  control  over  them. 
But  in  the  present  case,  the  needed  legislation  is  supplied.  What 
was  there  held  to  be  wanting,  we  have  here;  and  the  question  is 
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not^  have  the  commissiouers  and  the  city  the  power  ander  the  stat- 
ute^ but  was  it  competent  for  the  legislatui'e  to  enact  the  statute 
conferring  the  power  upon  the  city  and  the  park  commissioners. 
l^  the  ordinance  of  the  city  granting  to  the  park  commissioners 
^W  use  and  control  of  the  parts  of  streets  in  controversy,  there  is 
this  reservation:  "Provided,  however,  that  nothing  in  this  ordi- 
nance contained  shall  be  construed  as  a  waiver  or  relinquishment 
bjor  on  the  part  of  said  city,  of  any  of  its  rights  or  powers  in  re- 
lation to  the  laying  of  water  or  gas  mains  and  pipes,  and  the  build- 
ing and  repairing  of  sewers  in  said  streets,  and  the  regulation  of 
openings  for  the  same;  all  powers  which  said  city  now  has  in  rela- 
tion to  water  and  gas  pipes  and  sewers,  and  their  connections  and 
wie  regpilation  of  the  same,  and  the  openings  for  the  same  in  streets 
*ni   Alleys  of  said  city,  being  hereby  expressly  reserved  as  to  the 
sail  t>£^Tt  of  Michigan  avenue  and  Thirty-fifth  street  in  as  ample  a 
manixeir  as  if  the  aforesaid  consent  was  not  given.** 

^ou.n8el  for  relators  make  the  point  on  this,  that  "the  control 
^^tenapiated  by  the  act  of  1879  is  an  individual  control,'*  that 
^*^  a.l)8olute  control  is  necessary  in  order  to  the  execution  of  the 
P>^era  of  the  commissioners,  and  is  inconsistent  with  a  partial 
^^tx-ol  by  the  city.*'  They  argue  r  '*  The  question  here  is,  has  the 
^^^cil  assented.  It  had  the  grant  of  powers  so  to  do,  but  might 
..  *^^fc,  as  it  should  choose;  it  was  under  no  moral  or  legal  obliga- 
^^^  *  The  whole  ordinance  read  together  shows  that  it  did  not 
^^^V  in  the  manner  contemplated  pr  authorized.** 

v^  18  not  attempted  to  be  shown  why  an  absolute  control  is  nec- 
essary in  order  to  the  execution  of  the  powers  of  the  commission* 
^8.  It  is  asserted  that  this  necessity  is  inconsistent  with  a  partial 
control  by  the  city,  and  if  the  necessity  be  conceded,  the  conclu- 
sion would  clearly  be  correct  But  why  may  not  the  main  objects 
and  purposes  of  the  grant  to  the  park  commissioners  be  entirely 
consistent  with  the  exercise  of  the  reserved  powers  in  the  city  P 

The  laying  of  water  or  gas  mains  and  pipes,  and  the  building 
and  repairing  of  sewers,  would  have  to  be  so  done  as  to  interfere  as 
little  as  possible  with  the  use  of  the  streets;  and  it  approximates 
accnrately  sufficiently  for  all  practical  purposes,  to  say  that  when 
80  done,  they  would  not  materially  interfere  with  the  use  of  the 
Btreete.  Some  inconvenience  would  doubtless  occasionally  result, 
by  reason  of  disagreement  between  the  city  council  and  the  park 
commissioners  as  to  systems  of  sewerage,  but  in  such  case  the  park 
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•jommissioners  would  simply  have  to  yield  -^  they  take  the  grant 
cufn  otiere. 

The  act  of  April  9,  1879,  does  not  make  it  obligatory  upon  the 
city  to  confer  control  over  the  streets  upon  the  park  comnussioners 
It  only  enables  them  to  do  so  or  not  as  they  shall  choose.  The  cor« 
pomte  authorities  having  control  of  any  such  streets  must  first 
give  their  consent.  They  are  iit  liberty  to  entirely  withhold  it,  or 
grant  it  only  subject  to  conditions.  If  the  park  commissioners 
accept  it  with  conditions,  the  performance  of  the  conditions  then 
becomes  obligatory. 

There  is  no  more  apparent  repugnancy  between  the  grant  and 
the  reservation  here  than  there  is  between  a  lease  of  lands  for  farm- 
ing purposes  and  the  reservation  of  the  right  to  take  timber  or 
gravel,  etc.,  from  the  land,  or  to  travel  across  it,  or  to  use  water 
from  springs  thereon,  or  to  excavate  and  mine  for  coal  or  other 
minerals  beneath  its  surface. 

The  grant  is  merely  charged  with  the  burden  of  the  reservation. 
The  rights  of  each  may  be  enjoyed  without  necessary  conflict 

Upon  the  whole  we  think  the  judgment  below  to  be  rfght.  The 
moYQ  fact  that  the  park  commissioners  may  claim  the  right  to  do 
some  act  prejudicial  to  the  interests  of  individuals,  furnishes  no 
reason  why  they  may  not,  as  affects  the  public,  do  those  acts  which 
are  clearly  sanctioned  by  law.  If  they  may,  as  respects  the  control 
and  improvement  of  these  streets  in  some  respects,  act  as  a  corpo- 
ration, they  have  a  franchise,  and  cannot  be  declared  usurpers  and 
intruders  merely  because  in  other  respects  that  they  might  claim 
the  right  to  act  they  would  exceed  the  authority  vested  in  them  by 
law. 

Intrusion  or  usurpation  and  trespass  are  not  synonymous  terms. 

As  respects  any  excess  of  authority,  the  action  of  the  commis- 
sioners may  be  controlled  by  injunction;  and  they  maybe  held  in- 
dividually responsible  in  actions  by  those  who  arc  pecuniarily  in- 
jured ;  and  in  proper  cases  they  may  be  liable  to  criminal  prosecu- 
tions. 

But  this  proceeding  merely  questions  their  right  to  act  at  all 
within,  and  not  without,  the  scope  of  statutory  authority. 

The  judgment  is  affirmed. 

tTudgmenii 
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Or  AW  V.  ViLLAOK  OF   TOLOKO, 

(96  m.  855.) 

ConHUutional  law — taxation  for  local  impravemeiUs, 

tJnder  a  constitutioDal  power  to  authorize  local  improvements  In  dtlei^ 
towns,  and  yillages  '*  by  special  taxation  of  contiguous  property  or  other- 
wise/' it  is  not  competent  for  the  legislatare  to  enact  that  the  cost  of  aide- 
walks  maj  be  recovered  of  the  non-resident  lot  owners  bjr  action  at  Uw. 

fllHE  opinion  states  the  case. 

J.  S,  Lothrop,  for  appellants. 

franciif  M.  Wright  and  William  2>.  Somers,  for  appellees. 

I>iCKEY,  C.  J.    The  constitutional  power  of  the  general  assembly 

^  provide  for  the  construction  of  sidewalks  in  cities  and  yillages 

^y  special  tax  upon  the  adjoining  lots,  according  to  their  respective 

rootage  upon  such  sidewalks,  is  sustained  in  the  decision  made  by 

*  ''Majority  of  this  court  in  the  case  of  While  v.  People,  94  111.  604^ 

'^^  Deed  not  be  further  discussed.     Serious  apprehensions  are 

Passed  lest,  under  the  power  to  impose  special  taxation  upon 

^  ^%'aou8  property  for  local  improvements,  cities  may,  in  case  of 

g#  :  ^^P^nsive  improvements,  abuse  the  power,  and  under  thq  form 

o   '^  exercise,  practically  confiscate  private  property  to  public  use, 

ioug-  ^  it  ia  confined  to  sidewalks,  there  is  little  cause  for  such 

Fpreheusion.     It  will  be  time  enough  to  consider  the  question 

^Q  &  oase  of  oppression  occurs.    Meanwhile,  it  may  not  be  amiss 

^^S^st  that  all  this  must  be  done,  if  at  all,  by  ordinance,  and  it 

\.^    ^^  remembered  that  ordinances,  to  be  valid,  must  be  reason* 

,  l^^^^  unfair, —  unfair  or  oppressive, —  and  must  spring  from  an 


T^     Exercise  of  legislative  discretion. 

^  fticts  of  this  case,  however,  present  another  and  very  grave 

V^^von^    Under  our  Constitution  and  statutes,  can  the  corporate 

auiuotitiea  of  a  city  or  village,  by  ordinance,  impose  upon  the  owner 

oisaclx  adjoining  lot  or  lots  a  personal  liability  to  pay  such  special 

to»  ^tx  a  case  where  such  owner  is  not  a  resident  of  such  city  or 

TBage  ?    This  question  did  not  arise  in  Whitens  csae. 
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Onr  present  Constitution  says :  '^  The  general  assembly  may  vest 
the  corporate  authorities  of  cities,  towns  and  vilLiges  with  power 
to  make  local  improvements  ♦  ♦  ♦  by  special  taxation  of  con- 
tiguous property  or  otherwise." 

Under  this  clause,  we  have  held  that  it  is  competent  for  the 
legislature  to  confer  upon  the  corporate  authorities  of  cities,  towns 
and  villages  power  to  impose  upon  contiguous  property,  in  the  form 
of  a  special  tax,  the  burden  of  the  expense  of  the  construction  of 
a  sidewalk  along  the  line  of  such  property,  and  that  such  tax  may 
be  lawfully  assessed  upon  the  respective  parts  thereof,  in  proportion 
to  the  frontage  of  each  part  upon  such  improvement,  and  that  the 
payment  of  such  tax  may  be  enforced  against  the  property  so  taxed. 
White  V.  People f  supra. 

** Special  taxation  imposed  upon  contiguous  property"  is  one 
thing,  and  special  taxation  imposed  upon  the  owners  of  such 
contiguous  property  is  quite  another  and  an  entirely  different  thing. 

It  is  said  the  subjects  of  taxation  "  arc  persons,  property  and 
business."  Burroughs  on  Taxation,  §  6,  ch.  1.  Strictly,  the  sub- 
jects of  taxation  ai*e  persons  and  property  ;  for  a  tax  on  business 
is  necessarily  a  mere  tax  upon  the  person  or  persons  carrying  on  the 
business.  A  tax  on  persons  may  bo  imposed  upon  persons  merely  as 
such,  as  in  the  case  of  a  poll-tax  or  upon  persons  as  owners 
of  property,  or  as  the  possessors  of  property,  or  as  the  proprietors 
or  the  managers  of  a  business  carried  on,  —  in  all  which  cases  the 
tax  is  a  personal  tax,  the  payment  of  which  is  a  personal  duty,  and 
the  property  or  business  entering  into  the  transaction  is  merely 
adopted  as  a  basis  for  the  measure  of  the  amount  of  the  tax  by  its 
value,  quantity,  extent,  situation  or  condition.  Such  taxes,  although 
measured  by  property  or  business,  and  although  made  a  lien  some- 
times upon  the  property  adopted  as  a  basis  of  such  measure,  are, 
strictly  speaking,  taxes  against  the  persons  in  question,  and  such 
persons  may  be  lawfully  made  liable  for  their  non-payment,  and  the 
entire  estate  of  such  persons  may  be  lawfully  made  liable  to  seizure 
in  satisfaction  of  such  personal  liability.  A  mere  taxation  of 
property  imposes  no  personal  liability  upon  the  owner  thereof.  It 
is  an  imposition  of  the  charge  merely  upon  the  thing  itself,  and 
not  upon  the  owner  or  possessor  of  the  thing.  In  the  nature  of 
things,  if  the  charge  be  not  paid  by  some  one  interested  in  the 
thing  taxed,  resort  can  be  had  for  the  enforcement  of  each  a  tax, 
only  to  the  thing  so  taxed. 
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Specii^l  taxation  of  contiguous  property  for  the  purpose  of  local 
improve  Indents  is  a  thing  in  its  object  and  character  yery  different 
from  g^i3.cral  taxation  for  the  purpose  of  revenue,  and  a  thing  yery 
different^  from  local  taxation  by  municipal  corporations  for  reyenue 
to  be  &x>;plied  to  other  corporate  purposes.  The  Constitution  has 
wisely  j^ir^ovided  that  general  taxation  for  reyenue  shall  be  by  yalua- 
tioD,  so  tliat  eyery  person  shall  pay  a  tax  in  proportion  to  the  yalue 
of  his  i>x-operty,  and  in  the  case  of  taxation  by  a  municipal  corpora- 
tion for*  jevenue  for  other  corporate  purposes,  it  is  required  that 
such  ta^CL^s  shall  be  uniform  in  respect  to  persons  and  property 
within  t;.l:ie  jurisdiction  of  the  body  imposing  the  same. 

Taxa.tiion  for  local  improyements  is  intended  for  the  benefit  of 
the  pro;^>^rty  subjected  to  such  tax,  and  although  such  benefits  may 
not  be  ^:3cactly  confined  to  contiguous  property,  yet  for  practical 
purpose  f^^  it  will  generally  be  so  nearly  so  that  to  simplify  the  pro- 
.*^S  and  ayoid  the  expense  and  delay  of  nicely  adjusting  the 
cqaitie^^  the  Constitution  has  provided  that  the  property  contiguous 
^  ^^  i  'Oaproyement  may  be  required  to  bear  this  burden,  inasmuch 
as  that    ^g  ^  general  rule  will  do  no  serious  injustice. 

.^^^tion  for  re  venue  is  imposed  on  the  citizen  of  the  State  or 

J^^et^  ti  of  the  municipal  corporation,  or  person  doing  business 

^ .  ^^    "the  jurisdiction  thereof,  to  compel  him  to  contribute  to  the 

°^^*i^i:iance  of  the  government,  State  or  municipal,  by  which  his 

,  1  ^^^>«rty  and  property  or  business  are  protected,  in  common  with 

^^    all  other  citizens  and  residents.     This,  under  our  system, 

.    J^^*"sonal  tax  imposed  upon  the  owners  of  property  in  propor- 

^     *''^  the  yalue  of  the  property  of  each,  and  to  secure  its  collec- 

,       ^^ch  tax  is  made  a  lien  upon  the  property  of  the  person  thus 

,.  .^^j*       It  is  entirely  competent  to  declare  such  a  tax  a  personal 

^tjr  of  the  person  so  taxed.     To  pay  it  is  a  duty  he  owes  to  the 

*^J^"^^inent. 

^t  so  with  special  taxation  for  local  improvements  on  property 

.    ^Stious  to  the  improvement.     The  owner  of  such  property  is 

^^pposed  to  derive  any  special  benefit  from  the  improvement, 

,      X*t  in  so  far  as  his  contiguous  property  is  to  be  benefited  by 

^^^provement     Hence  this  special  taxation  (which,  in  the  ab- 

p^  of  express  authority  in  the  Constitution,  could  not  lawfully 

A*^ posed),  is  by  the  words  of  the  grant  of  power  in  the  Consti- 

J*^on  limited  to  taxing  the  contiguous  property.     There  is  no  au- 

^^^Tity  given  to  make  local  improvements  by  special  taxation  of 

YoL.XXXVI-.l9 
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the  owners  of  contiguous  property.  Special  taxation  as  spoken  of 
in  our  Constitution  is  based  upon  the  supposed  benefit  to  the  con- 
tiguous property,  and  differs  from  special  assessments  only  in  the 
mode  of  ascertaining  the  benefits.  In  the  case  of  special  taxation 
tlic  imposition  of  the  tax  by  the  corporate  authorities  is  of  itself  a 
determination  that  the  benefits  to  the  contiguous  property  will  be 
as  great  as  the  burden  of  the  expense  of  the  improvement,  and 
that  such  benefits  will  be  so  nearly  limited  or  confined  in  their 
effect  to  contiguous  property  that  no  serious  injustice  will  be  done 
by  imposing  the  whole  expense  upon  such  property.  In  the  case 
of  special  assessments,  the  property  to  be  benefited  must  be  ascer- 
tulfied  by  careful  investigation,  and  the  burden  must  be  distributed 
according  to  the  carefully  ascertained  proportion  in  which  each 
part  thereof  will  be  beneficially  affected. 

Special  taxation  of  contiguous  property  can  no  more  be  made  a 
personal  liability  of  the  owners  of  the  contiguous  property  so  taxed, 
tlian  can  a  special  assessment  be  made  a  personal  liability  of  the 
owners  of  property  against  which  an  assessment  is  made  on  account 
of  supposed  benefits.  Both  are  proceedings  in  rem  and  not  in  per^ 
sonam  under  our  Constitution. 

A  man  who  resides  or  transacts  business  in  a  State  or  in  a  city, 
town  or  village,  is  in  duty  bound  to  contribute  his  share  to  the 
revenue  necessary  to  sustain  such  State  or  municipal  governments, 
within  whose  jurisdiction  he  resides  or  transacts  business,  and  any 
part  of  his  property  may  be  charged  with  the  same  and  taken  for 
the  pay  men  t  thereof. 

A  man  who  owns  real  estate  within  a  State  or  municipality 
necessarily  subjects  that  property  to  the  lawful  rules  and  regulations 
of  the  State  or  municipality;  but  he  does  not  thereby  subject  the  rest 
of  his  fortune,  not  within  such  State  or  municipality,  to  the  juris- 
diction of  such  municipality,  unless  he  is  a  citizen  or  resident  of 
such  State  or  municipality,  or  transacts  business  therein;  and  if  a 
resident,  or  doing  business  therein,  his  estate  generally  cannot  be 
subjected  to  any  charge  by  way  of  taxation  which  is  not  uniform 
in  respect  to  persons  and  property  in  like  condition  throughout  the 
jurisdiction  of  the  State  or  municipality.  It  is  only  in  respect  to 
the  making  of  local  improvements  by  special  taxation  of  contigu- 
ous property  that  this  rule  of  uniformity  is  relaxed  by  our  Consti- 
tution. 

The  general  assembly  being  clothed  with  authority,  by  special 
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^Si^  exceptional  provision  of  our  Gdnstitution^  to  **  vest  in  cities, 
towns  and  villages  "  power  to  make  local   improvements  by  special 
taxation     of  contiguous   property,   may  undoubtedly  prescribe  the 
mode  ill    which  the  tax  may  Fjc  enforced  upon  the  contiguous  prop- 
erty, but   cannot,  under  the  form  of  prescribing  the  mode  of  en- 
forcenaei-^t  of  such  tax,  exceed  their  constitutional  powers  by  im- 
posing 1^   special  personal  liability  for  such   taxation   upon  subjects 
not  enn|>i-aced   in  the  i>ower.     We  therefore  hold  that  so  much  of 
the  3d  soction  of  the  act  of  1875,  entitled  **An  act  to  provide  ad- 
uitioaal      means  for  the  construction  of  sidewalks  in  cities,  towns 
and  villages,"  as  authorizes  Ihe  cost  of  such  sidewalks,  or  any  part 
thereof,     to  bo  recovered  of  the  owners  thereof  by  action  at  law,  is 
unconsfc>tutional  and  inoperative,  and  that  so  much  of  the  same 
section    ixs  seems  to  authorize  the  seizure,  by  warrant  issued  by  the 
c  erk,  of  the  personal  property  of  the  owners,  in  satisfaction  of  such 
special    t-ax,  is  without  constitutional  authority,  and  void.     We  see 
^^  objocition  to  the  issue  of  a  warrant  to  an  officer,  authorizing  him 
recei  ve  the  amount  of  such  tax,  if  paid  by  the  owner  of  the  lot 
0  qao^tion,  and  requiring  him  to  make  return  of  non-payment,  as 
asi^     for  proceeding  under  the  law  to  have  judgment  tn  rem 
,!^^^    the  property,  for  the  purpose  of  collecting  such  special  tax. 
.      *^    Circuit  Court,  m  this  case,  ought  to  have  enjoined  appellees 
,?"^   -^Q^rther  proceedings  against  the  complainants,  in  regard  to 
,     ^^^^^,  in  the  way  of  charging  tliem  personally  therewith,  or  in 
.,  ^^^^3  of  subjecting  to  the  payment  thereof  any  property  of 
^^    <:>f  the  complainants,  other  than  the  lots  on  which  the  special 
,p^^^^^  imposed. 
^^    decree  must  be  reversed  and  the  cause  remanded* 

Decree  rwenBcL 

^^^^tii-DOH,  Craiq  and  Soott,  JJ.,  dissenting. 


'^^— tof 


OOKFTON  T.  BCTKKBB   HiLL  BaNK. 

(96  m.  801.1 

Dure99 — threat  of  lawful  orretL 


lawful  arreet  of  a  husband  for  a  crime  actoallj  oommltled  hf  bte 
1^^^^  -   >K>t  oonstitate  such  daress  as  will  relieve  the  wife  from  her  oontiaot  !• 
^^^f^^mlfy  the  person  injured. 
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T7IT  to  set  aside  a  deed.    The  opinion  states  the  facts.    The  de- 
fendant had  judgment  below. 

Yancey  £  Richards  and  L.  P.  Peebles,  for  appellant. 


John  M.  £  John  Mayo  Palmer,  for  appellees. 

ScHOLFiELD^  J.  This  was  a  bill  in  equity  by  appellant  against 
appellees,  to  set  aside  a  deed  of  a  house  and  lot,  on  the  ground  that 
it  was  executed  by  reason  of  fraud,  duress  and  imposition.  The 
court  below  decreed  that  the  bill  be  dismissed. 

The  facts  on  which  the  relief  is  sought,  are :  George  Compton, 
the  husband  of  the  appellant,  was  cashier  of  the  Bunker  Hill  Bank, 
a  corporation  doing  a  general  banking  business  at  Bunker  Hill, 
Macoupin  county,  Illinois.  It  was  discovered  that  he  and  one  J. 
A.  Beach  had  embezzled  the  funds  of  the  bank,  and  upon  being 
interrogated  in  reference  thereto,  he  admitted  that  he  had  used 
funds  of  the  bank  to  the  amount  of  about  $6,000.  This  admission 
was  made  on  the  23d  of  October,  1877.  On  the  same  day  the  board 
of  directors  of  the  bank  unanimously  adopted  and  entered  upon 
their  records,  the  following  resolution. 

"  Whereas,  Messrs.  J.  A.  Beach  and  George  Compton,  having 
by  their  statement  to  the  board  of  directors,  shown  a  deficit  in  the 
money  belonging  to  the  bank,  for  which  they  are  responsible, 
amount  of  said  deficit  not  at  this  time  known,  that  in  consideration 
of  said  Beach  and  Compton  making  a  full  statement  of  the  amount 
due,  and  also  making  the  bank  secure  in  way  of  deeds  to  real  estate 
and  transfers  of  personal  property,  so  far  as  they  in  their  power 
can  do,  we  hereby  agree  and  promise  that  no  criminal  prosecution 
will  be  made  against  them  by  the  board.'* 

Compton  subsequently  admitted  that  the  amount  which  he  had 
appropriated,  belonging  to  the  bank,  was  $7,781.25. 

On  the  same  day,  and  after  the  adoption  of  the  resolution,  the 
deed  in  controversy  was  executed. 

The  circumstances  connected  with  the  execution  of  the  deed  are 
thus  detailed  by  the  appellant  in  her  evidence:  "All  I  knew  about 
the  officers  of  the  bank  charging  him"  (her  husband)  "with  em- 
bezzlement, is  what  I  heard  from  the  outside  and  from  my  husband; 
he  told  me  the  officers  of  the  bank  wexe  going  to  hold  him  and  Mr- 


Digitized  by 


Google 


SEPTEMBER  TERM,  1880.  149 

Compton  V.  Bunker  Hill  Bank. 

Beach  acioountable  for  the  losses.  On  or  about  the  23d  of  October, 
1877,  I  signed  what  they  said  was  a  deed ;  I  neither  read  it  nor  had 
it  read  i  n.  my  presence ;  my  sister  Helen,  my  brother  Frank,  Mr. 
Harry  Bvidd,  Mr.  Compton,  and  my  daughter  !Panuy,  were  all  who 
were  present  when  the  deed  was  executed  ;  I  received  np  considera- 
tion for-  the  deed ;  the  inducement  offered  me  was,  my  brother 
Frant  Oii.me  to  me  and  said  the  people  were  all  angry  with  my  hus- 
band. I^y  that  I  thought  he  meant  all  the  bank  people,  oflBcers 
and  4ej>ositors,  and  that  in  order  to  appease  them,  and  saTO  my 
husbaud,  and  savo  him  from  the  penalty  of  the  law,  I  ought  to 
part  witli  every  thing,  even  to  my  wardrobe  ;  and  he  said,  'In  fact, 
you  mixst  do  it.'  And  when  I  signed  the  deed,  I  said  to  my  hus- 
band, oxight  I  not  to  have  some  written  promise  from  the  bank 
that  it  Avas  to  save  him  from  all  further  difficulty  ?  And  he  said  it 
was  recorded  on  the  minutes  of  the  bank,  and  that  was  the  same  as 
a  wnttoti  promise  to  that  effect,  and  I  stated  that  on  those  condi- 
tions^ X  signed  the  deed.  I  was  under  great  nervous  excitement  at 
the  tiroe,  and  can't  distinctly  recollect  all  that  was  said.  I  do  re- 
roembei'^  however,  that  my  brother  said  that  they  would  imprison 
'^^yhriQi-^jjQ^j  jf  I  did  not  sign  the  deed.  Mr.  Compton  said  that 
^^^1«  had  agreed,  and  it  was  on  the  minutes,  to  release  him 
rom  ci-iTninal  prosecution,  if  I  would  sign  the  deed." 

Utti^j*  evidence  clearly  shows  that  neither  the  directors  of  the 
J**^»   XX or  any  one  else  representing  the  bank,  were  present  when 

e  (lo^<5|  ^-as  signed,  or  had  any  conversation  with  appellant  in  re- 

^      t;o   signing  it.     The  deed  was  produced  by  appellant's  husband, 

s>gne^  «^nd  acknowledged  by  himself  and  her,  and  by  him  delivered 

u^  l>ank.     And  it  is  also  shown  that  no  one  representing  the 

^  Ix^d  any  knowledge  of  the  representations  that  were  made  to 
'•^PP^lla^nt,  to  induce  her  to  execute  the  deed.  The  suggestion  of 
**P^^^^ tit's  counsel  that  appellant's  husband,  in  this  transaction, 

WHS   t^_-- 

*^I>re8enting  the  bank,  is  contrary  to  the  unquestioned  facts. 

e  -Wa^  representing  himself,  and  trying  to  screen  himself  from  a 

]a8    X^x-osecution  at  the  hands  of  the  bank,  for  the  crime  of  embez- 

^  |°fi  its  funds,  and  it  was  to  aid  him  in  this  that  appellant  execu- 

^H©  deed.    Appellant's  brother,  as  he  admits,  acted,  as  he 

J^SVit  at  the  time,  in  the  interest  of  appellant  and  her  husband. 

,  ^^^^ly>  he  had  no  authority  to  act  on  behalf  of  the  bank,  and 

.^^^  not  assume  to  have  such  authority. 


^. 


authority. 
^^  then,  if  appellant  was  induced  by  false  representations  of  her 
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husband  and  brother  to  execute  the  deed,  since  those  representa- 
tions were  neither  induced  by,  nor  made  of  the  knowledge  of,  those 
representing  the  bank,  the  bank  cannot  be  affected  by  them. 
Spurgm  v.  Traub,  65  111.  170 ;  Marston  v.  Brittenham,  7G  id.  nil. 

The  guilt  of  appellant's  husband  is  clear  and  is  not  controverted; 
and  therefore  any  threat  which  may  be  implied,  from  the  resolution 
of  tlie  board  of  directors,  to  prosecute  him  for  the  offense  of  which 
he  was  thus  guilty,  does  not  constitute  duress.  Bddy  v.  Herri n^ 
17  Me.  338;  Whitfield  v.  Longfellow,  13  id.  14C. 

The  gist  of  appellant's  case  is  that  her  deed  was  executed  in  con- 
sideration of  an  agreement  to  compound  a  criminal  offense,  which 
is  in  contravention  of  law,  and  she  has  not  realized  therefrom  the 
result  that  she  anticipated. 

We  said  in  ^7.  Z.,  J.  i^  C.  R.  R.  Co.  v.  MatlierSy  71  111.  598;  s. 
c,  22  Am.  Rep.  122:  "  A  court  of  equity  will  not  lend  its  aid  to 
enforce  the  performance  of  a  contract  which  appears  to  have  been 
entered  into  by  both  tlio  contracting  parties  for  the  express  pur- 
pose of  doing  that  which  is  illegal;  and  where  such  a  contract  has 
been  executed  by  one  of  the  parties  by  conveying  real  estate,  a  court 
of  equity  will  not  in  general  interfere,  but  will  leave  the  title  to 
the  property  where  the  parties  have  placed  it."  This  is  but  the 
rei)etition  of  an  old  and  well-established  principle  of  equity  juris- 
prudence, and  it  was  previously  applied  by  this  court  in  Jerome  v« 
Bigelow,  (jQ  111.  452;  s.  c,  16  Am.  Rep.  597,  and  Linessy,  Hesing, 
44  111.113. 

The  same  principle  controlled  in  Reed  v.  McKee,  42  Iowa,  689, 
cited  by  appellant's  counsel,  but  that  case  differed  from  the  present 
in  this:  It  was  a  bill  to  foreclose  a  mortgage  given  to  secure  certain 
promissory  notes,  which  had  been  given  to  compound  a  crime  of 
embezzlement.  The  contract  was  still  executory,  and  the  court 
would  not  lend  its  aid  to  enforce  its  performance.  In  the  present 
case,  on  the  contrary,  the  contract  has  been  fully  executed  and  the 
property  conveyed,  and  the  court  is  asked  to  lend  its  aid  to  open  it 
up,  cancel  it,  and  set  aside  the  conveyance.  Allison  v.  HesSf  28  Iowa, 
389,  is  more  analogous.  There,  the  conveyance  had  been  made 
to  compound  the  felony  of  the  son  of  the  petitioner,  and  the  court 
held  that  the  conveyance  could  not  be  set  aside,  observing:  "And 
the  rule  seems  to  be  well  settled,  that  where  a  contract  is  illegal, 
whether  it  is  because  of  being  malum  prohibitum  or  malum  m  se, 
the  law  will  not  afford  affirmative  relief  to  either,  but  will  leave  the 


Digitized  by 


Google 


OCTOBER  TEEM,  1880.  151 

Roy  T.  QoiDgs. 

^rties  23kfi  it  found  them."  Like  raliog  obtained  in  InhabUanls  of 
Worcester  v.  Eaion^  11  Mass.  377.  Smith  v.  Rowley y  QQ  Barb.  603, 
is  almost  literally  the  same  as  this  case.  There,  a  married  woman 
filed  her  bill  to  set  aside  her  couveyanco,  upon  the  alleged  ground 
that  it  Avas  obtained  from  her  by  duress  and  undue  influence.  Her 
husband  was  charged  by  the  defendant  with  embezzlement  from 
him  to  Si  large  amount,  and  she  claimed  that  she  executed  the  deed 
in  qaes  fcion,  under  an  understanding  and  implied  agreement  that 
in  case  sLe  executed  the  deed  in  question,  the  defendant  would  re- 
frain f  r-om  prosecuting  her  husband  for  the  embezzlement. 

The  Fiusband's  guilt  was  clear,  and  the  deed  Was  executed  upon 
his  rec^^^iest.  The  court  said:  "If  her  story  is  correct,  the  deed 
wouJd  Seem  to  be  void,  on  the  ground  that  it  was  executed  in  con- 
fl'der^tion  of  compounding  a  criminal  offense,  and  was  contrary  to 
^"^,^^-«».t.ute.  But  though  the  deed  may  be  void  for  such  reason, 
equity  does  not  relieve  the  party  who  executed  it  upon  or  for  such 
immo  jc-;^!  ^^^  illegal  consideration  and  purpose." 
^^**<3^ivinfi:  no  error  in  the  ruling  below,  the  decree  will  have  to 

l^  *^^  i  tting  a  point  of  practice.] 

Judgment  affirmed. 
^^^^*^  EY,  C.  J.,  and  Scott,  J.,  dissent. 


Boy  v.  Goikgs. 

(96  HI.  961.) 

MoTtgoffe — thoM — rigJU  of  mortgagee  to  take  possession. 

^**  ^  provision  in  a  chattel  mortg-age,  that  if  the  mortgagee  shall  at  any 

^^^  ^fore  maturity  of  the  debt  "  feel  himself  unsafe  or  insecure,"  he  may 

^^^  l^ossession  of  the  mortgaged  property,  he  cannot  take  such  possession 

~^^®«tUere  is  reasonable  ground  or  prol)able  cause  for  such  action,  although 

^^^  need  not  be  actual  danger.* 

T^'ROTER.    The  opinion  states  the  case.     The  plaintiff  had  jndg- 
>      ^ent  below. 

^muel  P,  Wheeler,  for  appellant,  cited  Fox  v.  Kittofiy  19  111.  519; 

•  Omtro,  cane  v.i>ib6ey  (46  Wis.  128t),  as  Am.  Rep.  700. 
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Bailey  v.  Oodfrey,  54  id. 
D'Arcy,  71  111.  648. 


507 ;  8.  c,  5  Am.  Bep.  157 ;  Lewis  y. 


Mulkey  <&  Leed,  for  appellee. 

Dickey,  C.J.  In  January,  1878,  Goings  gave  appellant,  as  part 
payment  for  a  farm,  a  note,  secured  by  a  chattel  mortgage,  for  the 
sum  of  $278.47,  due  March  1,  1879.  The  mortgage  contained  a 
clause  which  provided  that  if  Boy  should,  at  any  time  before  the 
said  promissory  note  became  due,  ^^feel  himself  unsafe  or  inse- 
cure," he  should  have  the  right  to  take  possession  of  the  property 
mortgaged.  A  description  of  part  of  the  property  mort^ged  (as 
found  in  the  mortgage),  was  as  follows:  "All  crops  to  be  grown  iu 
year  1878,  on  mortgagee's  part  of  old  Barber  farm.*' 

In  October,  1878,  Boy  seized,  by  virtue  of  this  mortgage,  part  of 
the  crops  grown  on  that  farm  in  the  year  1878,  consisting  of  corn, 
tobacco,  and  top  fodder. 

Goings  (insisting  that  this  taking  was  unlawful)  brought  an  ac- 
tion of  trover,  and  in  the  Circuit  Court  recovered  $225  damages. 
Boy  appealed  to  the  Appellate  Court  for  the  Fourth  District,  where 
the  judgment  was  affirmed,  and  from  that  judgment  he  brings  the 
record  to  this  court  for  review,  upon  the  certificate  of  the  Appellate 
Court  that  questions  of  law  arise  in  the  cause,  of  sufficient  import- 
ance to  require  a  decision  by  the  Supreme  Court.  That  court  cer- 
tifies that  the  following  questions  arise  in  the  case: 

First.  Was  the  mortgage  void  or  valid  as  to  the  crops  subse- 
quently planted  and  grown? 

Second.  If  valid,  could  the  mortgagee  judge  of  the  crisis  for  him- 
self, or  must  he  have  reasonable  grounds  for  his  action  before 
taking  possession  under  the  terms  of  the  instrument? 

Third.  If  void,  could  the  mortgagee  take  possession  of  the  sub- 
sequent existing  property  without  some  new  act  of  the  mortgagor 
or  his  assent,  or  without  a  state  of  facts  which  would  justify  the 
taking  of  possession  under  the  terms  of  the  instrument  ? 

That  court  also  certifies  that  they  found  from  the  evidence  there 
were  no  reasonable  grounds  for  taking  possession  under  the  terms 
of  the  instrument,  and  if  the  instrument  was  valid  the  taking  of 
possession  was  without  just  warrant,  unless  the  mortgagee  had  the 
absolute  right  to  judge  of  the  crisis  for  himself. 

Bailey  v.  Godfrey,  54  111.  507;  s.  c,  5  Am.  Bep.  157,  was  an 
action  of  trover,  brought  by  Bailey  to  recover  damages  for  the  tak- 
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^^S  o!  property  of  Bailey,  by  virtue  of  a  mortgage  which  contained 
^  condition  in  the  very  words  of  the  condition  of  the  mortgage  in 
th\B  case;  that  is,  that  if  at  any  time  before  the  notes  become  due 
the  mortgi^ee  shall  feel  himself  unsafe  or  insecure  he  may,  in  that 
^vent,  take  immediate  possession  of  the  property  described  in  the 
mortgage.  In  that  case  this  court  said :  ^'  By  the  express  terms  of 
the  mortgage  the  mortgagee  *  *  *  was  made  the  sole  judge  of 
the  happening  of  the  contingency.*' 

The  case  of  Lewis  v.  UArcy^  71  HI.  648,  was  an  action  of 
replevin  brought  by  D'Arcy  against  Lewis,  a  constable,  who  had 
seized  upon  attachment  personal  property,  as  the  property  of  SuUi- 
»^an,  upon  which  property  D'Arcy  held  Sullivan's  chattel  mortgage, 
duly  recorded,  etc.,  containing  precisely  the  same  condition  —  that 
the  mortgagee  might  take  immediate  possession  of  the  property  at 
any  time  before  the  indebtedness  secured  by  the  mortgage  fell  due, 
^n  case  he  should  feel  unsafe  or  insecure.    This  court  held  in  favor 
of  D'Arcy,  saying:  ''As  was  said  in  Bailey  v.  Godfrey ^  54  111.  507, 
^y  the  express  terms  of  the  mortgage  the  mortgagee  was  invested 
With  the  power  to  elect,  and  was  made  the  sole  judge  of  the  hap- 
pening- of  the  contingency  when  ho  would  elect  to  take  possession 
oUhe  property." 

^^  both  of  these  cases  this  court  held,  upon  the  facts  in  each 
J^,  that  the  mortgagee  **  had  ample  reason  to  feel  unsafe  and 
insecure  in  regard  to  his  debt." 

^ne  c«ise  of  Furlong  v.  CoXy  77  UK  293,  was  an  action  of  replevin 

J'^ngh  t  "by  Furlong  against  Cox  for  the  furniture  of  a  hotel,  which 

uriotig  ]j|^  mortgaged  to  Cox,  and  which  Cox  had  seized  by  virtue 

<>  the    mortgage  before  the  mortgage  debt  was  due,  which  mort- 

^  ^on  tained  a  condition  that  Furlong  should  retain  the  posses- 

8Jon  U^|.jj  ^^  money  fell  due,  with  a  further  provision  that  Cox 

^igiit,  «c^^  j^jjy  ^jjjj^  YiQ  should  think  the  property,  or  any  part 

fTk^**  was  in  danger  of  being  sold,  removed,  etc.,  take  possession 

^     ^  B^me."    This  case  was  decided  in  favor  of  Furlong,  and  was 

^ j'^gttished  from  the  cases  of  Bailey  v.  Godfrey  and  Lewis  v. 

tr^^>  supra,  saying  as  to  those  cases:  "It  will  bo  observed  that 

^    ^^*^    of  those  cases  there  was  evidence  showing  danger  of  loss, 

*     but  in  this  case  there  is  no  evidence  that  there  was  the 

*  ^^A  T^**  danger  of  loss,  or  even  that  appellee  thought  there  was." 

Ana  it  ^ag  there  said  Cox  should  "at  least  have  proved  that  he 

tnouglj^  there  was  the  danger  specified.     ♦     ♦    ♦    And  before  he 
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can  justify  the  act  (of  taking)  lie  should  at  least  have  shown  that 
such  was  his  belief." 

It  is  again  said  (speaking  of  the  evident  intention  of  the  parties 
and  the  circumstances  under  which  the  mortgage  was  given)  that 
Furlong  supposed  that  Cox,  before  he  could  lawfully  seize  the  prop- 
erty, "  must,  in  good  faith,  based  upon  reasonable  grounds,  believe 
there  was  danger  of  sale  or  removal  of  the  property,''  and  that  it  was 
not  the  intention  to  "place  it  in  the  uncontrolled  power  (of  Cox)  at 
any  time,  from  pique,  caprice,  or  mere  whim,  to  strip  the  hotel  of  its 
furniture,"  etc.  And  it  is  further  said,  appellant  "was  willing  to 
give  the  power  to  take  possession  if  she  did  any  act,  or  if  any  other 
cause  should  arise  from  which  there  should  be  reasonable  ground  to 
suppose  that  there  was  danger,  *  *  *  and  must  have  supposed 
he  (Cox)  would  be  governed  by  circumstances  in  thinking  there 
was  danger,  as  would  any  other  reasonable  and  fair  business  man*** 
Again  it  is  said,  **  the  right  to  take  possession  depended  upon  his 
thinking  there  was  danger.  Had  the  condition  been  that  he  might 
reduce  the  property  to  possession  when  he  might  choose,  then  it 
would  liave  been  diflFerent.  We  are  clearly  of  opinion  this  case  is 
widely  different  from  the  cases  cited  supra,  as  in  those  cases  there 
Wits  *  *  *  danger,  and  whilst  here  not  the  semblance  of  the 
slightest  danger  is  shown  to  have  existed,  not  even  that  appellant 
believed  on  the  slightest  grounds,  or  believed  at  all  that  the  danger 
existed." 

In  the  case  of  Davenport  v.  Ledger,  80  111.  574,  the  ruling  of  the 
court  in  Furlong  v.  Cox,  supra,  is  alluded  to  and  approved.  In 
the  Davenport  case  the  mortgage  contained  the  same  provision  as 
to  the  taking  possession  by  the  mortgagee,  and  the  court  charged 
the  jury  that  "the  chattel  mortgage  giving  to  the  defendant  the 
right  to  take  possession  of  the  goods  if  he  felt  (whether  with  suffi" 
cient  cause  or  not  makes  no  difference)  that  his  debt  was  not  safe 
and  secure,  he  was,  by  the  mortgage,  made  the  sole  judge  upon  that 
subject,  and  if  he  did  so  feel,  the  plaintiff  had  no  right  to  recover, ** 
etc.  While  the  decision  of  the  Davenport  case  did  not  turn  upon 
this  instruction  of  the  court,  the  court  incidentally  commented 
ii])on  it,  saying  in  substance,  that  it  was  more  favorable  to  the  mort- 
gagee than  he  was  entitled  to  have  it,  in  that  it  omits  the  essential 
element,  that  his  belief  that  he  was  unsafe  or  was  insecure,  had  rea- 
sonable grounds  to  support  it. 

All  these  cases,  carefully  examined  and  properly  understood,  are 
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in  striofc  accord  with  each  other  in  so  far  as  they  relate  to  the  con- 
stniction  to  be  placed  upon  this  condition  as  to  the  right  of  taking 
possession  by  the  mortgagee.  The  first  two  cases  referred  to  lay 
down  the  law,  that  by  the  stipulation  of  the  parties  the  mortgagee 
is  made  the  sole  judge  as  to  whether  the  contingency  has  or  has  not 
happened  upon  which  he  is  authorized  to  take  possession.  The 
latter  two  cases,  recognizing  the  same  proposition,  that  he  is  made 
the  sole  judge  of  the  happening  of  the  contingency,  lay  down  the 
rule,  that  in  judging  of  that  contingency  he  must  act  in  good  faith> 
and  must  have  reasonable  grounds  to  support  his  belief.  He  must 
have  probable  cause  for  his  belief.  As  was  said  in  Furlong  v.  CoXy 
he  must  in  good  faith,  based  upon  reasonable  grounds,  believe  there 
▼as  danger;  and  again,  that  he  must  have  *' reasonable  grounds  to 
suppose  that  there  was  danger.'' 

The  finding  certified  to  us  from  the  Appellate  Court,  as  to  the 
facts  of  the  case  at  bar,  gives  us  the  basis  on  which  that  court  ruled 
*s  to  the  law.  That  court  certified  that  it  appears  from  tho  evi- 
<lenco  "there  were  no  reasonable  grounds  for  taking  possession 
^'ider  the  terms  of  the  instrument,  and  if  the  instrument  be  valid 
^^  taking  possession  was  without  just  warrant,  unless  the  mort- 
^%^  had  the  absolute  right  to  judgo  of  the  crisis  for  himself.'' 

As  shown  above,  the  mortgagee,  under  such  a  mortgage  had  the 
right  to  judge  of  the  crisis  for  himself,  subject  only  to  the  limita- 
tion that  his  judgment  must  be  exercised  in  good  faith  and  upon 
r^a^onable  grounds.     This  means  reasonable  ground,  or  probable 
cause,  to  think,  or  believe,  or  feel  that  there  was  danger  which  ren- 
dered tho  taking  of  the  property  by  him  proper  under  the  agreement, 
iJisdoos  not  require  that  there  should  be  actual  danger,  or  that 
^proofs  should  furnish  the  court,  at  the  time  of  the  trial,  with 
J^onablo  grounds  to  decide  that  there  was  actual  danger.     It  was 
samcient,  if,  at  the  trial,  it  appeared  that  at  tho  time  of  the  taking 
here  was  apparent  danger,  such  that  a  reasonable  man  might,  in 
good  faith,  act  upon  it;  in  other  words,  there  should  bo  reasonable 
groaada  to  believe  that  there  was  danger,  or  that  he  did  not  act 
without  probable  cause.     Tho  Appellate   Court  has  found  there 
were  no  reasonable  grounds  for  taking  possession  under  the  terms 
01  the  instrument.     If  this  finding  of  the  Appellate  Court  is  to  be 
underBtood  to  mean  simply  that  there  was,  in  fact,  no  such  danger, 
such  finding  is  not  decisive  of  this  case.     It  is  not  suflScient  to 
snow  that  the  taking  was  illegal.     If,  however,  the  finding  is  to  b« 
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understood  as  meaning  that  the  mortgagee  had  no  reasonable 
grounds  to  believe  that  his  debt  was  unsafe  and  had  no  probable 
cause  for  the  taking,  it  is  decisive  as  against  the  legality  of  the 
taking. 

Taking  the  whole  record  together,  we  think  the  true  meaning  of 
the  finding  of  the  Appellate  Court,  as  stated  in  the  same,  is  that 
there  were,  in  fact,  no  reasonable  grounds  for  the  mortgagee  to 
feel  himself  unsafe  or  insecure,  and  therefore  hold  their  rulings 
correct. 

The  law  on  this  subject,  as  laid  down  in  the  cases  heretofore 
decided  in  this  court,  is  plainly  this,  that  by  such  contract  the 
mortgagee  is  made  the  sole  judge  of  the  crisis  in  question,  but  that 
judgment  must  be  exercised  in  good  faith  and  upon  probable  caase. 
He  is  not  at  liberty  to  judge  capriciously,  or  upon  a  mere  whim,  or 
maliciously.  As  indicated  in  Furlong  v.  Cox^  supra,  in  such  case 
the  mere  fact  that  the  mortgagee  declares  that  he  feels  himself  un- 
safe and  insecure  is  not  conclusive.  When  that  question  is  put  in 
issue,  and  it  appears  from  the  proofs  that  tlie  mortgagee  had  no 
probable  cause  or  reasonable  grounds  to  feel  himself  unsafe  and  in- 
secure, the  taking  must  be  held  unlawful ;  but  it  is  not  essential 
in  such  case  that  there  should  be  real  cause  of  danger.  It  is  not 
necessary  that  the  debt  should,  in  fact,  be  unsafe  or  insecure.  It 
is  sufficient  for  this  purpose  that  the  circumstances  arc  such  that  a 
reasonable  man,  thus  situated,  might,  in  good  faith,  believe  himself 
unsafe  and  insecure. 

It  is  insisted  by  the  appellant  in  the  case  at  bar  that  the  mort- 
gage, as  a  mortgage,  was  inoperative  in  giving  the  appellant  title 
to  the  corn,  tobacco  and  fodder  grown  upon  the  Barber  place  during 
the  year  1878,  and  that  therefore  the  mortgage  itself  was  no  security 
for  the  debt;  but  appellant  also  insists  that  the  mortgage  was  valid 
between  the  parties  as  an  executory  contract,  and  authorized  appel- 
lant to  take  possession,  if  for  any  cause  he  felt  unsafe  or  insecure, 
and  hence  the  mere  invalidity  of  the  mortgage  as  a  lien  against 
third  persons  was  a  sufficient  ground  to  warrant  such  feeling  of 
insecurity ;  and  the  question  is  very  elaborately  discussed  as  to 
whether  a  chattel  mortgage  can  operate  upon  property  not  in  being 
(potentially  or  otherwise),  at  the  time  of  the  execution  of  the 
mortgage. 

We  do  not  perceive  that  this  question,  so  fully  discussed, has  an; 
necessary  bearing  upon  the  decision  of  this  case.     From  a  fair  con- 
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Btraction  of  the  language  of  this  instrument^  the  feeling  of 
insecurity  which  was,  by  the  terms  of  the  instrument,  to  give 
the  mortgagee  the  right  to  take  immediate  possession,  evidently 
had  reference  to  such  a  feeling  to  be  produced  by  some  future  cause* 
—  by  some  cause  not  in  being  at  the  time  when  the  mortgage  was 
executed.  We  may  assume,  therefore,  that  counsel  for  appellant, 
if  right  m  his  views  as  to  the  effect  of  a  chattel  mortgage  upon 
property  not  in  being  at  the  time  of  its  execution,  and  that  be  is 
right  in  the  position  that  the  instrument  is,  nevertheless,  an 
executory  contract,  and  valid,  as  such,  between  the  parties,  still,  it 
is  obvious  that  a  feeling  of  insecurity,  to  arise  from  a  consideration 
of  that  question  of  law,  was  not  such  a*feeling  of  insecurity  as  was 
meant  and  contemplated  by  the  parties  making  the  contract.  This 
case  must  turn  upon  the  question  whether  Roy,  at  the  time  he 
seized  this  property,  did,  in  good  faith,  feel  that  he  was  unsafe  or 
insecure  from  some  cause  which  occurred  after  the  making  of  the 
mortgage,  and  that  he  not  only  did  in  fact  so  feel,  but  that  this 
^as  not  without  probable  cause  or  reasonable  grounds  to  feel  thus. 
It  is  not  necessary  that  it  should  appear  at  the  trial  that  there  were 
y^asonable  grounds  to  believe  that  this  debt  was  unsafe  or  insecure, 
]^  point  of  fact,  at  that  time.  If  there  was,  in  fact,  apparent 
insecurity  at  the  time  of  the  taking,  arising  from  facts  and  circnm- 
^witices  brought  to  his  knowledge,  it  was  sufScient  to  justify  the 

^\tig,  if  he,  in  fact,  from  such  cause,  did  feel  unsafe  and  insecure, 

sod  acted  from  that  motive.    The  Appellate  Court  have  held  the 

Acts  in  this  regard  for  appellee, 
^e  Judgment  of  the  Appellate  Court  will,  therefore,  be  affirmed. 

Judgnient  affirmed. 

°^^^^^n  and  Sheldok,  JJ.,  dissent 


Otis  v.  Gross. 

(96IU.612.) 

Bank-— iMohent— 'preferred  elaims  —  court  Jiindi. 

^V^^^  deposit  of  court  funds  and  of  f ands  of  court  officers  in  a  bank,  by 
^  ^  coarty  has  no  preference  over  claims  of  other  creditors,  on  the  insoU 
^^nT  of  the  bank,  although  the  assets  are  in  the  hands  of  a  receiver. 
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THE  opinion  states  the  case.     The  plaintiff  had  judgment  be* 
low. 

11 1  /.  L,  High,  for  appellant. 

Gardner  <&  Cliandler,  for  appellees. 

'  ii  ^« 

*  "  Walker,  J.     It  appears  that  the  Circuit  Court  of  Cook  county, 

by  an  order  entered  on  its  records,  designated  the  State  Savings 
Institution  of  Chicago  as  the  depositary  of  moneys  in  the  hands  of 
the  officers  of  the  court  and  under  its  control.  By  resolution  the 
bank  accepted  the  trust  Subsequently,  the  institution  failed,  and 
its  officers  fled  to  avoid  criminal  prosecution;  and  the  institution 
I  !  being  insolvent  to  the  amount  of  $1,800,000  above  its  assets,  a  re- 

ceiver was  appointed  to  take  charge  of  the  affairs  and  assets  of  the 
bank. 
The  clerk  of  the  Circuit  Court,  Gross,  opened  an  account  with 
\\l  the  bank,  and  made  deposits  of  the  funds  under  the  control  of  the 

i.l  court,  as  occasion  required,  and  funds  were  drawn  out  when  needed 

'  to  pay  litigant-s  and  as  directed   by  the  court     When  the  bank 

:f  failed  there  was  deposited  and  not  checked  out  of  the  bank  the  sum 

of  $2,597.43,  deposited  by  the  clerk  of  the  court 

A  dividend  of  ten  per  cent  on  the  debts  against  the  bank  had 
been  declared,  which  would  probably  nearly  exhaust  the  assets, 
i  which  the  clerk  refused  to  receive,  but  demanded  the  full  amount, 

insisting  the  deposit  was  a  special  fund,  and  that  it  was  a  special 
ij  i|  deposit     It  is  admitted  that  the  corporation  was  authorized  to  do, 

i  i|  and  did  a  commercial  and  savings  deposit  business;  that  when  this 

fund  was  deposited  in  the  bank  it  was  made,  entered,  numbered 


jj  and  kept  on  the  books  of  the  institution  in  like  manner  as  all  other 

savings  deposits,  except  as  to  payment  of  interest;  that  a  deposit 
book  was  given  to  and  accepted  by  the  clerk,  in  which  these 
deposits  were  entered;  thai  it  was  the  same  in  character  and  form 

j|  as  the  deposit  books  given  to  other  depositors,  and  the  funds  depos- 

ited by  the  clerk  were  entered  in  his  book  in  like  manner  as  in  all 
other  cases,  and  the  money  thus  received  was  mingled  with  the 
general  funds  received  and  held  by  the  institution,  and  was  in  no 
manner  ever  kept  separate  or  apart  from  the  general  funds  or  dis- 
tinguished therefrom.  The  order  of  the  court  did  not  require,  nor 
did  the  resolution  of  the  directors  agree  that  it  should  be  kept  sep- 
arate. 
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The  clerk  filed  a  petition  against  the  receiver  to  have  this  de- 
clared a  trust  fund,  and  to  have  the  full  amount  of  the  deposit 
I)aid  to  him.  And  on  the  facts  here  stated  the  Circuit  Court  made 
an  order  that  the  receiver  should  so  pay  it  He  thereupon  per- 
fected an  appeal  to  the  appellate  court  for  the  first  district,  where, 
on  a  hearing,  the  order  of  the  Circuit  Court  was  affirmed,  and  he 
brings  the  record  to  this  court  and  urges  a  reversal. 

From  the  facts  in  this  case  it  is  manifest  that  this  was  not  a 
special  deposit  or  a  mere  bailment.     The  money  when  deposited 
'was  commingled  with  the  general  funds  of  the  bank,  as  was  that  of 
other  depositors.     It  was  not  agreed  to  or  directed  to  be  kept  sepa- 
rate as  a  fund.     It  then,  as  others,  became  the  funds  of  the  bank 
for  the  paying  of  the  amount  fbr  which  it  became  indebted,  as  did 
that  of  other  depositors.     Had  it  been  placed  in  a  separate  package 
and  so  deposited,  and  never  mingled  with  the  funds  of  tho  bank, 
or  had  it  been  so  kept  that  its  identity  could  be  established,  it 
would  no  doubt  have  been  different. 

In  such  a  case  the  title  and  property  in  the  money  would  not 
have  changed  or  vested  in  the  bank,  and  it  would  have  been  a  sim- 
ple bailment,  presenting  no  difficulty.  It  then  would  have  been 
plain  that  the  court  could,  and  it  would  have  been  its  simple  duty 
to  reqnire  the  receiver  to  pay  it  to  the  clerk,  but  as  it  was  mingled 
with  and  became  a  part  of  the  common  fund,  and  the  bank  a  debtor 
therefor,  a  different  question  is  presented.  Nor  do  we  think  that 
the  fact  there  was  no  agreement  to  pay  interest  on  the  deposit  of 
Buflficient  importance  to  change  the  character  of  tho  deposit  to  a 
bailment.  That  was  a  mere  incident  to  the  transaction  not  suffi- 
cient to  control  its  nature. 

In  the  case  of  In  re  Western  Mar.  and  F.  Ins.  Co,y  38  111.  289,  it 
was  held  that  when  a  court,  by  order,  appoints  a  particular  person 
*  depositary  of  the  funds  Tinder  the  control  of  tho  court,  and  such 
person,  knowing  of  the  order,  accepts  the  deposit,  he  becomes  pro 
he  vice  an  officer  of  the  court.    And  the  court  may  make  an  order 
for  him  to  pay  the  money,  and  if  he  fails  to  do  so  without  showing 
8omQ  sufficient  reason,  he  may  be  proceeded  against  as  for  a  con- 
tempt, and  the  same  rule  would  apply  to  a  corporation  and  its  offi- 
eerg  having  the  means  of  payment  m  their  hands  belonging  to  the 
corporation,  and  if  they  should  refuse  to  pay  they  might  be  pro- 
ceeded against  for  a  contempt 

Bat  it  was  there  also  said  that  if  the  depositary  becomes  insolv* 
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eufc  and  should  make  an  assignment  for  the  benefit  of  creditors, 
the  assignee  is  not  a  quasi  officer  of  the  coart  and  could  not  be 
proceeded  against  for  contempt 

It  was  also  held,  in  that  case,  that  such  a  deposit  was  not  a  bail- 
ment, but  became  a  debt  due  the  court,  and  that  the  claim  of  the 
court  for  its  deposit  was  of  no  higher  grade  or  superior  equity  than 
claims  of  other  creditors,  and  was  required  to  take  a  pro  rata  divi- 
dend. 

That  case  was  like  this  in  all  of  its  facts,  except  that  there  the 
officers  of  the  bank  had  no  knowledge  that  the  court  had  made  the 
company  the  depositary,  and  there  the  corporation  made  an  assign- 
ment for  the  benefit  of  creditors,  whilst  in  this  case  the  court  ap- 
pointed a  receiver  to  administer  the  assets  for  the  benefit  of  credit- 
ors. This  diversity  in  the  facts  in  the  two  cases  we  regard  as  being 
unimportant  and  as  having  no  controlling  effect  on  the  decision 
of  this  case.  The  only  effect  of  the  notice  to  the  officers,  that  the 
bank  was  designated  as  a  depositary,  was  to  render  them  liable  to 
be  punished  for  a  contempt.  The  receivei;,  like  the  assignee,  took 
the  assets  for  the  benefit  of  the  creditors  of  the  bank. 

But  it  is  said  the  receiver  is  an  officer  of  the  court,  and  by  his 
appointment  he  became  the  custodian  of  the  entire  funds,  to  hold 
and  pay  out  under  the  direction  of  the  court;  that  his  possession 
became  and  is  that  of  the  court,  and  he  can  only  administer  the 
fund  strictly  under  the  direction  of  the  court,  and  having  posses- 
sion of  the  fund,  the  court  has  power  to  order  its  payment  by  the 
receiver,  and  on  his  failure  he  may  be  proceeded  against  as  might 
the  officers  of  the  bank.  It  is  true,  if  he  was  so  ordered  and  re- 
fused to  obey,  he  might  be  punished  as  for  a  contempt  m  disobeying 
the  order.  He  would  not  bo  thus  punished  for  the  default  of  the 
bank  officers,  but  for  his  own  fault. 

But  the  controlling  question  in  the  case  is,  whether,  under  the 
circumstances  of  this  case,  the  court  had  the  legal  right  to  make 
tho  order.  When  the  court  seized  the  fund,  it  did  so  for  the  ben- 
eOt  of  the  creditors  of  the  bank.  The  court,  by  its  receiver,  took 
]K>ssession  of  the  property,  and  did  so  to  be  administered,  paid  and 
distributed  according  to  the  equitable  claims  of  all  the  creditors  of 
the  bank .  By  appointing  the  receiver  and  placing  the  fund  in  his 
hands,  none,  the  slightest,  change  occurred  in  the  rights  of  a  single 
creditor,  not  even  the  court,  as  a  depositor. 

It  became  the  duty  of  the  court  to  distnbute  the  fund  according 


Digitized  by 


Google 


NOVEMBER  TEEM,  1880.  161 

Otis  V.  Gross. 

to  the  rights  of  all  creditors  as  they  then  existed.  If  it  was  then 
right,  according  to  equitable  principles,  to  order  that  deposit  to  be 
imd  in  fall  and  others  but  a  per  cent  on  their  debts  and  deposits, 
the  court  should  have  so  ordered,  but  if  such  was  not  the  legal  duty 
the  mere  fact  that  the  court  has  acquired  the  possession  of  the  fund 
confers  no  legal  right  to  retain  its  deposit  in  full  from  the  fund. 

The  deposit,  when  made,  passed  into  and  became  a  part  of  the 
common  fund  of  the  bank,  as  it  was  no  doubt  intended,  and  the 
clerk  thereby  acquired  a  legal  and  not  an  equitable  claim  against 
the  bank.     Ki3  claim  became  the  same  and  no  more  than  that  of 
the  other  depositors  —  purely  legal.    It  became  an  equitable  de- 
niand  for  the  first  time  when  the  court  seized  the  fund  for  distri- 
bution among  the  creditors.     And  as  all  of  the  claims  were  legal 
^nd  on  the  same  footing,  and  so  far  as  shown,  no  one  having  a  su- 
perior natural  equity,  the  court  was  required  to  adopt  the  rule  that 
quality  is  equity,  and  distribute  the  funds  amongst  all  pro  rata. 
^Eacb  person,  on  becoming  a  creditor  by  deposit,  loan,  or  otherwise, 
bad  the  legal  right  to  full  payment  of  his  entire  debt,  but  the  fund 
being  wholly  insuflBcient  for  the  purpose,  equity  requires  each  should 
'■^ivo  his  proportion  of  his  debt 

The  mere  fact  that  this  was  a  fund  in  court  does  not  give  the 
c^aim  of  the  court  a  preference  over  other  just  claims.  It  may  be 
*  niigfortune  and  a  great  hardship  that  the  money  was  deposited  in 
''^'s  institution,  but  it  is  equally  so  that  the  other  creditors  were  so 
'"iforfcQuajjQ  as  to  repose  confidence  in  dishonest  or  incompetent 
^®fi>  and  deposit  their  means  with  them. 

^  this  was  not  made  a  special  deposit,  or  a  mere  leaked  bailment, 

.* .  ^^®J^  being  no  means  of  identifying  the  money  deposited,  even 

^;  '8  io  the  hands  of  the  receiver,  it  must  share  the  fate  of  the 

^^^  of  other  depositors,  and  the  clerk  must  share  pro  rata  with 

^^  depositors.     The  order  of  the  Circuit  Court  was  erroneous, 

^he  judgment  of  the  Appellate  Court  must  be  reversed  and  the 

^*®  i^manded. 

Reversed  and  remanded. 
Vol.  XXXV][— 81 
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Negotiahle  iivttrument — fraxiA  —  negligent  signing, 

U  one  nnable  to  read  or  write  English  signs  a  negotiable  promissory  note  1b 
English,  without  consideration,  upon  the  fraudulent  rHpresentation  that  it  \b 
a  contract  of  a  different  cliaracter,  but  without  haWng  the  paper  read  ta 
him,  he  is  liable  thereon  to  an  innocent  holder. 

ACTION  on  promipsory  note.   The  opinion  states  the  facts.     The 
defendant  had  judgment  below. 

J,  S.  Scohey  and  W.  W.  Woollen,  Jr.,  for  appellant 
(1.  Ewing  and  J.  K.  Ewing^  for  appellee. 

NiBLACK,  J.  The  complaint  in  this  ease  was  by  Joseph  Fisher, 
against  Heinrich  Von  Behren  upon  a  promissory  note  pnrporting 
to  have  been  execnted  by  the  latter,  and  payable  to  one  E.  E.  Jones 
at  the  First  National  Bank  of  Indianapolis,  for  the  sum  of  $400, 
and  averred  to  have  been  assigned  to  the  plamtifl,  before  maturity, 
by  indorsciiu'iit  in  writing. 


Digitized  by 


Google 


MAY  TERM,  1880.  163 


Fisher  v.  Von  Behren. 


The  defendant  answered  tliat  the  execution  of  the  note  sued  on 
was  not  his  act  and  deed,  because,  at  the  time  of  its  execution,  he 
was  unable  to  read  or  write  the  English  language,  and  could  only 
speak  and  understand  that  language  imperfectly ;  that  he  was 
ignorant  of  the  laws  of  Indiana  as  well  as  of  the  English  language ; 
that  the  note  was  executed  to  the  said  E.  E.  Jones  upon  the  faith  of 
the  following  false  and  fraudulent  representations  : 

On  the  19th  day  of  August,  1874,  one  F.  M.  Scott  came  to  the 
defendant,  at  his  home  at  Decatur  iu  this  State,  and  in  order  to 
induce  the  defendant  to  execute  the  note,  and  to  cheat,  wrong  and 
defraud  him  in  the  premises,  represented  that  his  name  was  E.  E. 
Jones,  and  that  he  was  the  owner  of  two  hundred  and  fifty  lifting- 
jacks,  then  manufactured  and  on  hand  in  the  city  of  Cincinnati  in 
the  State  of  Ohio;  and  that  he  desired  to  appoint  and  employ  the 
defendant  to  sell  said  lifting-jacks  and  such  others  as  might  be 
manufactured  from  time  to  time;  that  said  Scott  had  at  the  time  a 
written  contract,  the  substance  and  purport  of  which  was  a  con- 
tract of  agreement  regulating  the  per  cent  and  commission  to  be 
paid  and  the  terms  and  conditions  of  the  agency;  that  said  Scott 
then  and  there  represented  that  said  written  instrument  was  of  the 
purport  aforesaid,  and  contained  no  other  stipulations;  that  said 
Scott  was  a  practicing  attorney  of  this  State,  and  well  knew 
that  his  said  statement  was  false  and  fraudulent,  and  that  the 
defendant  was  unable  to  detect  its  false  and  fraudulent  character; 
that  the  defendant,  relying  upon  the  representations  aforesaid,  and 
believing  them  to  be  true,  signed  his  name  to  a  paper  which  after- 
ward proved  to  be  the  note  in  suit;  that  said  representations  were 
false  and  fraudulent  in  this,  that  the  name  of  the  said  F.  M.  Scott 
was  not  E.  E.  Jones;  that  the  said  Scott  was  not  the  owner  of  any 
hfting-jacks,  and  none  had  been  manufactured  for  his  use;  that 
said  written  instrument  was  not  a  contract  appointing  the  defend- 
ant an  agent  of  the  said  E.  E.  Jones,  but  was  a  negotiable  prom- 
issory note,  the  same  now  sued  on ;  that  said  note  was  executed 
without  any  good  or  valuable  consideration  of  any  kind  whatever; 
that  neither  the  said  Scott  nor  any  one  else  on  his  behalf  had  any 
lifting-jacks  manufactured,  or  in  process  of  construction,  to  be 
famished  according  to  the  representations  aforesaid;  that  he,  the 
defendant,  did  not  know  that  he  was  executing  a  promissory  note, 
nor  did  he  deliver  the  note  to  the  payee  or  any  one  else  for  his  use. 

This  answer  was  verified  by  the  oath  of  the  defendant.     The 


Digitized  by 


Google 


164  INDIANA, 


m 
'111 


ll 


Fisher  v.  Von  Behren. 


plaintiff  demurred  to  the  answer^  but  the  demurrer  was  overruled. 
Issue  being  joined  by  a  reply  in  general  denial,  the  cause  was  tried 
by  a  jury,  the  result  being  a  verdict  and  judgment  for  the  defend- 
ant. The  plaintiff  has  appealed,  and  the  only  question  submitted 
for  our  consideration  is  that  of  the  sufficiency  of  the  answer. 

During  the  last  few  years  we  have  had  several  cases  before  as, 
either  in  some  or  in  many  respects  similar  to  the  one  in  hearing, 
and  the  various  questions  arising  in  those  cases  have  received,  as 
they  have  been  from  time  to  time  presented,  the  very  careful  con* 
sideration  of  this  court 

In  the  recent  case  of  Woolen  v.  UlricK  64  Ind,  120,  after  review- 
ing the  allegations  of  fraud  and  misrepresentation  charged  in  that 
cause  to  have  been  made,  this  court  said: 

'^It  maybe  laid  down  as  an  established  rule,  that  although  a 
man  may  be  moved  by  fraudulent  misrepresentations  to  execute  a 
negotiable  note,  yet  if  he  carelessly  and  negligently  so  execute  it, 
and  permit  such  note  to  fall  into  the  hands  of  an  innocent  pur- 
chaser before  maturity,  he  cannot  be  heard  to  deny  his  liability  to 
pay  it.  Having  thus  negligently  thrown  his  note  upon  the  market, 
as  between  himself  and  such  innocent  holder  he  must  bear  the 
loss.'' 

In  order  to  exonerate  a  party,  as  between  himself  and  the  inno- 
cent holder,  where  his  signature  to  a  negotiable  note  has  been 
obtained  by  fraud,  it  must  be  shown  that  he  was  guilty  of  no  neg- 
ligence in  affixing  his  name  to  the  note,  or  in  not  ascertaining  the 
character  of  the  instrument  signed  by  him. 

Although  it  may  have  been  so  intended,  the  answer  now  before 
us  was  not  a  special  denial  of  the  execution  of  the  note  in  suit,  but 
an  answer  in  confession  and  avoidance,  where  the  burden  of  show- 
ing sufficient  matter  in  avoidance  was  assumed  by  the  defendant. 
Kimble  v.  Christie^  65  Ind.  140. 

It  is  insisted  that  the  answer  in  this  case  made  a  stronger  case 

for  the  defendant  than  did  any  of  the  answers  relied  upon  by  this 

court  in  the  similar  cases  above  referred  to,  by  the  averment  that 

the  defendant  could  neither  read  nor  write  the  English  language, 

referring  to  Walker  v.  Egbert,  29  Wis.  194;  s.  c,  9  Am.  Eep.  548. 

j  V  This  averment  would  have  brought  a  new  element  into  this  case 

i\  if  it  had  been  made  in  connection  with  such  other  facts  as  to  ren- 

V  j  der  it  a  material  averment.     But  it  was  not  alleged  that  the  defend^ 

ant  either  desired  or  requested  that  the  paper  he  signed  should  be 
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xeskd  !»  him,  or  that  any  one  pretending  to  read  it  to  him  had  not 
rea^3>  it  coriectlj.  Nor  was  any  thing  alleged  showing  that  any 
s^v^SkKitage  had  been  taken  of  the  defendant  by  reason  of  his  inabil- 
ity iio  read  or  write  the  English  language,  or  to  show  that  he  took 
&^y  prudent  means  to  ascertain  the  true  character  of  the  paper  he 
iraa   o^led  upon  to  sign. 

On.  the  contrary,  the  averments  of  the  answer  make  it  appear  that 

\i&  skccepted,  without  question,  some  general  representations  made 

by  Scott,  as  to  the  kind  of  paper  he  was  required  to  sign,  leaving 

it  only  to  be  inferred  that  he  thought  he  was  signing  a  contract  of 

agency,  when  he  signed  the  note. 

The  answer,  in  our  opinion,  did  not  show  due  diligence  on  the 
part  of  the  defendant  to  protect  himself  against  the  false  represent- 
ations complained  of ;  and  we  are  consequently  constrained  to  hold 
^^t  the  court  below  erred  in  overruling  the  demurrer  to  the  an- 

s^er.      JTebeher  v.  Cutsinger,  48  Ind.  436:  Olenn  v.  Porter,  49  id. 
500.  -y    >  > 

The  judgment  is  reversed  with  costs,  and  cause  remanded  for 
ftrther  i>r-oceeding8. 

Judgment  reversed. 

Beol»^  ^^ssRxpoRTBK.— See,to  same  ettect.  Roach  v.Karr,  ]8KaiiB,6eO;8.o.,S6Am. 
^*  '^  ^Sft«3iilar  doctrine  was  held  in  Penru  B.  On,  v,  ShaVt  82  Penn.  St  198 .  The  ques* 
thin^^  ^^'^e  execution  of  a  release  of  damages  by  a  person  who  could  not  read,  or  write 
thL^'^  ^^'%it  his  name.  The  court  said:  **  He  does  not  pretend  that  he  told  Williams 
in  IlIk*'^^^^  not  read  and  asked  to  have  it  read  or  explained.  There  was  nothing  untrue 
.  T**  r^  *^»^y8  WUUams  told  him.  Below  the  release  was  a  receipt  for  the  funeral,  which 
nesuosl^i^^^^     ^^^^^^^l^^^^^^^^^yjiams  had  a  right  to  presume  that  he  could  read 


sndud  a^f*^^^^ |(  g^  ^3g  Qo(  required  to  read  or  explain  it  to  him,  unless  requested.  As 
w!^  ^^*xief  Justice  Gibson,  in  Greenfield's  Estate,  2  Harris,  496,  *  If  a  party,  who  can 
^^^I^T'   *^ot)  read  a  deed  put  before  him  for  execution ;  or  if  being  unable  to  read,  will  noi 

^^■""l^^o  2xave  it  read  or  explained  to  him,  he  is  guilty  of  supine  negligenoe,  whibh,  I  taks 

tt,i9iKj%%i^^  gybj^^jt^^  protection,  either  in  equity  or  at  law/" 
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Municipal  corporation  —  negligence  —  blasting  by  contractor  in  ttreeU, 

A  city  having  contracted  with  private  persons  for  the  constraction  of  mtmid. 
pal  water. works,  and  the  contractor  having  in  the  performance  of  such  work 
negligently  caused  a  personal  injury  to  a  third  person  by  blasting  in  the 
street ;  the  city  is  liable  in  damages  therefor,  butoniy  in  case  of  negligence 
not  contributed  to  by  the  sufferer.* 

ACTION  for  causing  death  by  wrongful  act.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below, 

M,  Winfield  and  D,  C.  Justice,  for  appellant. 

Z>.  P.  Baldwiuy  D.  D,  Dykeman  and  L,  B,  StmSj  for  appellees. 

HowK,  J.  The  appellee  Elizabeth  Dick,  administratrix  of  the 
estate  of  John  Dick,  deceased,  as  sole  plaintiff,  commenced  this  ac- 
tion in  the  Cass  Circuit  Court,  against  the  appellant  and  Herbert 
R.  Smith  and  Thomas  B.  Farrington,  as  defendants,  to  recover 
damages  under  the  provisions  of  section  784  of  the  Practice  Act,  for 
the  death  of  said  John  Dick,  caused,  as  alleged,  by  the  wrongful 
acts  and  omissions  of  the  said  defendants. 

In  their  defense  of  the  action,  the  defendants  severed,  and  as  the 
City  of  Logansport  alone  has  ap|>ealed  to  tliis  court,  we  shall  notice 
only  the  pleadings  of  such  appellant,  in  our  statement  of  the  case. 

In  her  complaint,  filed  in  the  Cass  Circuit  Court,  the  appellee, 
Elizabeth  Dick,  alleged,  in  substance,  that  she  was  the  administra- 
trix of  the  estate  of  said  John  Dick,  who  was  her  husband;  that 
on  the  27th  day  of  January,  1876,  in  the  city  of  Logansport,  Casa 
county,  Indiana,  her  said  husband,  without  fault  on  his  part,  and 
without  contributing  thereto,  was,  through  the  carelessness  and 
no2:lii:^onceof  the  said  defendants,  killed  by  them;  that  the  said  de- 
fendants were  at  the  time  ensraired  in  the  construction  of  wateiv 
works  in  and  for  the  said  city  and  the  inhabitants  thereof;   that  at 

*  St^c  note  to  Erir  v.  CaiilkinH,  27  Am.  Rop.  617;  City  of  Jolirtv.  HarwoDd  (86 HI.  110)^ 
t9  Am .  Rep.  17:  Palmer  v.  ntj/  of  Lincoln  (5  Neb.  136),  25  Am.  Rep  470;  Harrigon  v.  OoOCm 
(86  Penn.  St.  150),  27  Am.  Sep.  609,  and  note,  703 ;  Murphy  ▼.  LoweU  (128  Maas.  3M),  85  Am. 
Rep.  381. 
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the    t^ivno  of  the  killing  of  her  said  husband  the  defendants  were 
blekst^ing  rock,  in  excavation,  for  the  purpose  of  laying  down  their 
wfcteir-pipes,  and  were  blasting  rock  in  Plum  street;  that  while  thus 
engaged  in  blasting  with  gunpowder  the  defendants  wrongfully, 
n&gligently  and  carelessly,  so  conducted  their  said  work,  by  and  with 
Ai^   improper  use  of  gunpowder,  and  by  their  failure  to  provide  the 
necessary  protection  to  the  public  against  such  blast,  that  a  frag- 
Tnent  of  rock,  blown  from  the  explosion,  struck  said  John  Dick  on 
V.Vie  liead,  thereby  causing  his  death;  that  her  said  husband  was  by 
occupation  a  blacksmith,  living  with  his  family,  at  or  near  Lock- 
port,  ia  Carroll  county,  Indiana,  and  was  a  poor  man,  depending 
OQ  his  daily  labor  to  support  his  family;  and  that  by  his  death,  she, 
the  plaintiff,  was  entirely  bereft  of  any  means  of  support  for  herself 
and  her  family  of  four  small  children,  to  her  damage  in  the  sum  of 
♦0,000.     Wherefore,  etc 

To  this  complaint  the  appellant  demurred  for  the  want  of  suffi- 

^'^Qfc  /acts  therein ;  but  before  the  court  passed  upon  its  demurrer 

^be  appellant  filed  its  answer  in  three  paragraphs,  of  which  the 

^st    was  a  general  denial,  and  the  second  and  third  paragraphs 

^ted  special  defenses.     To  the  special  paragraphs  of  the  appol- 

^nt  8  answer  the  plaintiff  below  replied  in  two  paragraphs. 

^pon   the  plaintiff's  application  the  venue  of  the  action  was  then 

changed   to  the  Carroll  Circuit  Court 

^    ^liis  latter  court  the  appellee,  Elizabeth  Dick,  filed  two  addi- 

uouui   pi4.j^grap|is  of  complaint,  to  each  of  which  the  appellant's 

^eraarroj:*  for  the  alleged  insufficiency  of  the  facts  therein  to  consti- 

"    *  ^t^vise  of  action   was  overruled  by  the  court,  and  to  these 


e  isiorj  ^   ii^Q  appellant  excepted.     To  all  the  paragraphs  of  the 

P  J^i  r>,  t  the  appellant  answered  in  four  paragraphs,  of  which  the 

^^^    a  general  denial,  and  each  of  the  second,  third  and  fourth 

r*  oif*u.j>ijg  stated  affirmative  matters  by  way  of  defense.     We  deem 

•    ii^*^^^*^'^  ^  *  proper  understanding  of  tlie  questions  for  decision 

.^^  ^«se  that  we  should  give  a  summary  at  least  of  the  facta 

^^I>on  by  the  appellant  as  its  defense  to  the  plaintiff's  action, 

aas    to^  jjj  the  second,  third  and  fourth  paragraphs  of  its  answer. 

^^e  second  paragraph  of  its  answer  the  appellant  alleged  in 

®      .   ^oe  that  the  plaintiff's  intestate,  John  Dick,  contributed  to 

tne  ^tijviry  which  caused  his  death,  by  carelessly  and  negligently 

p\ac\\\g  himself  at  or  near  the  place  where  the  defendants  were 

bVasUug,  well  knowing  at  the  time  that  the  defendants  were  blast- 
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ing  rock  with  gunpowder  and  other  dangerous  explosive  materials; 
that  the  defendants  were  about  to  discharge  a  blast,  of  which  the 
decedent  had  sufficient  notice  to  get  at  a  safe  and  secure  distance; 
that  he  failed  and  refused  to  get  away  before  danger,  but  remained 
near  the  blast  without  any  business  there;  and  that  the  defendants 
were  engaged  in  a  lawful  enterprise  of  blasting  rock  in  said  city  of 
Logansport.  Wherefore  the  appellant  said  that  the  plaintifiTs 
intestate  was  killed  by  his  own  negligence  and  carelessness  contrib- 
uting thereto,  and  the  plaintiff  ought  not  to  recover. 

In  the  third  paragraph  of  its  answer  the  appellant  alleged  that  it 
was  a  municipal  corporation  in  Cass  county,  Indiana,  organized 
and  existing  under  and  pursuant  to  the  laws  of  this  State;  that  on 
the  17th  day  of  December,  1875,  the  appellant  made  and  entered 
into  a  written  contract  with  one  Deloss  A.  Chappel,  for  the  con- 
struction of  water  mains  and  pipes  through  and  along  the  streets 
of  said  city,  as  a  part  of  the  system  of  water  works  theretofore 
adopted  by  the  common  council  of  said  city,  and  to  be  built  for 
municipal  purposes;  that  by  the  terms  of  said  contract  the  said 
Chappel  was  to  complete  the  furnishing  and  laying  of  all  the  pipes 
and  mains,  and  all  the  labor  attendant  thereon,  for  a  certain  and 
specific  sum  of  money;  that  the  said  Chappel  assigned  said  entire 
contract  to  the  defendant  Smith,  who  assigned  and  sublet  it  to  the 
defendant  Farrington,  who  did  the  work  and  had  exclusive  control 
and  charge  of  said  work,  making  his  own  selection  of  workmen, 
and  employing  and  discharging  them  at  his  own  exclusive  will  and 
pleasure ;  that  the  defendant  Farrington  and  his  employees  had 
exclusive  control  over  the  blasting,  and  digging  trenches  and 
furnishing  and  laying  the  pipes ;  that  the  employees  engaged  in  the 
work  looked  solely  and  exclusively  to  said  Farrington  as  their 
employer  for  directions  and  pay;  that  the  appellant  had  no  choice 
in  the  selection  or  direction  of  said  Farrington  or  of  the  workmen, 
and  had  no  authority  to  and  did  not  employ  or  discharge  any  of 
the  workmen  and  employees,  so  engaged  in  the  construction  of  the 
mains,  digging,  excavating,  blasting,  etc.,  as  aforesaid,  and  no 
authority  to  and  did  not  direct  the  manner  of  doing  said  work ; 
that  said  Farrington  and  his  employees  were  engaged  as  aforesaid 
in  the  construction  of  said  water-mains,  digging  trenches,  excavating 
and  blasting  rock  with  gunpowder  and  other  explosive  materials ; 
and  that  the  plaintiff's  intestate,  John  Dick,  while  standing  by  or 
passing  the  same,  was  struck  by  a  rock  projected  by  a  blast,  man- 
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aged  and  controlled  solely  as  aforesaid  by  the  said  Farrington  and 

his  employees,  and  was  killed,  and  whether  he  was  killed  by  the 

negligence  and  carelessness  of  said  Farrington  and  his  employees, 

the  appellant  was  not  informed  and  did  not  say,  but  averred  that 

the  i  n jury  which  said  Dick  received,  and  which  resulted  in  his 

deatli,  was  occasioned  by  no  act  of  the  appellant,  or  its  agents  or 

employees,  but  solely  a^  aforesaid.     Wherefore  the  plaintiff  ought 

not  to  recover,  and  the  appellant  asked  judgment  accordingly. 

7 be  fourth  paragraph  of  the  appellant's  answer  was  substantially 

\he    same  as  the  third  paragraph,   with  some  slight  changes  in 

vei-biage  and  phraseology,  and  with  an  additional  averment  to  the 

effeoi>   that  the  work  of  constructing  the  appellant's  water- works 

was  not  of  itself  a  work  of  danger  or  hazard  to  life  or  property. 

"X'lie  plaintiff's  demurrer,  for  the  want  of  suflScient  facts,  to  the 
appellant's  special  answers,  was  overruled  by  the  court,  and  she  then 
replied  thereto  by  a  general  denial. 
^lie  cause  was  tried  by  a  jury,  and  a  general  verdict  was  returned 
^OT  the  plaintiff  below,  against  the  appellant  and  defendant  Farr- 
ington, assessing  her  damages  in  the  sum  of  $3,500  ;  and  the  jury 
also  returned  a  verdict  in  favor  of  the  defendant  Smith.     With 
we/p  general  verdict,  the  jury  also  returned  their  special  findings 
'^poti  particular  questions  of  fact  submitted  to  them  by  the  parties 
^oder  the  direction  of  tho  court,  which  special  findings  will  here- 
^^   be  noticed  and  fully  considered  in  this  opinion. 
^^«  appellant  moved  the  court  in  writing  for  a  judgment  in  its 
WOT,  orx    the  special  findings  of  the  jury,  notwithstanding  their 
general  Verdict,  which  motion  was  overruled  by  the  court,  and  to  this 
decifiiou  the  appellant  excepted. 

°®  appellant's  motion  for  a  new  trial  having  been  overruled  by 

the  court,  and  its  exception  entered  to  this  ruling,  judgment  was 

rendered  ty  the  court  on  the  general  verdict  of  the  jury,  in  favor 

Of  the  pl^^ntiff  below  and  against  the  appellant  and  the  defendant 

ihomas   'g^  Farrington ;  from  which  judgment  the  appellant,  the 

City  ot  logansport,  alone  prosecutes  this  appeal. 

,  ^"^is  court,  the  appellant  has  assigned  as  errors  the  following 
UeciaionB  of  the  Circuit  Court  : 

^*  *^^  overruling  its  demurrers  to  the  first,  second  and  third  para- 
grapTaa  of  the  plaintiffs  complaint; 

*•  V.U  overruling  its  motion  for  a  judgment  in  its  favor  on  the 
9^^A  findings  of  the  jnry,  notwithstanding  their  general  verdict; 
Vol.  XXXVI— 23 
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3.  In  overraling  its  motion  for  a  new  trial; 

4.  In  overruling  its  motion  in  arrest  of  jadgment;  and 

5.  The  judgment  below  was  contrary  to  law  and  the  evidence. 
The  plaintiff  below  assigned,  as  a  cross  error,  that  the  Circuit 

Court  erred  in  refusing,  upon  her  motion,  to  require  the  jury  to 
answer  certain  interrogatories  submitted  to  them  by  her,  before 
they  retired  to  consider  their  verdict. 

The  first  question  presented  and  discussed  by  the  appellant's 
learned  counsel,  in  their  able  and  exhaustive  brief  of  this  cause  in 
this  court,  arises  under  the  second  alleged  error,  namely,  the  decision 
of  the  court  in  overruling  its  motion  for  a  judgment  in  its  favor  on 
the  special  findings  of  the  jury,  notwithstanding  their  general  ver- 
dict. These  special  findings  of  the  jury  were,  in  substance,  as  fol- 
lows: 

[Omitted,  because  reiterated  in  substance  below.] 
It  is  earnestly  insisted  by  the   appellant's  counsel,  that  upon 
J;?l  these  special  findings  of  the  jury,  the  appellant  was  clearly  entitled 

to  a  judgment  in  its  favor,  notwithstanding  the  general  verdict 
'^1 -i  In  section  337  of  the  Practice  Act,  it  is  provided,  that,  "  When  the 

jjj^j  ;  special  finding  of  the  facts  is  inconsistent  with  the  general  verdict. 

;j  i  the  former  shall  control  the  latter,  and  the  court  shall  give  judgment 

IhJ  accordingly."     2  R.  S.  187G,  p.  172.     The  question  presented  for 

our  decision,  therefore,  by  and  under  the  second  alleged  error,  may 
j'  be  thus  stated:     Conceding  that  the  facts  specially  found  by  the 

\l\\  jury  are  true,  and  we  must  regard  them  as  true,  can  those  facts  be 

l|  jj  true,  and  the  appellant  be  liable  to  the  plaintiff  below,  under  the 

n  I !  averments  of  her  complaint  and  the  issues  joined  thereon,  and  on 

||1.  the  appellant's  special  answers?     In  other  words,  can  the  facts 

II ;  specially  found  by  the  jury  be  reconciled  with  those  facts  which 

\|":  the  jury,  under  the  issues,  were  bound  to  find  in  order  to  justify 

them,  under  the  law,  in  returning  their  general  verdict  in  favor  of 
the  plaintiff  below,  and  against  the  appellant  ?     Tliompson  v.  Ciii- 
^1  cinnati,  etc,  R.  R,  Co,,  54  Ind.  107.     Before  considering  these  quo - 

%  tions,  we  deem  it  necessary  to  a  clear  and  intelligible  presentatioi: 

'   'j^  thereof,   that  we  should  put  together,  in  a  connected,  affirmative 

VH  and  narrative  form,  the  facts  of  the  case,  as  specially  found  by  the 

|l|y  jury  in  and  by  their  answers  to  the  interrogatories  propounded  to 

them,  which  we  now  do,  as  follows  : 

The  city  of  Logansport  had,  prior  to  the  death  of  John  Dick, 
adopted   a  system  of  water-works   for   fire  protection    and   other 
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municipal  purposes.    In  pursuance  thereof,  the  city  entered  into  a 

written  contract  witli  D.  A.  Chappel,  of  Chicago,  for  the  erection 

and  completion   of  said  works,  for  a  specific  sum  of  money,  which 

contract  was  assigned  by  said  Chappcl  to  the  defendant  Smith,  and 

was  assigned  by  said  Smith  to  the  defendant  Parrington,  prior  to 

the  execution  of  the  work  and  prior  to  the  death  of  John  Dick. 

Neither  the  city  of  Logansport,  nor  said  H.  R.  Smith,  had  any 

thing  to  do  with  the  employing  or  discharging  or  paying  the  men 

who  were  engaged  in  the  digging  and  excavating  of  the  trenches 

for  the  laying  of  the  water-pipes,  or  the  blasting  of  rock,  or  in  the 

mode  and  manner  of  doing  the  work,  up  to  the  death  of  said  Dick. 

Thomas  B.  Farrington,  as  thp  assignee  of  said  Smith,  had  full  and 

complete  control,  by  himself  and  his  employees,  over  the  mode  and 

manner  of  digging  and  excavating  the  trenches  and  blasting  for  the 

pipes;  and  the  said  Farrington  employed  and  discharged  and  paid 

the  men  so  engaged,  prior  to  and  at  the  time  of  the  death  of  said 

l^ick.     The  blasting  of  rock,  for  excavation  of  the  trenches  for  the 

I  laying  of  the  pipes,   was  made  necessary  by  reason  of  the  rock 

f  ^^rmation  at  various  places  in  said  city  of  Logansport  but  not  at 

;  1^^  place  where  John  Dick  was  killed.     The  blasting  of  rock  in  the 

^^^y  of  Logansport,  prior  to  Dick's  death,  could  be  done  for  the 

construction  of  the  water-works  with  reasonable  security  to  life  and 

property,  if  the  blast  were  protected  by  rope  matting  and  heavy 

timbers.    The  city  of  Logansport  or  H.  R  Smith  had  notice  of 

making  the  blast  by  which  Dick  came  to  his  death. 

^^  Parrington  and  his  employees,  in  making  the  blast  which 

^^^^asioned  Dick's  death,  had  used  the  precautions  that  were  used 

*f  otHer  places,  by  protecting  it  with  rope  matting  and  heavy  tim- 

^"^^  tlie  injury  would  not  have  occurred  ;   and  if  Farrington  and 

'*  ^rriployees  had  exercised  gi*eater  care  in  making  the  blast  and 

proteotmg  it,   the  injury  which  caused  the  death  of  John  Dick 

^^*cl    ijave  been  avoided.     The  alarm  was  given  by  the  men  in 

cnapg^  of  the  blast,  from  three  to  five  minutes  before  the  explosion; 

^      u^t  the  time  of  the  alarm  John  Dick  was  not  near  enough,  so 

tu^   by  the  exercise  of  his  senses,  he  could  have  heard  it.     From 

^^^  place  where  Dick  was  standing  when  the  alarm  was  given,  he 

cP^l^  have  gone  away  one  hundred  aiid  seventy  feet.     John  Dick 

^^  Dot  notified  of  the  impending  blast  from  three  to  five  minutes 

l^^re  it  exploded. 

As  preliminary  to  our  examination  and  decision  of  the  questions 
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presented  and  discassed  by  the  appellant's  counsel  under  the  second 
alleged  error  of  the  court  below,  namely,  the  overruling  of  the  ap- 
pellant's motion  for  a  judgment  in  its  favor  on  the  special  findiogs 
of  the  jury,  notwithstanding  their  general  verdict,  we  deem  it 
necessary  and  proper  that  we  should  first  direct  attention  to  and 
consider,  briefly  at  least,  the  powers  conferred  and  the  duties 
imposed  by  the  legislation  of  this  State,  upon  the  appellant  as  a 
municipal  corporation,  over  the  streets,  highways  and  alleys  within 
its  corporate  limits.  The  record  fails  to  show  under  what  law  the 
appellant  was  and  is  incorporated;  but  in  such  a  case  it  will  be 
presumed,  the  contrary  not  appearing,  that  the  appellant  was  in- 
corporated under  the  general  law  of  the  State  for  the  incorporation 
of  cities.  City  of  Logansport  v.  Ifri^W,  25  Ind.  612;  Loiarey  v. 
Oily  of  Delphiy  55  id.  260  ;  State  ez  reL  City  of  Colunibus  v.  Hau^ 
Her,  63  id.  155. 

In  section  61  of  the  general  law  for  the  incorporation  of  cities, 
approved  March  14,  1867,  it  is  provided  that  the  common  council 
of  such  a  city  '^  shall  have  exclusive  power  over  the  streets,  high- 
ways, alleys,"  etc.,  "within  such  city."     1  R.  S.  1876,  p.  300. 

In  the  26th  clause  of  section  53  of  said  general  law  for  the  incor- 
poration of  cities,  it  is  provided  as  follows: 

"  To  construct  and  establish  works  for  furnishing  the  city  with 
wholesome  water,  and  for  the  pur  j  ose  of  drainage  of  such  city  may  go 
beyond  the  city  limits  and  condemn  lands  and  materials  and  exercise 
full  jurisdiction,  and  all  the  necessary  power  therefor  ;  or  the  com- 
mon council  may  authorize  any  incorporated  company  or  associa- 
tion to  construct  such  works,  and  m  such  case  the  city  may  be- 
come part  stockholder  in  any  such  company  or  association," —  **  the 
common  council  shall  have  the  power  to  enforce  ordinances,"  for 
such  purposes.     1  R  S.  1876,  p.  291. 

But  in  the  18th  clause  of  said  section  53,  it  is  also  provided,  that 
the  common  council  of  such  a  city  shall  have  the  power  to  enforce 
ordinances,  —  "  To  prevent  the  incumbering  of  streets,  squares,  side- 
walks and  crossings  with  vehicles,  or  any  other  substance  or  ma- 
terials whatever  interfering  with  the  free  use  of  the  same."  1  R  S. 
1876,  p.  290. 

In  section  8  of  "An  act  to  authorize  the  formation  of  companiei 
for  the  construction  of  water- works  in  and  for  incorporated  cities,'' 
etc.,  approved  March  6, 1865,  it  is  provided,  inter  alia,  that  *Mt 
shall  be  the  duty  of  the  common  council  of  the  city  in  or  for 
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which  such  company  may  propose  to  erect  water^works,  by  reso- 
latioQ  duly  passed  and  entered  apon  its  minntes^  to  grant  to 
such  company  such  right  to  the  use  of  the  streets,  alleys,  wharves 
and  public  grounds  of  such  city  as  shall  be  necessary  to  enable  such 
company  to  construct  the  proper  works  for  the  supply  of  water  for 
the  use  of  such  city  and  its  inhabitants:  Provuf^rf,  That  the  com- 
mon council  of  such  city  may,  in  such  grant,  impose  such  just  and 
reasonable  terms,  restrictions  and  limitations  upon  such  company, 
in  reference  to  the  manner  in  which  such  streets,  alleys,  wharves 
and  public  grounds  are  to  be  used  *  *  *  as  shall  be  necessary 
to  guard  against  the  improper  use  of  such  streets,  alleys,  wharves 
and  public  grounds."    1  R.  S.  1876,  p.  331. 

With  this  legislation  in  mind,  we  proceed  now  to  the  consideration 
of  the  alleged  inconsistency  between  the  facts  specially  found  by  the 
jary  and  their  general  verdict  It  may  be  remarked  in  the  outset, 
that  it  is  not  claimed  in  argument  by  the  appellant's  counsel,  that 
the  jury  found  especially  and  contributory  negligence  by  or  on 
the  part  of  John  Dick,  or  any  fact  or  facts  from  which  such  negli- 
gence could  be  fairly  inferred,  which  contributed  in  any  degree  to 
his  death.  Indeed,  it  may  well  be  said,  we  think,  that  the  special 
findings  of  the  jury  entirely  negative  the  appellant's  defense,  upon 
the  ground  of  such  contributory  negligence. 

The  special  finding  of  the  jury  showed,  among  other  things,  that 
after  its  adoption  of  a  system  of  water- works  for  municipal  purposes, 
the  appellant  entered  into  a  written  contract  with  one  D.  A.  Chap- 
pel  for  the  erection  and  completion  of  said  works,  for  a  specific 
sum  of  money ;  that  this  contract  was  assigned  by  said  Chappel  to 
the  defendant  Smith,  and  by  said  Smith  to  the  defendant  Farring- 
ton,  prior  to  the  execution  of  the  work  and  to  the  death  of  John 
Dick;  that  the  appellant  had  nothing  to  do  with  the  employment, 
discharge  or  payment  of  the  men  who  were  engaged  in  digging  and 
excavating  the  trenches  for  laying  the  water-pipes,  or  in  the  blast- 
ing of  rock,  or  in  the  manner  of  doing  the  work,  prior  to  the 
death  of  said  Dick ;  and  that  the  said  Farrington  had  full  and 
complete  control,  by  himself  and  his  employees,  over  the  mode  of 
digging  and  excavating  the  trenches  and  blasting  for  the  pipes,  and 
be  employed,  discharged  and  paid  the  men  so  engaged,  prior  to  and 
at  the  time  of  the  death  of  said  Dick. 

It  is  claimed  by  the  appellant's  counsel,  as  we  understand  their 
position  and  argument,  that  the  facts  thus  specially  found  by  the 
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jary  are  inconsistent  with  their  general  verdict,  within  the  meaning 
of  1  the  statutory  provision,  above  quoted,  iu  regard  to  such  incon- 
sistency, because  they  show  that  the  death  of  John  Dick  was  caused 
by  the  wrongful  act  or  omission  of  the  defendant  Thomas  B.  Far- 
riugon,  or  of  the  servants  of  said  Farrington,  who  at  the  time  was 
exercising  an  independent  employment,  under,  and  as  the  assignee 
of,  a  written  contract  with  the  appellant,  and  between  whom  and 
the  appellant  the  relation  of  servant  and  master  did  not  at  the  time 
exist.  Ordinarily,  in  such  a  case,  the  law  seems  to  be  well  settled, 
that  one  person  is  not  liable  for  the  act  or  negligence  of  another 
person,  unless  the  relation  of  master  and  servant  exists  between 
them  ;  and  that  where  an  injury  has  been  done  by  a  party  exer- 
cising an  independent  employment,  the  person  employing  him  will 
not  be  liable  in  damages  for  injury  or  death  resulting  from  the 
wrongful  acts  or  omissions  of  such  party,  or  of  the  servants  of  such 
party.  The  general  rule  of  law,  almost  universally  recognized  in 
this  country  by  the  courts  of  last  resort,  seems  to  be  that  where  the 
work  contracted  for  was  not  a  nuisance />er  «e,  the  employer  of  the 
contractor  for  such  work  will  not  be  liable  to  a  third  person,  or  his 
representatives,  for  an  injury  or  death  which  results  from  the  wrong- 
ful act  or  omission  of  such  contractor,  or  of  his  servants,  agents  or 
sub-contractors,  in  the  performance  of  such  work.  HiUiard  v.  Rich- 
ardson,  3  Gray,  349  ;  Linton  v.  Smith,  8  id.  147 ;  Brackett  v.  Lubke, 
4  Allen,  138 ;  Barry  v.  City  of  St.  Louis,  17  Mo.  121 ;  Blake  v. 
Ferris,  5  N.  Y.  48  ;  Pack  v.  Mayor,  etc.,  8  id.  222 ;  Zelly  v.  Mayor, 
etc.  11,  id.  432;  Storr»  v.  City  of  Utica,  17  id.  104  ;  McCaffery  v. 
Spuyten  Duyvil,  etc.,  Railroad  Co,,  CI  id.  178;  s.  c,  19  Am.  Rep. 
267  ;  Painter  v.  Mayor,  etc.,  46  Penu.  St.  213 ;  Allen  y.  WilJard,  67 
id.  374 ;  Wray  v.  Evans,  80  id.  102  ;  De  Forrest  v.  Wright,2  Mich. 
368  ;  City  of  Detroit  v.  Corey,  9  id.  165  ;  Harper  v.  City  of  Mil- 
waukee, 30  Wis.  365  ;  Scammon  v.  City  of  Chicago,  25  111.  424 ; 
City  of  Springfield  v.  Le  Claire,  49  id.  476 ;  Pfau  v.  Williafnson,  63, 
id.  16;  City  of  Cincinnati  v.  Stone,  5  Ohio  St.  38;  Clark  v.  Fry,  8 
id.  358;  Chicago  City  v.  Rohhins,  2  Black,  418;  Water  Company  v. 
Ware,  16  Wall.  566;  Shearm.  &  Redf.  on  Neg.,  §  79;  and  Whart  on 
Neg.,  §  818.  This  general  rule  of  law  was  fully  recognized,  ap- 
proved and  acted  upon  by  this  court  in  the  decision  of  the  recent 
case  of  Ryan  v.  Curran,  64  Ind.  345 ;  s.  c,  31  Am.  Rep.  123. 

It  is  insisted  by  the  appellant's  counsel,  with  much  earnestness 
and  ability,  that  the  general  rule  of  law,  above  enunciated,  is  ap- 
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plicable  in  all  its  force  to  the  case  made  by  the  special  findings  of 
the  jury  in  the  cause  now  before  us,  and  that  as  the  jury  found 
specially,  that  at  the  time  of  the  casualty  which  resulted  in  the 
<ieath  of  John  Dick,  the  defendant  Farrington  was  exercising  an 
independent  employment,  under  a  written  contract  with  the  appel- 
lant, for   the  construction    and  completion   of   its   water-works, 
^»^e  appellant  had  nothing  to  do  with  the  employment,  discharge  or 
p5xyment  of  the  men  engaged  in  the  work,  or  with  the  manner  of 
^oing  the  work,  and  that  the  said  Farrington  and  his  employees 
»ad  fall  and  complete  control  of  and  over  the  manner  of  doing  the 
^<^>*k,  and   he  employed,   dischargod  and   paid  the  men  engaged 
^li  such  work,  prior  to  and  at  the  time  of  the  death  of  said  Dick  — 
these  facts  thus  8|)ecially  found  by  the  jury,  under  the  general  rule 
0/  law  above  stated,  were  utterly  inconsistent  with  the  appellant's 
liability  for  the  wrongful  acts  or  omissions  of  said  Farrington  and 
iis servants,  which  caused  the  death  of  said  Dick,  and  were  there^ 
fore  inconsistent  with  the  general  verdict  of  the  jury  against  the 
fPpQilanty  and  in  favor  of  said  Dick's  representative,  the  plaintiff 
^'^this  suit. 
He  caauot  see  this  matter,  however,  in  the  light  in  which  it  has 
'^  presented  by  the  appellant's  counsel.     We  do  not  doubt  the 
iiibility  of  Farrington  in  damages,  for  the  wrongful  act  or  omission 
"'^  servants,  which  caused  the  death  of  John  Dick.    But  it  seems 
\.o\x^,  tlit^t  in  view  of  the  exclusive  power  conferred,  and  of  the 
(soTteiati  ve  duty  necessarily  imposed  upon  the  appellant  over  the 
itreeta,  u^Ueys  and  highways,  within  its  corporate  limits,  in  and  by 
\^    S^slation  of  this  State,  providing  for   the   incorporation  of 
^' '^^  tlx^  appellant  could  not  and  ought  not  to  be  allowed  to  avoid 
^'"^P^x^tive  duty,  which  it  owed  to  the  public,  to  keep  its  streets, 
*  ^ys  Hrkii  highways  in  a  safe  condition  for  use  in  the  usual  manner 
y     ^^Xlers,  nor  to  escape  responsibility  for  its  neglect  or  failure 
P^^Oi^xjri  such  duty,  upon  the  plea  that  it  had  entered  into  a  con- 
^^tli  another  person  for  the  performance  of  the  work,  which 
^  ^^ccl  such  use  of  the  street,  alley  or  highway  unsafe  or  danger- 
^^^  ^  t\xe  travelling  public.     It  cannot  be  said,  we  think,  that  the 
'^W  ^txt's  contract  with  Farrington  or  his  assignors,  for  the  con- 
^   1^^^^  ftttd  completion  of  its  water-works,  as  found  by  the  jury, 
^^"     ^r  did  relieve  the  appellant  of  its  legal  duty  to  keep  those 
8  reeipQ^   >vherein  the  water-pipes  were  being  laid,  in  such  saie  con- 
^^^  tor  use  in  the  usual  manner,  as  that  its  inhabitants  and  the 
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general  public  might  safely  and  conycniently  pass  and  repass  over, 
along  and  across  such  streets.  Notwithstanding  such  contract,  the 
appellant  stood  charged  by  law  with  a  duty,  and  could  not  relieve 
itself  by  that  or  any  other  contract  of  such  duty,  in  the  care  and 
control  of  its  streets,  in  and  through  which  its  water-works  were  in 
process  of  construction.  If  in  the  progress  of  the  work,  blasting 
was  dangerous  and  unnecessary,  the  appellant's  duty  to  its  inhabit- 
ants and  the  public  requii*ed  that  it  should  prevent  such  blasting; 
and  if  on  the  other  hand,  the  blasting  was  necessary,  and  though 
dangerous,  the  danger  could  be  averted  by  the  use  of  proper  pre- 
cautions, the  appellant's  plain  duty  was  to  require  its  contractor  to 
use  such  precautions.  The  appellant  could  not,  by  any  contract  it 
might  make,  avoid  its  liability  to  third  persons  for  injury  or  death 
resulting  from  a  breach  of  its  duty  in  the  care  and  control  of  its 
streets.  Grove  v.  City  of  Fori  WaynSy  45  Ind.  429  ;  s.  c,  15  Am. 
Rep.  262;  Town  of  Centervilley,  Woods,  57  id.  192;  Mahanoy  Town- 
ship Y.  Scholly,  84  Penn.  St.,  13C. 

For  the  reasons  given,  we  are  of  the  opinion,  that  the  court  com- 
mitted no  error  in  overruling  the  appellant's  motion  for  a  judgment 
in  its  favor  on  the  special  findings  of  the  jury,  notwithstanding 
their  general  verdict. 

[Omitting  an  unimportant  matter.] 

It  is  manifest,  we  think,  from  the  first  instruction  of  the  court, 
to  the  effect  that  "  A  nuisance  is  any  thing  that  works  tort,  incon- 
venience or  damage  to  another,"  that  this  cause  was  given  to  the 
jury  upon  a  theory  that  was  radically  wrong  and  well  calculated  to 
mislead  the  triers  of  the  facts.  For  in  and  by  this  instruction  the 
jury  were  virtually  told,  as  it  seems  to  us,  that  the  construction  by 
the  appellant  of  its  water-works,  which  must  of  necessity  have 
worked  inconvenience  to  others,  was  in  and  of  itself  a  nuisance. 
Throughout  the  instructions  of  the  court  to  the  jury,  the  same 
tlieory  or  idea  seems  to  be  clearly  manifest,  and  we  need  hardly  say 
that  it  is  erroneous.  The  construction  of  water-works  by  the  ap- 
])ellant  was  not  a  nuisance  per  se;  on  the  contrary,  it  was  a  work 
fully  authorized  and  provided  for,  as  we  have  seen,  by  the  law  un- 
der which  the  appellant  was  incorporated.  Neither  the  appellant 
nor  its  contractor  could  be  held  liable  in  damages  for  any  injury  or 
even  death  resulting  from  the  construction  of  the  water-works, 
unless  it  could  be  shown  that  such  injury  or  death  was  caused  by 
some  act  of  negligence  of  the  contractor  or  of  his  servants,  or  some 
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bToacki.   ol  daty  by  the  appellant,  and  that  there  had  been  no  con- 
tribnfcory  negligence  by  the  person  injured  or  deceased. 

The  second  instruction  of  the  conrt  was  as  follows:  ''As  between 
c\t;  strkd  citizens,  any  thing  that  endangers  the  life  of  a  citizen, 
tNunn^  along  the  sidewalk  or  street  of  a  city,  is  a  nuisance.''    We 
are  o±    -ftke  opinion  that   this  instruction   does  not  contain  a  true 
stateiTkeiit  of  the  law.     In  the  crowded  thoroughfares  of  a  large 
<^itj,  the  rapid  passage  to  and  fro  of  street  cars  and  other  vehi- 
cles often  endangers  the  life  and  limb  of  the  passing  citizen,  and 
y^t  tliese  cars  and  vehicles  cannot  be  termed   nuisances.    Other 
^oatx^ations  might  be  given,  if  necessary,  of  the  erroneous  char- 
^tejT  o:f    this  instruction,  but  they  will  readily  suggest  themselves. 
We  pcus  to  the  fifth  instruction,  which  reads  as  follows :    *'  If 
Joufii^<i  that  the  city  of  Logansport  let  the  construction  of  her 
^atex*~-^«rorks  to  Smith  or  Farrington,  and  knew  that  it  would  be- 
come   x^^cessary  to  blast  rock  in  the  public  highways  of  said  city, 
^^  ^Ea.iled,  in  her  contract,  to  take  the  precautions  necessary  to 
ppote^iit    her  citizens  against  danger  resulting  from  such  blastings, 
^  in^X^<=^8e  on  such  contractors  regulations  and  restrictions  to  guard 
^i^^^  ^t   such  dangers,  and  if  afterward,  when  the  city's  attention 
was  c^^Hed  to  such  danger,  she  failed  to  take  proper  steps  to  abate 
or  pt-^  "v^nt  the  same,  and  John  Dick  was  killed  by  such  blasting, 
▼ithoxx  ^  fault  on  his  part,  the  city  is  liable  for  such  loss  of  life." 

"^^ill  be  observed,  that  this  instruction  is  founded  upon  the 
theox-y-^    that  the  construction  by  the  appellant  of  its  water-works, 
II  It    J^:j-^g^  ^Yiat  blasting  might  become  necessary  in  its  public  high- 
ways,   ^ud  failed  to  insert  necessary  precautions  in  its  contract,  was 
a  ^^"^  ^t^uce  p^  se,  and  that  the  appellant  was  liable  in  any  event,  if 
^*  ^  ^^   ^^^ot  upon  notice  abate  or  prevent  the  nuisance,  for  the  death 
^^  ^*^^  Dick.     The  instruction  does  not,  we  think,  contain  a  cor- 
^^       ^^tementof  the  law.     The  construction  of  the  water- works 
^  .    -fc^^^^  *  nuisance  ^er  «e,  even  if  the  appellant  knew  that  blasting 
^^^     *•  "become  necessary  in  the  progress  of  the  work,  and  failed  to 
^  ^^^  Necessary  precautions  in  its  contract ;  and  yet  the  jury  were 
^      ^^^  *^^^  instruction,  that  if  these  facts  existed,  the  appellant 
'^        ^  be  liable  for  the  death  of  John  Dick,  without  any  reference 
'^ ,      *^Ter  to  the  question  of  the  negligence  of  the  contractor  and 
^^  ^^i^ants,  and  even  though  they  might  have  used  all  proper  care 
^tv\x  pi-ecaution  in  making  the  fatal  blast.     That  instruction,   in 
^^  opinion,  is  not  the  law. 
Vol.  XXXVI— 23 


Digitized  by 


Google 


178 


INDIANA, 


Mojnih&o  V.  State. 


In  the  seventeenth  instruction,  the  jury  were  informed  that 
^' The  plaintiff  may  recover,  notwithstanding  his  own  negligenoe 
exposed  him  to  the  injury,  if  the  defendant,  after  becoming  aware 
oC  the  plaintiff's  danger,  failed  to  use  ordinary  care  to  avoid  injur- 
ing tlie  plaintiff."  We  need  hardly  say  that  this  instruction  was 
clearly  erroneous ;  for  it  is  directly  counter  to  an  almost  unbroken 
line  of  the  decisions  of  this  court.  The  law  must  be  regarded  as 
settled  in  this  State,  that  where  one  sues  to  recover  damages  for  an 
injury  resulting  from  the  defendant's  negligence,  there  can  be  no 
recovery,  if  the  negligence  of  the  injured  party  contributed  to  the 
injury  complained  of.  Higgins  v.  Jeffersonvitte,  etc^  R.  R.  Co.y 
52  Ind.  110  ;  Louisville,  etc.,  R.  R,  Co.  v.  Boland,  53  id.  398  ;  Jones- 
horo,  efc.y  Turnpike  Co.  v.  Baldvnny  57  id.  86.* 

Other  instructions  of  the  court  are  complained  of  by  the  appel- 
lant's counsel,  but  we  deem  it  unnecessary,  in  view  of  what  we  have 
already  said,  to  extend  this  opinion  in  an  examination  of  any  of 
those  instructions.  For  the  reasons  given,  wo  are  of  the  opinion 
that  the  court  erred  in  its  instructions  above  set  out,  and  that  for 
this  error  of  law,  the  appellant's  motion  for  a  new  trial  ought  to 
have  been  sustained. 

This  conclusion  renders  it  unnecessary  for  us  to  consider  now  any 
of  the  other  alleged  errors. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee  Elizabeth 
Dick,  administratrix,  etc,  to  be  levied  of  the  assets  of  the  estate  of 
John  Dick,  deceased,  and  the  cause  is  remanded,  with  instructions 
to  sustain  the  motion  for  a  new  trial,  and  for  further  proceedings 
in  accordance  with  this  opinion. 

JudgfMtii  reversed. 


MoYNiHAN  V.  State. 

(70  Ind.  196.) 

Criminal  law  —  murder  during  robbery —  intent. 

One  who  unintentionally  kills  another  in  an  attempt  at  robbeij  is  guiltj  of 
murder  in  the  first  degree,  under  a  statute  making  it  murder  in  the  first  de- 
gree to  kill  any  person  in  an  attempt  to  commit  robberj.f 

— —  ■* 

•  See  Penn.  Co.  v.  Sinclair  (62  Ind.  901).  s.o.,  30  Am.  Uep.  185.  and  note,  190L->Rar. 
t  To  same  effect,  Bud  v.  People  (78  N  Y.  498),  31  Am.  Rep.  SW 
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CO:N'"V^ICTION  of  murder  in  the  first  degree.    The  opinion  states 
tln.^  case. 

R.  J^^^itzgee  and  *S*.  T.  McConnell,  for  appellant. 
T.     f^l  Woollen,  attorney-general,  for  State. 

VoicxDEN,  J.  The  appellant,  Andrew  Moynihan,  and  one  James 
H.  ML<3^DfcIillen,  were  jointly  indicted  in  the  court  below  for  the  mur- 
der, in   the  first  degree,  of  John  Raymond  Jackson. 

TWore  were  two  counts  in  the  indictment;  the  first  charging  tne 
TOurdeir  to  have  been  committed  in  the  perpetration  of  a  robbery  of 
the  <iooeased,  and  the  second  charging  the  killing  to  have  been 
effected  by  beating  the  deceased  with  a  stone. 

itoy  nihan  pleaded  not  guilty,  and  elected  to  be  tried  separately, 
and  upon  trial  by  jury  was  found  guilty,  and  adjudged  to  suffer 
the  death  penalty.  Motion  for  a  new  trial  overruled,  and  judgment 
ontlie  indictment. 

»V  o    proceed  to  consider  the  questions  made  by  counsel  for  the 

^^^^^anfc,  but  may  remark,  preliminarily,  that  it  was  shown,  be- 

youiX  any  reasonable  doubt,  that  the  appellant  and  McMillen,  in  the 

Perpetration  of  a  robbery  of  the  deceased,  beat  and  wounded  him, 

"hereby  he  died. 

^^t  t He  counsel  for  the  appellant  insist  that  there  was  no  pur- 

P^       to     WW  shown,  and  that  without  such  purpose,  the  crime  of 

^     ^ei«  ygf^  j^Qt  made  out     We  cannot  say  that  a  purpose  to  kill 

^  ^'^^t  have  been  well  inferred  from  the  acts  of  the  parties;  but 

a  c  aiTg-^  Qf  ^YiQ  court  made  it  unnecessary  that  such  purpose  should 

6    *^o^n  shown,  in  order  to  a  conviction  of  murder  in  the  first 

^^^   Ciourt  charged,  among  other  things,  as  follows: 

is  not  necessary  for  the  State  to  prove  that  the  defendant 

P  T^B^ly  killed  said  Jackson,  in  order  to  constitute  murder  in  the 

^STee>  as  charged  in  the  first  count  in  the  indictment.     It  is 

T  f  ^^^^ssary  for  the  State  to  show,  beyond  a  reasonable  doubt, 

,      ^'■^^  defendant  killed  said  Jackson  while  said  defendant  was  in 

^^^^  f)f  robbing  said  Jackson,  as  charged  in  this  count.     To  illus- 

•    t;o  kill  another  unlawfully,  in  the  perpetration  of  arson,  is 

^  ^    ixiurder  in  the  first  degree,  by  this  section  of  the  statute. 

^^?p08e  two  men  should  feloniously  set  fire  to  the  dwelling-house 

«t  ^^other,  at  the  time  supposing  the  same  to  be  unoccupied,  and 
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it  should  tom  oat  that  a  human  beiug  was  sleeping  therein^  and 
that  his  life  was  destroyed  by  the  fire ;  the  perpetrators  of  that  arson 
may  not  even  have  known  of  his  destruction  therein  nntil  long 
after  the  fire  occurred;  they  may  not  even  have  known  of  his  exist- 
ence; yet  the  perpetrators  of  that  arson  would  be  guilty  of  murder 
in  the  first  degree.  So,  in  this  case^  if  the  defendants  Moynihan 
and  McMillen  were  engaged  in  a  common  purpose  to  rob  the  said 
Jackson^  and  his  death  resulted  from  blows  struck  by  one  or  both 
of  the  defendants  while  engaged  jointly  in  perpetrating  that  crime, 
both  would  be  equally  guilty  of  murder  in  the  first  degree,  although 
neither  of  the  defendants  purposed  to  kill  said  Jackson  at  the  time 
of  the  commission  of  the  robbery  as  charged  in  the  indictment,  nor 
had  any  intention  whatever  to  take  his  life." 

We  are  of  opinion  that  the  court  did  not  err  in  charging  that  a 
purpose  to  kill  was  not  necessary  in  order  to  a  conviction  on  the 
first  count  in  the  indictment 

The  statute  provides  that:  ^^If  any  person  of  sound  mind  shall 
purposely  and  with  premeditated  malice,  or  in  the  perpetration  [of], 
or  attempt  to,  perpetrate  any  rape,  arson,  robbery  or  burglary,  or 
by  administering  poison,  or  causing  the  same  to  be  done,  kill  any 
human  being,  such  person  shall  be  deemed  guilty  of  murder  in  the 
first  degree,  and  upon  conviction  thereof  shall  suffer  death."  2  R. 
S.  1876,  423,  §  2. 

Wc  think  it  clear  from  the  statute  that  the  legislature  intended 
to  make  the  killing  of  a  human  being  in  the  perpetration  of,  or  at- 
tempt to  perpetrate,  any  rape,  arson,  robbery  or  burglary,  murder 
in  the  first  degree,  though  there  may  have  been  no  intent  to  com- 
mit the  homicide.  The  language  does  not  very  clearly  admit  of 
any  other  construction. 

Leaving  out  such  parts  of  the  statute  as  have  no  application  to 
the  case,  it  may  be  read  as  follows:  "If  any  person  of  sound  mind 
shall,  *  *  *  in  the  perpetration  of,  or  attempt  to  perpetrate,  any 
rape,  arson,  robbery  or  burglary,  *  *  *  kill  any  human  being, 
such  person  shall  be  deemed  guilty  of  murder  in  the  first  degree,*' 
etc. 

This  construction  is  strengthened,  and  indeed  the  section  of  the 
statute  above  quoted  is  substantially  duplicated  in  respect  to  homi- 
cides committed  in  the  perpetration  of  the  crime  of  arson,  by  the 
28th  section  of  the  same  act,  which  provides  that  *'  Every  person 
who  shall  willfully  and  maliciously  set  fire  to  the  dwelling-house, 
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♦  *  ^  *  shall  be  deemed  guilty  of  arson,  and  upon  conviction 
be  fiaooL^  ♦  ♦  *  ^^^  ]^^  imprisoned  in  the  State  prison  not  less 
than  OKiM.^  nor  more  than  ten  years;  and  should  the  life  of  any  per- 
son bo  3.ost  thereby,  such  offender  shall  be  deemed  guilty  of  murder 
in  the  fi^rst  degree,  and  suffer  death  or  imprisonment  in  the  State 
prison    ciaring  life," 

In  t,l:i  e  case  of  Bechtelheimer  v.  StatCy  54  Ind.  128,  it  was  held  by 
this  ooutrt  that  a  purpose  to  kill  was  necessary  to  constitute  mur- 
der, 'wl^ere  the  killing  was  effected  by  the  administration  of  poison; 
but  tlio  decision  was  put  more  upon  the  nature  of  the  case  than  the 
W^^^^S®  ^^  ^^^  statute.     In  that  case  it  was  said : 

"This  construction  is  adopted  not  so  much  from  the  language 
emj>loy ed,  considered  by  itself,  as  from  the  results  that  would  flow 
fronx  1^  different  construction.  If  no  purpose  to  kill  is  necessary  to 
constitiate  murder  where  the  killing  is  brought  about  by  adminis- 
tcriag  poison,  then  the  most  innocent  act  of  one's  life  may  turn 
out  to  be  a  murder,  and  that  too  in  the  first  degree,  subjecting 
|iini  to  the  gallows  or  imprisonment  for  life.  If  a  purpose  to  kill 
IS  not  necessary,  then  the  man  is  a  murderer  who  innocently  ad- 
'""^  is  tors  what  he  supposes  to  be  a  proper  dose  of  medicine,  but 
''^"^^    tarns  out  to  be  a  poison  which  kills  the  party  taking  it." 

y  the  innocent  administration  of  poison  no  penal  law  is  yiolated, 

^."^^^^^al  turpitude  is  shown.     To  hang  a  man  for  such  a  mistake, 

i^o^jcerate  him  for  life,  is  a  barbarity  not  inflicted  by  the  law  of 

*  q^^^  ^ilized  and  enlightened  people. 

..  ^^^   case,  however,  is  entirely  different  where  a  homicide  is  com- 

^^  in  the  perpetration  of,  or  the  attempt  to  perpetrate,  a  rape, 

^»   Tobbery  or  burglary.    The  perpetration  of,  or  the  attempt  to 

'^^^^^t:3^te,  either  of  these  offenses  involves  great  moral  depravity 

^^  utter  disregard  of  the  rights  of  person  and  property;  and 

^gislature,  for  the  protection  of  society  and  for  wise  ends, 

^    thought  it  necessary  to  make  the  taking  of  life  in  the  perpe- 

^^^  of,  or  the  attempt  to  perpetrate,  either-  of  those  offenses, 

-  T^^r  in  the  first  degree,  without  reference  to  any  intent  to  com- 

^  i._^^^  homicide.    The  party  who  perpetrates,  or  attempts  to  per- 

V^^^te,  either  of  those  offenses,  intends  a  great  wrong  in  tlia 

^^^ission  of  the  offense,  and  if  death  ensue  he  most  take  the 

^^^^^nences  which  result 

K.  question  is  made  as  to  the  competency  of  aome  ot  ihe  joion 
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on  the  ground  that  they  had  formed  or  expressed  opinions  as  to  the 
guilt  or  innocence  of  the  accused. 

We  need  not  take  up  space  by  setting  out  the  statements  of  the 
jurors  on  this  subject.  They  were  all  clearly  competent  under  the 
laWy  as  held  in  the  case  of  Ouetig  t.  State,  66  Ind.  94. 

[Omitting  minor  questions.] 

There  is  no  error  in  the  record. 

The  judgment  below  is  afSrmed  with  costs. 

Judgmeni  affirmed. 


'^   M- 


LlBBSCHUTZ  V.    MOOBB. 

(70  Ind.  14a.) 

Landlord  and  tenant  —  mbletting — merger. 

A  lessee  sublet  the  leased  premises  ;  the  sub-lessee  afterward  and  during  the 
term  took  a  deed  of  the  premises  iu  fee  simple  from  the  owner,  and  an  as- 
signment  of  the  lease,  and  afterward  sued  the  lessee  for  rent.  Held,  not 
maintainable. 

ACTION  for  rent.     The  opinion  states  the  case.     The  defendant 
had  judgment  below. 

HowK,  J.  In  this  action  the  appellant  sned  the  appellees  in  a 
complaint  of  a  single  paragraph.  Afterward,  with  the  leave  of 
court,  the  appellant  filed  additional  second  and  third  paragraphs 
of  the  complaint,  which  two  additional  paragraphs  are  the  only 
paragraphs  of  complaint  to  be  found  in  the  record.  To  each  of  the 
second  and  tliird  i)anii:niphsof  the  complaint  the  appellees'  demur- 
rer for  the  want  of  sufiiciont  facts  was  sustained  by  the  court,  and 
to  these  decisions  the  appellant  excepted. 

Judgment  was  rendered  upon  these  demurrers  against  the  appel- 
lant, and  in  favor  of  the  appellees  for  their  costs,  and  from  this 
judgment  this  appeal  is  now  here  prosecuted.  In  this  court  the 
only  errors  assigned  by  the  appellant  are  the  decisions  of  the  Cir- 
cuit Court  in  sustaining  the  appellees'  demurrers  to  the  second 
and  tliird  paragraphs  of  his  complaint 

Of  these  two  paragraphs  of  complaint  it  is  said  by  the  appellant's 
learned  counsel,  in  their  brief  of  this  cause  in  this  court,  that 
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"the  second  paragraph  differs  from  the  third  only  in  not  averring 
a  mistake  in  the  sub-lease  or  assignment." 

In  the  second  part  of  his  complaint  the  appellant  alleged  in  sub- 
stance, that  on  the  3d  day  of  March,  1873,  John  H.  Babb,  then  the 
owner  of  the  real  estate  demised,  and  the  appellees,  then  partners 
in  business  under  the  firm  name  of  Moore  &  Harris,  entered  into  a 
written  contract,  in  substance  as  follows: 

''This  agreement,  made  this  3d  day  of  March,  A.  D.  1873,  by 
and  between  John  H.  Rabb  of  the  first  part,  and  R.  G.  Moore  and 
Frank  Harris,  partners  doing  business  under  the  firm  name  of 
Moore  &  Harris,  witnesseth:  That  the  party  of  the  first  part  leases 
and  rents  to  the  party  of  the  second  part  his  two-story  brick  store- 
house, located  on  part  of  lot  number  one  hundred  and  six  (106),  on 
Main  street,  in  the  city  of  Vincennes,  Knox  county,  Indiana,  for 
the  term  of  five  years  from  the  date   hereof.     In   consideration 
whereof  the  party  of  the  second  part  agree  to  pay  to  the  party  of 
the  first  part  quarterly,  for  the  first  eighteen  months  of  the  term  of 
said  lease,  at  the  rate  of  $830  a  year;  and  for  tlie  remaining  part 
of  the  term  of  said  lease  they  agree  to  pay  said  Rjibb  quarterly,  at 
the  rate  of  1000  a  year."    That  the  appellees  immediately  entered 
into  the  possession  of  said  premises  under  said  lease;  that  after- 
ward, on  the  8th  day  of  October,  1875,  the  appellant  and  the  appel- 
lees entered  into  a  written  contract,  in  substance  as  follows:  '*  That 
whereas  the  said  Moore  &  Harris  are  lessees  of  John  H.  Rabb,  and 
hold  a  lease  on  part  of  lot  one  hundred  and  six  (106),  on  Main 
^^^eet,  Vincennes,   Indiana,  formerly  occupied  by  them,  Moore  & 
usX^Sy  as  a  drug  store,  said  lease  continuing  until  March  3d,  1878, 
jl^y  now  sublet  to  the  said  I.  H.  Liebschutz  the  above-mentioned 
^jaises  for  the  remainder  of  their  term  of  lease,  and  the  said  I.  H. 
p^l>sohiitz  agrees  to  pay  them  therefor  monthly,  on  the  8th  day  of 
edclx     month,  at  the  rate  of  thirty -seven  dollars  and  fifty  cents  per 
mo n "til,  and  at  the  expiration  of  said  lease  of  Moore  &  Harris,  to 
wit,   ilarch  3d,  1878,  to  deliver  up  to  John  H.  Rabb,  his  grantees, 
executors,  heirs  or  assigns,  the  possession  of  said  premises  in  as 
goo^    condition  as  they  now  are,  natural  use  and  wear  excepted; 
aad.  the  said  Moore  &  Harris  guarantee  to  the  said  I.  H.  Liebschutz 
tue    nnobstructed  use  and  possession  of  said  premises  until  the 
e^l^iration  of  their  said  lease.*'     That  afterward,  on  the  15th  day  of 
vJ^ptember,  1877,  the  said  Rabb  and  his  wife  conveyed  to  the  appel- 
^^^^  said  real  estate,  subject  to  the  term  aforesaid,  and  also  assigned 
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to  the  appellant  the  said  lease  and  the  rent  to  become  due  thereon; 
and  that  the  appellees,  well  knowing  all  the  facts  aforesaid,  and 
although  the  appellant  had  paid  the  several  monthly  installments 
falling  due  before  that  time,  had  not  paid  the  installment  of  rent 
falling  due  in  December,  1877,  either  to  the  appellant  or  to  said 
Eabb,  but  the  same  was  due  and  nnpaid. 

The  third  paragraph  of  the  appellant's  complaint  differs  from 
the  second  paragraph  thereof  only  in  this,  that  in  said  third  para- 
graph, the  appellant  alleged  that  on  the  8th  day  of  October,  1875,  be 
and  the  appellees  entered  into  a  contract,  whereby  they  agreed  to 
sell  and  assign  to  him  the  residue  of  said  term  and  pay  to  said  Babb 
the  rent  agreed  to  be  paid  by  them,  by  and  in  said  lease ;  and  in 
consideration  thereof,  the  appellant  agreed  to  pay  the  appellees  the 
sum  of  $37.50  per  month,  to  be  paid  monthly  on  the  8th  day  of 
each  month,  to  the  dd  day  of  March,  1878 ;  that  they,  the  appellant 
and  the  appellees,  then  attempted  to  reduce  their  said  contract  to 
writing,  and  entered  into  the  written  contract  set  out  in  our  state- 
ment of  the  substance  of  the  second  paragraph  of  the  complaint ; 
and  that  the  said  writing  correctly  stated  their  contract,  except  that 
the  stipulation,  that  the  appellees  should  pay  said  rent  to  said  Rabb, 
was  by  accident,  mistake  and  inadvertence  of  these  parties,  and  of  the 
draughtsman  who  drew  the  same,  omitted  from  said  written  contract. 

It  will  be  seen,  we  think,  from  the  allegations  of  both  the  para- 
graphs of  the  appellant's  complaint,  that  upon  the  conveyance  of 
the  demised  premises,  in  fee  simple,  to  the  appellant,  who  was  at 
the  time  the  owner  also  of  the  unexpired  term  of  the  leasehold  es- 
tate therein,  the  latter  and  less  estate  was,  eo  instanti,  merged  in 
the  former  and  greater  estate  in  said  premises.  By  the  sub-lease 
of  the  demised  premises  for  the  remainder  of  their  term,  the  ap- 
pellees virtually  assigned  their  written  lease  to  the  appellant;  and 
when  thereafter  the  appellees'  lessor,  Rabb,  the  owner  in  fee  of  said 
premises,  conveyed  the  same  in  fee  simple  to  the  appellant,  who 
was  already  the  owner  of  the  leasehold  estate,  his  unexpired  term 
merged  in  his  estate  in  fee  and  became  extinct.  The  appellant 
could  not  fill  the  characters  of  both  landlord  and  tenant,  in  one 
and  the  same  estate.  The  maxim  is,  *^  Nemo  potest  esse  et  dominus 
et  tefiens/*  "Thus  if  A.  leases  to  B.,  and  before  the  rent  becomes 
due,  conveys  the  reversion  to  C,  and  C.  conveys  it  to  B.,  the  rent 
is  hereby  extinguished."  1  Hilliard  on  Beal  Prop.  244,  §  30  ;  York 
V.  Jones,  2  N.  H.  454. 
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^ni  <3-»eenL  Cruise  on  Eeal  Prop.  236,  §  26,  it  is  said:  "Where 
*  ternt  :f  or  years  becomes  vested  in  the  person  who  is  seized  of  the 
freeholti^  by  which  there  is  a  union  of  the  two  interests  in  one  per- 
son at  t;t:ft.^6ame  time  (and  there  is  no  intervening  estate  between 
(he  tei*ix^  and  tj^g  freehold),  the  term  merges  in  the  freehold,  and 
becomo«    extinct" 

Aga.i  rx  in  §  48,  on  page  66,  of  the  same  volume  of  the  same  ex- 
cellent tx-eatise,  it  is  said:  **  All  inferior  estates  and  interests  in  land 
aredex-i-v^^  out  of  the  fee  simple  ;  therefore,  whenever  a  particular 
estate,  ox:-  limited  interest  in  land,  vests  in  the  person  who  has  the 
fee  B»^^*^x^1c  of  the  same  land,  such  particular  estate  or  limited  inter- 
est b^<5omes  immediately  drowned  or  merged  in  it,  upon  the  prin- 
ciple t,tx^^  omne  majus  continet  in  se  minus!* 

Api>ly^5ng  the  law  thus  stated  to  the  case  made  by  the  allegations 

of  eit^t^^^*  paragraph  of  the  appellant's  complaint,  it  seems  to  us  that 

whea  "Ko,  the  appellant,  as  the  owner  of  the  leasehold  estate  and  the 

tenant  i|3  ix)ssession  of  the  demised  premises,  became  the  owner  in 

feesin^j^Qg^  by  proper  conveyance,  of  the  highest  estate  known  to 

OUT  i^>^  jn  gaid  premises,  his  unexpired  term  for  years  therein  became 

atouce  and  forever,  and  for  all  purposes,  drowned  or  merged  in  his 

greater  ©state  in  said   premises.     Wo  fail  to  see  how  the  alleged 

""S^^ke,  set  up  and   relied  upon  in  the  tliird  paragraph  of  the 

con^plaint,  can  possibly  affect  the    question   now  under  consid- 

eration.     Conceding  the  alleged  mistake  as  it  is   pleaded,  it  is 

J*     claimed  that  the  appellant,  as  the  owner  of  the  unexpired  term 

^  years,  did  not  become  the  owner  also  of  the  fee  simple  estate  in 

®  ^einised  premises ;  and   these  are  the  controlling  facts  in  this 

^^  the  force  and  effect  of  which  are  in  no  manner  changed  or  im- 

P»'i"ec3^  we  think,  by  the  alleged  mistake.     The  term  for  years  was 

*^^d  or  merged  in   the  fee  simple  estate  and  became  extinct ; 

^22^  V\ie  appellant  having  become  both  landlord  and  tenant  in  one 

^^  the  same  estate,  the  tenancy  ceased,  and  the  rent  reserved  also 

*^jJiJBed  and  was  determined. 

For  the  reasons  given,  we  are  of  opinion  that  the  court  commit- 
ted no  error  in  sustaining  the  appellees'  demurrers  to  the  second 
and  third  paragraphs  of  the  appellant's  complaint,  or  either  of  them. 
The  judgment  is  affirmed,  at  the  appellant's  costs. 

Judgment  affirmed. 
NiBLACK,  J.,  was  absent 

Vol.  XXXVI— 24 
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fes  —  mitigation  —  meemir€. 


Beidenee  —  erim.  eon, — 


In  an  action  of  criminal  conversation,  evidence  is  competent,  in  mitigation  of 
damages,  tliat  tlie  wife  soaght  and  importaned  the  defendant  or  tlirew  her- 
self in  his  way. 

In  sach  action,  the  jary  cannot  consider  the  **  injury  to  the  happiness,  reputa- 
tion, and  honor  of  the  plaintififs  family." 

ACTION  of  crim.   con.     The   opinion   states  the  facts.     The 
plaintiff  had  judgment  below. 

8.  H.  Buskirk,  J.  W.  Nicholy  W.  B,    Watts,  J.  T.  Dye,  and  J.  R. 

Wilson,  for  appellant. 

/.  N.  Sims  and  S.  Vanlon,  for  appellee. 

BiDDLE,  J.  The  appellee  brought  this  action  against  the  appel- 
lant, for  the  alleged  criminal  conversation  of  the  appellant  with 
the  appellee's  wife. 

Answer  of  denial ;  trial  by  jury  ;  verdict  and  judgment,  in  favor 
of  appellee,  for  twenty-five  hundred  dollars. 

By  a  motion  for  a  new  trial,  several  questions  are  presented  by 
the  record,  but  none  are  discussed  except  certain  alleged  errors  in 
giving  instructions  to  the  jury. 

The  court  instructed  the  jury  as  follows : 

'*The  defendant  cannot  insist,  in  mitigation  of  damages,  that 
the  wife  consented  to  the  adultery.  She  had  no  right  or  legal  ca- 
pacity to  yield  such  consent." 

Tliis  instruction  is  erroneous.  The  circumstances  attending  the 
adultery  —  as  to  whether  the  wife  was  sought  and  importuned  by 
her  paramour,  or  whether  she  sought  or  threw  herself  in  the  way 
of  her  paramour,  and  as  to  whether  she  was  overcome  by  persuasion, 
or  gave  herself  away  willingly  —  may  be  given  in  evidence,  as  affect* 
ing  the  question  of  damages.  In  this  case  the  evidence  tends  to 
prove  that  the  wife  went  into  a  cornfield  to  meet  her  paramour, 
and  therein,  upon  the  ground,  in  a  fence  corner,  had  sexual  con- 
nection with  him.     Upon  such  a  state  of  facts,  the  instruction  is 
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clearly  ii:^  correct.  It  has  been  tersely  said,  that,  in  an  action  for 
criminal  conversation,  *^  the  measure  of  damages  is  the  value  of 
the  wi£o  of  whom  the  husband  has  been  deprived."  2  Sedgwick 
on  Datxxiiges,  517,  note. 

Awir^o  that  will  go  to  a  cornfield  to  meet  her  paramour,  and  have 
adiilteiroxxs  intercourse  with  him,  on  the  ground,  in  a  fence  corner, 
ismiieVi  less  valuable  to  her  husband  than  one  who  stays  at  home 
and  domoans  herself  becomingly.  See  the  following  authorities  : 
Eanis^^n.  v.  PricCy  22  Ind.  1G5;  Oolenian  v.  Whiie,  ^3  id.  429; 
Clousew-  V.  Clapper,  59  id.  548;  Bracyy.  Kibbe,31  Barb.  273;  VoUx 
y.  BkcXrmar,  64  N.  Y.  440. 
Tha  oonrt  also  instructed  the  jury  as  follows  : 
"15.  If  the  plaintiff  has  established  his  right  to  recover,  the 
jury,  irx  determining  the  question  of  damages,  may  consider  the 
injury  to  his  domestic  peace  and  happiness,  the  alienation  of  the 
affections  and  the  society  of  his  wife,  if  such  alienation  is  proved, 
the  wrong  inflicted  upon  his  honor,  and  the  injury  to  the  happiness, 
reputation  and  honor  of  his  family." 

^^  tliink  the  latter  part  of  this  instruction,  expressed  in  the  fol- 
lowing Words:  "and  the  injury  to  the  happiness,  reputation  and 
honor  of  his  family,"  is  erroneous.  A  family  is  that  body  of  per- 
sons, collectively,  who  live  in  one  household,  under  one  head,  in- 
cluding parents,  children  and  servants,  and  may  include  persons 
who  are  merely  lodgers  or  boarders.  The  evidence  in  this  case 
shows  xis  that  the  family  of  the  appellee  consisted  of  the  parents 
^^^  Seven  children,  the  oldest  seventeen  and  the  youngest  four 
years.  Injury  to  these  children  does  not  constitute  an  element  of 
damages  in  favor  of  the  appellee.  Ho  can  recover  only  for  injur- 
^^,  l^iinself,  for  the  loss  of  his  wife.  See  the  authorities,  supra, 
TiJ^  Instruction  should  not  have  been  given. 

vfe.^  judgment  is  reversed,  at  the  costs  of  the  appellee,  and  the 
^«(&  18  remanded,  for  further  proceedings. 

Reversed  and  remanded. 
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Pennsylvania  Company  v.  HbnsUi. 

(70Ind.6«OJ 
Kegligence-^  Street  cra8Hn{^^Jkigman'^&ndene6^eU90rdinanee, 

In  an  action  against  a  railway  companj  for  an  injury  bj  colliflion  at  a  street 
crossing  in  a  citj,  it  being  proved  that  the  whistle  was  not  sounded  nor  the 
bell  rung,  evidence  is  competent  to  show  an  ordinance  prohibiting  such  8ig« 
nals. 

An  ordinance  requiring  a  railway  company  to  keep  a  watchman  at  a  street 
crossing,  the  omission  so  to  do  is  not  negligent  unless  it  is  the  proximate 
cause  of  an  injury. 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

A.  ZollarSy  F,  T.  Zollars  and  J.  Brackenridge,  for  appellant 


\it' 


W.  H.  Coombs,  J,  Morris  and  R.  0,  Bell,  for  appellee. 

NiBLACK,  C.  J.  The  complaint  in  this  case  was  in  two  para- 
graphs. 

The  first  averred  that  the  defendant,  the  PennsylTania  Company, 
the  appellant  here,  was,  on  the  30th  day  of  October,  1876,  engaged 
in  operating  a  railroad  running  throngh  and  across  the  public 
streets  of  the  city  of  Fort  Wayne ;  that  a  number  of  tracks  and  side* 
tracks,  pertaining  to  said  railroad,  had  been  negligently  constructed 
across  Hanna  street,  a  public  street  of  said  city,  crossing  and  inter- 
secting each  other  near  said  street,  so  that  it  was  difficult  for  per- 
sons passing  upon  such  street  to  determine  upon  which  track  an 
approaching  train  might  cross  it;  that  on  that  day,  while  the 
plaintiff,  Anna  Hensil,  an  infant  eight  years  old,  who  is  the  appel- 
lee here,  was  passing  along  and  upon  the  east  side  of  said  street^ 
without  negligence  on  her  part,  the  defendant  was  negligently  run- 
ning its  cars  and  engine  back  and  forth  over  and  across  such  street, 
and  negligently  ran  a  train  of  cars  upon  and  over  her,  and  thereby 
so  injured  one  of  her  limbs  that  it  had  to  be  amputated;  that  ac 
the  time,  the  whistle  on  the  engine  was  not  sounded,  nor  the  bell 
rung,  nor  was  there  any  watchman  on  the  crossing,  to  keep  her  off 
the  tracks,  or  to  warn  her  of  the  approaching  train;  that  there  was 
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an  ordinance  of  the  city  of  Fort  Wayne  requiring  a  watchman  to 
be  kept  at  that  crossing,  for  the  pnrpose  of  warning  persons  of  ap- 
proaching trains.  A  copy  of  the  ordinance  referred  to  was  unnec- 
essarily filed  with  the  complaint 

The  second  was  much  like  the  first,  except  that  it  averred  that  the 
defendant  was  operating  the  Pittsburgh,  Fort  Wayne  and  Chicago 
Railroad,  and  that  the  planks  on  the  sidewalk  on  the  east  side  of 
Hanna  street,  where  the  plaintiff  had  to  cross,  and  between  the 
rails  of  the  railroad  tracks,  had  been  carelessly  laid  and  were  out  of 
repair;  and  for  that  reason,  and  in  consequence  of  the  whistle  not 
being  sounded,  nor  the  bell  rung,  and  there  being  no  watchman  at 
the  crossing,  the  plaintiff  did  not  see  the  approaching  train  until 
she  fell  down,  and  it  struck  her  as  above  stated. 

The  defendant  demurred  separately  to  each  paragraph  of  the 
complaint,  but  both  paragraphs  were  held  to  be  sufiScient.  An 
aDswer  in  general  denial  was  then  filed. 

A  jury  returned  a  general  verdict  for  the  plaintiff,  for  17,500, 
together  with  answers  to  numerous  special  interrogatories  submitted 
to  them  at  the  request  of  the  parties  respectively. 

The  defendant  moved  for  a  judgment  in  its  favor  upon  the  answers 
of  the  jury  to  the  special  interrogatories,  but  that  motion  was  over- 
ruled. Motions  for  anew  trial  and  in  arrest  of  judgment  were  also 
successively  overruled  and  judgment  was  rendered  against  the  de- 
fendant upon  the  general  verdict 

It  is  claimed  on  behalf  of  the  appellant,  that  the  demurrer  ought 
to  have  been  sustained  to  the  second  paragraph  of  the  complaint, 
but  in  our  estimation  no  valid  objection  to  that  paragraph  has  been 
shown. 

The  facts  of  this  case,  as  they  were  made  to  appear  on  the  trial, 
may,  in  general  terms,  be  stated  as  follows : 

On  the  evening  of  October  30, 1876,  the  appellee,  who  lived  with 
her  parents  south  of  the  appellant's  railroad,  and  who  was  attending 
school  north  of  that  road,  and  was  then  about  eight  years  old,  was 
passing  over  the  railroad  on  the  east  side  of  Hanna  street,  in  the 
city  of  Port  Wayne,  on  her  return  home  from  school.  There  were 
seyen  or  eight  tracks  or  side-tracks  belonging  to  the  road  and  run- 
ning  near  to,  and  generally  parallel  with,  each  other,  across  Hanna 
street  at  that  point  When  the  appellee,  in  her  attempt  to  cross 
the  raflroad,  had  reached  perhaps  the  fifth  track,  counting  from 
the  north,  she  was  struck  by  a  train  of  cars,  consisting  of  an  engine. 
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a  tender  and  two  box-cars,  then  being  slowly  backed  oTcr  Hanna 
street  from  the  west,  and  one  of  her  legs  was  thereby  so  broken  and 
crashed  that  it  had  to  be  amputated.  The  crossing  was  necessarily 
a  somewhat  dangerons  one.  There  was  no  sidewalk  over  the  rail- 
road on  the  west  side  of  the  street.  The  several  side-tracks  ap- 
proached the  street  from  the  west  in  carved  lines,  and  so  crossed 
and  intersected  each  other  as  to  make  it  difficult  for  an  inexperienced 
person  to  determine  upon  which  track  a  train  from  the  west  would 
cross  the  street,  although  the  tracks  and  all  trains  upon  them  might 
have  been  seen  for  the  distance  of  nearly,  if  not  quite,  a  quarter  of 
a  mile,  looking  west  from  the  crossing.  The  engine  of  the  train 
which  struck  the  appellee  was  at  the  west  end  of  the  train.  The 
engineer  was  on  the  engine,  and  a  brakeman  was  on  the  tender,  but 
there  was  no  brakeman  on  the  forward  car  at  the  east  end,  nor  was 
any  one  upon  either  of  the  box-cars,  to  look  out  in  advance  or  to 
notify  persons  of  danger.  On  the  east  side  of  the  street  there  were 
some  rows  of  coal  bins  or  boxes,  almost  touching  the  sidewalk. 
These  bins  were  about  five  feet  high,  and  tracks  of  the  railroad  ran 
between  them.  At  the  time  the  appellee  approached  the  crossing, 
there  were  an  engine  and  one  or  two  cars  upon  one  of  the  tracks 
between  these  coal  bins,  the  cars  being  loaded  with  coal  and  the 
engine  blowing  oft  steam.  The  appellant  had  a  flagman  at  the 
crossing,  as  required  by  an  ordinance  of  the  city,  for  the  protection 
of  persons  passing  and  repassing  in  that  vicinity.  Just  before  the 
collision  a  wagon  and  a  balked  team  of  horses  were  standing  on  the 
street  near  the  east  side,  and  not  far  from  the  fifth  railroad  track, 
around  which  the  flagman,  and  many  other  persons,  were  gathered, 
and  to  which  they  were  giving  their  attention.  The  flagman  did 
not  see  the  appellee  until  she  was  on  the  track,  oply  a  few  feet  in 
front  of  the  cars,  when  ho  hallooed  at  her  to  go  back  ;  and  in  at- 
tempting to  go  back,  either  in  consequence  of  a  defect  in  the  plank 
between  the  rails  or  of  a  misstep,  she  fell  on  the  track  and  was  in- 
jured as  hereinbefore  stated.  A  larger  school  girl  who  accompanied 
the  appellee,  but  was  in  advance  of  her,  passed  over  all  the  tracks 
safely. 

An  ordinance  of  the  city  of  Fort  Wayne  was  read  in  evidence  by 
the  appellee,  which  provided,  amongst  other  things,  that  a  flagman 
should  be  kept  and  maintained  by  the  proper  railroad  companies, 
at  all  railroad  crossings  on  Hanna  street,  ''whose  duty  it  shall  be 
to  signal  persons  travelling  in  the  direction  of  any  or  either  of  the 
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crossings  aforesaid,  and  warn  them  of  the  approach  of  any  locomo- 
tive, engr^ine  or  other  impending  danger." 

The  appellee  introduced  evidence  tending  to  show  that  the  whis- 
tleot  ti\&  locomotive,  attached  to  the  train  which  injured  her,  was 
not  Bovirx^ed  as  the  train  approached  the  Hanna  street  crossing. 

The  appellant,  in  defense,  offered  to  read  in  evidence  an  ordinance 

of  the  oi  ty  of  Fort  Wayne  prohibiting  the  sounding  of  a  locomotive 

^histlo  daring  the  ordinary  transportation  of  trains  through  that 

city, but  the  court,  over  the  exception  of  the  appellant,  refused  to 

permit  the  proposed  ordinance  to  be  read. 

No  satisfactory  reason  for  the  exclusion  of  the  ordinance  thus 
offeree!  ix^  evidence  has  been  suggested,  and  we  confess  our  inability 
to  recall  any  principle  on  which  its  exclusion  can  be  defended,  in 
view  of  the  appellant's  alleged  failure  to  sound  the  whistle,  con- 
^med  both  in  the  complaint  and  in  the  appellee's  evidence. 

Tho    concluding  portion  of  the  third  instruction,  given  in  this 

^^aseto  the  jury  at  the  request  of  the  appellee,  was  as  follows: 

^ox\  may  also  inquire  whether  or  not  the  city  of  Port  Wayne 

.  »  by  an  ordinance,  required  the  defendant  to  keep  a  flagman  at 

***^  ^*x>88ing,  to  notify  persons  of  the  approach  of  cars  and  engines 

^id  crossing,  and  warn  them  of  danger;  for  if  there  was  such  an 

.  ''^^'^ce,  then  the  defendant  could  not  fail  or  neglect  to  comply 

rn    ^^  requirements  without  being  guilty  of  negligence.'' 

X.     ^^  Hppellant  sharply  criticises  as  much  of  the  instruction  as  is 

thus  ^^^  ^"^  *°*^  argues  against  the  doctrine  implied  by  the  language 

^^  ^orce  and  effect  of  a  city  ordinance  regulating  the  running 
^2^  tCianagement  of  railroad  trains  within  the  limits  of  the  city, 
^n  a  civil  action  against  a  railroad  company,  like  the  case  before 
^0,  is  a  question  upon  which  the  authorities  are  not  entirely  in  ac- 
cord. But  the  weight  of  authority  is  overwhelmingly  to  the  effect 
that  the  failure  to  perform  any  duty  imposed  either  by  a  statute  or 
an  ordinance  is  negligence  j^er  se,  and  entitles  an  injured  party  to 
recover,  provided  the  failure  was  a  proximate  cause  of  the  injury. 
Thomp.  on  Neg.  419,  1232;  Shearm.  &  Bedf.  on  Neg.,  §§  484, 
485. 

Therefore  to  have  made  the  third  instruction,  given  as  above, 
properly  and  strictly  applicable  to  this  case,  the  jury  ought  also 
to  have  been  informed  by  it  in  some  way,  that  to  entitle  the  appel- 
lee to  recover  for  a  failure  to  comply  with  the  ordinance  referred  to, 
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8iioh  failare  must  be  shown  to  have  been  a  proximate  cause  of  the 
injury  complained  of. 

The  appellee  contends  that  a  fair  construction  of  the  two  preced- 
iDg  instructions^  when  taken  in  connection  with  this  third  instruc- 
tion, did  so  inform  the  jury,  but  whether  that  construction  can  be 
sustained,  we  will  not  now  inquire,  as  the  conclusion  we  have  reached 
upon  the  case  in  other  respects  makes  such  inquiry  at  present  un- 
necessary. 

One  thing,  however,  in  this  connection,  ought  always  to  be  borne 
in  mind,  and  that  is,  in  all  actions  for  negligent  injuries,  it  is  not 
enough  to  show  that  the  defendant  has  been  guilty  of  negligence. 
It  must  also  be  made  to  appear  that  the  imputed  negligence  was  a 
proximate  cause  of  the  injury  sued  for.  That  fundamental  rule 
seems  to  have  been,  to  some  extent,  at  least  lost  sight  of  in  several 
of  the  instructions  given  in  this  cause. 

By  the  sixth  instruction,  given  at  the  request  of  the  appellee, 
tlie  court  said: 

"  If  you  find  from  the  evidence  that  the  train  that  struck  the 
plaintiff,  if  one  did  strike  her,  consisted  of  two  cars  and  an  engine; 
that  the  two  cars  were  being  backed  over  the  street;  that  there 
were  no  brakes  or  brakemen  on  the  front  car  as  it  passed  over  the 
crossing,  and  no  one  in  advance  of  the  cars;  that  no  bell  was  rung 
as  the  train  was  backing  over  the  street;  that  the  crossing  was  in  a 
populous  part  of  the  city  and  much  frequented  by  people  continu- 
ally passing  over  it —  then  you  should  find  the  defendant  guilty  of 
negligence." 

The  facts  enumerated  in  this  instruction  may  or  may  not  have 
constituted  negligence,  depending  upon  other  facts  which  may  have 
had  some  relation  to  the  alleged  injury  to  the  appellee.  As  an 
instruction  it  confounded  that  which  under  the  circumstances  only 
tended  to  prove  negligence  with  negligence  itself.  It  assumed  to 
make  a  matter  of  law  out  of  f&ctB  which  the  jury  were  entitled 
to  consider  in  connection  with  other  facts  which  had  been  submit- 
ted to  them. 

The  cases  in  which  the  question  of  negligence  can  be  thus  with- 
drawn from  the  jury  are  of  comparatively  rare  occurrence.  It  is 
only  when  the  circumst&nces  of  a  case  are  such  that  the  standard 
of  duty  is  fixed  and  certain,  or  when  the  measure  of  duty  is  defined 
by  law  and  is  the  same  under  all  circumstances,  or  when  the  negli- 
gence is  so  clearly  defined  and  palpable  that  no  verdict  could  make 
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j).t  otherwise,  that  the  court  is  authorized  to  make  the  question  of 
negligence  one  of  law  and  not  of  fact  Thomp  on  Neg.  1236 ; 
Shearm.  &  Redf.  on  Neg.,  §  11. 

The  court  evidently  erred  in  giving  this  sixth  instruction. 

This  case  affords  a  rather  remarkable  instance  of  what  we  too 
often  meet  with  in  modern  practice,  and  that  is  an  over-instructed 
jurj.  Nineteen  instructions  were  given  at  the  request  of  the  appel- 
lee, four  were  given  by  the  court  on  its  own  motion,  and  twenty- 
seven  were  given  at  the  suggestion  of  the  appellant.  As  these 
instructions  will  be  necessarily  reconsidered,  and  possibly  very 
greatly  condensed,  upon. another  trial,  we  will  not  further  comment 
upon  them  in  detail 

The  judgment  below  is  reversed  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


Zakk  v.  Hallbb. 

(H  Ind.  138.) 

JDeed-^  execution  —  signing  hy  christened  name. 

A  mortgage  is  well  executed  by  a  married  woman,  signing  bj  her  christened 
name  alone,  her  fall  name  appearing  In  the  body  of  the  instrument  and  the 
acknowledgment. 

FORECLOSURE.    The  opinion  states  the  case-    The  plaintiff 
bad  judgment  below. 

/.  H.  Stotscnhurg  and  8.  8.  Johnson,  for  appellants. 

BiDDLB,  J.  The  appellee  brought  this  suit  on  a  promissory  note 
and  a  mortgage  upon  certain  lands  to  secure  its  payment,  praying 
for  judgment  on  the  note  and  a  decree  of  foreclosure  upon  the 
mortgage. 

The  complaint  avers  that  the  note  was  executed  by  Rudolph 

Zann,  by  the  name  of  R.  Zann,  and  that  the  mortgage  was  executed 

by  the  said  Zann  by  the  name  of  R.  Zann,  and  by  ''  Oatharine 

l^nn,  his  wife,  by  the  name  of  Catharine."    The  mortgage,  which 
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is  made  an  exhibit,  is  dated  the  26th  day  of  Aagast,  I8685  and 
signed  '^R.  Zann;  [Seal.J  Catharine.  [Seal.]  "  In  the  premises 
of  the  mortgage  the  name  of  Catharine  Zann  is  written  in  full.  It 
was  acknowledged  before  a  notary  public  by  the  makers,  and  the 
acknowledgment  certified  by  the  notary  in  their  full  names, 
Bndolph  Zann  and  Catharine  Zann. 

A  demurrer  by  Catharine  Zann  to  tlio  complaint  for  the  alleged 
want  of  facts  was  overruled.  Rudolph  Zann  answered  the  com- 
plaint in  two  paragraphs  —  denial  and  payment 

Catharine  answered  as  follows:  '"  For  separate  answer  to  the  com- 
plaint of  tlie  plaintiff  hemnjthe  said  Catharine  Zann  says  that  she 
is  now,  and  was  before,  and  on  and  ever  since  the  26th  day  of 
August,  18GS,  the  lawful  wife  of  her  co-defendant,  Rudolph  Zann, 
and  she  has  been  his  wife  for  more  than  twelve  years  last  past  con- 
tinuously; and  she  avers  that  she,  the  said  defendant,  never  at  any 
time  duly  signed,  sealed  and  acknowledged  the  said  mortgage  sued 
on  and  attached  to  the  complaint;  and  that  her  name  is  Catharine 
Zann,  and  was  such  at  the  time  the  said  mortgage  was  presented  to 
her  for  her  signature ;  that  the  exact  circumstances  were  these: 
She  took  her  pen  and  wrote  her  Christian  name,  *  Catharine,'  only, 
and  no  more,  and  she  did  not  then  and  there,  or  at  any  time  since. 
write  her  surname  ^  Zann '  thereto ;  and  by  reason  of  her  failure  to 
write  her  said  surname  the  said  signature  was  incomplete,  and  she 
avers  that  she  never  did  at  any  time  sign  the  said  mortgage  —  all 
of  wiiicli  sh6  is  ready  to  verify."  This  paragraph  is  sworn  to  by 
Catharine  Zann. 

•  The  pla.^nt,iff  replied  to  the  second  paragraph  of  Rudolph  Zaun's 
answer,  and  demurred  for  the  want  of  facts  to  tho  separate  answer 
of  Catharine  Zann.  His  demurrer  was  sustained  and  exceptions 
reserved.  Trial  by  the  court;  finding  and  judgment  for  the  appel- 
lee; appeal. 

Tho  assignments  of  error  here  are,  overruling  the  demurrer  to  the 
complaint,  and  sustaining  the  demurrer  to  the  separate  answer  of 
Catharine  Zann. 

The  only  question  discussed  in  the  briefs  of  the  parties  may  be 
stated  as  follows:  Is  the  signing  of  Catharine  Zann,  by  her  Chris- 
tian name  ^'  Catharine  ^  only  a  sufficient  execution  of  the  mortgage 
on  her  part? 

There  can  be  no  doubt  of  the  identity  of  Catharine  Zann,  as  to 
her  being  the  person  who  signed  the  o^ortgage  by  the  name  of* 
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•* Catharine'*  alone,  and  who  acknowledged   its  execution  before 
the  notary  public. 

*' The  object  of  names  being  merely  to  distinguish  one  person 
from  another,  it  seems  to  be  sufficient  if  this  is  effected,  though 
the  true  name  of  the  party  be  not  used,  or  even  no  name  at  all. 
The  general  principle  of  law  is,  id  certum  est  quod  cerium  reddi 
potest,  and  a  man  may  be  described  by  his  office  or  his  relationship 
to  a  known  pei*8on."  3  Washb.  Real  Prop.  236.  By  the  common 
law,  deeds  were  executed  by  the  seal  of  the  grantor  without  any 
signature.  The  statute  29  Charles  II,  c.  3,  requires  that  in  all 
gmnts  of  lands  the  deed  must  be  signed.  2  Bl.  Com.  306.  See 
also  our  own  statute,  1  R,  S.  1876,  p.  504,  §  3. 

In  the  case  of  Lemayne  v.  Stanley y  3  Lev.  1,  where  a  testator  had 
written  his  will  himself,  and  sealed  it,  but  had  not  signed  it,  the 
court  held  it  sufficient.  See  also  Warneford  v.  Warneford,  Str.  764, 
In  the  case  of  Baker  v.  Dening^  8  A.  &  E.  94,  it  was  held,  that 
under  the  statute  of  frauds,  making  a  mark  by  the  devisor,  to  a 
will  of  real  estate,  is  a  sufficient  signing ;  and  it  is  not  necessary 
to  prove  that  he  could  not  write  his  name  at  the  time.  See,  also, 
Ellis  V.  Smithy  1  Ves.  10;  Harrison  v.  Harrison,  8  id.  185  ;  Addy 
v.  Oriz,  id.  504. 

It  has  been  held  in  New  York,  that  where  a  party  placed  the 
figures  "1.  2.  8.,"  upon  the  back  of  a  bill  of  exchange,  by  way  of 
substitute  for  his  name,  intending  thus  to  bind  himself  as  indorser, 
it  was  a  valid  indorsement,  though  it  appeared  he  could  write. 
Brown  v.  Butchers  £  Drovers'  Bank,  C  Hill,  443. 

In  California,  it  has  been  held  that  the  execution  of  a  deed  by 
Edward  Jones,  by  the  name  of  Edmond  Jones,  is  sufficient.  Mid* 
dkton  V.  Findla,  25  Cal.  76.  See  also  ColtOn  v.  Seavey,  22  id.  496, 
and  Tustin  v.  Fattght,  23  id.  237. 

In  this  State,  it  has  been  held  that  the  execution  of  a  promissory 
note  by  a  mark  preceding  the  name  of  the  maker,  without  any 
thing  on  the  face  of  the  note  to  show  that  it  was  the  mark  of  the 
maker,  as  follows  :  "  Joseph  Shank,"  is  a  sufficient  execu- 

tion of  the  note  without  witnesses.     Shank  v.  Butsch,  28  Ind.  19. 

As  to  what  constitutes  a  legal  name  generally,  see  Schqfield  ▼• 
Jennings,  68  Ind.  232. 

[Omitting  another  matter.] 

Judgment  affirmed. 
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Ltmitation  —  ttoMe  of  ^promise  when.  suJfMeni  t0  r€W^  dAi. 

To  revive  a  debt  discharged  in  bankraptcy,  there  most  be  a  dear,  distinct  and 
unequivocal  promise  to  pay  it,  as  distinguished  from  a  promise  implied  from 
an  acknowledgment  of  the  justness  or  existence  thereof,  and  the  mere 
expression  of  an  intention  to  pay  the  debt  is  not  sufficient.  (See  n<4e,  p.  197.) 

ACTION  on  a  promissory  note.    The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

G.  T.  B.  Carr,  J.  F.  McDowell  and  0.  L.  McDoweU^  for  appel- 
lants. 

/.  Van  Devanterj  /.  W.  Lctcey,  R.  W.  Bailey  and  A.  ZHUm,  for 

appellees. 

WoRDEN,  J.  This  action  was  commenced  by  Daniel  Shookey 
against  the  appellee.  Mills,  on  a  promissory  note  executed  by  the 
latter  to  the  former. 

[Omitting  immaterial  statements.] 

The  defendant  answered,  first,  by  denial  of  the  matters  alleged; 
and  second,  discharge  in  bankruptcy.  Beplication  of  new  prom- 
ises. 

Trial  by  jury,  verdict  and  judgment  for  the  defendant 

[Omitting  other  matters.] 

The  court  gave  to  the  jury  the  following  instruction,  to  which 
exception  was  taken : 

^'  The  promise,  by  which  a  discharged  debt  is  revived  must  be 
clear,  distinct  and  unequivocal.  There  must  be  an  expression  by 
the  defendant  of  a  clear  intention  to  bind  himself  to  the  payment 
of  the  debt.  The  new  promise  must  be  distinct,  unambiguous  and 
certain.  The  expression  of  an  intention  to  pay  the  debt  is  not 
sufficient  There  must  be  a  promise  before  the  debtor  is  bound. 
An  intention  is  but  the  purpose  a  man  forms  in  his  own  mind ;  a 
promise  is  an  express  undertaking  or  agreement  to  carry  that  pur- 
pose into  effect,  and  must  be  express,  in   contradistinction  to  a 
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promise  implied  from  an  acknowledgment  of  the  justness  or  exist- 
ence of  the  debf 

This  charge,  as  applied  to  the  case,  viz.,  debts  discharged  by 
bankruptcy,  we  think  is  entirely  correct ;  and  it  is  supported  by  the 
authorities.  Blumenstiel  Law  and  Practice  in  Bankruptcy,  661-2; 
Bump's  Bankruptcy  (9th  ed.)  748,  and  following. 

There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 

Judgment  affirmed. 

KorBBTTRBRKPOBTBR.— SeeuilZenT.CoKirMiTOMo.  138;  s.c.,85Am.Bep.416andnote,417, 

^^o^tocfegy.  Chadvoieh,  71  Me.  818,  it  was  held  that  a  promise  to  settle  '^whenlamatile^ 

^^  Bufflcieiit  to  revive  the  debt,  without  proof  of  the  defendant's  ability  to  paj.    The 

^^''^  said:  '*  When  a  new  promise  is  relied  on  to  take  a  debt  but  of  the  operation  of  t^e 

^^^te  of  limitations,  and  the  new  promise  is  a  conditional  one,  the  plaintiff  cannot  re- 

^uoT*^  ^068  he  proves  performance  of  the  condition.    Proof  of  the  promise  only,  is  not 

^  2^^^  Tbusapromise  to  pay  *  as  soon  as  I  can  *  UTanner  v.  Smart,  6  B.  &  C.  602;  9J}.& 

hf^^^^i  ^  *  when  able  *  (Davies  v.  Smithy  4  Esp.  86) ;  or  *  I  shall  be  most  happy  to  jiay  you 

^^!/^  ^terest  and  principal  as  soon  as  convenient  *  {Edmunds  v.  Doumcs^  8  C.  &  M.  469 ;  4 

^  a^i?'^ '  ^^  *  ^**®"  *^'  abUity '  (Scales  v.  Jacjb,  8  BIng.  648  ;  11  Moore,  568);  or  *  I  wiU  pay 

ll^j^^^  AS  it  is  in  my  power  to  do  so '  (Hay don  v.  WiUiams,  4  M.  &  P.  811) ;  or  *  I  should  be 

to^'*^^  fco   pay  It  If  Icould'  (Ayton  v.  BoU,  13  Moore,  806;  4  Bing.  105);  or  'I  am  going 

J»,  t^  '^  th^  course  of  the  week,  and  will  help  you  to  £5  if  I  can  *  (Oould  v.  Shirley,  2  M.  & 

fo,. ,  ;  •   <*«"  *  If  EL  will  say  I  had  the  timber  I  will  pay  for  it,*  or  *  prove  it  by  E.  and  I  will  pay 

«j^  8Qr^  ^'^^^^^ins  V.  Otis,  1  Pick.  868 ;  8  id.  68) ;  or  *  I  have  not  the  means  now,  but  will  pay 

^<^**  ^**  ^  ^^"^ '  (Tompki}i8  V.  Brtyum,  1  Den.  247) ;  will  not  take  a  case  out  of  the  statute 

iH^?    **l>On  proof  of  performance  of  the  condition.    Proof  of  the  promise  only  is  not  suffl- 

Gt^    ^^^<9^  V.  WOkimon,  2  Wash.  C.  C.  614;  Lonsdale  v.  Brown,  8  Id.  404;  KampshaXl  v. 

it^**-  CMcL.180.- 
^ere  h  *"'  '^^  ^'  Seymour*  Wisconsin  Supreme  Court,  May,  1881,  the  following  written  words 
y^^  ^*<1  Insufficient:  **  I  think  I  see  my  way  clear  to  pay  you  the  $200  and  interest  I  owe 
^  prAsta^*^^  ^^  hopes  another  two  years  will  enable  me  from  my  present  income  to  dear  off 
Ij^JjT^Jf*^*^^  debts.    Rest  assured  that  not  a  day  of  i>ecuniary  freedom  will  pass  over  my 

Ijj  jyZ^'*'^"'  y^^  hearing  from  me," 
njy  co^****^**  ^'  ^^''"*'^»  **  ^iisa,  148,  the  promise  was  in  writing  as  follows:  "It  would  suil 
htued  -J^^**^°ce  to  execute  my  note  for  the  balance  due  for  rent,  payable  Januaiy  1, 1877  *• 
ackno^,^?**^  signed.  Held,  insufficient.  The  court  said:  **The  writing  offered  to  prove  an 
**^t  r^^^^^J^^^^^^ment  of  the  claim  by  defendant  Is  too  vague  and  indefinite  to  have  that  effect.* 
not  Bta^^  ^^ot  identify  the  debt  referred  to.  It  mentions  a  balance  due  for  rent,  but  does 
To  aIlc>^B^  ^«'h«n,  nor  from  what,  nor  to  whom  the  rent  accrued,  nor  what  the  balance  was. 
lug  gj^  ^^_^^n  these  things  to  be  proved  by  parol  would  produce  the  evU  the  statute  require 
to  Dre-^a^'^^^^o^l^^^Srment  or  promise  In  writing  to  save  the  bar  of  the  statute  was  intended 

*«eta  o^^^**®  ^^  *"  administrator  to  pay  as  soon  as  the  noney  could  be  realized  from  the 
he  an  x»w  ^^®  intestate, /i«W,  insufficient.  Hanson  v.  Towle,  19  Eans.278.  There**  must 
^Igj^le^^^^iiiallfled  and  direct  admission  of  a  present  existing  debt  on  which  the  party  Is 

Itt  ^«^^  "^^^^^  ^®  ^  willing  to  pay." 
^«^^**0*cicfc  V.  Oerding^  66  Ga.  864,  the  defendant  wrote,  requesting  the  withdrawal  of  a 
^]Ou^^^^  adding:  * '  I  cannot  pay  for  the  present.    As  soon  as  I  have  the  money  I  shall 


ll^^i 


Heid,  hisufflcient. 
^^^^**oaid  V.  Archibald,  78  N.  Y.  189,  on  the  1st  of  January,  1861,  deftodaat  was  In- 
H^J^^  V>  plaintiff  $1,600  for  money  loaned.  Nothing  was  paid  thereon  except  the  sum  of 
IP^^^^^  Januaiy,  1866.    In  August,  1872,  defendant  signed  and  delivered  to  plaintiff  a 
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writing,  without  date,  in  these  words:  *' Received  Januaiy,  1881,  from  Um*  J.  R-  Klocftid, 
the  sum  of  $1,600,  for  which  I  agree  to  pay  interest  at  the  rate  of  seven  per  cent  from  this 
date.  Paid  January,  1806,  to  Ifrs.  Kincaid  on  the  above,  $900/*  Held,  that  parol  evidence 
was  competent  to  show  when  the  instrument  was  executed ;  and  held,  that  it  was  a  sufflcieot 
acknowledgment  and  promise  to  pay  to  talce  the  case  out  of  the  statute  of  limitations. 

See  Simonton  v.  CZar/c,  65  N.  C.  526 ;  s.  c,  6  Am.  Rep.  753;  Miller  v.  Baachnre^  83  Peon. 
St.  856 ;  s.  o..  34  Am.  Rep.  187;  Chambers  v.  Rubey,  47  Mo.  99;  a.  o.,  4  Am.  Rep.  81$. 


Nbidefer  V.  Chastaik. 

Cn  Ind.  868.) 

Fraud  —  representations — damoffSi. 

ta  an  action  on  a  note  given  for  the  right  to  sell  a  patented  grain  screen,  the 
answer  alleged  that  the  assignor  falsely  and  fraodolently  represented  that 
such  screen  was  of  great  value,  and  that  it  would  clean  wheat  rapidly  and 
effectually,  and  that  it  could  be  bought  at  S.  for  five  dollars ;  that  such  rep- 
resentations were  false  and  known  to  be  false ;  "  that  the  defendant  regarded 
them  as  true;  that  said  screens  were  of  no  value,  and  would  not  clean  wheat 
rapidly  and  effectually,  and  could  not  be  got  atS.  for  five  dollars,  and  were 
utterly  worthless  for  the  purpose  for  which  the  same  were  parchased.** 
Held,  insufficient. 


%\ 


ACTION  on  a  promissory  note.     The  opinion  states  the 
The  defendant  had  judgment  below. 


iS.  B.  Voyles,  for  appellant 
A.  B.  CoUinSf  for  appellee. 


'.'  '\l 


f  •I 
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Elliott,  J.  The  complaint  of  appellant  is  upon  a  promissory 
note  executed  by  tlie  appellee  to  one  Orange  Brown. 

The  appellee  answered  the  complaint  in  three  paragraphs.  The 
first  paragraph  pleaded  a  want  of  consideration;  the  second  and 
third  alleged  that  tlie  note  was  obtained  by  the  false  and  fraudu- 
lent representations  of  the  appellant's  assignor.  The  appellant 
demurred  to  the  last  mentioned  paragraphs.  His  demurrer  was 
overruled,  and  of  this  ruling  he  now  complains. 

The  second  and  third  paragraphs  are  in  all  material  respects  the 
lame^  and  there  is  no  necessity  for  a  separate  consideration  of  each. 

The  material  facts  which  the  answer  states  may  be  summed  op 
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rabst^rfctially  as  follows:  That  the  note  was  given  for  a  deed  con- 
Yeyirig-  c^  Tight  to  sell  an  improved  and  patented  grain  screen  in  the 
county  of  Jefferson;  that  appellant's  assignor,  Orange  Brown, 
falsely  ^r^d  fraudulently  represented  to  the  appellee  that  the  screen 
was  of"  g-x-eat  value;  that  it  would  clean  wheat  rapidly  and  effectu- 
aHy;  ■tl:i^t  the  screens  could  be  bought  at  Salem  for  five  dollars ; 
that  stioli  representations  were  false,  and  known  to  be  false;  ''that 
uppelleo  regarded  them  as  true;  that  said  screens  wore  of  no  value, 
and  woxild  not  clean  wheat  rapidly  and  effectually,  and  could  not 
begot   at  Salem  for  five  dollars/' 

Their€3  are  three,  and  only  three,  substantive  representations 
chargocl.  One  of  these  is  that  the  screen  was  of  great  value;  an- 
other is  that  it  would  clean  wheat  rapidly  and  effectually;  and  the 
other  is  ^ij^t  the  screens  could  be  bought  at  Salem  for  five  dollars. 
Ofthes^  in  their  order: 

^8  to  the  first  of  the  representations  there  is  no  difficulty  at  all, 
ana  we  -may  dismiss  it  with  the  single  remark  that  representations 
o^valxi^    do  not  constitute  fraud.  . 

iae  Second  of  the  representations  alleged  is  an  assertion  that  the 

screen    "Would  do  a  named  thing  rapidly  and  effectually.     This  is 

^^•'y^T^o  more  than  the  expr  .ssion  of  the  vendor's  opinion  of  the 

capae\t.y  of  the  article  which  he  offers  for  sale.    The  words  "effectu- 

'^lad  *'  rapidly  "  are  merely  descriptive  of  the  manner  in  which 

^^*^^oliine  offered  by  the  vendor  would  do  its  work,  and  are  not 

*  /^^^tions  of  substantive  facts.     These  words  do  not  affirm  the 

stetioo  of  a  material  and  substantive  fact,  but  simply  qualify 

®  ^  ol  i-mation  that  the  screen  would  clean  wheat  by  stating  the 

V^^^"*^^  manner  in  which  it  would  perform  that  work.     A  recent 

^^^  "thus  expresses  the  rule  which  applies  to  such  representations 

^o^o  alleged  in  the  pleading  under  examination:  ''Statements 

,    ^  tlxe  operation  and  utility  of  an  invention  must,  in  most  cases, 

''^^^o  matter  of  opinion,  upon  which  therefore  a  purchaser  can- 

^ot  sa.f'^iy  rely."    Bigelow  on  Fraud,  13.    This  is  the  well-settled 

^^rifc^  of  this  court.     Hunter  v.  McLaugMiiiy  43  Ind.  38;  Oatling 

^-  ^e^eyelly  9  id.  672;  Kernodh  v.  Hunt,  4  Blackf.  67.     The  general 

.  ^^t  of  authority  runs  with  the  cases  in  our  own  court,  and 

^^   all  the  cases  thus  holding  do  but  enforce  the  old  and  well 

^^S^xzed  maxim,  simplex  commendatio  non  obligat. 

^^^  third  of  the  allegations  of  fraudulent  representation  is,  that 


Digitized  by 


Google 


200 


INDIANA, 


Neidefer  v.  (atastain. 


f 


1:^: 


appellant's  assignor  represented  to  the  appellee  that  the  screens 
could  be  purchased  at  Salem^  for  the  price  of  five  dollars. 

There  is  nothing  at  all  in  the  answer  to  show  that  this  Tact  was 
material^  and  it  is  well  settled,  that  to  constitute  fraud,  the  repre- 
sentation must  be  of  a  material  fact  For  any  thing  that  appears, 
the  screens  could  have  l»een  bought  at  a  place  much  nearer  the  ap- 
pellee than  Salem,  and  for  a  much  less  price  than  five  dollars.  If 
the  screens  could  have  been  purchased  at  a  less  price  than  five  dol- 
lars, at  a  place  nearer  than  Salem,  the  appellee  was  not  injured,  and 
fraud  without  damage  cannot  be  a  defense.  WtUy  v.  Botoard,  15 
Ind.  169.  The  representation  cannot  therefore  be  deemed  to  be  of  a 
material  fact  The  truth  of  the  representation  is  negatived  by  aver* 
ring  that  the  screens  could  not  be  purchased  at  Salem,  but  there  is 
no  allegation  aiding  this  by  showing  any  injury  flowing  from  the 
falsity  of  such  statement ;  for  it  is  not  alleged  that  they  could  not 
have  been  purchased  for  even  a  less  price  and  at  a  more  convenient 
place. 

The  appellee  insists,  that  as  the  answers  assailed  by  the  appellant 
contain  the  general  allegation  that  the  screen  was  worthless,  they 
are  good,  although  in  all  other  respects  altogether  defective.  Waiv- 
ing, for  the  moment,  an  examination  of  the  propositions  made  by 
appellee  and  looking  to  the  answers,  we  find  that  one,  at  least,  hardly 
supports  the  assumption  he  makes,  for  it  does  not  afSrm  the  article 
to  be  worthless.  The  second  paragraph  puts  the  allegation  upon 
this  point  in  these  words :  '^  That  said  machine  failed  to  perform 
as  Brown  represented,  and  that  it  was  utterly  worthless  for  the  pur- 
pose for  which  the  same  was  purchased.''  This  does  no  more  than 
charge ;  that  the  article  was  worthless  for  one  purpose ;  it  by  no 
means  goes  to  the  extent  of  affirming  it  worthless  for  all  purposes 
Under  the  rule  declared  in  Louden  v.  Birt,  4  Ind.  666,  this  answer 
was  clearly  bad,  if  for  no  other  reason  than  that  it  failed  to  show  the 
article  to  be  valueless. 

Keturning  to  a  consideration  of  the  general  proposition  stated 
by  appellee,  we  find  the  case  first  cited  by  him  to  be  MooJdar  v. 
LewiSy  40  Ind.  1.  That  case  is  not  in  point,  for  there  the  question 
came  up  on  a  motion  for  judgment  on  the  answers  of  the  jury  to  inter- 
rogatories, and  it  was  held  that  the  answers  did  show  that  the  article 
was  valueless,  and  that  this  was  sufficient  to  sustain  the  plea  of  want 
of  consideration.  The  question  presented  by  the  present  case  is  very 
different ;  for  the  pleadings  here  attempt  to  interpose  the  defense  of 
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litiw^y  &x^^3  we  must  look,  not  to  the  general  conclasions  stated,  but 
to  the  m.^terial  traversable  facts  alleged,  and  from  these  judge 
whether  ^^ny  defense  is  made  out. 

The  ocx^e  of  Morehead  v.  Murray,  31  Ind.  418,  is  pressed  upon 
our  consi<3eration  with  much  earnestness.    That  case  is  not  well 
con8ider^c3^  no  argument  is  made,  nor  are  any  authorities  cited  in 
supporfc     of  the  proposition,  that  an  answer  attempting  a  defense 
upon  tlx^    ground  of  fraud  is  good,  if  it  contain  the  allegation  that 
thothin^-  constituting  the  consideration  of  a  promissory  note  was 
worthloss,  although  it  lack  all  other  material  allegations.    All  that 
is  there   s^aid  upon  the  proposition  here  involved  is  :  *'  There  was  no 
error  in   overruling  the  demurrer  to  the  second  paragraph  of  the 
answer,         Jt  denied  that  the  trees  and  vines  were  of  any  value  what- 
ever.        The  answer  in  the  case  referred   to  was  unquestionably 
good,  l> XX  t  the  wrong  reason  for  upholding  it  was  assigned  by  the 
conrt.        "Xhe  bare  general  allegation  that  an  article  was  worthless, 
ihTovijx  into  a  plea  attempting  to  set  up  the  defense  of  fraud,  can- 
Do^Uxalco  good  a  plea  which  without  it  would  be  bad.     The  mate- 
>  substantive  facts  pleaded  are  those  upon  which  the  validity  of 
uv(i  plea,     must  depend ;  its  sufficiency  cannot  be  made  to  depend 
upon  a  sweeping  concluding  statement  that  the  article  was  wholly 
without  value.     If  this  were  the  rule,  then  every  plea  attempting 
e  aefeiige  of  fraud  could  be  made  good  by  adding  the  general  alle- 
gatiou  fhat  the  article. was  valueless.     This  we  think  utterly  incon- 
sisteat    with  the  rules  of  pleading,  and  we  also  think  that  such  a 
practice  \vould  lead  to  confusion  and  injustice.    Especially  would 
\i^*^^  ^o  evil  results  in  the  trial  courts,  where  time  is  not  always 
owe^  |.Q  critically  examine  pleadings,  and  a  pleading  made  good 
y  aix  iBolated  general  statement  might  often  mislead  both  court 
*°    ootiiisel,  who  would  naturally  consider,  not  detached  general 
^J'^^^ions,  but  the  general  frame  and  drift  of  the  entire  pleading. 
^  ^^Hitrine  for  which  appellee  contends,  and  which  is  lent  some 
PPort  by  the  case  cited,  is  opposed  to  sound  general  principles 
an  otigj^t  not  to  be  sustained.    Wo  fully  approve  the  doctrine,  that 
^  ?!^^*^1  plea  of  want  of  consideration  is  good,  and  nothing  here 
^  ^^  intended  to  impugn  its  correctness,  but  we  do  disapprove 
tha  doctrine  which  holds  ttat  a  plea  attempting  to  construct  a  de- 
lem  ot  fraud,  and  defective  in  every  material  particular,  can  bo 
mattQ  goQ^  jjy  simply  adding  the  general  allegation  that  the  article 
cotvv-Tacted  for  was  worthless.     To  permit  this  would  be  to  permit 
Vol.  XXXVI— 26 
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sweeping  and  vague  assertions  to  control  specific  statements  of  tra- 
versable facts.  The  doctrine  of  Morehead  v.  Murrayy  if  given  ef- 
fect, would  break  down  the  long  and  well  established  rule,  that  \i 
:i  party  gets  all  he  knowingly  contracts  for,  he  will  not  be  allowed  to 
j)load  that  ho  got  no  consideration.  Baker  v.  Roberts,  14  Ind.  552; 
flardetifj;  v  Smith,  3  id.  39  ;  Harvey  v.  Daktn,  12  id.  481 ;  Taylor 
V.  Huff,  7  id.  680 ;  Louden  v.  Birt,  4  id.  5G6  ;  Smock  v.  Pierson, 
68  .'d.  405;  Hess  v.  Young,  59  id.  379  ;  Benjamin  on  Sales,  120.  If  a 
plea  shows  that  a  party  got  what  he  contracted  for,  that  he  volunUi- 
rily,  and  with  knowledge  of  the  thing  for  which  he  bargained,  deliber- 
ately contracted,  he  cannot  escape  liability  upon  the  single,  unsup- 
ported allegation  that  what  he  did  get  was  worthless.  It  might 
well  be  that  he  got  exactly  what  he  contracted  for,  and  that  the 
thing  he  got  was  entirely  without  value,  and  there  still  exist  a 
binding  obligation  to  pay  what  he  had  contracted  to  pay. 

Judgment  reversed,  at  the  costs  of  appellee,  with  instructions  to 
sustain  the  demurrers  to  the  second  and  third  paragraphs  of 
answen 

Judgment  reversed. 


Heizbr  v.  Heizbb. 

m  Ind.  536.) 

Annuity — not  apportionable, 

A  0cm,  for  a  valaable  consideration,  agreed  to  paj  his  father  a  specified  buih. 
on  a  fixed  day,  annQally,  during  the  father's  life.  The  father  died  twenty 
days  prior  to  the  day  for  payment.  IIM,  his  administrator  could  not  re- 
cover the  proportion  accrued  and  unpaid  at  the  time  of  his  death. 

ACTION   for  an  annuity.    The  opinion  states  the  cases.     Tlu- 
plaintiff  had  judgment  below. 

IJoWE,  J.  In  this  action,  the  appellee,  as  the  administratrix  of 
the  estate  of  Samuel  Heizer,  deceased,  sued  the  appellant,  upon  a 
certain  written  instrument,  executed  by  him  to  the  appellee's  in- 
testate, in  his  lifetime,  of  which  the  following  is  a  copy  : 

"  Whereas  my  father,  Samuel  Heizer,  did  on  or  about  the  6th 
day  of  October,  1866,  bargain  and  sell  to  me  certain  real  estate  in 
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Marion  county,  iDdiana  (as  he  has  done  to  his  other  children),  in 

^fls/deration  of  natural  love  and  affection  and  the  payment  an- 

^^liaJly   by  me  of  $100  for  the  maintenance  and  support  of  the  said 

'Samuel    during  his  natural  life;  and  wjxereas,  at  my  request  and 

oefore     the  conveyance  thereof  to  me  by  the  said  Samuel,  he  did 

convey  the  same  to  Elijah  P.  Fletcher,  and  did  pay  the  considera- 

'-jon   thereof  to  me.     Now,  in  consideration  of  the  premises,  and  in 

iien  or  a   mortgage  which  I  agreed  to  give  upon  said  land  sold  as 

abovo,   I    <]o  hereby  covenant  and  agree  to  pay  to  the  said  Samuel 

neizei-   tl^esumof  $100,  annually,   on  the  6th  day  of  October  of 

eac«   yea,x*  during  his  natural  life,  without  any  relief  from  valuation 

ot  ^\>prsii  semen t  laws.     Dated  this  7th  day  of  February,  1870. 

(Signed)  ''  Robert  C.  Heizsr. 

**A.ttc*sr  :     William  Wallace.'' 

Ihe  axppellee  alleged  in  her  complaint,  inter  alia,  that  the  b^H 
Samuel  Xleizer  died  on  the  16th  day  of  September,  1876,  and  that 
there  w^j^  jue  said  decedent's  estate  from  the  appellant,  and  unpaid, 
the  suiri.  of  $98,  as  a  part  of  the  annuity  of  $100,  which  would 
avebeoonieduo  to  said  Samuel  Heizer,  under  the  aforesaid  written 
iDstrurri^jjt^  on  the  6th  day  of  October,  1876,  if  he  had  lived  until 
tiiatdoy.     Wherefore,  etc. 

^^  Ciiiusc,  having  been  put  at  issue,  was  tried  by  the  court,  and 

.    ^**^^  was  made  for  the  appellee  in, the  sum  of  $101.57,   and 

J    ^^^^Cirit  was  rendered  accordingly.     The  appellant's  motion  for  c\ 

^'^^xl  having  been  overruled  by  the  court,   and  his  exception 

^c>  this  ruling,  he  has  appealed  from  the  judgment  rendered 

,   ^  ^  <^ourt,  and  has  here  assigned,  as  errors,  the  following  decisions 

^^^    CJircuit  Court : 
, .  *        Iri  sustaining  a  demurrer  to  the  amended  third  pamgraph  of 
"^^vrer:  and 
"    .    ^  *^  overruling  his  motion  for  a  new  trial. 
,      "^  ^    oonceded  by  the  appellant's  counsel,  in  his  brief  of  this  cause, 
*-l-kose  two  alleged  errors  present  for  decision  one  and  the  same 
^        ^^^11.     In  this  opinion  we  will  consider  and  decide  this  question 
^     ^^     ^ame  is  presented  by  the  second  alleged  error,  namely,  the 
^^ing  of  the  appellant's  motion  for  a  new  trial.     In  this  mo- 
^    *  ^^r^e  causes  assigned  for  such  new  trial  were,  that  the  finding 
*^^^  A  ^^^8°^^^*^  of  the  court  were  not  sustained  by  sufficient  evidence 
au     ^voTe  contrary  to  law.    The  evidence  on  the  trial  was  an  agreed 
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statement  of  the  facts  of  the  case^  in  substance^  as  follows :  '^  That 
Saninel  Ueizer  was  a  man  of  full  age,  and  the  father  of  the  de- 
fendant; that  the  contract  sued  on  was  executed  by  the  defendant; 
that  all  moneys  due  upon  said  contract  up  to  the  6th  of  October, 
1875,  were  fully  paid  by  the  defendant;  that  Samuel  Heizer  died 
on  the  16th  day  of  September,  187(5,  and  that  the  annual  payment, 
which  would  have  fallen  due  on  the  6th  of  October,  1876,  has  not 
been  paid,  nor  any  part  thereof/' 

It  will  be  seen  from  the  contract  in  suit,  a  copy  of  which  we  have 
given,  that  the  appellant  covenanted  and  agreed  therein  to  pay  a 
certain  sum  annually,  on  the  6th  day  of  October  of  each  year,  to 
Samuel  Heizer  during  his  natural  life.  The  sum  thus  to  be  paid 
comes  clearly  within  the  legal  definition  of  an  annuity.  Samuel 
Heizer  died  on  the  16th  day  of  September,  1376,  twenty  days 
prior  to  the  day  on  which  his  annuity  for  that  year,  if  he  had  con- 
tinued in  life,  would  have  become  due  and  payable  by  the  appellant 
The  question  arises  therefore,  and  this  is  the  only  question  for 
decision  in  this  case,  could  there  be  under  any  rule  of  law  or  equity 
any  apportionment  of  the  annuity  in  favor  of  the  administratrix  of 
the  decedent's  estate,  proportioned  to  the  time  which  elapsed 
between  the  next  preceding  day  of  payment,  the  6th  day  of  October, 
1875,  and  the  16th  day  of  September,  1876,  the  day  of  the  decease 
of  the  annuitant?  The  trial  court  virtually  decided  that  there 
could  be  such  an  apportionment  of  the  annuity,  and  made  its  find- 
ing in  favor  of  the  appellee  for  the  time  which  elapsed  between  the 
6th  day  of  October,  1875,  and  the  day  of  the  annuitant's  death, 
the  16th  day  of  September,  1876,  at  the  rate  of  $100  per  year,  with 
interest  added;  and  over  the  appellant's  motion  for  a  new  trial  the 
court  rendered  judgment  in  accordance  with  its  finding. 

In  Wiggm  v.  Swett,  6  Mete.  194,  the  court  said:  ''The  general 
rule  both  of  law  and  equity  is,  and  is  admitted  by  the  appellee's 
counsel  to  be,  that  where  an  annuity  is  payable  on  fixed  days  dur- 
ing life,  and  the  annuitant  dies  before  the  day,  the  personal  repre- 
sentative is  not  entitled  to  a  proportionable  part  of  the  annuity. 
1  Roper  on  Leg.  (1st  Am.  ed.)  589."  In  Manning  v.  Randolph^  1 
South.  144,  it  appeared  that  one  Mary  Manning,  who  was  entitled 
to  an  annuity,  payable  on  the  12th  day  of  April,  yearly,  had  died 
only  eight  days  before  the  annuity  for  the  year  became  due,  and 
the  court  said:  ''No  principle  is  better  settled  than  that  if  a  bond 
be  for  the  payment  of  an  annuity  at  a  day  certain,  and  the  annui- 
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tani  die  before  the  day,  the  annuity  for  that  year  is  lost.**  So 
also  in  Tracy  v.  Strong^  2  Conn,  659,  which  was  an  action  of  debt 
on  a  bond  executed  to  secure  the  payment  of  a  certain  sum  of 
money  to  a  certain  person  on  the  first  day  of  May  annually  during 
her  natural  life,  the  court  said:  ''  It  appears  that  the  bond  in  snit 
was  for  the  payment  of  a  certain  sum  annually^  on  a  given  day. 
It  comes  clearly  within  the  definition  of  annuity.  Where  a  certain 
sum  is  due  on  a  future  given  day,  no  part  is  due  till  that  day,  and 
it  is  fully  settled  by  all  the  authorities  that  there  is  no  apportion- 
ment of  an  annuity.*' 

These  decisions  are  in  strict  accordance  with  the  rules  of  the 
common  law.  We  have  been  unable  to  find  any  reported  case,  and 
the  appellee's  counsel  has  not  cited  any  decision  in  which  a  differ- 
ent doctrine  is  recognized.  The  common  law  of  England,  in  so  far 
as  it  is  not  inconsistent  with  the  organic  or  statutory  laws  of  the 
United  States  or  of  this  State,  is  a  part  of  the  law  of  this  State.  In 
conformity  with  the  law  of  the  cases  above  cited,  we  feel  constrained 
to  hold  as  we  do  in  the  case  at  bar,  that  there  can  be  no  apportion- 
ment of  an  annuity,  and  that  by  the  death  of  Samdel  Heizer  on  a 
day  prior  to  the  day  on  which,  if  he  had  been  living,  his  annuity 
would  have  been  due  and  payable,  his  annuity  for  the  year  in  which 
he  died  became  and  was  wholly  lost,  so  that  the  appellee  as  the 
administratrix  of  said  decedent's  estate  was  not  entitled  to  a  pro- 
portionable part  of  such  annuity.  We  are  of  the  opinion,  therefore, 
that  the  finding  of  the  court  in  the  case  now  before  us  was  contrary 
to  law,  and  that  for  this  reason  the  appellant's  motion  for  a  new 
trial  ought  to  have  been  sustained. 

The  judgment  is  reversed,  at  the  appellee's  costs,  to  be  levied  of 
the  estate  of  the  decedent,  and  the  cause  is  remanded  with  instmo* 
tions  to  find  for  the  appellant,  the  defendant  below,  on  the  agreed 
statement  of  facts,  and  render  judgment  accordingly. 

Reversed  and  fnmamded. 
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ControLct  —  validity  —  publio  policy, 

kn  agreement  hy  a  railwaj  company,  in  consideration  of  a  grant  of  lands  in  a 
citj,  that  U  would  baild  and  maintain  a  station  thereon  and  nowhere  else 
iij^.the  city,  is  illegal  and  Void  as  against  public  policy,  and  no  remedy  will 
be  granted  for  the  company's  subsequent  erection  of  a  station  on  other  lands 
in  the  city.     (See  note,  p.  214.) 

ACTION  of  damages  for  breach  of  contract.     The  opinion  atates 
the  case.     The  plaintiff  had  judgment  below. 

Wright^  Gatch  i£'  Wright ^  for  appellant.  \ 

n,  W.  Maxwell  and  P.  Qad  BryaUy  for  appellees. 

Day,  J .  The  petition  alleges  that  in  consideration  of  the  con- 
Teyance  of  the  lots  in  question,  the  defendant  proposed  to  contract 
to  '^  build  all  itsdepots,  both  passenger  and  freight,  which  it  might 
or  would  build  in  the  said  city  of  Des  Moines,  on  the  east  side 
of  the  Des  Moines  riyer,  in  the  said  East  Des  Moines ;  and  on  the 
lots  80  transferred  and  oonyeyed  to  it/'  and  that  ^'  the  plain tifb 
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agreed  to  and  accepted  the  said  proposition  upon  the  terms  offered 
by  the  defendant/'  The  petition  further  alleges  that  "  the  defend- 
ant for  a  long  time  after  the  occupation  of  said  lots,  and  the 
building  of  said  temporary  depot,  gave  out  in  speeches  and  held 
out  inducements,  and  encouraged  the  plaintiffs  to  believe  that  they 
wei-c  still  going  to  build  their  permanent  depot  on  the  said  lots  in 
the  said  East  Des  Moines,  and  that  they  would  not  build  one  any- 
where else  in  the  city  of  Des  Moines,"  but  that  the  defendant  "does 
fail  and  rcfu>e  to  comply  with  the  said  contract  or  any  part  thereof, 
by  building  its  permanent  and  only  depot  on  the  said  lots  on  the 
«ttst  side  of  the  Des  Moines  river,  as  it  had  contracted  to  do,''  and 
instead  thereof  proposes  to,  and  has  already  commenced  to  build 
its  permanent  and  chief  passenger  depot  on  the  west  side  of  the 
l>e8  Moines  river  iu  West  Des  Moines/'  The  plaintiffs  allege  that 
by  "the  willful,  wrong  and  fraudulent  representations,  and  viola- 
tions of  said  contract  by  the  defendant,  they  are  damaged  in  the 
inoney  contributed  by  them,  an  d  the  conveyance  of  said  lots  to  the 
<lcfendant,  and  the  time  and  labor  expended  in  the  same,  and  the 
depreciation  of  the  value  of  their  property,  in  the  aggregate  sum 
^^  forty  thousand  dollars."  The  evidence  is  in  entire  harmony  with 
tbose  allegations  of  the  petition, 
f^^itting  a  statement  of  it.] 

is  evident,  both  from  the  allegations  of  the  petition  and  the 
^Wcx^cg  submitted  in  support  of  it,  that  the  contract  which  the 
pk/I  //ff  a  claim  the  defendant  made  was  that  it  would  erect  a  pass- 
enge:*'     clcpot  in  East  Des  Moines,  and  would  erect  no  passenger 
jepo^     ill  West  Des  Moines,  and  that  the  substantial  cause  of  the 
plain  tif^g  complaint  is,  not  that  the  defendant  has  failed  to  con- 
struct  ^  depot  on  the  east  side  of  Des  Moines  river,  but  that  it  has 
con&tx-^^^^gj  a  depot  on  the  west  side  of  the  Des  Moines  river.    The 
eTiQOi:!^^^  shows  very  clearly  *•  that  the  business,  commerce,  trade 
^^ocessities  of  the  city  of  Des  Moines"  demand,  and  have 
deiftu-mjed  from  the  time  the  road  crossed  the  river,  a  depot  on  the 
^^       ^ido  of  the  river.     The  important  question  in  this  case,  and 
ono  which  we  think  is  decisive  of  it,  is  this:  Is  the  contract  in 
(pestxQjj  yalid,  so  that  damages  may  be  recovered  for  a  breach  of  it, 
0^^^  It  Toid  as  against  public  policy? 
^^  tlio  case  of  the  Jacksonville  (&  Chicago  R.  R.  Co,  v.  Mathers^ 
'^^^  ^^i.  592;  s.  c,  22  Am.  Rep.  122,  it  was  alleged  that  Mathers 
convoyed  two  hundred  lots  in  tlie  town  of  Ashland  to  trustees  for  a 
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railroad  company,  on  condition  that  it  should  build  no  statioii 
within  three  miles  of  Ashland.  Upon  the  breach  of  this  condition 
Mathers  commenced  an  action  to  compel  a  reconyejance  of  the 
property.  In  the  court  below  the  relief  asked  was  granted.  The 
Supreme  Court,  reversing  this  judgment,  said:  ^The  alleged 
agreement  or  condition,  on  account  of  the  non-performaoce  of 
which  relief  is  here  sought,  was  that  a  railroad  company,  chai'tered 
by  an  act  of  the  legislature,  and  invested  with  the  power  of  con- 
demning private  property  upon  the  ground  that  its  road  is  for  the 
public  use,  shall  not  establish  a  depot  or  station  within  three  miles 
of  Ashland.  It  cannot  be  pretended  for  a  moment  that  the  board 
of  directors  had  authority  to  make  such  an  arrangement  or  condi- 
tion. They  were  trustees  both  for  the  public  and  the  stockholders 
of  the  company,  and  in  the  discharge  of  their  two-fold  duty  were 
required  to  act  with  reference  to  the  public  convenience  on  one 
hand  and  the  private  interests  of  the  stockholders  upon  the  other. 
The  interests  *  *  *  both  of  tho  stockholders  and  the  public, 
forbid  that  there  should  be  a  positive  prohibition  against  the  estab- 
lishing of  stations  at  any  points  on  the  line  of  the  road.  Whenever 
the  public  commerce  requires  that  a  station  on  a  railroad  should  be 
established  at  a  particular  place,  and  it  can  be  done  without  detri- 
ment to  the  interests  of  the  stockholders  of  the  company,  the  law 
authorizes  it  to  be  established,  and  no  contract  between  a  board  of 
directors  and  individuals  can  bo  allowed  to  prohibit  it.  *  *  * 
Appellee  stands  in  pari  delicto  with  the  board  of  directors,  so  far 
as  this  agreement  or  condition  is  concerned.  He  voluntarily,  ac- 
cording to  his  own  showing,  contracted  for  the  breach  of  trust 
toward  the  stockholders  of  the  railroad  company,  and  breach  of 
duty  to  the  public  at  large.  Their  loss  was  his  gain.  He  was  will- 
ing, at  whatever  expense  it  might  be  to  others,  to  purchase  a 
monopoly  whereby  to  enrich  himself,  and  having  failed  to  accom- 
plish his  purpose,  now  asks  a  court  of  equity  to  reinstate  him  in  the 
condition  he  was  in  before  entering  into  this  unlawful  combination. 
The  case  presents  no  facts  or  circumstances  meriting  the  consider- 
ation of  a  court  of  equity." 

In  St.  Joseph  &  Denver  City  R.  R.  Co.  v.  Ryan,  11  Kans.  602 ; 
s.  c,  15  Am.  Rep.  357,  an  action  was  brought  by  a  land-owner  for 
the  breach  of  a  written  contract  in  which  the  company  agreed  to 
place  a  depot  on  land  conveyed  to  it  by  the  plaintiff,  and  not  at  any 
other  time  to  have  or  use  any  other  depot  within  three  miles  of  said 
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dei>ot.       rrhe  plaintiff  recovered  $6,500  damages.     Reversing  this 
jadgmer^t^  the  Supreme  Court  said  :    "Railroad  corporations  are,  as 
we  bavo  seen,  public  agencies,  and  perform  a  public  duty.    They 
are  ^Senc^ies  created  by  the  public  with  certain  privileges  and  sub- 
ject to  cextain  obligations.    A  contract  that  they  will  not  discharge 
or  by  ^which  they  cannot  discharge  those  obligations  is  a  breacli  of 
tb»*'  public  duty,  and  cannot  be  enforced.     *    *    *    It  is  the  duty 
o^  *  "^iliroad  company  to  furnish  reasonable  depot  facilities.    The 
tiUtDber"     and  location  of  the  depots  so  as  to  constitute  reasonable 
depot  :r^<oilitie8  vary  with  the  changes  and  amount  of  population 
and  bu  31  ness.     A  contract  to  leave  a  certain  distance  along  the  line 
of  the   voad  destitute  of  depots  is  in  contravention  of  public  policy." 
Some  ciovirts  have  gone  much  beyond  the  doctrine  of  these  cases 
and  n^-v^  held  that  an  agreement  between  an  individual  and  a  i^ail- 
ro*<*^oictfc.pany  for  the  location  of  a  depot  at  a  particular  place,  in 
conaaoir^tion  of  money  or  property,  is  against  public  policy  and 
void.       s^^  p  ji  j^   Q^^  ^  Seeley,  45  Mo.  212 ;  Marsh  v.  Fairhirg, 
ete-y^jf.    Co.^  64  HI.  414  .  g.  c.,  16  Am.  Rep.  564 ;  Bestor  v.  Waihen, 
60  DU  X38;  Fuller  r.  Dame,  18  Pick.  472;  Hclladay  y.  Patterson, 
5  ,^^^S*     177.    Whilst  we  may  not  feel  like  going  to  the  extent  of 
tbi8  ^ootrine   (First  National  Bank  of  Cedar  Rapids  v.  Hendrie, 
4^9  ao^^  402;  8.  a,  31  Am.  Rep.  153),  still  we  feel  quite  clear  that 
^ncr^  tl^e  contract  is  coupled  with  the  condition  that  no  depot  shall 
\3^     ^Btructed  at  a  particular  place,  or  within  a  specified  distance, 
tJ\©  ^Otitract  is  void  as  against  public  policy,  and  a  breach  of  it 
($ttt^o\^  be  made  the  foundation  of  an  action.     We  have  found  no 
^e  i^  which  such  a  contract  has  been  held  to  be  valid.     In  South- 
furd  y»  Central  R.R.  Co.,  2  Dutch.   13,  relied  on  by  the  appellees, 
the  plaintiff  conveyed  to  the  defendant  certain  real  estate  to  be 
occapied  by  the  defendant  for  the  sole  use  of  depots  and  other 
necessary  buildings  for  the  accommodation  of  said  company  upon  the 
condition  that  if  it   was  used  for  any  other  purpose,    or   if  the 
defendant  should  use  any  other  building  within  one  mile  of  said 
premises  for  such  purposes,  the  defendant  should  forfeit  the  real 
estate.     The  question  of  the  validity  of  the  contract  was  not  raised, 
bat  it  was  held  there  had  been  no  breach  of  the  condition.    In 
a  V.  R.  R.  Co.  V.  Babb,  9  Watts,  458,  it  was  held  simply  that  '•  an 
agreement  to  pay  an  incorporated  railway  company  a  certain  sum, 
to  induce  the  location  of  their  route  at  a  particular  place,  is  valid 
and  binding  and  may  be  enforced  by  action."    Jetoetty.  L.  A  U* 
Vol.  XXXVI  — 27 
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M,  R.  R,  Co,f  10  Ind.  539,  is  simply  the  case  of  a  subscription  to  a 
railroad  company  in  land  upon  condition  of  a  location  of  the  road 
within  twenty  rods  of  St.  Omar.  The  defendant  built  its  road 
more  than  a  mile  from  St.  Omar,  and  it  was  held  that  the  Talue  of 
the  land  subscribed  could  be  recovered.  It  is  evident  that  these 
cases  fall  very  far  short  of  sustaining  the  validity  of  the  contract 
in  question.  The  other  cases  cited  by  appellees  are  not  more 
directly  in  point. 

That  no  relief  will  be  granted  on  a  contract  which  is  illegal  or 
against  public  policy,  to  a  party  who  is  in  pari  delicto,  is  abundantly 
and  uniformly  sustained  by  authority.  In  Beator  v.  Wathen,  60 
111.  138,  it  13  said:  **  The  defendants,  in  the  court  below,  filed  a 
cross-bill,  asking  the  court  to  cancel  this  contract  as  a  cloud  upon 
their  title,  and  this  was  done.  In  the  view  we  have  taken  of  the 
case  the  contract  should  be  regarded  as  so  far  against  public 
policy  that  neither  party  is  entitled  to  the  aid  of  the  court  The 
defendants  have  entered  into  a  contract,  the  effect,  or  at  least  the 
tendency,  of  which  was  to  induce  the  complainants  to  commit  a 
breach  of  duty.  The  refusal  to  enforce  the  contract  practically  puts 
an  end  to  it;  yet  the  court  should  not  have  granted  affirmative 
relief  on  the  cross  bill.  To  this  extent  the  decree  is  modified. 
Both  bills  arc  dismissed,  and  the  costs  of  this  court  equally 
divided." 

In  Tyler  v.  Smithy  18  B.  Monr.  793,  the  Court  of  Appeals  held 
that  if  an  individual  pay  money  under  an  illegal  contract,  or  a  con* 
tract  against  public  policy,  he  will  not  be  aided  by  law  to  recover 
it;  that  the  maxim  pari  delicto  potior  est  conditio  de/endentiA 
applies,  and  that  the  law  in  such  cases  leaves  the  parties  as  it  finds 
them,  and  extends  no  help  to  either.  In  Spalding  v.  Banhy  12 
Ohio,  544,  which  was  an  action  to  recover  money  paid  to  the  bank 
under  an  illegal  contract,  the  court  say:  '^  It  is  an  act  malum  pro^ 
hibitum,  and  if  the  bank  was  seeking  to  recover  it,  it  would  not 
receive  the  aid  of  this  court.  It  is,  however,  a  part  of  the  agreed 
stiitement  that  the  money  being  in  the  hands  of  the  bank,  the 
plaintiff,  when  from  time  to  time  he  presented  his  checks,  con- 
sented to  this  reduction  of  five  percent.  This  being  so,  and  the 
consideration  being  illegal,  the  plaintiff  appears  to  us  to  heparti- 
cep8  criminis.  He  is  in  pari  delicto  with  the  bank,  and  while  the 
law  will  not  enforce  an  executory  contract,  but  leave  the  parties  as 
it  finds  them  in  each  case,  so  neither  will  it  aid  the  party  who  has 
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performed  such  contract  by  enabling  him  to  recover  back  the 
amount  he  has  paid,  but  the  maxim,  volenti  nonfit  injuria,  applies. 
in  all  its  force.  There  is,  perhaps,  no  principle  on  which  there  is 
less  conflict  of  authority  from  the  earliest  to  the  most  modem 
reports.  Roll  v.  Ragucty  4  Ohio,  418;  Raguet  v.  Roll^  7  id.,  part  1, 
78;  CbiL  Con.  210;  Stone  v.  Hooker,  9  Cow.  154;  Moore  y.  Adams, 
8  Ohio,  372." 

In  Perkins  v.  Savage,  15  Wend.  412,  it  is  said:  **It  is  supposed, 
however,  by  the  counsel  for  the  plaintiff,  that  if  tlie  contract  is 
conceded  to  be  illegal  as  against  the  policy  of  the  act  of  incorpora- 
tion, still  the  only  consequence  is  to  avoid  it,  and  that  the  money 
placed  in  the  hands  of  the  defendant  in  pursuance  thereof  may  be 
recovered  back.  He  has  referred  to  a  number  of  cases  for  the  pur- 
pose of  supporting  this  proposition.  *  *  *  *  This  proposition 
is  laid  down  by  Mr.  Selwyn,  vol.  1,  74,  and  is  fully  supported  by 
authority,  viz.:  *  When  money  is  paid  by  one  of  two  parties  to  an 
illegal  contract  to  the  other,  in  a  case  when  both  parties  may  be 
considered  as  particeps  criminis,  an  action  cannot  be  maintained 
after  the  contract  is  executed  to  recover  the  money  back  again,  for 
in  pari  delicto  potior  est  conditio  defendentis,  8  T.  R  777 ;  Doug. 
4CT,  097 ;  Cowp.  792.^  The  same  general  proposition  may  be  found 
in  2  Corayn  on  Contracts,  108,  and  also  in  Saunders  on  Pleading 
and  Evidence,  C77.  This  author  says:  'If  the  illegal  contract  be 
executed  and  both  parties  are  in  pari  delicto,  no  action  lies  to 
recover  money  paid  under  it.'  The  same  principle  has  been  recog- 
nized and  applied  in  the  recent  cases  in  the  English  courts,  as  itiilso 
has  been  by  the  chief  justice  in  this  court.  Stokes  v.  Twitchen,  8 
Taunt.  492;  Thistlewood  v.  Cracroft,  1  Maule  &  Selw.  500,  751 ; 
Burt  X,  Place,  6  Cow.  432."  See,  also,  Spence  v.  Harvey,  22  CaL 
337;  Holladay  v.  Patterson,  5  Oreg.  177;  Bolt  v.  Rogers,  3  Pai. 
154. 

XL  It  is  claimed,  however,  by  appellees  that  if  it  should  be  con- 
ceded that  the  contract  in  question  is  against  public  policy,  still 
the  plaintiffs  have  a  right  to  recover  exactly  what  they  were  allowed 
in  this  case.  It  is  claimed  that  the  defendants  procured  the  con- 
tract by  fraud,  and  that  therefore  the  plaintiffs  may  recover.  The 
fraud  upon  the  part  of  the  defendant,  it  is  alleged,  consists  in  the 
defendant's  promising  to  erect  its  only  passenger  depot  in  East 
Des  Moines,  intending  at  the  time  to  yiolate  this  promise,  and  to 
dreot  a  depot  in  West  Des  Moines.    We  are  unable  to  see  how  thia 
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fact,  if  it  exist,  can  render  the  contract  legal  npon  the  part  of  the 
plaintiffs.  The  plaintiffs,  upon  their  own  showing,  entered  into  a 
contract,  which,  if  it  had  been  adhered  to,  woald  have  deprived 
a  considerable  portion  of  the  citizens  of  Des  Moines,  and  many  of 
the  general  pnblic,  of  the  advantages  to  which  they  were  entitled 
nnder  the  law,  from  the  constraction  of  the  railroad  in  qnestion. 
It  cannot  pnrge  this  contract  of  its  illegality  as  to  the  plaintiffs, 
that  they  were  induced  to  believe  by  the  false  and  fraadnlent  rep- 
resentations of  the  defendant  that  in  contracting  for  this  injury  and 
disadvantage  to  their  neighbors  they  would  secure  great  advantages 
to  themselves.  This  proposition  seems  to  us  too  clear  to  warrant 
further  discussion. 

III.  It  seems  also  to  be  the  position  of  appellees  that  this  con- 
tract remains  executory,  and  that  the  action  is  not  brought  upon 
the  contract,  but  in  disaffirmance  of  it  The  authority  mainly  re- 
lied upon  by  appellees  upon  this  branch  of  the  case  is  While  v. 
Franklin  Bank,  22  Pick.  181.  In  that  case  the  plaintiff  deposited 
with  the  bank  it2,000,  upon  the  agreement  that  it  should  remain 
there  six  months,  which  was  in  violation  of  the  statute.  The  plaint- 
iff brought  an  action  for  the  recovery  of  the  money  before  six 
months  expired.  It  was  held  he  might  recover.  The  syllabus 
of  the  case  is  as  follows :  '^  Where  upon  the  deposit  of  money 
in  a  bank,  the  depositor  received  a  book  containing  the  cashier's 
certificate  thereof  in  which  it  was  stated  that  the  money  was 
to  remain  in  deposit  for  a  certain  time,  it  was  held  that  such  agree- 
ment was  illegal,  and  void  under  Revised  Statutes,  Code,  36,  §  57, 
as  being  a  contract  by  the  bank  for  the  payment  of  money  at  a  fu- 
ture day  certain,  and  that  no  action  could  be  maintained  by  the 
depositor  against  the  bank  upon  such  express  contract,  but  that  he 
might  recover  the  money  in  an  action  commenced  before  the  expi- 
ration of  the  time  for  which  it  was  to  remain  on  deposit,  the  par- 
ties not  being  in  pari  dehclo,  and  the  action  being  in  disafSrmance 
of  the  illegal  contract ;  and  that  such  action  might  be  maintained 
without  a  previous  demand."  The  opinion  fully  supports  this 
syllabus. 

It  is  evident  that  in  that  case  the  contract  remained  executory, 
for  the  money  had  not  remained  in  the  hands  of  the  defendant  the 
full  time  stipulated  in  the  agreement  when  the  action  was  brought 
The  action  was  not  brought  upon  the  contract,  for  it  was  commenced 
before  the  plaintiff  was  entitled  to  the  money  under  the  contract 
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The  theory  of  the  claim  iu  that  case  was  that  the  contract  was  ille- 
gal^ and  hence  that  the  plaintiff  was  not  under  obligation  to  per- 
form by  leaving  the  money  with  the  bank  for  the  time  stipulated. 
Suppose  however  that  the  plaintiff  had  permitted  the  money  to  re- 
main in  the  bank  for  the  time  prescribed  in  the  contract,  and  had 
Bought  to  avail  himself  of  the  benefits  of  the  contract,  and  after  the 
lapse  of  six  months  bad  sued,  alleging  the  contract  and  the  breach 
of  it,  and  had  sought  to  recover  damages,  what  then  would  have 
been  his  situation?  It  was  expressly  ruled  in  this  case  that  no  ac- 
tion could  be  maintained  on  the  contract.  In  Story's  Equity  Juris- 
prudence, §  296fl,  the  following  language  is  employed:  "  When  a 
party  to  an  illegal  or  immoral  contract  comes,  himself,  to  be  relieved 
from  that  contract  or  its  obligations,  he  must  distinctly  and  exclu- 
sively state  such  grounds  of  relief  as  the  court  can  legally  attend 
to,  and  he  must  not  accompany  his  claim  to  relief,  which  may  be 
legitimate,  with  other  claims  and  complaints  which  are  contamina- 
ted with  the  original  immoral  purpose ;  for  if  he  sets  up,  as  a 
gronnd  of  relief,  the  nonfulfillment  of  the  illegal  contract  on  the 
other  side,  and  thereby  that  he  is  released  from  obligation  to  per- 
form it,  that  shows  that  he  still  relies  upon  the  immoral  contract 
and  its  terms  for  relief,  and  therefore  the  court  will  refuse  it.** 

In  this  case  the  plaintiffs  have  fully  performed  the  contract  on 
their  part.  On  their  side  the  contract  has  been  executed.  The 
action  is  not  brought  in  disafiSrmance  of  their  contract  Upon  the 
contrary,  they  allege  a  full  performance  of  the  contract  upon  their 
part,  and  a  breach  of  the  contract  upon  the  part  of  the  defendant. 
It  is  upon  this  breach  that  they  predicate  their  right  to  recover. 
Their  action  is  upon  the  contract.  This  is  apparent  from  the  alle- 
gations and  the  prayer  of  the  petition,  as  well  as  from  the  evidence 
submitted  to  support  it.  If  the  contract  had  been  in  all  respects 
legal,  and  an  action  had  been  brought  to  recover  damages  for  a 
breach  of  it,  it  would  have  been  brought  in  exactly  the  form  that  this 
action  is  instituted.  In  8t.  Joseph  £  Denver  City  R.  It.  Co.  v. 
Byati,  11  Kans.  602  ;  s.  c,  15  Am.  Bep.  357,  the  action  was  brought 
in  exactly  the  same  form  as  this.  We  feel  fully  satisfied  that  for  a 
breach  of  £he  contract,  as  alleged  and  proven,  no  damages  are  re« 
ooverable. 

[Omitting  minor  matters.] 
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KoTB  BT  THB  Rkporter.—  Tn  a  new  country  like  ours,  in  which  FaUwajrs  are  erety 
day  being  constructed,  it  is  a  very  common  thing  for  an  Individual  to  offer  a  company 
projecting  a  new  railway,  a  grant  of  land  or  a  donation  of  money  to  induce  a  particular 
location  of  the  route  or  of  a  station,  and  for  the  railway  to  accept  the  benefit  subject  to  the 
condition.  The  public  policy  of  such  contracts  has  been  considerably  discussed  in  the 
courts.  These  contracts  sometimes  contain  a  condition  prohibiting  the  company  from 
erecting  any  other  station  within  certain  limits.  The  decisions  are  therefore  to  be  ranked 
under  two  heads,  first,  those  containing  such  restriction,  and  second,  those  not  contain- 
ing It. 

In  regard  to  the  first  we  are  not  aware  that  there  is  any  conflict  of  opinion.  In  JfarWi  v 
Fairhury  <f  yitrth-tpcstern  Ry.  Co.,  W  111.  414;  s.  c,  16  Am.  Rep.  664,  A.  D.  1872,  It  was  held 
that  specific  performance  of  a  contract  to  locate  a  railway  depot  on  plaintiff^s  land  ami :  ( 
no  other  point  in  the  town,  would  not  bo  enforced. 

In  St.  Louis,  JaekMfiville  <£•  Chicago  R,  R,  Co.  v.  Mathers,  71111.  682;  s.  c,  22  Am.  Hep. 
122,  A  D.  1874,  the  same  doctrine  was  apiiUed  in  a  suit  to  compel  the  reconveyance  of  land 
granted  on  condition  that  no  stations  Should  bo  built  within  three  mfles  of  a  certain  place. 
In  St.  Joiteph  tt  Denver  City  R.  R.  Co.  v,  Ryan,  11  Kans.  602 ;  s.  c.  15  Am.  Rep.  857,  A.  D. 
1873,  the  agreement  was  to  construct  and  moiulaJn  a  station  on  the  cn'anted  lands,  and  not 
have  any  other  within  throo  loUci:*  It  was  lielJ  that  an  action  for  breachof  this  contract 
would  not  lie.  State  v.  Uart/ord  <e  X  II.  R,  Co.,  29  Conn.  688,  cited  in  this  cot^e,  is  not  In 
point,  for  that  was  a  case  where  the  road  hod  been  constructed  to  the  terminus  directed  by 
the  charter,  namely,  the  navigable  waters  of  Now  Haven  barbor,and  subsequently  by  agree- 
ment with  another  road  its  terminus  had  been  removed  from  those  waters  and  located  a 
mile  and  a  half  distant  at  the  station  of  the  other  road  in  New  Haven.  Maixdanxus  iasaed 
to  compel  the  running  of  trains  to  the  original  terminus. 

Secttmi,  But  some  courts  have  gone  much  beyond  the  doctrine  of  these  cases,  and  have 
held  that  an  a^i^reement  between  an  individual  and  a  railroad  company  for  the  ocation  of  a 
depot  at  a  particular  place,  in  consideration  of  money  or  property,  and  without  any  re- 
strictive provision,  is  against  public  policy,  and  void  Pacific R.  C^o,  ▼.  Sedey,  46  Mo.  212; 
Battur  v.  WaOien,  60  111.  las  ;  Ftt.7er  v.  />tmc  18  Pick.  472. 

The  leading  case  soeins  Vj  bo  Fuller  v.  Dame,  18  Pick.  472.  This  was  an  action  on  a  note 
given  In  consideration  of  an  agreement  to  locate  a  station  on  certain  lands  of  the  payee 
The  station  was  built  accordingly,  but  the  court  held  the  note  not  enforceable  because  the 
agreement  was  against  public  policy.  The  court,  by  Shaw,  C.  J.,  said:  **The  work  Is  a 
pubUc  work,  and  the  public  accommodation  is  the  ultimate  object.  In  doing  this  a  confi- 
dence was  reposed  in  them,  acting  as  agents  for  the  public— a  confidence  which  it  seems 
could  be  safely  so  reposed,  wlien  it  is  ootiHidered  that  the  interests  of  the  corporation  as  a 
company  of  passenger  and  freight  carriera  for  profit  was  identical  with  the  interests  of 
those  who  were  to  be  carried  —that  Is  with  the  public  Interest.  This  confidence,  however, 
could  only  bv3  safely  so  ref>used  under  the  belief  that  all  the  directors  and  members  of  the 
company  sliould  exercise  their  best  and  their  unbiaiied  judgment  upon  the  question  of  such 
fitness  without  being  Influenced  by  distinct  and  extraneous  Interests,  having  no  connection 
with  the  accommodation  of  the  public  or  the  Interests  of  the  company.  Any  attempt 
therefore  to  create  and  bring  into  efllcient  o[)eratlon  such  undue  influence  has  all  the  in- 
juriou.;  effects  of  a  fraud  uiM>n  the  pul>lic,  by  causing  a  question  which  ought  to  be  decided 
with  as  »le  and  single  regard  to  the  public  interests,  to  be  affected  and  controlled  by  con- 
siderations having  no  regard  to  such  intert^sts.  •  ♦  •  It  is  ob\ious  that  if  onelai>re 
landholder  may  make  a  valid  conditional  promise  to  pay  a  large  sum  of  money  to  a  stoc-l;- 
holder,  or  influential  citizen,  on  condition  that  a  work  of  great  public  improvement  may  hf 
so  fixed  as  to  enhance  the  value  of  his  estate,  all  other  great  land-owners  may  make  like 
promises,  on  similar  conditions,  and  great  public  works,  which  should  be  conducted  with  a 
view  lo  the  public  interest,  and  to  the  just  rifrhts  of  those  who  make  advances  for  the  pub 
lie  benefit .  would  bo  in  danger  of  being  overlooked  and  sacrificed  In  a  mercenary  conflict 
of  separat^^  local  and  private  Interests." 

Ill  />*  f<(or  V.  IVatheu,  (V)  III.  lfV>,  the  agreement  was  to  build  a  station  on  some  vacant  lot« 
where  there  was  no  town,  with  a  view  of  building  up  a  town  there.  The  court  said  ; 
•*  Rendere<l  Into  plain  English,  the  contract  in  this  case  was  a  bribe  on  the  part  of  Wathen 
and  Gibson  to  the  president  and  other  offloers  of  t  he  railway  company,  and  to  the  con- 
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^■^BctMB  who  were  building  the  road,  of  an  undivided  half  of  one  hundred  and  sixty  acrea 
of  land,  in  consideration  of  which  the  road  was  to  be  constructed  on  a  certain  line  and  a 
<^«pot  built  at  a  certain  point.    Now,  If  tliis  was  the  best  line  for  crossinK  the  Illinois  Cen- 
^*^  considered  with  reference  to  the  Interests  of  thestoclcholders  and  of  the  public,  then  It 
^&a  the  duty  of  the  officers  of  the  company  to  establish  it  there ;  and  if  they  intended  so 
^  do  because  it  was  the  proper  line,  but  professed  to  be  hesitating  between  this  and  an- 
**ther  line  In  order  to  secure  for  themselves  the  contract  under  consideration,  as  is  some- 
what indicated  by  the  evidence,  then  they  were  practicing  a  species  of  fraud  upon  the 
<iefendants  and  using  a  false  pretext  in  order  to  acquire  defendants*  property  without  con- 
^dtdration.    If  on  the  other  hand,  this  line  was  not  the  best,  but  was  adopted  because  of 
^bia  contract,  the  case  is  still  stronger  against  complainants.    If  such  was  the  fact,  they 
^'^  asking  the  court  to  enforce  the  payment  of  a  bribe,  the  promise  of  which  induced  them 
^  sacrin^'e  their  official  duty  to  their  private  gain.    If  as  a  third  contingency,  the  choice 
^y  between  this  line  and  another  equally  good,  but  uot  better,  and  they  were  Influenced 
°y  this  contract  to  adopt  this  line,  then  although  neither  the  company  nor  the  public  has 
^**^  injured,  yet  the  defendants  have  made  their  official  power  an  Instrument  of  private 
^Oiolnment  in  a  manner  which  no  court  of  equity  can  sanction.    In  this  particular  case  no 
^■^ng  may  have  been  done,  and  yet  public  policy  plainly  forbids  the  sanction  of  such  con- 
'^'ts  because  of  the  great  temptation  they  would  offer  to  official  faithlessness  and  cor- 
J^PUon."    *•  The  defendants  in  the  court  below  flle<l  a  cross-bill,  asking  the  court  tocancel 
^*^  contract  as  a  cloud  upon  the  title,  and  this  was  done.    In  the  view  we  have  taken  of 
Me  case,  the  contract  should  be  regarded  as  so  far  against  public  policy  that  neither  party 
'  ^^titJed  to  the  aid  of  the  court.    The  defendants  have  entered  into  a  contract,  the  effect, 
«s  least  the  tendency  of  which,  was  to  induce  the  complainants  to  commit  a  breach  of 
"(f.  "    And  it  was  held  that  it  made  no  difference  that  a  town  was  subsequently  built  up 

^  ^  -^^acZ/ic  R.  Co.  V.  Sedey^  45  Mo.  212,  Seeley  agreed  with  the  Pacific  Railroad  Company, 

aeed  it  a  certain  lot  of  ground  for  purposes  of  speculation  in  consideration  that  the  com- 

^T  wovUd  locate  a  freight  and  passenger  depot  on  his  land.    The  Massachusetts  case  was 

^^^*^^^'G<1 .  and  the  court  held  that  although  in  one  sense  the  company  was  a  private  cor- 

fatloix^  yet  its  chartered  privileges  were  granted,  in  part,  to  subserve  the  public  Inter* 

J.    •  ^**^^t  such  an  agreement  might  be  superinduced  by  a  prosi)ect  of  mere  gain,  and  thus 

.    ^**t»«M-ail  welfare  and  good  of  the  public  might  be  sacriflced  to  subserve  mere  private  in- 

"*^*  »  1  liat  for  this  reason  such  an  agreement  was  against  public  policy  and  void. 

uei-i^  1««  athird  class  of  cases,  of  which  we  have  not  spoken,  namely,  where  a  grant  or 

^  *^**^*^  is  made  to  induce  the  location  of  the  route  or  station  at  a  particular  city,  town  or 

T^^**^^  ''w-ith  no  restriction,  of  course,  against  running  to  other  like  places.    This  Is  said 

y  soiri^  t;o  be  distinguishable  from  the  subservience  of  mere  private  and  individual  inter- 

_        ^Vocordiugly  contracts  involving  such  cireumstances  have  sometimes  been  upheld. 

*^«    In  C.  B.  R,  Co.  V.  nnab,  9  Watts,  458,  It  was  held  that  "  an  agreement  to  pay  an  In- 

^""P^^-s^-t-^d  railway  company  a  certain  sum  to  induce  the  location  of  their  route  at  a  par- 

».^^|^r>lace  is  valid  and  binding,  and  may  be  enforced  by  action.  '*    The  court  there  said: 

n^  ^^^     allowed  to  do  the  best  for  the  company's  welfare  by  the  use  of  every  means  not 

®*l>»  "^  *5»«ly  interdicted  is  one  of  the  conditions  on  which  the  stockholders  subscribed  their 

^^^^■»  ^Jid  it  is  one  by  which  the  public  will  not  be  found  to  suffer,  for  managers  will 

^^    ■'^sss  have  sufficient  sagacity  to  see  that  the  location  which  best  serves  the  public  is 

-        ^**lch  will  give  the  company  the  greatest  run  of  customers.    It  is  most  politic  there- 

_.         ^^   l*;t8uch  a  company  manage  its  affairs  according  to  the  dictates  of  its  interest.*' 

^^  ^^^^*^*on  was  on  a  subscription  paper  signed  by  many  inhabitants  of  Harrisburg  to  induce 

•j^^^^Pany  to  cross  the  river  at  a  certain  part  of  the  town. 

£  ^^^^^*^^«  jIUwih/,  f^t  ^'  Co.  v.  MeCormich,  10  Ind.  499,  the  action  was  on  a  subscription 
Wa^«^^^^  conditioned  that  the  railway  should  be  located  through  Lafayette,  and  cross  the 

-^^^^  river  north  of  Brown  street  in  that  town.    This  was  held  valid. 
^^j^    *^»ocft  V.  Latvrencelmrghf  etc.,  /?.  Co.,  10 Ind.  539,  there  was  a  subscription  of  stock. 
\Z^  ^*^«»ed  that  the  road  should  be  located  within  twenty  rods  of  St.  Omer.    The  sub. 
^^^^J*^*i  having  been  paid,  and  the  condition  not  complied  with.  It  was  held  that  the  money 
^^^  ^recovered. 

"  ^■nt  National'  Bank  of  Cedar  Rapids  v.  Hendrie^  49  Iowa,  408;  s.  c,  81  Am.  Rep. 
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168,  it  was  lield  that  noteegtren  In  consideratioii  that  a  projected  railroad  should  be  bnflk 
to  Ooundl  Bluffs,  rather  than  another  place,  were  enforceable.  Hie  court  in  the  princi- 
pal case  admits  that  HoUaday  ▼.  DavfM^  5  Or  40,  is  opposed  to  their  view,  but  tbej  are 
mistaken  in  the  oonceasion,  for  the  court  in  that  case  ezpresslj  declined  to  ghre  any  opin- 
ion on  the  question,  and  based  their  decision  on  another  point,  namelj,  that  the  oQOflideva- 
tion  moTed  to  an  agmt,  and  not  to  the  principal. 


Vakdebpcel  V.  O'HAKLOlsr. 

(58  Iowa,  846.) 
CansHtutUmal  law  —  wting  —  residence. 


ill 


.A 


A  Btudent  attending  college,  and  having  no  other  residence  at  the  college  town, 
and  no  intention  of  remaining  there  permanently,  is  not  entitled  to  vote 
there. 

ACTION  of  damages  for  ref asing  to  accept  a  vote.     The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

S.  H,  Fairally  Chas.  Saher  and  Oeo.  J.  Boaly  for  appellants. 
Milton  Reniley  and  8.  M,  Finchy  for  appellee. 

SEEVERSy  J.  The  material  facts  are,  that  in  January,  1875,  the 
plaintiff  was  nineteen  years  of  age,  and  his  home  or  residence  was 
with  his  father  in  Mitchell  county,  in  this  State.  At  that  time  he 
was  sent  by  his  father  to  the  State  University  at  Iowa  City  for  the 
purpose  of  completing  his  education,  and  was  still  attending  said 
school  in  March,  1878,  when  he  offered  to  vote.  His  father  fur- 
nished the  means  required  for  the  plaintiff's  expenses  and  for  the 
payment  of  such  fees  as  were  required  at  the  University. 

His  father's  home  in  Mitchell  county  was  the  plaintiff's  ''  head- 
quarters "  or  residence  during  vacations,  except  when  he  was  absent 
from  there  on  hunting  or  other  excursions.  At  the  time  he  offered 
to  vote  the  plaintiff  was  unmarried  and  twenty-two  years  of  age. 
In  response  to  a  question  as  to  his  intention  to  make  Iowa  City  his 
home  after  he  ceased  to  attend  the  University,  the  plaintiff,  being 
then  on  the  witness  stand,  answered  as  follows :  ^^  I  didn't  know 
what  I  would  do  after  I  had  graduated.  I  was  not  aware  that  I 
would  ever  leave  Iowa  City.    I  did  not  know  what  I  would  do  af- 
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terward.  I  was  at  that  time  (when  he  offered  to  vote)  without  any 
intention.''  Whether  the  plaintiff  was  a  legal  voter  depends  on  the 
question  whether  he  was  a  resident  of  Johnson  county  at  the  time 
he  offlared  to  vote.    As  to  this  we  have  to  say; 

The  qualification  of  voters  is  defined  in  the  Constitution,  article 
2,  §  1,  as  follows :  "Every  male  citizen  of  the  United  States,  of 
the  age  of  twenty-one  years,  who  shall  have  been  a  resident  of  this 
State  six  months  next  preceding  the  election,  and  of  the  county  in 
which  ho  claims  his  vote  sixty  days,  shall  be  entitled  to  vote  * 
*    *    ."    Code,  772. 

If  it  was  the  intention  of  the  plaintiff  to  return  to  Mitchell 
county  when  he  had  finished  his  education,  it  would  probably  be 
conceded  that  his  place  ot  residence,  within  the  meaning  of  the 
Constitution,  continued  to  be  in  Mitchell  county  during  all  the  time 
he  was  absent  And  on  the  other  hand,  it  would  probably  be  ad* 
mitted,  if,  when  he  went  to  Iowa  City,  or  at  any  time  thereafter 
before  he  offered  to  vote,  his  intention  was  to  make  that  place  his 
liome  and  residence  when  he  ceased  to  attend  the  University,  that 
such  place  was  and  became  his  place  of  residence  in  such  sense  that 
he  would  have  become  a  legal  voter  in  Johnson  county. 

The  case  is  somewhat  different  from  these,  for  the  plaintiff  had 
not  formed  any  intention  of  either  staying  or  leaving  Iowa  City 
when  he  ceased  to  attend  the  University.  But  in  legal  contempla- 
tion, we  think  there  is  no  difference  between  the  case  before  us  and 
the  first  proposition  above  stated. 

It  is  undoubtedly  true  that  the  residence  of  the  plaintiff  was  in 
Mitchell  county  at  the  time  he  first  went  to  Iowa  City,  and  it  must 
be  equally  true  that  it  so  continued  until  he  acquired  another. 
Another  proposition  will,  we  think,  be  conceded,  and  that  is,  that 
an  individual  cannot  be  entitled  to  vote  in  two  different  counties 
in  this  State  at  the  same  election.  Yet  he  may  in  a  certain  sense, 
actually  reside  in  one  and  be  a  legal  Toter  in  another.  He  is  enti- 
tled to  vote  only  in  the  county  where  his  home  is  —  where  his  fixed 
place  of  residence  is  for  the  time  being — and  such  place  is,  and 
must  be  his  domicile,  or  place  of  abode,  as  distinguished  from  a 
readence  acquired  as  a  sojourner  for  business  purposes,  the  attain- 
ment of  an  education,  or  any  *other  purpose  of  a  temporary  char- 
acter. If  a  person  leaves  the  place  of  his  residence  or  home  with 
intent  of  residing  in  some  other  place  and  making  it  his  fixed  place 
of  residence,  but  never  consummates  such  intent,  it  cannot  be  said 
Vol.  XXXVI--28 
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bis  residence  has  been  changed  thereby.  Bat  if  he  so  intends,  and 
does  actnallj  become  a  resident  of  another  place,  then  the  former 
residence  will  bo  regarded  as  abandoned  and  a  new  one  acquired* 
The  intent  and  the  fact  must  concur.  Hinds  v.  Hinds,  1  Iowa,  36; 
Stale  V.  Minnink,  15  id.  123;  the  opinion  of  the  judges  in  6  Mete. 
587;  Fry's  Election  Case,  71  Penn.  St  302  ;  8.  a,  10  Am.  Rep.  698. 
The  instructions  given  the  jury  are  not  in  accord  with  the  views 
above  expressed,  and  must  therefore  be  regarded  as  erroneous.  The 
Circuit  Court  seems  to  have  been  of  the  opinion  that  if  the  plaintiff 
resided  in  Iowa  City  for  the  required  length  of  time,  and  had  no 
present  intention  of  leaving  when  ho  ceased  to  attend  the  Univer- 
sity, such  place,  in  a  constitutional  sense,  became  his  residence. 
Under  this  view,  the  plaintiff  would  become  a  resident  and  voter 
in  Iowa  City  although  he  was  there  for  a  temporary  pui-pose  and 
had  not  formed  affirmatively  the  intention  to  become  a  resident  of 
such  place.  This  we  do  not  think  is  the  law,  and  for  the  eiTor  in 
the  instructions  the  cause  must  be  reversed.  We  deem  it  proper 
to  say  that  the  seventh  instruction  asked  embodies  correct  propo8i« 
tions  and  should  have  been  given  without  modification. 

Judgment  reversed. 


Bu&oEss  V.  Pollock. 

(53  Iowa,  27S.) 
Deed — capacity  —  monomaniik 

A  deed  cannot  be  impeached  on  the  ground  tliat  the  grantor  aI  the  time  of 
execution  was  a  monomaniac  on  the  subject  of  rellgiOQ.* 

ACTION  to  set  aside  a  deed.    The  opinion  states  the  case.     Tha 
plaintiff  had  judgment  below. 

James  D.  Griffin,  for  appellant. 

Thompson  <6  Davis,  for  appellee.     • 

Adams,  ('.  J.     [Omitting  minor  points.]     Whether  it  shoald 


•  So  a  will  cannot  bo  imprathetl  on  account  of  the  te«?tator's  mere  belief  In  Rpbitoalin^ 
Brown  ▼.  Ward, 53  Md,  376 ;  lure  SmiUi'n  IViU^  Wisconsin  Supreme  Court,  April,  J«" 
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be  set  aside  upon  the  ground  that  Pollock  was  insane  at  the  time 
he  executed  it  is  not  quite  so  clear. 

Pollock,  at  the  time  of  his  death,  was  about  sixty  years  of  age. 
He  had  been  living  for  many  years  upon  his  farm  in  Linn  county, 
consisting  of  about  128  acres,  and  which  is  the  land  in  controversy. 
The  defendant  was  Pollock's  second  wife,  by  whom  he  had  eight 
children,  most  of  whom  were  minors  at  the  time  of  his  death.     By 
his  firat  wife  he  had  two  children,  of  whom  the  plaintiff  is  one. 
She  was  at  the  time  of  his  death,  and  at  the  time  of  execution  of 
the  deed,  married  and  settled  in  life.     Pollock  had  for  several 
years  been  in  poor  health,  and  incapacitated  for  much  labor,  but 
he  saperintended  his  farm  and  transacted  his  general  business,  the 
labor  upon  the  farm  being  done  largely  by  his  sons.      Toward 
the  close  of  his  life  he  became  despondent,  and  frequently  expressed 
grave  apprehensions  in  regard  to  the  support  of  his  large  family. 
In  February,  1878,  ho  conveyed  his  farm  to  his  wife,  by  executing 
the  deed  in  question.    He  stated  at  the  time  of  its  execution  that 
his  health  was  poor,  and  that  he  was  liable  to  drop  off  at  any  time. 
He  also  stated  that  he  thought  it  would  be  better  to  leave  the  prop- 
erty all  to  his  wife  to  raise  the  rest  of  the  children  than  to  have  it 
Sep  irated  so  it  would  not  amount  to  much  for  any  of  them.  About 
two  weeks  afterward  he  was  drowned.     It  was  thought  by  some  that 
he  committed  suicide,  and  the  coroner  so  found,  but  the  evidence 
that  he  came  to  his  death  by  suicide  rather  than  by  accident  is  very 
flight.    All  the  evidence  adduced  upon  the  subject  leads  to  no 
satisfactory  conclusion  either  way. 

The  deed  which  the  plaintiff  seeks  to  set  aside  was  drawn  by  and 
acknowledged  before  one  John  McArthur,  and  witnessed  by  two 
witnesses.  They  all  testify  that  they  saw  nothing  peculiar  in  his 
actions  or  conversation.  McArthur  testifies  that  he  had  been 
acquainted  with  him  for  twenty -seven  years,  and  it  did  not  occur  to 
Wmat  the  time  he  took  his  acknowledgment  that  he  was  insane, 
<^rhe  would  not  have  done  it.  The  plaintiff's  husband  was  exam- 
^^^i  in  her  behalf,  and  testified  that  he  lived  three-fourths  of  a 
^nefrom  where  Pollock  lived;  that  he  was  acquainted  with  him 
w  eleven  years,  and  saw  him  often,  and  never  thought  of  his 
"^^Dg  insane  until  he  found  that  ho  had  conveyed  his  farm  to 
^^  wife.  Another  witness  for  he  plaintiff,  who  had  been  acquainted 
^ith  Pollock  twenty-five  years,  after  testifying  to  some  strangeness 
^' talk  by  Pollock  upon  the  subject  of  religion,  tending  to  show 
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menfal  aberration  upon  that  sabjectyStated^  upon  oross-examination, 
that  ^*  it  would  be  the  hardest  thing  in  the  world  for  him  to  decide 
whether  his  impression  was  that  Pollock  was  insane.''  Other  wit- 
nesses, however,  were  clearly  of  the  opinion  that  he  was  insane  npon 
the  subject  of  religion.  His  remarks,  so  far  as  they  haye  been  de- 
tailed, would  not  very  clearly  indicate  it,  and  some  persons  who 
were  intimate  with  him,  and  often  heard  him  talk  upon  the  subject 
of  religion,  as  well  as  other  subjects,  testify  that  they  saw  no  indi- 
cation of  insanity. 

It  is  not  important  that  we  should  set  out  the  evidence  in  full, 
or  enumerate  the  witnesses  upon  each  side.  It  is  sufficient  to  say 
that  we  have  all  read  the  eyidence  separately,  and  have  all  sepa- 
rately come  to  the  conclusion  that  Pollock  was  laboring  under  some 
insane  delusions  upon  the  subject  of  religion,  although  they  were 
not  of  a  very  marked  character.  Upon  all  other  subjects,  it  appears 
to  us  that  he  was  sane.  The  evidence  is  overwhelming  that  he 
transacted  his  business  with  prudence  and  good  judgment,  and  was 
respected  and  esteemed  by  his  neighbors.  There  is  certainly 
nothing  in  the  transaction  complained  of  indicating  insanity.  On 
the  other  hand,  it  appears  to  have  been  dictated  by  prudence  and 
forethought 

We  have,  then,  the  question  as  to  whether  the  deed  of  a  mono- 
maniac can  be  set  aside  on  account  of  the  monomania,  where  there 
is  no  reason  to  believe  that  there  was  not  the^ull  exei'cise  of  reason 
and  judgment  on  the  part  of  the  grantor  in  the  execution  of  the 
deed.  In  our  opinion,  it  cannot.  Neither  contracting  nor  testa^ 
mentary  capacity  requires  entire  soundness  of  mind.  In  1  Pars, 
on  Cont  383,  the  author,  speaking  of  what  will  incapacitate  a  per- 
son for  making  a  contiact,  says :  "  There  must  be  such  a  condition 
of  insanity  or  idiocy  as  from  its  character  or  intensity,  disables  him 
from  understanding  the  nature  and  effects  of  his  acts,"  citing  E^ 
parte  Northingtony  1  Shep.  (Ala.)  400.  Upon  the  subject  of  partial 
insanity,  or  monomania,  as  affecting  testamentary  capacity,  see 
Potts  v.  House,  6  Ga.  324;  Townsend  v.  Townsend,  7  Gill.  10;  Boyd 
V.  Bby,  8  Watts,  71 ;  Jame  v.  Lafigton,  7.  B.  Monr.  193. 

In  Boyce  v.  Smith,  9  Gratt.  704,  a  question  arose  which  was  sub- 
stantially the  same  as  that  involved  in  the  case  at  bar.  It  was  held 
that  a  monomaniac  might  make  a  valid  contract,  where  the  mono- 
mania did  not  extend  to  the  subject  out  of  which  the  contract  grew 

In  our  opinion  the  court  erred  in  setting  the  deed  aside. 

Reversed. 
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BoKCB  y«  DuBUQUR  Street  IUilway  Coicpaistt. 

(53  Iowa,37S.) 
Carrien — Tiackmen  —  degree  of  care. 
PiopiietoTs  of  hacks  are  common  carriers,  bound  to  the  utmost  care  and  skiU. 

ACTION  of  damages  against  a  haokman  for  personal  injuries. 
The  opinion  states  the  point    The  defendant  had  judgment 
below. 

Pollock  £  Shields,  for  appellant. 

Fouke  i&Lyony  for  appellee. 

Day,  J.  The  court  in  several  instructions,  and  yaried  forms,  di- 
rected the  jury  that  it  was  the  duty  of  the  defendant  to  exercise 
ordinary  care  in  providing  good  and  strong  vehicles,  and  that  for  a 
failure  to  exercise  ordinary  care  the  defendant  would  be  liable. 
These  instructions  are  erroneous.  A  common  carrier  of  passengers 
is  required  to  exercise  more  than  ordinary  care.  The  law  exacts 
from  sach  carrier  '^  the  utmost  care  and  skill  which  prudent  men  are 
accustomed  to  use  under  similar  circumstances.  This  rule  has  been 
constantly  applied  to  the  proprietors  of  stage  coaches  and  steam- 
boats.'* Shearm.  and  Redf.  on  Neg.,  §  226,  and  cases  cited  in  notes. 
In  Frink  &  Co.  v.  (7o6,  4  G.  Greene,  555,  an  instruction,  "  that  the 
proprietors  of  stage  coaches  which  ply  between  different  places,  and 
carry  passengers  for  hire  and  compensation,  are  responsible  for  all 
accidents  and  injuries  happening  to  the  persons  of  the  passengers 
which  would  have  been  prevented  by  human  care  and  foresight,'* 
was  approved,  and  it  was  said  that  it  ^Ms  quite  as  moderate  toward 
stage  proprietors  as  the  authorities  would  justify."  In  Sales  v. 
Western  Stage  Company,  4  Iowa,  547,  the  court  below  instructed 
that  ''carriers  of  passengers  for  hire  are  bound  to  exert  the  utmost 
skill  and  prudence  in  conveying  their  passengers,  and  are  responsible 
for  the  slightest  negligence  or  want  of  skill  either  in  themselves  or 
their  servants.  They  are  bound  to  use  such  care  and  diligence  as  a 
most  careful  and  vigilant  man  would  observe  in  the  exercise  of  the 
utmost  prudence  and  foresight"  This  insti*uction  was  approved, 
the  cot^  saying:  ''  A  brief  examination  of  the  authorities  will 
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show  most  coDclnsively  that  the  rale  laid  down  is  well  sustained 
by  the  earlier  as  well  as  later  cases. "  These  cases  were  approved 
in  Buss  V.  Steamboat  War  Eaghy  14  Iowa,  363.  The  appellant's 
counsel  cite  many  other  aathorities  in  their  brief  which  annoance 
the  same  doctrine.  The  appellee's  counsel  cite  authorities  which, 
they  claim,  establish  a  different  rule  as  to  the  proprietors  of  hacks 
and  stage  coaches,  but  as  the  authorities  above  cited  cfefinitely  set- 
tle the  question  in  this  State,  we  deem  it  unnecessary  to  review  the 
authonties  citea  by  the  appellee.  The  court  erred  in  the  insti-uc- 
tions  as  to  the  degree  of  care  and  diligence  required  of  the  defend- 
ant. 

[Omitting  a  minor  point.] 

For  the  error  before  considered  the  judgment  is  reyersed. 

Judgment  reversed. 


Oarbotheks  y.  Bussell. 

(58  Iowa,  816.) 

Office  and  officer — bribery  —  offer  by  candidate. 

An  oflf^r,  made  by  a  candidate  for  a  public  office  for  the  purpose  of  gaining 
votes,  that  ii'  elected  he  wUl  pay  into  the  public  treasury  all  the  fees  of  the 
office  above  a  certain  sum,  Invidldates  his  election  and  disqualifies  hioi  for 
the  office.* 

ELECTION  contest,  on  account  of  an  alleged  bribe.    At  the  con- 
vention at  which  the  appellant  was  nominated  as  a  candidate 
for  office,  the  following  resolution  was  passed: 

**  Resolved,  That  in  view  of  the  general  reduction  of  wages  and 
incomes,  a  general  reduction  of  the  salaries  of  all  public  officers,  and 
a  reduction  of  the  contingent  expenses  of  Jasper  county  is  impera- 
tively demanded,  and  as  the  republican  legislature  of  our  State  has 
refused  to  take  any  steps  toward  reduction  by  law,  wo  therefore  to 
give  expression  to  our  desire  m  this  direction,  pledge  our  nominee 
for  clerk,  and  require  him,  to  conduct  his  office  for  the  yearly  sal- 
ary of  $1,500,  without  any  compensation  for  so-called  'extras,*  and 
that  he  pay  his  own  deputy  out  of  his  salary;  and  that  the  recorder 

•  To  same  effect.  State  ▼.  CoUter,  78  Mo.  lA. 
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pay  into  the  county  contingent  fund  all  fees  in  excess  of  $1,000  a 
year."   -; 

The  opinion  states  other  facts.  The  contestant  had  judgment 
below. 

Parsons  £  RunnelUy  for  appellant. 

Wright,  Oatch  £  Wright  and  ligan  Bros.,  for  appellee. 

Adams,  C.  J.  The  facts  as  found  specially  by  the  jury,  the  cor- 
rectness of  which  is  not  questioned,  are  that  the  convention  in 
which  the  incumbent  was  nominated  adopted  the  resolution  as  al- 
leged; that  the  incumbent  publicly  indorsed  the  resolution,  and 
promised,  if  elected,  to  pay  into  the  treasury  all  fees  in  excess  of 
$1,000  for  each  year ;  that  he  made  such  promise  to  different  voters 
during  his  candidacy,  for  the  purpose  of  inducing  them  to  vote  for 
him,  and  that  at  least  one  voter  was  thereby  induced  to  vote 
for  him.  In  addition  to  the  above  facts  specially  found  by  the  jury, 
it  was  proven,  by  undisputed  evidence,  that  the  fees  of  the  office 
had  been  for  many  years  largely  in  excess  of  $1,000  a  year,  and 
that  such  fact  was  known  to  the  incumbent. 

The  court  gave  the  following  instructions: 

"3.  If  yon  find  from  the  evidence  that  the  incumbent,  as  he  is 
called,  that  is,  B.  J.  Russell,  one  of  the  parties  to  this  proceeding, 
was  nominated  for  the  office  of  county  recorder  by  the  conventioD 
held  for  the  purpose  of  placing  in  nomination  candidates  for  the 
various  offices  to  be  voted  for  at  the  general  election  of  October  of 
the  present  year  ;  that  the  convention  placing  him  in  nomination 
passed  the  resolution  which  has  been  introduced  in  evidence  ;  that 
the  incumbent  then  and  there  publicly  indorsed  the  resolution,  and 
pledged  himself  to  carry  out  the  same;  that  the  resolution  was  cir- 
culated throughout  the  county,  and  was  used  as  an  argument  by 
the  said  incumbent  and  his  friends  for  the  purpose  of  inducing  the 
electors  to  vote  for  him  for  the  office  named,  then  you  are  instructed 
that  the  incumbent,  the  said  B.  J.  Russell,  is  disqualified  thereby 
from  holding  the  office;  and  in  case  you  so  find,  your  verdict  should 
be  that  he  is  not  entitled  to  the  office. 

"5.  Promises  to  the  people  by  candidates  for  public  office,  that  if 
elected  they  will  practice  a  rigid  economy  in  the  expenditures  of 
their  several  departments  or  offices,  are  unobjectionable,  and  if  the 
successful  candidate  fulfills  his  pledges  in  that  behalf,  he  is  entitled 
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to  praise  and  commendation.  In  such  case  the  candidate  only 
promises  to  perform  a  legal  and  a  moral  duty.  Bat  the  proposition 
contained  m  the  resolntion  in  question  has  an  entirely  different 
aspect.  It  contains  something  more  than  a  promise  of  rigid  economy. 
It  contams  a  distinct  proposition  to  the  electors  that  if  they  will 
elect  the  particular  candidate  he  will  donate  all  fees  received  from 
the  office,  in  excess  of  a  certain  sum^  to  the  tax  payers  of  the  county 
by  paying  the  same  into  the  county  treasury.  Such  a  proposition 
introduced  into  elections  would  be  a  mischievous  element  Tory 
nearly  allied  to  bribery,  and  if  the  incumbent  (Mr.  Russell)  in- 
dorsed the  resolution  and  pledged  himself  publicly  and  privately, 
that,  if  elected  to  the  office,  he  would  carry  out  the  proposition, 
then  as  I  have  before  explained  he  is,  under  the  law,  disqualified 
from  holding  the  office  ;  and  this  is  so  without  regard  to  whether 
there  were  few  or  many  votes  changed  thereby. 

'^  G.  It  is  of  the  highest  importance  that  the  purity  of  the  ballot, 
box  shall  be  maintained.  And  there  can  be  no  difference  in  principle 
between  the  sale  of  an  office  for  a  valuable  considertion,  and  the 
disposing  of  it  to  the  person  who  will  perform  its  duties  for  the 
lowest  compensation.  The  same  objection  lies  to  both*  It  is  in- 
consistent with  sound  public  policy  and  tends  to  corruption.  It 
diverts  the  attention  of  the  electors  from  the  personal  merits  of  the 
candidates  to  the  price  paid  or  the  cheapness  of  the  offer.  If  it 
were  allowed  it  is  evident  that  there  would  be  the  greatest  danger 
of  offices  being  filled,  not  by  those  best  qualified,  but  by  those  whose 
purses  enabled  them  to  obtain  it." 

Tlie  giving  of  these  instructions  is  assigned  as  error.  By  law  the 
recorder  is  entitled  to  all  the  fees  of  his  office  as  compensation. 
The  question  presented  is  as  to  whether  a  promise  by  a  candidate 
for  a  county  office  to  pay  into  the  public  treasury,  if  elected,  a  part 
of  his  compensation,  where  such  promise  is  made  to  electors  with 
the  intent  to  induce  them  to  vote  for  him,  should  be  held  to  dis- 
qualify him  to  hold  the  office. 

The  Code,  §  692,  provides  that  an  election  to  a  county  office  may 
be  contested,  "  when  the  incumbent  has  given  or  offered  to  any 
elector  *  *  *  any  bribe  or  reward  in  money,  property,  or  thing 
of  value  for  the  purpose  of  procuring  his  election.*' 

It  is  insisted  by  the  appellant  that  a  promise  by  a  candidate  to 
pay  into  the  public  treasury,  if  elected,  a  part  or  all  of  his  com- 
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peusation  is  not,  within  tbo  meaning  of  the  statute,  an  offer  of  a 
bribe  to  an  elector. 

It  is  true  an  offer  to  pay  money  into  the  public  treasury  is  not  in 
one  sense  an  offer  to  pay  money  to  an  elector,  the  money  in  the 
treasury  being  public,  and  not  individual,  property.  But  nearly 
all  electors  are  tax-payers,  and  an  offer  to  pay  money  into  the  public 
treasury,  with  the  intent  by  such  offer  to  influence  the  electors  to 
elect  to  ofSce  the  person  making  such  offer,  has  all  the  effect  of  the 
offer  of  a  bribe.  It  has  also  all  the  objectionableness  of  the  offer 
of  a  bribe,  and  must  be  deemed  to  be  such,  within  the  meaaing  of 
the  statute,  unless  it  is  saved  from  that  character  in  view^^  ' ., 
demands  of  the  public  interest. 

It  is  by  no  means  improbable  that  the  conventiou  "men  passed 
the  resolution,  and  the  incumbent  who  indorsed  it,  did  so  upon  the 
supposition  that  the  public  interest  demanded  a  reduction  in  the 
compensation  allowed  by  law  to  the  person  filling  such  oflSce.  It 
may  be,  indeed,  as  was  claimed,  that  the  compensation  allowed  was 
larger  than  it  ought  to  be,  but  this  is  a  question  for  the  legislature 
alone,  and  not  for  the  courts,  nor  even  for  the  electors,  except  as 
they  may  express  their  will  through  the  legislature. 

The  system  of  bidding  for  an  office  attempted  to  be  introduced 
by  the  incumbent  has  been  repeatedly  condemned  by  the  courts.  In 
Alvord  V.  Collins,  20  Pick.  428,  the  court  said :  * '  We  fully  recognize 
the  validity  of  the  objection  to  the  sale  of  offices,  whether  viewed 
in  a  moral,  political  or  legal  aspect.  It  is  inconsistent  with  sound 
policy.  It  tends  to  corruption.  It  diverts  attention  of  the  electors 
from  the  personal  merits  of  the  candidates,  to  the  price  to  be  paid 
for  the  office.  It  leads  to  the  election  of  incompetent  and  unworthy 
officers,  and  on  their  part  to  extortion  and  fraudulent  practices  to 
procure  a  remuneration  for  the  price  paid.  Nor  can  we  discover  a 
difference  in  principle  between  the  sale  of  an  office  and  the  dispos- 
ing of  it  to  the  person  who  will  perform  its  duties  for  the  lowest 
compensation.  In  our  opinion  the  same  objection  lies  to  both." 
In  State  ex  rel.  Newell  v.  Purdy^  36  Wis.  224,  a  question  arose  sub- 
estantially  the  same  as  in  the  case  at  bar.  The  practice  of  bidding 
for  an  office  was  held  to  be  nearly  allied  to  bribery,  and  was  accord- 
ingly condemned.  The  court  said:  **  If  the  course  pursued  by  the 
relator  should  receive  judicial  sanction,  it  is  more  than  probable 
that  all  those  public  offices  which  are  deemed  desirable  would  in 
time  become  the  objects  of  pecuniary  bids  or  offers,  and  in  many 
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cases  would  be  bestowed  upon  the  highest  bidders,  without  much 
regard  to  their  fitness  for  the  positions  thus  purchased  by  them. 
At  least  such  would  be  the  inevitable  tendency.*'  It  is  true  that  in 
that  case  the  court  did  not  go  further  than  to  hold  that  the  votes 
secured  by  the  relator  by  reason  of  his  office  should  be  rejected. 
If  an  offer  like  the  one  in  question,  when  acted  upon  by  a  voter. 
becomes  to  him  a  bribe,  it  is,  when  not  acted  upon,  the  offer  of  u 
bribe,  and  under  our  statute  the  offering  of  a  bribe  by  a  candidate 
disqualifies  him  for  the  office.  In  our  opinion  the  offer  made  by 
the  incumbent  was  the  offer  of  a  bnbe,  and  that  by  such  offer  he 
became  disqualified  for  the  office. 

As  supporting  the  views  which  we  have  expressed,  see  Hawkins' 
PI.  Cr.  Ch.  67 ;  State  ex  reh  Cash  v.  Board  Supervisors,  38  Wis. 
554;  State  v.  Church,  5  Oreg.  375;  s.c.,  20  Am.  Rep.  746;  Cardigan 
V.  Page,  6  N.  H.  190;  Tucker  v.  Aiken,  7  id.  130;  Hallx.  Gavitt, 
18  lud.  390. 

We  think  the  instructions  given  by  the.Circuit  Court  expressed 
the  law  fully  and  aptly,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Orrr  op  Ebokuk  v.  Ikdependent  District  of  Keokuk. 

(53  Iowa,  333.) 
Municipal  corporation  —  defective  sidetoalk  —  littbUity  of  lot-oumer  to, 

A  dtj  loUowner  is  not  liable  to  the  city  for  injuries  caased  hy  the  defective 
*  conditioa  of  tlie  sidewalk  in  front  of  his  lot,  for  which  the  city  has  been 
held  to  pay. 

ACTION  of  indemnity  for  damages  for  personal  injuries.  The 
plaintiff  had  been  compelled  to  pay  damages  for  an  injury 
sustained  by  a  citizen  through  the  defective  condition  of  a  sidewalk 
in  front  of  defendant's  property,  and  brought  this  action  for 
indemnity.     The  defendant  had  judgment  below. 

Anderson  <6  Roberts,  for  appellant. 

McCrary,  Hagerman  £  McOrary,  for  appellee. 


Digitized  by 


Google 


JUNE  TEKM,  1880.  227 

City  of  Keokuk  v.  Indepeudeat  District  of  Keokuk. 

Bbck^  J.  I.  The  evidence  introduced  by  plaintiff  upon  the  trial 
in  the  coort  below  sustains  the  allegations  of  its  petition  touching 
the  condition  of  the  sidewalk  and  the.  action  and  judgment  for 
injuries  sustained  by  Mrs.  Stanwood.  It  is  also  shpwu  that  under 
the  ordinances  of  the  city,  sidewalks  are  required  in  certain  cases  to 
be  constructed.  Notice  is  given  the  owner  of  lots  abutting  upon 
the  street,  requiring  him  to  cause  sucli  walks  to  be  made  within  a 
time  prescribed  by  the  city  council.  If  he  fail  or  refuse  to  comply 
with  the  requirements  the  city  shall  cause  the  sidewalk  to  be  con- 
stracted,  and  shall  assess  and  levy  a  special  tax  upon  the  abutting 
lot  for  the  purpose  of  paying  the  expenses  of  the  work.  In  case  it 
be  necessary  to  make  repairs  of  said  walks  like  proceedings  are  to 
be  had,  and  if  they  be  not  made  by  the  lot  owner  the  work  is  done 
by  the  city,  and  the  cost  thereof  is  in  a  like  manner  assessed  and 
levied  against  the  lot.  It  is  further  provided  that  in  case  the  lot 
owner  neglects  or  refuses  to  make  the  repairs  within  ten  days  after 
notice  is  served  upon  him,  he  shall  be  liable  to  a  line  of  not  less 
than  one  dollai'  or  more  than  twenty  dollars.  The  evidence  which 
supports  the  allegations  of  the  answer  need  not  bo  here  jset  out. 

[A  minor  question  omitted.] 

The  question  we  propose  to  consider,  and  upon  which  the  de- 
termination of  the  case  turns,  is  this:  Is  defendant,  without  regard 
to  its  character  as  a  school  corporation,  liable  to  plaintiff  upon  the 
facta  of  the  case?  The  question  as  thus  stated  will  require  us  to 
regard  defendant  as  standing  in  this  case  in  the  same  position  as  to 
rights  and  liabilities  as  a  natural  person.  We  will  proceed  to  its 
consideration. 

The  city  is  charged  by  its  charter  with  the  duty  and  p5wer  to 
grade  and  construct  streets  and  sidewalks.  In  the  exercise  thereof 
the  ordinance  under  which  it  is  claimed  that  defendant  is  liable  in 
this  action  was  passed.  There  can  be  no  dispute  upon  these 
positions. 

The  manner  of  exercising  the  power  is  left  largely  to  the  discre- 
tion of  the  city  government.  It  may  cause  the  work  to  be  done, 
and  assess  the  cost  thereof  as  a  special  tax  upon  the  lots  abutting 
upon  the  streets  to  be  improved-  It  may  require  the  lot-owners 
to  make  the  improvements,  and  in  case  of  their  default  cause  the 
work  to  be  done  and  assess  a  special  tax  upon  the  abutting  lots  to 
pay  for  the  improvements.  The  city,  it  is  very  plain,  is  clothed 
with  authority  to  determine  whether  the  improvements  are  proper 


Digitized  by 


Google 


m IOWA, 

a%j  of  Keokok  v.  Independent  District  of  Keokuk* 

and  demanded  by  the  public,  and  the  character  and  extent  thereoi 
It  may  order  the  improvements  to  be  made,  and  prescribe  the  time 
and  manner  of  their  construction.  When  it  has  exercised  its  author- 
ity thus  far  it  must  determine  another  question,  namely:  In  what 
manner  shall  the  money  be  raised  to  pay  for  the  work,  or  what  fund 
shall  be  used  for  that  purpose?  The  city  may  assess  special  taxes 
upon  abutting  lots  in  order  to  raise  a  special  revenue  to  pay  for  the 
work.  When  this  is  done  it  is  very  plain  that  the  improvements 
are  made  and  paid  for  by  the  city  in  the  exercise  of  its  municipal 
authority.  The  owners  of  lots  abutting  upon  the  streets  improved 
are  charged  with  no  duty  touching  the  work  other  than  the  pay- 
ment of  the  special  tax  assessed  upon  their  property.  They  have 
no  other  or  greater  responsibility  as  to  the  improvements  than 
other  tax  payers.  The  case  is  simply  this.  The  city  in  the  exer- 
cise of  its  lawful  authority  causes  the  improvement  to  be  made, 
and  pays  for  it  out  of  the  funds  raised  by  a  special  assessment  upon 
the  abutting  lots ;  the  lot  owner  supplies  the  revenue  from  which 
payment  is  made.  It  is  very  plain  that  the  property  holder  is  not 
liable  for  failure  to  construct  or  keep  in  repair  the  street  or  side- 
walk. 

In  the  case  before  us,  the  ordinance  of  the  city  provides  that  the 
lot  owner  may  be  required  to  do  the  work.  Of  course,  upon  his 
compliance  no  assessment  can  be  made  by  the  city.  No  question  is 
raised  as  to  the  validity  of  this  provision  of  the  ordinance.  The 
question  next  presented  is  this.  Does  the  provision  of  the  ordi- 
nance just  stated  impose  liability  upon  the  lot  owner  for  injuries 
sustained  by  reason  of  the  sidewalk  not  being  repaired,  after  he  has 
been  required  and  notified  to  make  the  repairs  ?  In  this  case  the 
necessity  for,  and  character  of,  the  repairs,  and  time  and  manner  of 
doing  the  work,  are  determined  by  the  city.  Instead  of  assessing 
the  cost  of  the  improvement  upon  their  lot  in  the  first  instance, 
the  owner  is  called  upon  to  do  this  work.  In  this  case  the  city  pur- 
sues a  difiEerent  manner  of  causing  the  improvement  to  be  made* 
Instead  of  exercising  its  power  through  officers  or  contractors  to 
employ  workmen,  it  requires  the  owners  to  do  what  the  officers  of 
the  city  or  contractors  would  do  in  other  cases.  Now,  under  what 
authority  does  the  lot  owner  in  this  case  make  the  improTementf 
Clearly,  the  authority  of  the  city.  For  whom  is  the  work  done? 
The  city.  The  owner  then,  as  the  agent  of  the  city,  is  authorized 
and  required  to  make  the  improvement.    In  this  case  the  city  sim- 
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ply  punaes  a  coarse,  in  caasing  the  improvements  to  be  made, 
^hich  dispenses  with  taxation  therefor,  either  general  or  special. 
It  is  anotl^er  method  of  providing  for  the  payment  of  the  cost  of 
the  improvement     The  lot  owner  may  do  the  worlc,  and  thus  es- 
cape taxation,  or  he  may  do  the  work  in  discharge  of  his  liability 
for  assessment  for  the  cost  thereof.    The  case  may  be  stated  in 
other  and  plainer  words,  namely:  The  city  causes  the  work  to  be 
done,  and  the  lot  owner  pays  for  it  instead  of  being  taxed  for  it 
^He  lot  owner  is  assessed  with  the  work,  instead  of  being  assessed 
^ith  a  money  tax.     All  the  difference  between  £he  cases  where  the 
lot  owner  does  the  work  and  where  the  city  officers  do  it,  is  in  the 
Method  of  accomplishing  the  improvement  and  paying  for  it     All 
^^tters  pertaining  to  the  authority  to  make  the  repairs,  and  the 
Purposes  thereof  are  the   same  in  each  case.    In  each  case  it  is 
^yoaiij  plain  that  liability  for  the  injuries  resulting  from  the  non- 
/^r/brmance  of  the  work  rests,  where  the  authority  to  do  it  is  found, 
^tt  the  city.  The  lot  owner,  in  doing  the  work,  stands  in  the  posi- 
^^  of  a  tax  payer  making  payment  of  taxes.     If  he  refuses  to  do 
G  w^orfc^  he  simply  fails  to  pay  his  taxes  in  a  manner  which  the 
/  ^^^y  lawfully  require,  but  he  is  not  liable  for  injuries  resulting 
^  defective  sidewalks  which  were  not  repaired,  for  the  reason  he 
vauot    j^ayhis  assessment,  either  of  labor  or  money.    Who  ever 
^^^  ^htfct  a  tax  payer  of  a  city  would  be  liable  for  injuries  result- 
5  «t>0[^    the  failure  of  the  city  to  make  improvements,  because  the 
.^^^y   owner  refused  to  pay  his  taxes,  and  thus  supply  revenue, 
r^^^  ^    "^hich  the  city  was  not  able  to  do  the  work  ? 
- ..    ^     ^>i^nance  of  the  city  provides  that  in  case  the  lot  owner 
^    ^^^   **^fuse8  to  make  repairs  of  sidewalks  required,  he  is  liable  to 
. .  ®*  Without  stopping  to  inquire  into  the  validity  of  this  pro- 

.      ^^    ^^'^e  may  say  that  it  is  but  a  method  of  enforcing  the  per- 
a*>.<^^  of  the  work,  which,  we  have  seen,  is  in  lieu  of  the  taxes.  It 
pos^^   ^j^^  liability  upon  the  lot  owner  for  injuries  resulting  because 
fiT^^^^^  is  not  done,  which  as  we  have  seen,  rests  only  where  the 
*^    ^*"^*^y  to  order  the  work  is  found. 

^  ^Conclusions,  as  above  expressed,  are  sustained  by  the  follow- 
^m  ^^^^^0"<'i«8.  Kirby  v.  Boylston  Market  Co.,  14  Gray,  249; 
Flynr^  ^r.  Canton  Co.,  40  Md.  3i2;  8.  c,  17  Am.  Eep.  ^OZ{Heeney 
^'  ^^^^^y  11  R.  I.  456;  8.  c,  23  Am.  Rep.  602;  Bustace  v.  Joh?is, 
^^^^      ^;/arwc»  v.  Atchison,  16  Kans.  358. 

*^  *    The  cases  cited  by  counsel  for  plaintiff  are  based  upon  the 
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n^ligenoe  of  the  lot  owner  iu  using  the  sidewalk,  or  in  permitting 
obstruction  thereon,  or  upon  an  obligation,  by  contract  or  other- 
wise,  resting  upon  him  to  keep  the  highway  in  repair.  Se^  RotoeU 
V.  WilliamSy  29  Iowa,  210;  Ottuviwa  v.  Parks,  43  id.  l\^\. Chicago 
V.  Rabbins,  2  Black,  418;  Bobbins  v.  Chicago,  ^^bW.  657 -,  Inhabit- 
ants of  Woburn  v,  Henshaw,  101  Mass.  193;  s.  c,  3  Am,  Eep.  333; 
Lowell  V.  Short,  4  Cush.  275;  Lowell  v.  Spaulding,  id.  277;  Inhabit- 
ants of  Milford  v.  Holbrook,  9  Allen,  17;  Brooklyn  v.  Brooklyn  R. 
R.  Co,,  47  N.  Y.  475;  s.  c,  7  Am.  Rep.  469;  Troy  v.  Troy,  etc., 
R,  R.  Co.,  49  N.  Y:  657;  Gridleyy.  Bloomington,  68  111.  47;  DuratU 
V.  Palmer,  5  Dutcher  (29  N.  J.  L.),  544;  Portland  v.  Ricfiardson, 
54  Me.  46 ;  Inhabitants  of  Lotoell  v.  Boston,  etc.,  R.  R.  Co.,  23  Pick. 
24;  Inliabitants  of  Stoughton  v.  Porter,  13  Allen,  191. 

Iu  our  opinion  the  decision  of  the  District  Court  is  correct;  it  is 
therefore  affirmed. 

Judgment  affirmed. 


Critchett  v.  America k  Insurance  Company. 

(53  Iowa,  404.) 

Iriaurance  —  extension  of  time  of  payment  of  premium  —  agent  —  iammt. 

in  insurance  agent  authorized  to  receivo  applications  and  collect  and  remit 
priemiums,  but  not  authorized  to  issue  policies,  has  no  power  to  extend  the 
time  of  payment  of  renewal  premiums.     {See  note,  p.  235.) 

ACTION  on  insurance  policy.     The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

Lafferty  &  Johnson,  for  appellant. 

John  F.  Lacey  and  M.  E.  Cults,  for  appellee. 

Adams,  C.  J.  The  plaintiff  claims  that  he  was  not  in  default  at 
the  time  the  loss  occurred,  notwithstanding  the  non-payment  of  the 
installment,  which,  by  the  terms  of  his  note,  fell  due  on  the  first 
day  of  November,  1876.  He  claims  that  the  company  had  extended 
the  time  of  payment.  As  evidence  of  such  extension  he  testified 
that  one  Kennedy,  the  agent  of  the  company  at  Oskaloosa,  near 
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where  he  resided,  agreed  with  him  after  the  installment  became 
dne  to  extend  the  time  of  payment  nntil  he  (plaintiff)  should  re- 
ceive a  certain  pension  ;  that  he  received  his  pension  March  8, 
1877,  and  on  the  same  day  went  to  Kennedy's  office  to  pay  the  in- 
stallment due  upon  his  insurance  note,  but  did  not  find  him,  and 
on  the  next  day,  about  four  o'clock  in  the  afternoon,  the  property 
insured  was  destroyed  by  fire. 

The  defendant  denies  that  any  agreement  for  extension  was  made 
between  the  plaintiff  and  Kennedy,  and  introduced  Kennedy  as  a 
witness,  who  testified  that  none  was  made.  Upon  this  point  the 
jury  found  against  the  defendant,  and  the  evidence  being  conflict- 
ing, their  finding  must  be  taken  as  conclusive.  But  the  defendant 
insists,  that  conceding  that  Kennedy  agreed  to  an  extension,  the 
defendant  would  not  be  bound  by  it,  because  Kennedy  had  no 
authority  to  bind  the  company  in  that  respect,  and  further,  if  he 
had,  that  the  plaintiff  cannot  recover,  because  the  loss  occurred 
after  the  time  as  extended,  and  the  plaintiff  had  not  paid  even  then. 

Kennedy's  authority  was  shown  by  the  certificate  of  his  appoint- 
ment introduced  in  evidence.  From  it  it  appears  that  he  was 
authorized  to  receive  applications  for  insurance,  and  collect  and 
transmit  premiums.  Kennedy  testified  that  he  was  not  authorized 
to  issue  policies,  and  it  is  not  pretended  that  he  was. 

The  court  instructed  the  jury,  in  substance,  that  the  plaintiff 
would  bo  entitled  to  recover  if  they  found  that  Kennedy  agreed  to 
extend  the  time  of  payment,  and  timt  the  loss  occurred  within  such 
time.     The  giving  of  this  instruction  is  assigned  as  error. 

According  to  the  terms  of  tlio  policy,  the  company  ceased  to  carry 
the  risk  at  the  end  of  thirty  days  from  the  time  the  installment 
became  due.  If  the  company  continued  to  carry  it,  it  was  by  reason 
of  a  contract  not  contained  in  the  policy,  and  that  contract  must 
have  been  the  alleged  contract  with  Kennedy.  Now,  what  precisely 
was  that  contract,  taking  the  plaintiff's  statement  as  to  what  it  was? 
He  Bays:  "He  (Kennedy)  agreed  he  would  give  me  time  to  get 
my  pension."  From  this  it  will  be  seen  that  Kennedy  did  not 
undertake  to  contract  that  the  company  would,  without  payment, 
continue  to  carry  the  risk  after  it  had  ceased  by  the  terms  of  the 
policy.  It  is  doubtful,  indeed,  whetherjie  even  meant  to  bind  the 
company  not  to  enforce  payment  of  the  installment  before  plaintiff 
could  get  his  pension.  The  words  do  not  necessarily  mean  more 
than  that  he  would  not  himself  enforce  it 
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But  we  are  of  the  opinion  that  if  Kennedy  had  expressly  con- 
tracted that  the  company  should  carry  the  risk  without  payment 
after  it  had  ceased  by  the  terms  of  the  poUcy,  such  contract  would 
not  have  bound  the  company.  There  is  no  pretense  that  Kennedy 
had  any  express  authority  to  bind  the  company  by  any  contract 
whatever.  He  belonged  to  an  extensive  and  well  recognized  cla^s 
of  insurance  agents  from  whom  the  power  to  make  contracts  ig 
withheld.  If  he  had  the  power  to  contract  m  the  name  of  the 
company  to  carry  the  risk  without  payment  after  it  had  ceased  by 
the  terms  of  the  policy,  it  is  because  the  law  would  imply  sucli 
power  from  the  fact  that  he  was  authorized  to  collect  and  transmit 
premiums.  Butan  agent  employed  to  collect  a  claim  does  not  thereby 
have  authority  to  bind  his  principal  even  to  grant  an  extension  of 
time.  Hutchings  v.  Ifunger,  41  N".  Y.  155  ;  Kirk  v.  Hiail,  2  Cart 
(Ind.)  323  ;  Corning  v.  Strong,  1  id.  329.  Still  less  would  such 
agent  have  authority  to  bind  his  principal  by  a  contract  of  insurance. 
We  have  seen  no  case  where  the  doctrine  contended  for  by  plaintiff 
has  been  held.  We  do  not  say  that  where  apolicy  is  delivered  by  an 
agent  without  the  prepayment  of  the  premium,  it  will  not  take 
effect  though  the  agent  have  no  authority  to  pass  upon  and  accept 
the  risk,  and  even  though  the  policy  provides  that  it  shall  not  take 
effect  unless  the  premium  is  prepaid.  Where  an  agent  is  intrusted 
with  a  policy  for  the  purpose  of  delivering  it,  and  does  deliver  it, 
though  in  violation  of  a  provision  of  the  policy  as  to  prepayment, 
it  has  been  held  that  the  assured  has  a  right  to  assume  that  prepay- 
ment has  been  waived.  Toung  y.  Hartford  Fire  Ins.  Co.,  45  Iowa, 
377 ;  s.  c,  24  Am.  Rep.  784  ;  Bowman  v.  Agncultural  Ins.  Co,,  50 
N.  Y.  521 ;  Mississippi  Valley  Ins.  Co.  v.  Neyland,  9  Bush..  430  ; 
Sheldon  v.  Conn.  Mut.  Ins.  Co,,  25  Conn.  9. 

But  the  waiver  rests  not  simply  upon  something  said  by  the  agent 
which  could  be  construed  into  an  agreement  of  waiver,  but  uj)<)n 
Romething  done  by  the  agent  which  he  was  employed  to  do.  TIjc 
authorities  all  agree  that  a  mere  agreement  to  waive  prepayment 
will  not  put  a  policy  in  force  where  it  is  not  delivered.  It  is,  tliere- 
fore  the  delivery  of  the  policy  which  constitutes  the  ground  of  waiver. 

It  IS  true  that  in  Hallock  v.  Commercial  Insurance  Co,y  2  Dutch. 
268,  a  recovery  was  allowed  although  the  premium  had  not  been 
paid  nor  the  policy  delivered.  But  the  agreement  for  the  insurance 
had  been  made  and  the  premium  tendered,  which  the  agent  declined 
to  receive  because  the  policy  was  not  made  out. 
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In  Trustees  of  Baptist  Church  v.  Brooklyn  Ins.  Co.,  19  N.  Y.  305, 
there  was  a  parol  contract  for  a  renewal,  but  no  payment  of  the  re- 
newal premium.  It  was  held  that  the  plaintiff  was  entitled  to  re- 
cover. That  case  was  substantially  like  the  case  at  bar  except  that 
the  contract  was  made  by  the  officers  of  the  company  and  not  by 
an  agent.  The  principle  decided,  therefore,  was  materially  different. 
Nor  does  the  case  at  bar  come  within  the  rule  held  in  Viele  v. 
Germania  Ins.  Co.,  26  Iowa,  9.  That  was  a  case  where  the  risk 
was  increased  by  the  act  of  the  assured  contrary  to  the  provisions 
of  the  policy.  It  appeared,  however,  that  the  agent  assented  to 
the  use  of  the  premises  by  reason  of  which  the  risk  was  increased. 
Such  assent  was  held  to  be  a  waiver  of  the  forfeiture.  The  doc- 
trine of  that  case  is  unquestionably  correct,  but  it  rests  upon  the 
fact  that  the  agent  is  made  the  judge  as  to  whether  a  given  use 
is  an  increase  of  risk  or  not.  Mr.  Justice  Beck,  who  wrote  the 
opinion,  said:  '*The  agent  is  charged,  by  the  terms  of  the  policy  on 
which  this  suit  is  based,  with  the  power  to  determine  whether  the 
risk  is  increased.  If  he  so  determines,  he  may  cancel  the  policy  and 
put  an  end  to  the  contract.  This  {involves  the  necessity  of  exam- 
ination of  the  condition  of  the  insured  property  during  the  life  of 
the  policy,  and  constant  watchfulness  to  protect  the  interest  of  the 
underwriters.  If  he  determines  that  the  risk  is  increased,  such  de- 
termination is  final.  Such  being  the  great  and  extraordinary  powers 
of  the  agent,  it  follows  that  he  is  clothed  with  the  power  to  dis- 
pense with  conditions  and  waive  the  effect  of  breaches  thereof  in  con- 
tracts of  insurance  made  by  him.  If  he  can  determine  that  the 
conditions  of  the  contract  have  been  broken,  surely  he  can  also 
determine  that  they  have  not  been  broken." 

In  our  opinion  there  is  nothing  in  this  doctrine  that  affords  sup- 
port to  the  proposition  that  an  agent  who  has  not  the  power  to 
make  the  contract  of  insurance  can  bind  the  company  by  his  con- 
tract to  an  indefinite  postponement  of  the  payment  of  a  renewal 
premium,  and  keep  the  policy  in  force  in  contravention  of  its  pro- 
visions. In  Bouton  v.  The  American  Mutual  Life  Insurance  Com* 
pant/,  25  Conn.  542,  the  premium  was  actually  paid  to  the  agent, 
though  after  the  day  it  fell  due.  It  was  held  that  though  the 
agent  had  power  to  make  the  contract  of  insurance,  and  had  power 
to  receive  the  premium  when  due,  he  had  no  power  without  an 
express  authorization  to  bind  the  company  by  receiving  it  after  it 
was  due.  Substantially  the  same  doctrine  was  held  by  implication 
Vol.  XX XVI  — 30 


Digitized  by 


Google 


^4 iOVVA, 

Critchett  v.  ADjerican  Insurance  Company. 

iu  Insurance  Company  v.  Norion,  96  U.  S.  234.  In  that  case  a 
recovery  was  allowed  where  the  agent  had  extended  the  tim«  of  pay- 
ment of  premiam,  but  the  right  of  recovery  was  made  to  turn  upon 
the  ground  that  the  jury  was  justified  in  inferring  from  the  practice 
of  the  company  an  express  authorization  of  the  agent  to  extend  the 
time  of  payment.  There  was  no  pretense  that  the  agent  by  virtue 
of  his  power  to  make  tlio  contract  of  insurance  and  collect  pre- 
miums could  extend  the  time  of  payment.  It  is  not  uncommon, 
we  think,  for  agents  to  keep  a  policy  iu  force  after  a  renewal 
premium  becomes  due,  without  actual  payment  by  the  assured. 
The  agent  sometimes  credits  the  assured  or  issues  a  receipt  to  him 
without  payment  by  him,  the  understanding  being  that  the  agent 
becomes  personally  liable  to  the  company,  and  the  assured  to  the 
agent.  In  such  case  as  between  the  assured  and  the  company  the 
premium  is  regarded  as  paid.  See  Flanders  on  Insurance,  page 
164,  and  cases  cited. 

There  is  a  class  of  cases  where  a  receipt  of  premium  by  an  agent 
paid  when  due  has  been  held  to  be  a  waiver  of  a  forfeiture  incur- 
red by  a  violation  of  a  condition  of  the  policy.  See  Walsh  v.  ^ina 
Life  Insurance  Company,  30  Iowa,  133,  and  cases  cited;  8.  c,  G 
Am.  Rep.  664.  But  where  an  agent  who  is  authorized  to  receive 
premiums  receives  a  premium  paid  when  due,  he  is  acting  within 
the  scope  of  his  general  authority.  The  assured  has  a  right  to  sup- 
pose that  the  payment  is  valid ;  that  it  becomes  a  payment  to  the 
company,  and  that  the  company  by  receiving  it,  if  it  receives  it 
with  knowledge  of  the  forfeiture,  waives  the  forfeiture.  We  have 
been  unable  to  discover  any  rule  in  the  law  of  insurance  which 
would  justify  lis  in  holding  that  an  agent  can  bind  the  company 
by  his  consent  to  a  postponement  of  a  payment  of  a  [renewal 
premium,  and  keep  a  policy  in  force  contrary  to  its  provisions, 
unless  he  is  expressly  authorized  to  do  so. 

It  has  been  suggested  that  Kennedy's  authority  to  receive  pay- 
ment of  premiums  should  be  deemed  to  include  the  authority  io 
bind  the  company  to  carry  the  risk  without  payment,  because  i: 
might  be  for  the  interest  of  the  company  to  do  so.  But  authoriiy 
to  an  agent  to  do  one  thing  does  not  include  by  implication  an 
authority  to  do  another  thing,  merely  because  it  might  be  for  the 
interest  of  the  principal  to  do  the  other  thing.  An  agent  has  im-  ^ 
plied  authonty  to  employ  the  usual  and  necessary  means  to  accom- 
plish what  he  is  expressly  authorized  to  do.     In  the  case  at  bar  the 
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carrying  of  the  risk  without  pttyment  of  the  premium  was  not  nec- 
essary to  enable  the  company  to  colleci  the  premium;  that  was 
collectible  without  any  new  contract  or  consideration.  In  no  view, 
then,  did  Kennedy  have  the  implied  power  to  make  the  contract 
relied  upon. 

In  our  opinion  the  rule  contended  for  by  plaintiff  would  have  a 
tendency  to  impair  the  value  of  all  insurance,  both  fire  and  life.  If 
insurance  agents  can  grant  a  valid  extension  of  the  payment  of 
renewal  premiums  for  a  few  months,  as  in  this  case,  while  the  risk 
continues,  they  can  grant  such  an  extension  for  a  few  years,  or  such 
length  of  time  as  the  policy  can  be  renewed.  No  company  under 
such  rule  would  be  safe.  Liabilities  would  constantly  tend  to 
become  dispfcportionate  to  available  resources.  The  interests 
bound  up  in  insurance  are  too  important  to  be  thus  jeopardized. 

The  foregoing  considerations  dispose  of  the  case  without  regard 
to  the  fact  that  the  loss  occurred  one  day  after  the  alleged  exten- 
sion had  expired.  The  evidence  was  not  such  as  to  justify  the 
instruction  given,  nor  the  verdict  rendered. 

Judgment  reversed. 

Note  bt  ^tHBiRBPoirrBR.—  Bbck,  J.,  dissentinf?,  said  amonf:  other  things : '  *  The-agent  was 
authorized  to  collect  the  premiums.  It  cannot  be  doubted  that  if  the  plaintiff  had  paid  to 
the  agent  the  premium  after  default,  the  policy  would  have  again  attached.  The  agent 
could  have  enforced  the  payment  under  the  terms  of  the  policy.  Thus  far  he  was  clothed 
with  authority,  upon  the  exercise  of  which,  at  his  discretion,  depended  the  binding  force 
of  the  policy. 

**  His  authority  to  collect  the  premium  could  be  exercised  in  such  a  manner  and  at  such 
times  as  tlie  interest  of  the  defendaut  determined  by  the  agent  required.  8urely  the  au- 
rtiority  to  collect  the  premium  was  not  so  limited  that  it  could  not  have  been  exercised 
after  default  by  plaintiff.  It  follows  that  the  agent  before  default  could  arrange  with  the 
plaintiff  to  extend  the  time  in  the  exercise  of  his  authority  to  collect,  or  in  other  words 
could  extend  the  time  for  payment. 

''  It  is  not  necessary  to  hold  that  the  agent  had  authority  to  enter  into  a  contract  for  the 
extensioD  of  the  time  upon  the  note.  This  would  require  authority  to  make  a  new  con- 
tract under  which  the  old  contract  would  L>e  modified.  But  the  extension  of  indulgence  to 
the  plaintiff  under  an  agreement  that  the  insured  shall  not  be  prejudiced  by  delay  is  quite 
a  different  thing. 

"  I  «iil  illustrate  this  point  by  a  supposed  case.  A.  enters  into  a  contract  for  the  sale  uf 
lands  to  B.,  payment  to  be  made  upon  a  specified  day,  the  time  of  payment  being  of  th<» 
essence  of  Uie  contract.  The  note  given  by  B.  to  sei'ure  the  purchase-money  Is  placed  in 
the  hands  of  C.  for  collection,  who  agrees  with  B.  that  indulgence  shall  be  extended  for  n 
lime  agreed  upon.  In  such  a  case  the  condition  as  to  time  is  waived.  The  agent^s  power 
to  collect  the  money  was  exercised  in  granting  indulgence.  I  know  of  no  reason  why  the 
name  doctrine  should  not  apply  to  policies  of  insurance.  It  is  based  upon  the  plainest 
reasons.  Parties  to  a  contract  should  not  bo  enabled  to  lay  ambuscades  and  pitfalls  for 
one  another ;  they  should  not  by  professions  of  kindness  and  Indulgence  Induce  the  vi(»- 
lation  of  the  contract,  and  then  take  advantage  of  the  default. 

"The  agent  of  defendant  in  this  case  was  authorized  to  collect  the  premium;  there  was 
no  limitation  upon  this  authority.    He  therefore,  could  in  the  exercise  of  his  authority,  do 
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all  acts  that  could  have  been  done  by  his  principal  in  collecting  the  premtam.    He  coaki 
grant  indulgence  and  delay  in  the  exercise  of  his  authority.** 

'*  My  brothers  In  the  foregoing  opinion  express  the  thought  that  the  agent  could  not 
grant  indulgence,  unless  he  had  the  authority  to  enter  into  a  contract  of  insurance.  They 
think  that  the  time  for  the  pajrment  of  premiums  can  only  be  extended  by  insurance 
agents  when  they  deliyer  the  policy,  or  do  some  other  act  required  in  the  execution  of  the 
contract.  That  agents  possessing  such  authority,  and  under  such  circumstances  ma: ' 
waive  conditions  as  to  the  time  of  payment,  does  not  support  the  conclusion  that  indul> 
gence,  or  if  you  please,  extension  of  time,  may  not  be  granted  by  an  agent  employed  to 
collect  premiums  after  the  policy  has  attached.  In  my  opinion  the  time  at  which  an  sgent 
may  perform  acts  under  his  authority,  if  not  prescribed  by  the  principal,  rests  in  his  discre 
tion,  to  be  exercised  for  the  Inter  %t  of  the  principal .  The  agent  of  defendant  was  author- 
ised to  collect  the  premium,  he  determined  that  he  would  not  collect  it,  or  demand  its  pay- 
ment, until  plaintiff  received  his  pension,  and  so  informed  plaintiff,  who  relying  upon  the 
arrangement,  did  not  pay  the  premhim  before  his  house  was  burned.  As  the  act  of  the 
agent  in  extending  the  time  of  payment  was  done  in  the  exercise  of  authority  to  collect 
the  premium,  the  defendant  Is  estopped  to  enforce  the  forf^ture  for  the  non-payment  of 
the  Installment." 


Kincaid  v.  Hardin. 

(58  Iowa.  430.) 

Municipal  corporation  —  negligence  —  county  —  court-tunue. 

A  coantj  Is  not  liable  for  personal  injuries  sustained  by  reason  of  the  defect, 
ive  constructfon  and  imperfect  lighting  of  the  court-hooBe.* 

ACTION  of  damages  for  personal  injuries.     The  opinion  states 
the  case.     The  defendant  had  judgment  below. 

Wvu  V.  AUen,  for  appellant. 

Huff  £  Reed  and  Porter  i§  Moir,  for  appellee. 

EoTHROCK,  J.  We  are  required  to  determine  in  this  case  whether 
a  county  is  liable  in  damages  to  a  person  injured  by  reason  of  the  neg- 
ligent construction  of  a  court-house,  and  because  of  negligence  in  not 
lighting  an  unguarded  and  dangerous  stairway  leading  to  a  court- 
room. If  in  the  discussion  of  the  question  regard  is  to  be  had  to  ad- 
judicated cases  it  must  be  held  that  no  such  liability  exists.  See  2 
Dill.  onMuu.  Corp.  §  762;  Cooley  Const.  Lim.  246;  2  Add.  on  Torts, 
1 398.  A  large  number  of  authorities  are  cited  by  the  learned  authors, 
and  in  Addison  on  Torts  it  is  said,  "A  plainly  marked  distinction  is 

*To  same  effect,  Hollenbeck  t.  WintUbago  county  (06  lU.  148),  85  Am.  Bep.  161,  and 
note.  160. 
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made^  and  should  be  observed,  between  municipal  corporations,  as 
incorporated  villages,  towns  and  cities,  and  thoseotlier  organizations, 
such  as  townships,  counties,  school  districts  and  the  like,  which  are 
established  without  any  express  charter  or  act  of  incorporation,  and 
clothed  with  but  limited  powers.  These  latter  political  divisions 
are  called  quasi  corporations,  and  the  general  rule  of  law  is  now 
well  settled  that  no  action  can  be  maintained  against  cofporations 
of  this  class  by  a  private  person,  for  their  neglect  of  public  duty, 
unless  such  right  of  action  is  expressly  given  by  statute.^' 

That  municipal  corporations  proper  are  liable  to  an  action  for 
damages  in  such  cases  is  settled  beyond  all  question.  The  question 
has  generally  arisen  in  actions  for  injuries  caused  by  unsafe  and 
defective  streets,  sidewalks  and  bridges  upon  public  thoroughfares, 
and  as  is  said  in  Soper  v.  Henry  County^  26  Iowa,  264,  "  There  may 
be  found  decisions  in  almost  all,  if  not  in  every  State  of  the  Union, 
to  the  effect  that  such  actions  may  be  maintained."  In  the  same 
case  it  is  said,  ''  On  the  other  hand  the  decisions  are  almost  (though 
not  wholly)  uniform,  to  the  effect  that  counties  and  other  qiuisi 
corporations  are  not  liable  to  private  actions  for  the  neglect  of 
their  oflBcers  in  respect  to  highways,  unless  the  statute  has  in  so 
many  words  created  the  liability,  specially  giving  the  action  to 
the  party  injured.^  The  authorities  cited  in  support  of  the 
proposition  are  in  the  main  the  same  as  those  cited  by  the  learned 
text  writers  above  quoted.  We  need  but  refer  to  a  few  of  them, 
which  closely  resemble  the  case  at  bar.  In  Commissioners  of  Ham' 
ilion  County  v.  Mighels,  7  Ohio,  St.  109,  it  was  held  that  a  county 
was  not  liable  for  an  injury  suffered  by  the  plaintiff,  who,  when 
in  attendance  upon  court  as  a  witness,  was  precipitated  into  the 
cellar  of  the  court-house,  in  consequence  of  the  negligent  omis« 
sion  of  the  agents  or  officers  of  the  county  to  guard  or  light  a  dan- 
gerous  opening  leading  into  the  cellar.  In  Bigeloto  v.  Randolph^ 
14  Gray,  641,  it  was  held  that  a  town  in  Massachusetts,  which 
had  assumed  the  duties  of  a  school  district,  was  not  liable  for  an 
injury  sustained  by  a  scholar  attending  the  public  school,  from  a 
dangerous  excavation  in  the  school-house  yard  owmg  to  the  negli* 
gence  of  the  town  officers.  In  Eastman  v.  Meredith,  36  N.  H.  284, 
it  was  held  that  a  town  was  not  liable  for  an  injury  to  a  person  re« 
ceived  by  the  giving  away  of  the  floor  of  a  town  house  at  an  annual 
town  meeting,  the  building  having  been  negligently  and  defectively 
constructed  by  those  who  built  it  for  the  town. 
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The  ground  upon  which  it  is  held  that  quasi  corporations,  such 
218  counties,  towns,  school  districts  and  the  like,  are  not  liable  for 
damages  in  actions  of  this  character  is,  that  thej  are  involuntary 
territorial  and  political  divisions  of  the  State,  created  for  govern- 
mental purposes,  and  that  they  give  no  assent  to  their  creation, 
whereas  municipal  corporations  proper  are  either  specially  chartered, 
or  voluntarily  organized  under  general  acts  of  the  legislature. 

This  court  years' ago  held  that  a  county  was  liable  for  an  injury 
to  a  person  caused  by  a  defective  county  bridge.  Wtlso7i  v.  Jeffer- 
son  Cfounty,  13  Iowa,  181.  That  case  has  been  followed  in  a  num- 
ber 6t  other  cases  down  to  the  present  time,  although  exhaustive 
arguments  have  been  made  insisting  that  it  should  be  overruled,  as 
agamst  not  only  the  weight  but  the  whole  current  of  authority. 
As  often  as  the  question  has  been  made,  the  rule  has  been  adhered 
to  without  deviation.  In  ffuslon  v.  Towa  County,  43  Iowa,  456,  it 
is  said  "We  have  ho  inclination  to  review,  either  for  the  purpose 
of  fortifying  or  overturning,  a  case  (refen-ing  to  Wilson  v.  Jefferson 
County)  which  has  for  so  long  a  time,  in  so  many  instances,  and  in 
so  deliberate  a  manner,  been  sanctioned  and  followed." 

It  is  insisted  by  counsel  for  appellant  that  the  defendant  must  be 
held  liable  in  the  case  at  bar,  because  such  liability  rests  upon  the 
same  ground,  and  is  controlled  by  the  same  principles,  as  the  cases 
involving  liability  for  injuries  caused  by  defective  bridges.  It  must 
be  admitted  that  a  distinction  in  principle  between  an  injury  result- 
ing from  a  defective  county  bridge,  and  one  caused  by  a  defective 
and  improperly  constructed  court-house,  is  not  very  plain  nor  easily 
demonstrated.  But  as  the  line  of  decisions  in  this  State  as  to  the 
liability  for  defective  bridges  stands  almost,  if  not  quite  alone,  as  we 
have  seen,  we  have  no  disposition  to  carry  the  doctrine  further  than 
is  necessary  to  sustain  the  decisions  of  the  court,  which  have  stood 
so  long  that  it  may  truthfully  be  said  to  have  the  implied  sanction 
of  the  law-making  power  and  the  people  of  the  State.  Krause  v. 
Davis  County,  44  Iowa,  141. 

There  is  a  recognized  distinction,  however,  which  we  will  pro- 
ceed briefly  to  examine.  An  examination  of  the  cases  where  it  is 
held  that  quasi  corporations  are  not  liable  in  actions  of  this  charac- 
ter will  disclose  that  the  reason  of  the  rule  is,  as  before  observed, 
that  they  are  involuntary  political  divisions  of  the  State  created 
for  governmental  purposes,  and  in  Bigdow  v.  Randolph,  supra, 
it  is  said   that   the  rule   holding  these  qiuisi   corporations   not 
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liable  is  of  limited  application.  "  It  is  applied  in  the  case  of  towns, 
only  to  the  neglect  of,  or  omission  of,  a  town  to  perform  those 
dnties  which  are  imposed  upon  all  towns  without  their  corporate 
assent,  and  exclasively  for  public  purposes,  and  not  to  the  neglect 
of  those  obligations  which  a  town  incurs  when  a  special  duty  is  im- 
posed on  it  with  its  consent,  expressed  or  implied,, or  .a  special  au- 
thority is  conferred  on  it  at  its  request.'* 

The  statutes  of  this  State  contemplate  that  erery  county  shnll  be 
provided  with  the  necessary  county  buildings,  ahd  to  that  end,'by 
^section  303  of  the  Code,  the  board  of  supervisors  are  (empowered , to 
build  and  keep  in  repair  the  necessary  buildings  for  the  use  of  the 
county  and  the  courts.  Section  773  prorides  that.  *f  when  a  ooun,ty 
is  not  provided  with  a  regular  court-house,  at  the  place  whj^re  tjhe 
courts  are  to  be  held,  they  shall  be  held  at  such  place  as  the  board 
of  supervisors  provide."  It  will  be  seen  that  all  counties  ^  ire- 
quired,  without  their  assent  and  exclusively  for  public  purposes,  to 
provide  a  room  or  place  for  holding  the  courts.  The  counties  hftve 
no  option  concerning  this  duty.  It  is  an  involuntary  duty  imposed 
upon  them  by  the  State  and  imposed  upon  all  alike,.  The  obligation 
to  build  bridges  is  different.  The  statute  leaves  it  to  the  respective 
counties  to  determine  what  bridges  shall  be  built.  It  is  provided 
that  the  board  of  8uper\'isors  shall  have  power  "  to  provide  for  the 
erection  of  all  bridges  which  may  be  necessary,  and  which  the  pub- 
lic convenience  may  require  within  their  respective  counties,  and  to 
keep  the  same  in  repair."    Code,  §  303,  gubd.  18. 

The  respective  counties  are  not  absolutely  required  by  this  pro- 
vision of  the  statute  to  build  any  particular  bridge,  or  to  build  any 
bridge  whatever.  It  is  a  question  to  be  determined  by  the  board  of 
supervisors,  taking  into  account  the  wants  and  convenience  of  the 
public.  Now,  when  they  elect  to  build  a  bridge,  it  may  very  prop- 
erly be  said  that  under  the  rule  last  above  referred  to,  the  county 
incurs  a  duty  by  its  consent,  and  should  be  liable  for  the  negligent 
performance  of  it,  or  for  negligently  permitting  the  bridge  built  by 
its  express  consent  to  become  out  of  repair.  We  are  aware  that 
this  distinction  has  not  been  taken  in  any  of  the  cases  determined 
by  this  court,  but  it  seems  to  us  to  be  sound,  and  unwilling  as  we 
are  to  extend  the  liability  of  these  quasi  corporations  further  than 
already  obtains,  which,  if  done,  must  inevitably  lead  to  inextricable 
complications  arising  in  actions  for  all  possible  negligent  acts,  we 
conclude  that  the  ruling  of  the  District  Court  should  be  affirmed. 

Judgment  affirmed. 
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(58  Iowa,  511.) 
Moffriage — dU>oree  —  inhuman  treatment  endangering  life, 

A  hoflbftiid  frequently  dmnken,  who  chokes  hie  wife,  coarselj  accuses  her  of 
QDchastity,  locks  her  up  and  threatens  to  smash  her  head  with  a  hrick,  is 
guilty  of  such  **  inhuman  treatment  as  endangers  her  life/'  and  entitles  her 
to  a  divorce. 

ACTION  for  divorce.     The  opinion  states  the  facts.     The  plaint- 
iff had  judgment  below. 

Wishard  £  Reed^  for  appellant 
L.  O.  Bannister,  for  appellee. 

Sbevers,  J.  [Omitting  a  minor  consideration.]  The  ill-treat- 
ment contemplated  by  the  statute  is  any  course  of  '*  conduct  that 
endangers,  either  apparently  or  in  fact,  the  physical  safety  or  health 
of  the  other,  to  a  degree  rendering  it  physically  or  mentally  imprac- 
ticable for  the  endangered  party  to  discharge  properly  the  duties 
Imposed  by  the  marriage."    1  Bish.  Marr.  &  Dlv.,  §§  717,  718. 

No  two  cases  being  alike,  the  real  difficulty  lies  in  the  application 
of  this  rule.  The  plaintiff  and  her  two  daughters  testify  that  the 
defendant  time  and  time  again  called  her  foul  and  vulgar  names, 
and  accused  her  in  coarse  terms  of  a  want  of  chastity,  and  on  one 
or  more  occasions  he  canio  into  her  bed-room,  looked  under  the 
bed  and  inquired  what  man  was  going  to  stay  there  that  night,  or 
whether  the  plaintiff  had  got  through  with  that  tramp  yet  ?  At 
one  time  he  said:  "Damn  you.  I'll  show  you  what  I  want,"  and 
choked  the  plaintiff.  At  another  he  told  plaintiff  to  keep  "away 
from  him  so  that  he  could  not  get  his  hands  on  her,  or  he  would 
do  something  he  would  be  sorry  for  all  the  days  of  his  life."  Burt 
Lane  was  courting  their  daughter  Ella,  and  afterward  married  her, 
and  he  was  at  the  house  of  these  parties  on  one  occasion  when  the 
defendant  came  and  looked  the  front  door,  and  when  he  was  ready 
to  leave  the  plaintiff  asked  defendant  for  the  key,  and  he  refused  to 
give  it  to  her.     He  was  then  outside  the  honse^  and  she  raised  the 
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window^  and  he  said  if  she  climbed  out  of  the  window  he  would 
^*  smash  her  head  with  a  brick."  He  told  the  plaintiff  on  that 
or  another  occasion,  in  the  presence  of  Ella„  to  '' straddle''  Lane. 
He  wrote  notes  and  left  them  about  the  house,  in  which  he  spoke 
of  the  plaintiff  as  Mrs.  Lane  and  Mrs.  Brewer^  and  intimating  she 
was  unchaste.  In  a  cross-petition  he  charged  her  with  adultery 
with  one  Underbill,  his  nephew,  committed  when  the  parties  lived 
in  Wisconsin.  This  charge  was  withdrawn,  and  we  have  doubts 
whether  it  was  made  in  good  faith,  under  the  belief  that  it  was 
true.  On  one  or  more  occasions  he  ''  jammed  "  the  plaintiff  against 
the  door  or  side  of  the  house. 

If  the  plaintiff  and  her  witnesses  are  to  be  believed,  his  conduct 
on  the  4th  of  July,  1877,  showed  a  wanton  disregard  of  her  feelings 
and  personal  safety.  There  is  serious  conflict  in  the  testimony  as 
to  this  transaction.  But  the  plaintiff's  witnesses  speak  afiSrma- 
tively  of  what  they  saw  and  heard ;  those  of  the  defendant  speak 
of  the  transaction  negatively.  If  the  truth  be  as  the  witnesses  for 
the  defendant  say,  the  conduct  of  the  defendant  was  such  as  to 
wound  the  feelings  of  the  plaintiff,  and  tend  to  disgrace  her  before 
her  neighbors,  many  of  whom  were  present.  The  preponderance 
of  the  evidence  is  with  the  plaintiff  as  to  the  matters  aforesaid,  and 
we  must  regard  them  as  established,  although  the  defendant  denies 
them.  The  excuse  offered  for  the  defendant  is  that  he  disliked  to 
have  his  wife  and  daughter  associate  with  the  Lanes,  and  objected 
to  the  latter  going  with  Burt  Lane,  but  in  this  the  defendant  is 
contradicted  by  his  daughter,  who  testifies  he  never  forbade  or  op- 
posed her  going  with  Burt  Lane.  There  is  no  evidence  tending  to 
show  that  the  defendant  had  any  ground  for  his  fancied  or  real 
opposition  to  the  Lanes.  But  admitting  that  in  such  a  matter  he 
must  judge  for  himself,  this  gave  him  no  right  to  call  his  wife  foul 
names,  abuse  or  accuse  her  of  a  want  of  chastity.  It  is  said  because 
the  plaintiff  persisted  in  associating  with  the  Lanes  when  the 
defendant  objected  to  her  so  doing,  she  by  her  own  conduct  brought 
about  the  difiBculties  of  which  she  now  complains,  and  therefore 
this  case  is  brought  within  the  rule  in  Knight  v.  Knight,  31 
Iowa,  451. 

We  are  unable  to  find  from  the  evidence  that  the  foregoing  propo- 
sition of  fact  is  true,  but  if  it  were  there  is  a  clear  distinction 
between  this  and  the  case  cited.  The  primary  cause,  in  our  judg- 
ment, of  the  difficulties  between  the  parties,  as  sliown  by  the  evi- 
Vol.  XXXVI— 31 
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dence,  is  the  defendant's  unfortunate  habit  He  is  not  naturally  a 
bad  man,  but  his  normal  character  h^  become  changed  by  the  use 
of  intoxicating  liquors.  This  habit,  as  has  been  said,  has  become 
fixed,  and  there  is  no  evidence  tending  to  show  even  a  desire  to 
change  it.  When  under  the  influence  of  liquor  his  conduct  seems 
to  have  been  systematic  and  persistent.  No  husband  has  a  nght 
lo  call  his  wife  a  "slut "  or  "  whore/'  without  cause  or  provocation. 
If  he  so  does  for  a  length  of  time,  in  the  presence  of  their  children, 
who  arc  of  age  to  understand  the  meaning  of  such  terms,  and  also 
in  the  presence  of  their  neighbors  and  others,  there  can,  it  seems 
to  us,  be  but  one  result,  and  that  would  be  to  grievously  wound  the 
feelings  and  utterly  destroy  his  wife's  peace  of  mind  to  such  an  ex- 
tent as  to  impair  her  bodily  health. 

Much  should  bo  borne  by  either  husband  or  wife  before  a  resort 
is  had  to  the  law  for  a  dissolution  of  the  marital  relation,  but  there 
must  be  a  limit  beyond  which  neither  has  the  right  to  go.  A  man 
who  persistently  calls  his  wife  a  whore,  or  who  does  so  whenever  he 
may  think  the  occasion  demands  it,  has  ceased  to  regard  her  as  his 
wife,  and  is  fast  preparing  himself  to  resort  to  even  harsher  meas* 
ures  to  degrade  her.  Conceding  it  to  be  true  the  plaintiff  may  have 
been  indiscreet,  there  is  no  evidence  tending  to  show  she  is  unchaste; 
she  therefore  must  be  regarded  as  a  virtuous  woman  and  wife,  and 
imbued  with  the  feelings  of  such.  The  treatment  she  received 
from  the  defendant  was  inhuman,  because  it  was  well  calculated  to 
impair  her  health  and  i*ender  her  unfit  to  ''  discharge  the  duties  im- 
posed by  the  marriage." 

There  may  be  legal  cruelty  without  evidence  of  actual  personal 
violence.  If  *' austerity  of  temper,  petulance  of  manner,  rudeness 
of  language,  a  want  of  civil  attention,  occasional  sallies  of  passion 
do  threaten  bodily  harm,  they  amount  to  legal  cruelty."  Beebe  v. 
Beebe,  10  Iowa,  133.  Any  course  of  conduct  therefore  which  would 
have  the  effect  to  impair  health  would  be  legal  cruelty.  Nor  is  it 
!iecessary  that  the  parties  should  wait  until  bodily  harm  has  taken 
place.  If  there  is  danger  to  be  reasonably  apprehended,  it  is  suffi- 
cient.    Caruthers  v.  Caruthers,  13  Iowa,  266. 

Taking  into  consideration  the  acts  of  personal  violence,  the  foul 
language,  and  the  defendant's  unfortunate  habit,  we  cannot  but 
think  the  plaintiff  is  entitled  to  divorce  on  the  grounds  of  inhuman 
treatment  endangering  her  life. 

[Minor  mattiM's  omitled.]  Decree  affirmed. 
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Master  and  servant  —  negligence  —  corporation, 

A  railway  brakeman  can  maintain  an  action  against  the  corporation  for  an  in- 
jarj  Bustained  through  its  negligence  to  have  its  cars  inspected. 

ACTION  of  damages  for  personal  injury.    The  opinion  states  the 
point.    The  defendant  had  judgment  below. 

Traverse,  Payne  <§  Eidhelberger  and  jif.  H.  Jones  c#  Sons,  for  ap* 
pellants. 

Trimble,  Carruthers  i6  Trimble  and  M.  A,  Loto,  for  appellees. 

Sebvers,  J.  The  "  hand  hold  "  is  made  of  iron  and  fastened 
to  the  top  of  the  car,  for  the  use  of  the  employees  ascending  or  de- 
scending the  car.  That  it  was  loose,  or  unfastened  at  one  end 
when  the  plaintiff  attempted  to  descend,  because  his  duty  required 
him  to  do  so,  and  in  consequence  thereof  he  was  thrown  or  fell  to 
the  ground,  and  was  greatly  injured  without  fault  on  his  part,  must 
for  the  purposes  of  this  case  be  conceded. 

The  court  directed  the  jury  to  find  for  the  defendant  because: 
"  First.  There  was  no  evidence  sufficient  to  warrant  the  jury  in 
finding  for  the  plaintiff;  and  second,  there  was  no  evidence  tending 
to  prove  that  defendant  knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  of  the  defect  in  the  hand-hold."  These  propo- 
sitions need  not  be  separately  considered.  The  accident  occurred 
in  the  State  of  Missouri,  and  it  is  conceded  by  both  parties  there  is 
no  statute  in  that  State  which  affects  the  questions  to  be  deter- 
mined. 

At  common  law  the  rule  is  that  railroad  corporations  are  not  in- 
surers ot  the  personal  safety  of  their  employees,  and  that  the  latter 
assume  the  ordinary  risks  incident  to  the  hazardous  business  in 
which  they  are  engaged .  But  such  corporations  are  bound  to  use 
ordinary  care  in  the  selection  of  machinery  and  appliances,  so  as 
not  to  subject  the  employee  to  unreasonable  danger,  that  must  follow 
from  insufficient  tools  and  appliances,  or  which  are  out  of  repair, 
and  therefore  insufficient  for  the  purpose  intended. 
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It  may  bo  assumed  that  a  oar  when  first  placed  upon  the  track  is 
in  proper  condition^  and  in  every  respect  suitable  for  its  intended 
use.  But  it  is  a  well-known  fact  that  in  time  it  will  become  out  of 
repair  and  unfit  for  use. 

It  is  not  the  duty  of  the  employee,  who  is  required  to  simply  use 
said  car  when  it  composes  a  part  of  a  train,  to  ascertain  and  know 
at  his  peril  when  such  time  occurs.  Such,  however  is  the  duty  of 
the  corporation,  and  ordinary  care  must  be  used  to  ascertain 
whether  the  car  is  fit  to  be  used,  and  what  is  such  care  must  be 
measured  by  the  character  of  the  business  and  the  risks  attending 
its  prosecution.  Negligence  on  tiie  part  of  the  corporation  may  con- 
sist of  acts  of  omission  or  commission,  and  it  necessarily  foUows 
that  the  continuing  duty  of  supervision  and  inspection  rests  on  the 
corporation.  For  it  will  not  do  to  say  that  having  furnished  suit- 
able and  proper  machinery  and  appliances  the  corporation  can 
thereafter  remain  passive.  The  duty  of  inspection  is  afiSrmative, 
and  must  be  continuously  fulfilled  and  positively  performed.  In 
ascertaining  whether  this  has  been  done  or  not  the  character  of  the 
business  should  be  considered,  and  any  thing  short  of  this  would 
not  be  ordinary  care. 

As  the  corporation  must  act  through  agents  and  employees,  the 
negligence  of  the  employee  upon  whom  the  duty  of  inspection  is 
devolved  is  the  negligence  of  the  corporation.  The  brakemen  on 
freight  trains  and  such  inspector  cannot  be  regarded  as  co-employees 
in  such  sense  as  to  prevent  the  former  from  recovering  of  the  cor- 
poration because  of  the  negligence  of  the  latter.  The  following 
authorities  fully,  we  think,  sustain  the  foregoing  views:  Oreenleaf 
V.  /.  a  R.  Co.,  29  Iowa,  14;  s.  c,  4  Am.  Rep.  181;  Xrot/  v.  G,  R 
I.  &  P.  R.  Co.y  32  Iowa,  357;  Buzzetl  v.  Laconia  Man/.  Co.,  48  Me. 
113;  Shanny  r.  Androscoggin  MillSy  66  id.  420;  Snow  v.  Housa^ 
tonic  R.  R.  Co.y  8  Allen,  441;  Gilman  v.  Eastern  R.  R.  Co.,  10  id. 
233;  8.  c,  13  id.  433;  Ford  v.  Fitchhurg  R.  R.  Co.,  110  Mass.  241: 
s.  c,  14  Am.  Rep.  598;  Mullan  v.  Philadelphia  and  Southern  Mail 
Steamship  Co.,  78  Penn.  St.  25;  8.  c,  21  Am.  Rep.  2;  Chicago  Jk 
Northwestern  R.  R.  Co.  v.  Jackson,  55  111.  492 ;  s.  c,  8  Am.  Rep. 
661;  BrabUts  v.  C.  £  N.  W.  R.  R.  Co.,  38  Wis.  298;  Harper  v.  R.  R 
Co.,  47  Mo.  567;  s.  c,  4  Am.  Rep.,  353;  Brothers  v.  Cartter,  52  Mo. 
373 ;  8.  c,  14  Am.  Rep.  424;  Porter  v.  Hannibal  and  St.  Joseph  R. 
R.  Co.,  71  Mo.  66;  Thompson  v.  Drymala  (Minn.),  1  N.  W.  Rep. 
255;   Warner  v.  Erie  Raihoay  Co.,  39  N".  Y.  468;  Laning  v.  K.  FI 
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C.  R  R  Co.,  49  id.  522;  8.  c,  10  Am.  Rep.  417;  Flikex.  Boston  S 
Albany  R.  R.  Co.,  53  N.  Y.  549;  s.  c,  13  Am.  Rep.  545.  This  last 
case,  ifc  is  insisted  by  counsel  for  appellee,  has  been  oyerruled  by 
the  subsequent  case  of  Malone  v.  Hathaway,  64  N.  Y.  5;  8.  c,  21 
Am.  Rep.  573.  This  is  a  mistake,  as  it  was  followed  in  the  still 
later  case  of  Booth  v.  Boston  £  Albany  R.  R.  Co.,  73  N,  Y.  38;  8.  c, 
29  Am.  Rep.  97. 

II.  The  real  difiSculty  is  in  applying  the  foregoing  principles  to 
the  facts  in  any  particular  case.  The  car  was  received  by  the 
defendant  at  Beverly,  Missouri,  on  the  12th  day  of  October,  1876, 
from  a  connecting  road^  and  was  taken  to  Chicago,  and  it  was  on 
its  return  trip,  on  the  17th  day  of  October,  the  accident  occurred. 
There  was  evidence  tending  to  show  the  car  was  in  good  order 
when  received  by  the  defendant  It  reached  Beverly  on  the  day 
after  the  accident,  and  was  again  inspected,  and  the  '^hand  hold'' 
found  in  bad  condition.  The  inspector  testified  he  put  on  a  new 
one,  and  that  the  wood  was  sound,  and  indicated  the  ^'  hand  hold** 
had  been  out  of  repair  only  a  short  time,  not  exceeding  a  week. 
The  evidence  therefore  warranted  the  conclusion  that  the '^  hand 
hold  ^  had  got  out  of  repair  at  some  time  on  the  trip  to  and  from 
Chicago. 

Now,  as  has  been  said,  the  duty  of  inspection  is  a  positive  and 
affirmative  duty,  to  be  continuously  performed  by  the  defendant; 
can  the  court,  therefore,  as  a  matter  of  law,  say  when,  where  and 
how  often  such  inspection  shall  take  place,  or  that  it  should  not 
have  been  done  at  some  time  while  the  car  was  under  the  defend- 
ant's control?  We  think  not,  and  that  it  was  a  question  for  the 
jury.  It  is  said  by  counsel  for  the  defendant  that  the  '^defect  was 
a  loose  bolt  or  screw  on  one  end,  being  a  bolt  or  screw  that  assisted 
in  retaining  the  hand  hold  in  position."  Such  defect  could  with- 
out doubt  havo  been  discovered  by  an  inspection  conducted  with 
ordinary  care.  There  is  no  occasion  to  imagine  the  cause  of  the 
accident,  or  be  at  a  loss  to  determine  whether  the  defect  could  have 
becQ  discovered  by  the  exercise  of  ordinary  care.  Herein  lies  the 
distinction  between  the  case  at  bar  and  De  Graff  y.  JV.  K  C.  &  H. 
R  R  Co.,  76  N.  T.  125. 

There  is  also  a  further  distinction.  In  the  cited  case  there  was 
evidence  tending  to  show  the  defendant  had  in  his  employ  certain 
car  inspectors,  whose  habit  it  was  to  make  an  inspection,  as  we 
understand,  before  the  cars  started  on  the  particular  trip. 
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In  the  case  at  bar  there  was  no  evidence  that  the  defendant  had 
any  car  inspector  either  at  Chicago  or  between  there  and  Beverly. 
How  often  or  when  a  car  should  be  inspected  it  is  not  for  the  court 
to  say.  If  it  is  out  of  repair,  and  thereby  an  employee  is  injured, 
it  is  for  the  jury  to  say  whether  the  defendant  by  ordinary  care 
could  have  discovered  the  defect 

The  accident  having  occurred  because  of  defective  appliances, 
the  "  defendant  must  show  that  in  the  selection  and  operation  of 
the  machinery  which  caused  or  contributed  to  the  accident  it  used 
due  care,  prudence,  skill  and  watchfulness."  Tattle  v.  tt,  B.  L  A 
P.  R.  Oo^  48  Iowa,  236. 


JudgnwfU  rmmrsed. 


EBICK80N  v.  Bell. 

(B3  Iowa,  (MT.) 

Usury — agency 

Where  an  Agent  for  loaning  money,  takes  a  secnritj  in  his  own  name  as  prin- 
cipal,  upon  usurious  interest,  the  borrower,  supposing  him  the  priodpsl, 
may  plead  usury. 

ACTION  of   replevin.      The  opinion  states  tbe  point     The 
plaintiff  had  judgment  below. 

Lot  ThoinaSy  for  appellant 
Robinson  <&  Milchrist,  for  appellee. 

Beck,  J.  The  plaintiff  claims  that  the  note  Beonred  by  the 
chattel  mortgage  is  usurious,  and  that  the  payments  made  thereon, 
and  upon  the  unlawful  interest,  are  sufiScient  to  fully  dischai^  the 
note  and  mortgage. 

[Omitting  immaterial  matters.] 

The  evidence  tends  to  prove  the  following  facts:  In  1875  plaintiff 
borrowed  of  D.  C.  Thomas  8100,  for  which  he  gave  his  note  for 
$120,  and  ten  per  cent  per  annum  interest,  payable  one  year  after 
date.  Certain  payments  were  made  upon  this  note.  All  the  busi- 
ness was  done  by  D.  C.  Thomas,  and  plaintiff  had  no  reason  to 
believe  that  he  was  acting  as  the  agent  of  another.  This  note  was 
indorsed  by  D.  C.  Thomas,  without  recourse,  to  John  Lewis.  K 
was  usurious. 
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[Omitting  immatorial  statements.] 

The  court  gave  the  jury  the  following  instruction,  which  is 
complained  of  by  defendant : 

"In  determining  whether  the  first  note  was  usurious  or  not,  you 
are  told  that  if  D.  C.  Thomas  loaned  $100  to  Erickson  and  took 
his  note  for  $120,  drawing  ten  per  cent  interest  per  annum  ;  that 
he  did  not  say  or  pretend  that  the  money  was  not  his  own,  and 
Erickson  believed  that  it  was  Thomas'  money,  then  you  should  find 
that  the  first  note  was  usurious ;  but  if  Erickson  knew  that  Thomas 
was  acting  as  agent  for  John  Lewis,  or  any  other  third  person,  or 
if  Thomas  told  him  he  was  so  acting,  and  he  in  fact  was 
acting  as  an  agent,  then  the  note  would  not  be  usurious  unless  the 
party  for  whom  he  was  acting  authorized  him  to  charge  more  than 
ten  per  cent  interest,  or  had  knowledge  that  he  was  doing  so." 

The  instruction  contemplates  the  facts  that  the  note  referred  to 
was  made  payable  to  D.  G.  Thomas,  and  that  plaintiff  had  no 
knowledge  that  the  money  was  not  really  the  property  of  the  agent, 
bat  believed  that  it  was. 

A  person  dealing  with  an  agent  in  regard  to  personal  property 
if  trusted  to  him  by  the  principal,  without  knowledge  that  the 
property  is  not  owned  by  the  agent,  but  supposing  him  to  be  the 
owner  thereof  and  the  principal  in  the  transaction,  will  possess  all 
the  rights  that  he  would  have  acquired  had  the  transaction  been 
with  the  real  principal.  See  Story's  Agency,  §  444.  This  rule  is 
applicable  to  the  case  before  us.  It  is  founded  upon  the  plainest 
principle  of  law  and  justice. 

In  support  of  his  position  that  the  instruction  is  erroneouB  counsel 
for  plaintiff  cites  Lee  v.  Chadsey,  3  Abb.  Ct.  App.  Dec.  43,  and 
Estevez  Y.  Purdy,  66*N.  Y.  446.  These  cases,  as  well  as  Belly. 
Day,  32  id.  165,  and  Condit  v.  Baldwin,  21  id.  219,  to  the  same 
effect,  differ  from  the  case  before  us  in  that  the  notes  involved  in 
the  several  actions  were  not  made  payable  to  the  persons  acting  as 
agents.  The  note  referred  to  in  the  instruction  was  payable  to  D. 
C.  Thomas,  and  he  was  not  known  by  the  defendant  to  be  the 
agent  of  Lewis.  The  fact  that  the  notes  were  payable  to  the 
principals  gave  the  respective  makers  notice  that  the  persons  with 
whom  they  dealt  were  agents.  The  defendant  in  this  case  had  na 
notice  of  that  kind. 

[But  for  errors  in  admitting  evidence] 

Judgment  reversed. 
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Abitold  V.  Waltz. 

(58  Iowa,  708.) 

Exemption  —  ••  head  of  famUif.'' 

An  onnuirried  woman,  keeping  boofle,  and  there  bringing  up  two  cbildiea  ol 
her  deceased  sister,  is  tbe  "  bead  of  a  family,*'  and  entitled  to  a  homertead 
exemption.     (See  note,  p.  249.) 

ACTION  to  enjoin  a  sale  of  real  estate.    The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

Read  £  Wilson,  for  appellant. 
Wynn  £  Wynn,  for  appellee. 

BoTHBOOK,  J.  The  cause  has  been  submitted  upon  certain  agreed 
facts,  of  Mrhich  the  following  is  the  substance  :  The  plaintiff  is  the 
owner  in  fee  of  the  property  the  sale  of  which  she  seeks  to  enjoin, 
and  she  has  been  such  owner  since  before  the  indebtedness  upon 
which  the  judgment  is  founded  accrued.  Before  she  incurred  the 
indebtedness,  and  while  the  plaintiff  was  residing  on  said  property, 
her  sister  died  at  the  home  of  the  plaintiff,  leaving  two  daughters, 
aged  abbut  seven  and  thirteen  years,  respectively.  Just  before  the 
death  of  said  sister  she  gave  the  plaintiff  .her  said  children,  and 
requested  her  to  bring  them  up  and  care  for  them,  and  be  a  mother 
to  them,  as  her  own.  The  plaintiff  accepted  the  charge  and  has 
protected,  provided  and  cared  for  said  children,  as  her  own,  ever 
since  the  death  of  their  mother.  She  has  ever  since  occupied  said 
property  as  a  home  for  herself  and  the  said  children,  and  said 
children  have  had  no  other  home,  and  have  constantly  remained 
with  the  plaintiff,  except  that  the  elder  has  been  out  at  service  for 
others  at  various  times.  The  plaintiff  has  never  lived  in  the 
property  with  her  father  nor  mother.  She  has  never  been  married, 
nor  had  any  family,  except  the  said  children  of  her  sister,  and  said 
children  have  never  been  adopted  by  her  under  the  provisions  of 
chapter  7,  title  15  of  the  Code. 

We  are  required  to  determine  whether,  under  the  foregoing  facts, 
the  plaintiff  is  the  head  of  a  family,  within  the  meaning  of  the 
statute  which  exempts  the  homestead  from  judicial  sale. 
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In  Parsons  y.  Livingston  ^  11  Iowa,  104,  the  plaintiff  was  a  widower 
and  without  children.  He  purchased  the  property  claimed  as  a 
homestead,  and  took  up  his  residence  thereon,  taking  with  him  his 
mother,  who  was  a  widow  without  children,  excepting  the  plaintiff. 
They  continued  to  live  in  said  house  as  their  home,  the  plaintiff 
supporting  his  mother.  It  was  held  that  the  plaintiff  while  thus 
living  was  the  head  of  a  family  within  the  meaning  of  the  home- 
stead act  then  in  force. 

A  family  '*  is  a  collective  body  of  persons  who  live  in  one  house, 
and  under  one  head  or  manager.''  The  case  at  bar  is  not  different 
in  principle  from  that  above  cited.  There  is  no  material  difference 
between  the  statute  there  construed  and  the  one  now  in  force.  It 
was  there  held  that  it  was  not  necessary  to  constitute  the  head  of  a 
family,  within  the  meaning  of  the  statute,  that  there  should  be 
children  of  such  head  of  a  family,  nor  that  there  should  be  husband 
or  wife,  nor  that  the  person  claiming  to  be  the  head  of  a  family 
should  be  a  surviving  husband  or  wife  to  one  who  was  the  owner 
of  the  property.  The  court  adopted  a  broader  definition,  and  as 
we  believe,  one  entirely  consistent  with  the  language  and  spirit  of 
the  statute. 

In  the  case  at  bar  the  plaintiff  is  the  head  of  a  family  in  the 
fullest  sense,  as  the  protector  of  the  children  of  her  deceased  sister. 
The  agreed  facts  show  that  she  stands  in  the  relation  of  a  parent  to 
them,  having  assumed  and  taken  upon  herself  that  obligation.  We 
are  united  in  the  opinion  that  she  is  the  head  of  a  family  within 
the  meaning  of  the  statute,  and  is  entitled  to  its  exemption.  In 
further  support  of  the  views  herein  expressed  see  Tyson  v.  Reynolds^ 
52  Iowa,  431.  Judgment  affirmed. 

Nora  BT  TUB  RcpoRm.—  Tn  Ty8on  v.  Reytmlda^  S8  Iowa,  431,  it  was  held  that  a  widower, 
with  whom  lived  his  son  and  son's  wife,  and  who  employed  a  household  servant,  was  the 
bead  of  a  family  within  the  meaning  of  the  statute  granting  exemptions.  The  court  said: ' 
**A  ftoiily  is  *  the  collective  body  of  persons  who  live  in  one  house,  under  one  head  or 
manager.*  The  relation  existing  between  such  persons  must  be  of  a  permanent  and  do- 
mestic character,  not  abiding  together  temporarily  as  strangers.  There  need  not,  of 
MoesBity,  be  dependence  or  obligation  growing  out  of  the  relation.  Code,  9  9073,  provides 
that  the  word  family,  used  in  the  preceding  section,  does  not  include  strangers  or  boarders 
lodgiog  with  the  family.  This  would  seem  to  imply  that  the  term  does  not  include  persons 
livhig  In  the  family  who  are  not  strangers  or  boarders.  The  son  and  his  wife  were  neither 
strangers  nor  boarders,  but  lived  with  the  father,  who  provided  for  them  as  for  children 
ordependents.  We  conclude  that  they,with  his  domestic,  constituted  interveuor's  family.** 

See  CnlUer  v.  Lattimrr.B  Baxt.  420;  s.  c,  35 Am.  Rep.  Til;  Calhoun  v.  WilUamn^  89 
Oratt.  16;s.c.,34  Am.  Rep.750.      ' 
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Obaul  V.  Strutzel. 

(58  Iowa.  718.) 

NegoHabU  intirument — indanemerU  after  maturity  —  indorser,  haw  hM, 

To  hold  one  who  indorses  a  negotiable  note  after  mataritj,  payment  most  be 
demanded  of  all  the  makers  within  a  reasonable  time  thereafter,  and  imino- 
diate  notice  of  non-payment  given  to  him. 

ACTION  on  a  promissory  note.    The  opinion  states  the  point. 
The  defendant  had  judgment  below. 

E,  C,  JioweU  and  K.  Corning,  for  appellant. 
A.  R.  Cot  ion,  for  appellee. 

RoTHROCK,  J.  It  is  contended  by  counsel  for  the  plaintiff  that 
as  to  the  note  which  was  over-due  when  it  was  indorsed,  no  demand 
of  payment  and  notice  of  non-payment  to  the  indorser  was  neces- 
sary. But  such  is  not  the  rule.  A  note  indorsed  after  due  most 
be  presented  to  the  makers  for  payment  within  a  reasonable  time, 
and  notice  of  non-payment  must  bo  given  to  the  indorser  immedi- 
ately, which  means,  at  furthest,  the  next  day  after  default,  where 
the  parties  reside  in  the  same  town.  McKewer  v.  Kirtland,  33 
Iowa,  348;  Pryor  v.  Bowman,  38  id.  92;  Blake  v.  McJfiUen,  33  id. 
150;  Bank  of  Bed  Oak  v.  Orvis,  40  id.  332. 

There  was  no  evidence  tending  to  show  a  demand  upon  all  the 
makers  of  the  note  within  a  reasonable  time,  nor  at  any  time.  It 
does  appear  that  the  plaintiff  mailed  written  notices  to  the  makers, 
;ind  that  two  of  them  called  upon  him  in  a  day  or  two  afterward. 
All  of  the  parties,  so  far  as  appears,  resided  in  the  same  neighbor- 
hood. It  does  not  appear  that  the  note  was  at  any  time  presented 
for  payment  personally  to  all  the  makers.  This  must  be  done  to 
charge  the  indorser,  or  the  presentment  must  be  made  at  the  place 
of  residence  or  business  of  tlio  makers.  Hartford  Bank  v.  Green^ 
11  Iowa,  47G;  Edw.  on  Bills  and  Notes,  485. 

[Minor  mattei*s  omitted.] 

Judgmmi  affirmed. 
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TuRKER  V.  Webster. 

(24  Kans.  38.) 
OmUraei  —  ageneff — price  in  ease  of  mimmderttanding , 

Where  a  contract  for  work  is  made  tlirougli  an  agent  on  behalf  of  one  of  the 
parties,  and  on  completion  tlie  parties  differ  in  tlieir  understanding  as  to 
the  price,  the  law  will  award  a  reasonable  compensation,  although  it  mAj 
exceed  what  the  agent  was  authorized  to  offer. 

ACTION  for  services.    The  opinion  states  the  case.    The  plaint- 
iff bad  judgment  below. 

J.  D,  McCuey  for  plaintiffs  in  error. 

Hill  &  Broadheady  for  defendant  in  error. 

Brewer,  J.  In  an  action  commenced  by  plaintiffs  in  error  an 
attachment  was  issued,  placed  in  the  bands  of  the  sheriff,  and  by 
him  levied  upon  certain  mill  property.  Pending  the  attachment 
proceedings,  the  sheriff,  under  direction  of  plaintiffs  in  error,  em- 
ployed defendant  in  error  to  watch  the  property,  and  this  action 
was  brought  by  defendant  in  error,  plaintiff  below,  to  recover  foi 
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such  services.  That  the  sheriff  was  authorized  by  plaintiffs  in 
error  to  employ  defendant  in  error,  and  that  the  latter  performed 
the  services,  are  conceded  facts.  The  dispute  is  as  to  the  compen- 
sation. Webster  claims  that  the  contract  price  was  three  dollars 
per  day,  and  that  it  was  worth  that  amount;  while  Turner  &  Otis 
say  that  they  authorized  the  sheriff  to  contract  for  only  one  dollar 
and  a  half  a  day,  and  the  sheriff  says  that  that  was  all  he  prom- 
ised to  pay.  The  misunderstanding  seems  to  have  arisen  in  this 
way.  After  the  attachment  Turner  &  Otis  requested  the  sheriff  to 
find  some  one  to  guard  the  mill.  Meeting  Webster  he  asked  him 
what  he  would  undertake  the  job  for.  He  replied,  one  dollar  and  a 
half  a  day,  and  nights  the  same.  The  sheriff  understood  him  to 
say  and  mean  one  dollar  and  a  half  for  each  day  of  twenty-four 
hours,  while  plaintiff  meant  that  amount  for  a  day  of  twelve  hours, 
and  the  same  for  the  night  time,  or  three  dollars  for  every  twen^- 
four  hours.  The  sheriff  reported  the  offer  to  Turner  &  Otis  as  he 
understood  it,  and  they,  after  some  hesitation,  told  him  to  accept 
the  offer  and  employ  Webster.  Without  further  words  as  to  the 
price  the  sheriff  gave  the  key  of  the  mill  to  Webster,  and  told  him 
to  go  ahead.  Now  the  contention  of  plaintiffs  in  error  is  that  the 
case  turns  on  the  law  of  agency ;  that  they  never  personally  em- 
ployed Webster;  that  the  sheriff  was  only  a  special  agent  with 
limited  powers,  only  authorized  to  bind  them  by  a  contract  to  the 
amount  of  one  dollar  and  fifty  cents  per  day  of  twenty-four  hours; 
that  Webster  is  chargeable  with  notice  of  the  extent  of  the  sheriff's 
authority,  and  can  enforce  the  contract  as  against  the  plaintiffs  in 
error  to  the  extent  only  of  such  authority.  For  any  contract 
beyond  that  amount  the  special  agent  binds  himself  alone,  and  not 
the  principal.  On  the  other  hand,  the  defendant  in  error  contends 
that  where  services  are  contracted  for  and  rendered,  and  no  price 
stipulated,  the  law  awards  reasonable  compensation  therefor,  and 
that  where  there  is  a  misunderstanding  as  to  the  price,  the  one 
party  understanding  it  at  one  sum  and  the  other  at  a  different 
there  is  no  stipulation  as  to  the  price,  and  that  it  makes  no  differ- 
ence whether  the  contract  be  made  through  an  agent  or  with  the 
principal  directly.  In  the  case  at  bar  he  contends  that  it  is  imma- 
terial that  the  conversation  and  misunderstanding  were  with  the 
sheriff,  the  agent,  and  that  the  rule  is  just  the  same  as  though 
the  talk  and  misunderstanding  had  been  with  Turner  &  Otis  per* 
sonally. 
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We  think  the  case  rests  upon  the  propositions  advanced  by  the 
defendant  in  error.  It  will  not  be  questioned  that  where  the 
minds  of  two  contracting  parties  do  not  come  together  upon 
the  matter  of  price  or  compensation,  but  do  upon  all  other  matters 
of  the  contract,  and  the  contract  is  thereupon  performed,  the  law 
awards  a  reasonable  price  or  compensation.  Thus,  where  shingles 
were  sold  and  delivered  at  $3.25,  but  there  was  a  dispute  as  to 
whether  the  $3.25  was  for  a  bunch  or  for  a  thousand,  it  was  ruled 
that  unless  both  parties  had  understandingly  assented  to  one  of 
those  views  there  was  no  special  contract  as  to  price.  Chreene  ♦. 
Bahman,  2  Woodb.  &  M.  239.  It  is  said  by  Parsons  in  his  work 
on  Contracts,  vol.  1,  p.  389,  that ''  there  Is  no  contract  unless  the 
parties  thereto  assent;  and  they  must  assent  to  the  same  thing  in 
the  same  sense.''  Here  Webster  never  assented  to  a  contract  to 
work  for  $1.50  a  day.  He  agreed  to  do  a  certain  work,  and  did  it, 
but  his  understanding  was  that  he  was  to  receive  $3  per  day.  Tur- 
ner &  Otis  employed  him  to  do  that  work,  and  knew  that  he  did 
it;  but  their  understanding  was  that  they  were  to  pay  but  $1.50  a 
day.  In  other  words,  the  minds  of  the  parties  met  upon  everything 
but  the  compensation.  As  to  that  there  was  no  (iggregatio  mentiunu 
What,  then,  should  result?  Should  he  receive  nothing  because 
there  was  no  mutual  assent  to  the  compensation?  That  were  mani- 
fest injustice.  Should  his  understanding  bind  both  parties  ?  That 
were  a  wrong  to  them.  Should  theirs  control?  That  were  an 
equal  wrong  to  him.  The  law,  discarding  both,  says  a  reasonable 
compensation  must  be  paid.  So  that  if  the  negotiation  had  been 
between  the  parties  directly,  and  this  misunderstanding  had  arisen, 
the  rule  of  reasonable  compensation  would  unquestionably  have 
obtained.  Now,  how  does  the  law  of  agency  interfere?  The 
proposition  of  law  advanced  by  counsel  for  plaintiff  in  error,  that 
a  special  agent  binds  his  principal  to  the  extent  only  of  the  authority 
given,  and  himself  by  any  promise  in  excess,  is  clear.  But  the  agent 
made  no  promise  in  excess  of  his  authority.  He  promised  that  which 
he  was  authorized  to  promise.  That  the  other  party  misunder« 
stood  the  extent  of  the  promise,  is  surely  no  reason  for  holding  the 
agent  bound  for  more  than  he  did  in  fact  promise.  The  agent 
has  rights  as  well  as  the  principal.  The  work  is  not  done  for  his 
benefit  He  has  discharged  his  agency  m  good  faith,  and  to  the 
best  of  his  ability.  Why  should  he  be  mulcted  in  any  sum  on  ac- 
count of  the  misunderstanding  of  the  party  with  whom  he  con- 
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tnicted  P  If  compensation  were  given  on  the  basis  of  his  promise, 
then,  if  his  promise  was  in  excess  of  his  authority,  he  should  be 
responsible  for  the  excess ;  bat  where  the  promise  is  ignored,  and 
compensation  given  on  the  basis  of  value  alone,  he  should  not  be 
charged  with  the  excess  of  such  value  above  his  authority.  An 
agent  is  responsible  for  good  faith.  That  is  not  questioned.  He  does 
not  insure,  either  to  his  principal  or  the  opposite  party.  Acting 
in  good  faith,  and  to  the  best  of  his  ability,  we  can  see  no  reason 
for  making  him  responsible  for  any  mere  misunderstanding.  Jus- 
t)be  is  done  to  all  parties  by  ignoring  any  promise  or  understanding 
as  to  compensation  and  giving  to  the  laborer  reasonable  compensa* 
tion  for  the  work  done,  and  requiring  the  party  receiving  the  bene- 
fit of  such  work  to  pay  a  just  and  reasonable  price  therefor. 

The  case  was  submitted  to  the  jury  upon  this  basis,  and  while 
the  instruction  asked  by  plaintiffs  in  error,  and  refused,  was  un- 
questionably good  law  in  the  absttact,  and  while  some  criticism 
might  fairly  be  placed  upon  one  of  the  instructions  given,  and  upon 
the  answers  of  tho  jury  to  two  special  questions,  we  think  the  main 
question  was  fairly  presented  and  that  no  error  appears  justifying 
a  reversal  of  the  judgment,  and  it  will  be  affirmed. 

Judgment  affirmed. 

All  the  justices  concurring. 


Smith  v.  Boobbs. 

CM  Kaiu.  140.) 

Parent  and  child -J-step^hild^^  support. 

When  a  step-father  has  voluntarilj  assamed  the  caro  and  support  of  hlsstq;^ 
child,  he  cannot  recover  for  compensation  therefor.    (See  note, p,  356.) 

ACTION  on  account.     The  opinion  states  the  case.    The  defend- 
ant had  judgment  below. 

Hentig  <&  Sperry,  for  plaintiflP  in  error. 

A,  B.  Jetmore,  for  defendant  in  error. 

Valentine,  J.     This  was  an  action  brought  by  the  plaintiff  in 
error,  in  the  Probate  Court  of  Shawnee  county,  on  an  account  against 
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the  defendant  in  error,  as  executor  of  the  estate  of  Emma  J. 
Rogers,  deceased,  who  at  the  time  of  her  death  was  the  wife  of  the 
defendant  in  error.  When  the  said  Emma  J.  Rogers  was  seven 
years  of  age,  her  mother  intermarried  with  plaintiff  in  error,  and 
said  Emma  J.,  with  her  brother,  lived  with  her  mother  and  step- 
father as  one  of  the  family,  working  and  discharging  the  duties  of 
a  chilJ,  without  any  contract  or  understanding  that  she  was  to  be 
paid  for  her  labor,  or  that  she  was  to  pay  for  her  maintenance. 
After  she  became  of  age,  she  married  the  defendant,  aad  soon  after 
her  marriage,  died.  The  account  of  the  plaintiff  in  error  is  for 
board  and  clothing,  furnished  to  said  Emma  J.,  his  step-child, 
while  she  was  a  minor.  The  plaintiff  proved  his  account  in  accord- 
ance with  the  facts  above  stated,  and  rested;  whereupon  the  defend- 
ant in  error  moved  the  court  for  judgment  upon  the  pleadings  and 
evidence,  which  motion  was  sustained  by  the  Probate  Court,  The 
plaintiff  took  the  case  to  the  District  Court  on  petition  in  error, 
where  the  judgment  of  the  Probate  Court  was  aflQrmed,  and  the 
plaintiff  now  brings  the  case  to  this  court  for  review. 

The  only  errors  complained  of  by  the  plaintiff  in  error  as  occurring 
in  either  the  Probate  Court  or  the  District  Court,  areas  follows:  Firsts 
The  court  erred  in  sustaining  the  motion  of  the  defendant  for  judg- 
ment Second,  The  said  judgment  was  given  for  the  said  defendant^ 
when  it  ought  to  have  been  given  for  the  said  Charles  E.  Smith, 
according  to  the  law  of  the  land. 

Did  either  court  commit  any  substantial  error?  For  the  pur- 
poses of  this  case,  we  shall  suppose  that  the  plaintiff  in  error  has 
80  preserved  his  exceptions  to  all  questioned  rulings  of  the  courts 
below,  and  so  got  his  case  into  this  court,  that  we  may  hear  and  de- 
termine the  case  upon  its  merits;  but  this  supposition  is  extremely 
favorable  to  the  plaintiff  in  error.  Upon  the  merits  of  this  case, 
we  think  the  plaintiff  in  error  must  fail.  He  cannot  recover  for 
the  board,  clothing,  etc.,  for  which  he  has  charged.  During  all  the 
time  while  he  was  furnishing  such  board,  etc.,  he  stood  m  loco  par* 
mtis  toward  the  said  Emma  J.  Rogers,  then  Emma  J.  Hill.  They 
Bustained  the  relation  toward  each  other  of  substantially  parent  and 
child.  When  said  Emma  J.  was  only  seven  years  old,  and  living 
with  her  mother,  Mrs.  Susannah  Hill,  the  plaintiff  married  the 
mother  and  took  the  child  along  with  the  mother  to  live  with  him; 
and  from  that  time  on,  for  about  twelve  years,  the  girl  lived  with 
her  mother  and  the  plaintiff  as  one  of  their  family,  receiving  board- 
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ing,  clothing,  schooling,  etc.,  and  performing  services  as  one  of  the 
family  with  no  thought  or  expectation  on  the  part  of  any  one  that 
anybody  should  give  or  receive  any  other  or  further  compensation 
for  these  mutual  benefits  and  services.  When  the  girl  was  about 
nineteen  years  old,  she  married  the  defendant,  and  soon  afterward 
died.  The  defendant  having  been  appointed  her  executor,  the 
plaintiff  commenced  this  action  in  the  Probate  Court  against  him, 
with  the  result  aforesaid. 

We  think  the  decisions  of  the  courts  below  were  correct  We 
think  Mr.  Schouler  in  his  work  on  the  Domestic  Belations  (p.  378), 
states  the  law  governing  this  case  very  correctly.  His  language  is 
as  follows:  '^It  is  well  settled  that  in  the  absence  of  statutes,  a 
person  is  not  entitled  to  the  custody  and  earnings  of  step-children, 
nor  bound  by  law  to  maintain  them.  Yet  if  a  step-father  volun- 
tarily assumes  the  care  and  support  of  a  step-child,  he  stands  in 
loco  parentis  ;  and  the  presumption  is,  that  they  deal  with  each 
other  as  parent  and  child,  and  not  as  master  and  servant  —  in 
which  case  the  ordinary  rules  of  parent  and  child  will  be  held  to 
apply,  and  neither  compensation  for  board  is  presumed  on  the  one 
hand,  nor  for  services  on  the  other."  We  do  not  think  that  the 
plaintiff  is  entitled  to  recover  in  this  case,  and  hence  the  judgment 
of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

All  the  justices  concurring. 

NoTB  BT  TBS  RcpoRTKR.— In  Qtrdf  y.  W^mt^  Iowa  Supreme  Oourt,  October  90, 1680, 
11  Rep.  199,  an  acdon  for  board,  it  was  held  that  where  a  step-father  receives  a  step-son 
into  his  family,  he  is  entitled,  while  standing  in  loco  parent ig,  to  the  rights  and  is  subject 
to  the  liabilities  of  an  actual  parent.  The  court  said:  '*  It  is  said,  however,  that  the  de- 
fendant was  under  no  obligation  to  maintain  the  child  of  his  wife  by  a  former  marriage. 
We  have  no  occasion  to  determine  the  question  whether  the  defendant  could  have  been 
compelled  to  take  his  wife's  child  into  his  family  and  maintain  it  as  his  own.  But  we  be* 
lieve  it  is  well  settled  that  he  is  liable  when  he  takes  such  children  into  his  family  and  keeps 
them  as  part  thereof.  When  this  relation  exists  between  the  parties,  the  child  cannot  re- 
cover for  services  rendered,  and  the  step-father  cannot  ordinarily  recover  for  the  support 
and  maintenance  of  the  child.  When  a  roan  stands  in  loco  parentis^  he  is  entitled  to  tlie 
rights  and  subject  to  the  liabilities  of  an  actual  parent,  although  he  may  not  have  been 
legally  compelled  to  assume  that  situation.  Wmiam%  v .  Hutchinson^  3  N.  T.  312 ;  Stout  v. 
CarVy  8  Esp.  1;  Cooper  v.  MarHn^  4  East,  78 ;  and  see,  Bradford  v.  BodJUh^  39  Iowa,  681. 
It  appears  from  the  report  made  the  defendant  in  this  case,  that  when  the  plaintiff  was 
three  months  old  he  took  him  into  his  family  and  txmrded  him,  furnishing  him  with  bii 
clothing  and  other  necessaries,  as  one  of  his  own  children.  Under  these  circumstances 
the  relation  between  the  parties  was  that  of  parent  and  child,  with  like  obligations.  Brad' 
ford  V.  Bodfish,  aupra."'  In  the  latter  case,  it  was  held  that  the  step-father,  assumingthe 
place  of  the  parent,  was  responsible  for  education  and  maintenance.  And  In  WiUiami  v. 
JJiiichinrnn^  ntpra^  it  was  held  that  the  step-child,  under  such  circumstances,  could  not 
maintain  an  action  for  services  to  the  step-father,  although  their  value  exceeded  the  e» 
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'^eoA^'^  **^****^*'''  and  support.    The  court  said:  •*  The  policy  of  the  law  seems  to  be 

e^^^'^ftge  and  protect  that  relation  —  to  encourage  an  extension  of  the  circle  and  influ- 

Odr  ^  ^  ^0  domestic  fireside.    And  unless  compelled  by  some  rigid  law,  we  should  not  by 

^'^1  ?^<>n  establish  a  rule  calculated  to  deter  the  husband  from  adopting  his  wife's  chil- 

o^Ve'   '''*  former  marriage,  in  to  his  family.  The  marriage  with  the  mother,  it  has  been  held, 

^  o«  ^'^^  relation  which  would  otherwise  exist  between  her  and  her  children,  as  guard- 

'^^Cj  ***elr  persons.    If  therefore  the  husband  voluntarily  adopts  them  into  his  family, 

^)^  ci^  ^^d  supports  them,  and  discharges  his  whole  duty  toward  them  as  a  parent  and  a 

"^So  ^^^5^*^%  the  law  should  be  liberally  construed  in  his  favor. "    The  court  also  observed: 

ettei^^  ^ta  liable  for  necessaries  furnished  to  a  child  standing  in  that  relation,  to  the  same 


Statb  V.  Wilson. 

(94  Kans.  180.) 
Criminal  law  —  evidence  —  dying  dedaratione, 

Pying  declarations  are  admissible  in  evidence  if  the  declarant  had  given  up 
all  hope  of  life,  although  he  did  not  state  that  he  was  expecting  to  die  im- 
mediately, and  although  the  same  matter  had  been  testified  to  hj  the 
declarant  on  a  preliminary  examination  of  the  accused,  and  that  testimony 
had  been  properly  given  in  evidence. 

CONVICTION  of  murder.     The  opinion  states  the  case. 

Bowman  i(*  Bticher  and  W.  K  Lathey,  for  appellant 
John  Reidy  county  attorney,  for  State. 

Brewer,  J.     [Omitting  a  statutory  point.  J    We  pass  now  to  the 
only  other  matter  discussed  by  counsel,  and  that  is,  the  dying  de- 
clarations.    As  to  these,  it  is  insisted  that  no  sufficient  foundation 
was  laid ;  and  secondly,  that  the  best  evidence  of  such  declarations 
wjis  not  produced.     These  declarations  were  made  some  four  or  five 
liours  before  death,  and  after  the  doctor  had  told  Ball  there  was  no 
hope,  and  that  he  could  not  live.     They  were  made  in  response  to 
an  inquiry  as  to  whether  he  wanted  to  make  any  statement  concern^ 
ing  the  transaction.  When  advised  by  the  physician  that  there  was  no 
ho[ie,  he  requested  that  a  Mr.  Harris  be  sentfor  to  come  and  pray  with 
him.   He  also  said  that  he  was  not  afraid  to  die,  or  was  willing  to  die, 
and  that  he  forgave  the  parties  who  were  the  cause  of  his  death. 
Vol.  XXXVI  ^  33 
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Of  course,  the  only  question  is,  whether  these  declarations  were 
made  under  the  sense  of  impending  death.  Now  the  deceased  had 
been  lying  on  his  bod  for  many  days,  suffering  from  this  wound. 
The  doctor  testifies  that  lie  thinks  that  the  deceased  had  given  up 
hope,  even  before  he  advised  him  that  there  was  no  hope.  When 
so  advised,  he  requests  that  arrangements  be  made  for  prayers;  and 
then  uix)n  being  asked,  gives  his  statement  of  the  transaction  in 
whicli  lie  received  liis  mortal  wound.  It  is  tj'ue  that  such  declara- 
tions must  ho  made  under  a  sense  of  impending  deatii;  but  a> 
Greenleaf  in  his  work  on  Evidence  says,  "It  is  not  necessary  that 
they  should  he  stated  at  the  time,  to  be  so  made.  It  is  enough,  if 
it  satisfactorily  appears,  in  any  mode,  that  they  were  made  under 
that  sanction  ;  whether  it  be  directly  proved  by  the  express  lan- 
guage of  the  declarant,  or  bo  inferred  from  his  evident  danger,  or 
the  opinion  of  the  medical  or  other  attendants  stated  to  him,  or  from 
his  conduct,  or  other  circumstances  of  the  case,  all  of  which  are  re- 
sorted to,  in  order  to  ascertain  the  state  of  the  declarant's  mind."  1 
Grocul.  Ev.  (13th  ed.),  §  158.  We  think  that  it  was  satisfactorily 
shown  by  all  the  surrounding  circumstances  that  these  declarations 
Avere  made  under  a  sense  of  impending  death,  and  were  therefore 
admissible  in  evidence.  The  doctor  testified  that  he  made  a  min- 
ute of  the  declarations,  but  had  lost  it.  Objection  was  made  to 
any  evidence  of  those  declarations  without  the  production  of  that 
minute  or  memorandum,  but  this  objection  was  overruled.  It  is 
unnecessary  to  determine  whether  sufficient  evidence  was  given  of 
loss  and  search  to  open  the  door  to  parol  testimony  of  the  contents 
of  this  nicmoranduni  as  of  a  lost  instrument,  for  if  the  memoran- 
dum had  been  produced,  it  would  not  have  been  admissible.  It 
was  no  oflicial  document,  but  simply  a  memorandum  made  by  an 
individual  of  what  he  heard  another  party  say.  It  would  have  been 
of  aid  in  refreshing  the  witness's  memory,  but  was  not  of  itself 
admissible  testimony. 

A  final  objection  is  made,  thut  these  declarations  should  not  have 
been  admitted,  because  the  testimony  of  the  deceased  given  on  the 
preliminary  examination  had  been.  The  argument  is,  that  dying 
declarations  are  admitted  only  because  of  a  necessity  therefor  ;  that 
hei*c  was  no  such  necessity,  for  the  very  testimony  of  the  deceased 
was  already  before  the  jury;  that  it  parallels  the  case  of  a  deposi- 
tion which  is  not  admissible  when  the  witness  is  present  in  the 
court  room.     We  do  not  think  the  argument  sound,  for  while  neoes* 


Digitized  by 


Google 


JULY  TEUM,  1880.  259 


Switzer  v.  Wilvers. 


sitj  was  no  doubt  the  reason  wliich  relaxed  ilie  rule  excluding  hear- 
say testimony  in  favor  of  dying  declarations,  yet  it  is  not  indispens- 
able tliat   such   necessity  exist  in   each   individual   case.     Thus, 
though  thero  wero  many  witnesses  of  tlio  fatal  encounter,  that  fact 
Would  not  exclude  the  dying  declarations  of  tlie  deceased.     Indeed, 
the  admissibility  of  dying  declarations,  in  prosecutions  for  homi- 
cide has  become  an  established  rule  of  evidence,  and  such  testimony 
^fl  competent  and   received  independent  of  any  question  as  to  the 
paucity  or  abundance  of  other  testimony. 

These  are  all  the  matters  presented  for   our  consideration  ,  and 
^^  them  appearing  no  error,  the  judgment  will  bo  affirmed. 

Judgment  affirmed. 
VALENTINE,  J.,  Concurring. 

^oktok,  C.  J.,  dissented  on  the  statutory  point. 


Switzer  v.  Wilvers. 

ON  Kans.  384.) 
Ageiicy  —  to  sell  —  rnoHgage, 

>j»  ^'*'«^'H.oTity  to  an  agent  to  sell  personal  property  does  not  warrant  him  in 

mortgaging  it. 


k." 


^I  ON  on  account.     The  opinion  states  the  case.     The  defend* 
^rxt  had  judgment  below. 

®^^*    Foster,  for  plaintiff  in  error. 

o^M^Z^r  ifr   Cunninnhain  and   Gnrver  S  Bond,  for  defendant  in 
error. 

.,      ^^"XON,  C.  J.     [Omitting  some  immaterial  statements.]     On 

'^^   day  of  September,  1879,  Egerton  R.  Switzer  commenced 

c^   '^^^ion  before  a  justice  of  the  peace  in  the  city  of  Salina.     He 

.    ^  «^  is  affidavit  and  undertaking,  and  obtained  an  order  of  arrest 

/Silvers      Thereon  the  latter  was  arrested.     Wilvers  filed  his 

.^     ^^Ti  to  be  discharged  from  the  order  of  arrest,  "for  the  reason 

^he  affidavit  upon  which  said  order  of  arrest  was  issued  waa 
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insufficient  to  justify  the  arrest  of  said  defendant."  The  affidavit 
for  the  order  of  arrest  was  decided  by  the  justice  to  be  insufficient. 
AVilvers  was  discharged  from  arrest,  to  which  Switzer  excepted. 

On  February  21,  1880,  npon  proceedings  in  error,  the  District 
Court  of  Saline  county  affirmed  the  decision  of  the  justice,  and  the 
case  is  now  hero  for  our  consideration.  The  affidavit  for  the  arrest 
charged  that  Wilvers  liad  begun  to  convert  his  property,  or  a  part 
thereof,  into  money,  for  the  purpose  of  defrauding  his  creditoi-s, 
and  had  property  and  rights  in  action  which  he  fraudulently  con- 
cealed, and  had  begun  to  assign,  remove  and  dispose  of  his  prop- 
erty, or  a  part  thereof,  with  intent  to  defraud  his  creditors. 

The  facts  claimed  to  justify  the  belief  in  the  fraud  charged  were, 
in  substance:  That  Switzer  was  a  physician  in  attendance  on  Wil- 
vers' wife.  Wilvers  was  unable  to  get  credit  for  medicine,  and  was 
owing  therefor.  Switzer  assumed  the  debt,  Wilvers  selling  him  a 
colt  as  payment,  which  was  left  in  possession  of  Wilvers.  Wilvers 
then  discharged  Switzer,  and  falsely  pretending  that  he  could  sell 
Tiio  colt  and  would  do  so,  and  pay  Switzer,  obtained  leave  of  Switzer 
to  do  so,  but  did  not  attempt  to  sell  said  colt  and  pay  Switzer,  but 
immediately  mortgaged  the  colt  to  another  party  (Dr.  J.  W.  Jenney), 
giving  to  Switzer  nothing  and  refusing  to  state  what  the  considera- 
tion of  said  mortgage  was,  but  stating  that  **  that  was  his  business." 

We  perceive  no  error  in  the  ruling  of  the  court.  The  affidavits 
siiow  asale  of  tlio  colt  to  Switzer.  The  latter  subsequently  author- 
ized Wilvers  to  sell  the  animal.  Without  authority  he  executed 
a  chattel  mortgage  in  his  own  name  to  another  party.  The  mort- 
gage was  worthless  and  void.  Switzer  had  not  parted  with  his  colt, 
and  is  entitled  to  reclaim  it  of  Wilvers,  or  of  the  alleged  mortgagee. 
A  power  to  sell  does  not  authorize  a  mortgage.  The  facts  do  not 
sustain  the  speci6c  charges  of  the  affidavit,  hence  the  justice  right- 
fully decided  the  affidavit  insufficient. 

The  judgment  of  the  District  Court  will  be  affirmed. 

Judgment  affirmed. 

All  the  justices  concurring. 
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Hebrimak  V.  Shomok. 

(84  KaDB    887.) 

AUamey  andcHent  —  attorney  to  coUect — mu$t  receive  only  money. 

An  attorney  employed  to  collect  a  note  has  no  implied  authority  to  receiT« 
anything  bat  money  in  payment. 

ACTION  to  stay  execution.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

Vo8s  £  Van  Syckely  for  plaintiff  in  error. 

*S'.  JV".  Afidr&tvs,  and  //.  O,  Webb,  for  defendant  in  error. 

Br£W£R,  J.  R.  Schulenberg  &  Co.  obtained  a  judgment  against 
defendant  in  error,  plaintiff  below,  which  they  assigned  to  plaint- 
iff in  error,  defendant  below.  Execution  was  issued  upon  such 
judgment,  and  levied  upon  a  stock  of  goods  belonging  to  Shomon. 
The  latter  thereupon  brought  this  action  to  restrain  proceedings 
upon  that  execution,  alleging  that  the  judgment  had  been  fully 
l)aid  and  discharged.  The  case  was  tried  by  the  court  without  a 
jury,  and  findings  and  judgment  were  in  favor  of  the  plaintiff. 
The  court  found  specially,  that  the  judgment  had  been  paid  before 
the  issue  of  the  execution. 

It  appears  that  a  Barbour  county  warrant  was  received  by  the 
attorney  of  record  of  Schulenberg  &  Co.,  from  Shomon,  after  the 
entry  of  judgment  Shomon  claimed  that  the  attorney  received  it 
as  payment ^ro  tanto.  The  attorney  testified  that  he  only  received 
it  to  collect,  and  to  apply  the  proceeds  when  collected  upon  the 
judgment.  The  warrant  was  never  paid,  and  was  doubtless  fraud- 
ulent and  worthless.  We  shall  not  stop  to  consider  the  contradic- 
tion between  these  witnesses,  for  we  think  the  judgment  must  bo 
reversed  upon  the  undisputed  facts.  There  is  no  pretense  that  the 
phiin tiffs  in  the  judgment  knew  of  the  action  of  their  attorney, 
authorized  or  ratified  it,  or  that  he  had  any  special  directions  or 
authority  in  the  matter.  He  had  simply  the  general  authority  of 
an  attorney  in  the  collection  of  a  judgment.  But  this  general  au- 
thority is  to  receive  money  only  in  payment.  He  can  neither  sell, 
assign,  or  compromise  a  judgment,  nor  receive  notes,  warrants,  goods» 
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cluittels  or  land  in  payment.  Receiving  a  county  warrant  is  simply 
exchanging  a  judgment  claim  against  a  debtor  for  a  claim  ngains( 
a  county.  It  matters  not  that  the  debtor  is  insolvent  and  the  war- 
rant valid  and  valuable.  The  attorney  is  employed  to  collect,  that 
is,  receive  the  money  due  on  the  judgment,  and  not  to  trade  the 
claim  for  any  thing  although  apparently  or  in  fact  more  valuable. 
The  authorities  in  this  direction  are  clear  and  abundant.  See 
among  others:  2  Dan.  on  Neg.  Inst.,  §  12 io;  Cliapman  v.  Cotoles, 
41  Ala.  103;  Wright  v.  Dailey,  2G  Tex.  730;  Bradford  v.  Arnold, 
33  id.  412 ;  Moye  v.  Cogdell,  G9  N.  C.  93 ;  Maddux  v.  Bevan,39  Md. 
48o;  Waldoi  v.  Bolton,  bb  Mo.  405;  Spears  v.  Lcdergerber,  56  id. 
4(i5;  Harper  v.  Harvey,  4  W.  Va.  539  ;  Maxtoell  v.  OweUy  7  Coldw. 
(Tenn.)  C30 ;  Campbell  \,  Bailey,  19  La.  Ann.  172;  Davis  v.  Lee, 
20  id.  248 ;  Mayer  v.  Blease,  4  Rich  (S.  C),  10;  Carstem  v.  Barn- 
storf,  11  Abb.  Pr.  (N.  S.)  442  ;  Beers  v.  Hendrickson,  45  N.  Y. 
6G5  ;.  Do  Mets  v.  Dagron,  53  id.  635 ;  Marbourg  v.  JSmith,  11  Kans. 
554. 

The  attorney  may  be  perRonally  responsible  for  any  contract  which 
lie  made,  but  his  clients  are  not  bound  by  his  agreement  to  receive 
county  warrants  or  other  property  in  payment  of  their  judgment 
Hence,  whether  the  warrant  was  received  according  to  the  agree- 
ment as  he  states  it,  or  as  Shomon  testifies,  is  immaterial  so  far  as 
tlie  satisfaction  of  the  judgment  is  concerned. 

The  judgment  will  therefore  be  reversed,  and  the  case  remanded 
for  a  new  trial. 

^udffinerU  reversed. 

All  the  justices  concurring. 


Praker  v.  Littlb. 

(24  Kans.  598.) 

Mistake  — payment  of  altered  note. 

The  accommodation  maker  of  a  note  which  has  been  materially  altered  with- 
out his  knowledge,  having  paid  it  in  ignorance  of  the  alteration,  may 
recover  tilt*  money  so  paid;  even,  it  seertiA  if  such  payment  was  negli^nt. 

AC'TIOX  for  recovery  of  money.     The  opinion  states  the  case. 
Tlie  defendant  had  judgment  below. 
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H,  G.  Etcggles  and  (K  II.  Benileyy  for  plaintiff  ia  error. 

Sluss  <0  Hatton,  for  (iefendant  in  error. 

Brewer,  J.  This  action  grows  out  of  tiie  facts  whiqh  are  stated 
ill  tlie  opinion  in  the  case  of  Fraker  v.  Cullum,  21  Kans.  555,  and 
is  for  the  recovery  of  about  $1,800  due  from  the  bank  to  plaintiff, 
and  which  was  given  up  at  the  time  of  the  execution  of  the  notes  in 
controversy  in  tliat  case.  The  transaction  appears  now  as  it  did 
tlicn,  and  the  single  question  is  as  to  the  right  to  recover  this 
money  as  money  paid  under  a  mistake  of  fact.  Beyond  question, 
the  original  note  of  $4,862.40  was  so  altered  wliile  in  the  possession 
of  the  bank  as  to  be  void.  Plaintiff  being  but  an  accommodation 
maker,  there  was  no  antecedent  indebtedness  of  his  to  the  bank. 
For  til  is  void  and  worthless  paper  ho  surrendered  to  the  bank 
11,800,  or  thereabouts,  which  the  bank  owed  him,  and  executed 
new  notes  to  make  up  the  difference.  What  consideration  was 
there  for  this?  Absolutely  nothing.  The  bank,  having  no  claim 
upon  him,  could  recover  nothing.  Yet  ignorant  of  the  real  facts, 
and  supposing  himself  liable,  he  thus  gave  up  his  money  and  signed 
the  new  notes.  His  ignorance  of  the  alteration  clearly  appears.  It 
was  done  by  the  officers  of  the  bank  without  his  knowledge  and 
consent,  and  for  the  sake  of  imposing  upon  the  official  bank  exam- 
iner. Nor  can  it  bo  said  that  he  was  guilty  of  more  than  slight,  if 
of  any,  negligence  in  not  critically  examining  the  old  note  at  the 
time  of  its  surrender,  and  detecting  the  alteration.  The  party  Avho 
brought  the  paper  to  him  was  the  president  of  the  bank,  his  own 
brother,  a  reputable  business  man.  Why  should  he  suspect  fraud, 
or  act  as  though  he  supposed  there  was  a  design  to  swindle  him? 
How  natural  that  ho  should  accept  the  statement  of  the  president 
tliiit  the  paper  was  unpaid,  and  perhaps  glancing  at  his  own  signa- 
ture to  see  that  that  was  genuine,  do  the  best  he  could  toward  set- 
tling his  supposed  liability  to  the  bank.  But  supposing  he  were 
negligent  in  the  matter,  how  does  his  negligence  give  the  bank  any 
hotter  right  to  his  money  ?  Does  mere  negligence  bar  a  recovery 
of  money  paid  by  mistake?  Clearly  not.  In  2  Daniel  on  Negotia- 
hlo  Instruments  (2d  ed.),  §  13G0,  the  author  says:  '^Ifc  is  a  general 
principle  of  law  that  money  paid  under  a  mistake  of  fact  may  be 
recovered  back.  And  now  the  doctrine  is  favored  tliat  even  negli- 
gence in  making  the  mistake  is  no  bar  to  n  <  ovtry."    In  the  case 
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of  .Vat tonal  Dank  of  Commerce  v.  National  J/.  B.  A,^  55  N.  Y. 
211;  b.  c.^  14  Am.  Kep.  232,  the  court  thus  states  the  law:  ''It  is 
now  settled,  both  in  England  and  in  this  State,  that  money  paid 
under  a  mistake  o(  fact  may  L>e  recovered  back,  however  negligent 
the  party  paying  may  have  been  in  making  the  mistake,  unless  the 
payment  has  caused  such  a  change  in  the  position  of  the  other 
paruy  that  it  would  be  unjust  to  require  him  to  refund."  See,  idso, 
Lawrence  v.  Am.  Nat,  Bank^  54  N.  Y.  435,  It  is  unnecessary  to 
pursue  this  matter  further. 

The  judgment  will  be  reversed  and  the  case  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

All  the  justices  concurring. 


Cummins  v.  Heald. 

(34  Kans.  600.) 

Attorney  and  client  —  undertaking  to  collect  —  ewheUlemewt  hy  agent. 

An  attorney  at  law  receipting  a  note  "  for  collection/'  against  parties  residing 
in  another  county,  is  responsible  for  the  embezzlement  of  the  proceeds  by 
another  attorney  to  whom  he  intrusts  the  business  of  collection.  {See 
note,  p,  266.) 

ACTION  to  recover  moneys  collected  on  note.  Defendant  was 
an  attorney  and  banker  at  Minneapolis,  Kansas.  He  receipted 
the  notes  "for  collectitn."  The  maker  lived  in  another  county, 
and  defendant  sent  the  notes  to  a  lawyer  there,  who  collected  them, 
appropriated  the  proceeds,  and  absconded.  The  jury  specially 
found  that  defendant  received  the  notes  as  attorney  and  not  as 
:anker.    The  plaintiff  had  judgment  below. 

J.  P.  Cvvuniiis^  and  McClure  cf-  Humphrey^  for  plaintiff  in  error. 

Thompson  t(-  Thompson,  and  Johjiston  cO  Freeman,  for  defendant 
ill  error. 

HoRTON,  C.  J.     The  principal  question  presented  for  our  deter- 
mination is,  who  shall  bear  the  loss  occasioned  by  the  embezzlement 
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of  F.  W.  Kroenke  —  Heald,  the  owner  of  the  notes,  or  Cummins, 
who  received  the  notes  for  collection  ?  Counsel  for  plaintiff  in 
error  contend  that  as  Cummins  failed  to  receive  any  of  the  proceeds 
of  the  notes  from  Kroenke,  he  is  not  responsible  for  the  loss,  as  he 
acted  in  good  faith,  and  exercised  ordinary  care  and  diligence  in 
all  the  transactions.  Again,  it  is  claimed  by  them,  that  Cummins 
received  the  notes  for  collection  as  a  banker;  that  he  was  requested 
by  Heald  to  send  the  notes  to  an  attorney  at  law  for  collection ; 
tliat  in  accordance  with  the  request,  he  forwarded  them  to  Kroenke ; 
that  Heald  approved  of  his  selection  and  action,  and  thereby  that 
Kroenke  was  not  the  agent  of  Cummins,  but  of  Heald  only.  In 
view  of  the  evidence  adduced  upon  the  trial,  and  the  special  find- 
ings that  Cummins  received  the  notes  as  attorney  at  law  "  for  col- 
lection,^' and  that  the  notes  were  to  be  collected  by  him,  the  latter 
claim  has  no  support  in  the  record.  Therefore,  we  can  inquire  only 
as  to  the  liability  of  Cummins  under  the  terms  of  the  receipts  for 
the  collections.  The  decision  in  Bradstreet  y,  Everson,  72Penn.St. 
124 ;  s.  c,  13  Am.  Rep.  665,  is  a  leading  case  upon  the  legal  inter- 
pretation of  a  similar  receipt  of  a  claim  for  collection.  It  is  there 
stated  that  such  a  receipt  *'  for  collection,"  imports  an  undertaking 
by  the  attorney  himself  to  collect,  and  not  merely  that  he  receives 
it  for  transmission  to  another  for  collection,  for  whose  negligence 
he  is  not  to  be  responsible ;  that  the  attorney  executing  the  receipt 
is  therefore  liable  by  its  very  terms  for  the  negligence  of  the  distant 
attorney,  who  is  his  agent;  that  he  cannot  shift  responsibility  from 
himself  upon  his  client ;  that  there  is  no  hardship  in  this,  for  it  is 
in  his  power  to  limit  his  responsibility  by  the  terms  of  his  receipt, 
when  he  knows  he  must  employ  another  to  make  collection.  See, 
also.  Weeks  on  Att'ys,  §  117;  Whart.  on  Neg.,  §  753  ;  Reeves  v. 
Bank,  8  Ohio  St.  465  ;  Commercial  Bank  v.  Union  Bank,  11  K  Y. 
203;  Walker  v.  Stevens,  79  111.  193  ;  Morgan  v.  Tener,  83  Penn.  St. 
305;  JLent  v.  Dawson  Bank,  13  .Blatchf.  237.  The  authorities 
are  decisive  against  the  relief  of  Cummins  on  the  ground  of 
his  good  faith,  or  the  exercise  of  ordinary  care  and  diligence.  He 
took  the  notes  "for  collection  ;"  he  corresponded  with  Kroenke ; 
he  selected  him  as  his  agent;  he  sent  the  notes  to  him  at  his 
own  instance,  and  as  he  must  be  held  liable  under  the  receipts 
foi  collections  made  by  his  own  agent,  he  must  suffer  the  loss  occa- 
Bioned  by  the  fraud  of  such  agent. 
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[Omitting  minor  matters.] 

The  judgment  of  the  District  Court  will  be  affirmed. 

Judgment  accordingly. 
All  the  justices  concurring. 

Note  by  the  Reporter.—  In  Dunliam  v.  Motoer^  Kew  York  Superior  Court,  Special  Term. 
January,  1881,  defendant,  who  conducted  a  commercial  agency  in  New  York  for  the  colle*-. 
tion  of  paHt  due  claims,  received  from  plaintiffs  on  account  for  collection  from  a  debt^ir  in 
no»ton.  Defendant  transmitted  the  account  to  an  attorney  in  Boston,  who  with  ihe 
plaintiff's  con^'nt  compromised  the  same  and  received  payment  upon  the  compromise, 
wlilch  the  attorney  failed  to  pay  over.  Plaintiffs,  in  reply  to  a  letter  from  defendant  be- 
fore the  i)ayment  keeping  them  informed  as  to  the  negotiations  of  the  attorney  for  com- 
promise, directed  defendant  to  tell  the  attorney  **  that  he  must  make  the  most  out  of  the 
matter  that  he  can  for  us ;  "  that  '*  we  must  be  satlsfted  with  his  Judgment  in  the  matter," 
otc.  Held,  thftt  defendant  was  liable  to  the  plaintiffs  for  the  neglect  of  the  attorney  to 
pay  ovt*r.  It  is  ux-ll  s:'tt!ed  in  New  York  that  when  a  bank,  broker  or  other  money  agency 
iveoives  upon  a  good  ct.nsiderution  a  note  or  bill  for  collection  in  a  place  where  such  bank. 
brokerora.^cnry(arniS  on  business  or  at  a  distant  place,  th^  parties  receiving  the  same 
for  collection  are  liable  for  the  neglect,  omission  or  misconduct  of  the  bank  or  agent  to 
whom  the  bill  or  note  is  sent,  either  in  the  negotiation,  collection  or  paying  over  the  money, 
by  which  the  money  is  lost  or  other  injury  sustained  by  the  owner  of  the  note  or  bill,  unless 
there  be  some  agreement  to  the  contrary,  express  or  implied.  The  principle  Is  that  where 
a  collection  agency  receives  a  note  for  the  purpose  of  collection,  its  position  is  that  of  an 
independent  contractor,  and  that  the  parties  employed  in  that  agency  In  the  business  con- 
templated are  ts  agents  and  not  the  subagents  of  the  owner  of  the  note.  Commercial 
Bank, if  Pmn.  v.  i'nion  Bank  of  N,  F.,  11  N.  Y.203;  AUen  v.  Merchants'  Bank,  22  Wend. 
215 ;  Brndstrert  v.  Evcrmn,  72  Penn.  St.  124 ;  s.  c.  13  Am.  Rep.  665 ;  Story  on  Agencj*,  ?  4M. 
rt .  The  doctrine  as  to  banks  is  differently  held  In  some  other  States.  See  Daly  v.  Butehcra 
and  Drovers'  Bank^  56  Mo.  94 ;  s.  c,  17  Am.  Rep.  C63 ;  Daveyv.  Jonea^  post ;  Bank  of  Lf)ui» 
ville  V.  First  Tfat  Bank  of  Knan^Wf,  8  Baxt.  101 ;  g.  c,  85  Am.  Rep.  691,  and  note,  635. 
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Thielman  v.  Gueblk. 

(82  La.  Ann.  aBO.) 
J^egoiiable  instrumfni —  n4ite  payaMe  on  drmand — protest  and  noiide* 

A  demand  note  must  be  protested  and  notice  given  within  a  reasonable  time  to 
bold  an  indorser,  and  the  fact  that  the  indorsement  was  for  accommodation, 
and  that  the  note  bears  interest  makes  no  difference.  A  delay  of  four  years 
lield  unreasonable. 

40TI0X  against  indorser  on  demand  note.     The  opinion  states 
the  facts.     The  plain ti ft  had  judgment  helow. 

Branghn,  Buck  cP  Dinkelsptel  sluA  Charles  O,  O^^ew,  for  appellee. 

C,  If.  Lavillehenvre  and  Carlton  Huntj  for  Wintz,  appellant. 

Wjiiti:,  J.  Tlie  plaintiflf  sues  Gueble  &  Nippert  and  F.  Wintz,  the 
former  as  makers,  the  latter  as  indorser,  of  two  demand  notes,  the  one 
for  $1,500,  the  other  $300,  dated  respectively,  the  one  June  22d,  ilio 
other  June  27,  1S74,  both  drawn  by  OueWe  &  Nippert  to  the  order 
of  F.  Wintz,  and  by  him  indorsed  in  blank.     There  was  judgment 
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below  in  favor  of  the  drawers  and  against  the  iudorser,  the  latter 
having  alono  appealed .  Tlie  defense  of  the  indorser  is  want  of  de- 
mand, protest,  and  notice,  and  discharge  resulting  from  the  bank- 
ruptcy of  the  drawers,  and  the  conduct  of  the  plaintiff  in  the  bank- 
ruptcy proceedings.  Before  passing  on  the  sufficiency  of  the  protest 
and  notice,  it  becomes  necessary  to  consider  whether  the  indorser 
was  entitled  to  notice,  the  plaintiff  contending  that  his  reliition 
being  that  of  a  sui*ety  not  within  the  benefits  of  the  law  merehaut, 
he  was  not  discharged  by  want  of  reasonable  protest  and  notice. 
The  solution  of  this  issue  presents  two  questions  for  our  determina- 
tion :  First,  where  one  is  sued  eo  nomine  as  an  indorser,  is  evidence 
admissible  to  show,  under  the  general-relief  prayer,  that  the  de- 
fendant was  not  an  indorser,  but  a  surety?  If  the  evidence  be  in 
the  record  tending  to  that  end,  ought  it  to  be  considered  in  the  ab- 
sence of  all  formal  objection  to  its  introduction  ?  If  yes,  does  the 
proof  in  the  record  show  their  relation  of  suretyship;  and  if  so,  was 
protest  necessary  ?  1st  If  the  person  here  sued  as  indorser  was, 
on  the  face  of  the  note,  not  a  party  to  it,  in  the  commercial  sense 
of  the  word,  we  have  no  doubt  that  although  sued  as  an  indorser 
the  liability  resulting  from  his  contract,  and  which  was  patent  on 
the  face  of  the  instrument,  could  be  enforced  despite  the  mistaken 
designation  as  indoi*ser  in  the  pleadings.  (Thorn  v.  Merrill^  9  La. 
Ann.  533.  But  such  is  not  the  case  here,  where  the  party  sued  as 
an  indorser  is,  so  far  as  can  be  discovered  by  the  paper  itself,  nothing 
but  a  commercial  indorser,  the  notes  being  drawn  to  his  order,  and 
by  him  indorsed  in  blank.  However,  if  the  rule  in  CJiorn  v.  Mer- 
rill ought  not  to  be  applied  to  a  case  where  the  suretyship  depends 
on  proof  dehors  the  note,  wo  think  it  has  application  where  the  proof 
relied  on  to  show  the  suretyship  has  been  admitted  without  formal 
objection,  and  such  is  the  case  here,  for  none  of  the  objections 
noted  ill  the  record  contain  such  statement  of  grounds  as  to  render 
the  objections  in  the  note  of  evidence  equivalent  to  bills  of  excep- 
tion. Before  considering  the  proof  on  the  subject  of  the  surety- 
ship, which  is  conflicting,  wo  will  consider  the  relation  of  the  part- 
ies as  shown  by  the  notes  and  the  testimony,  as  to  which  no  conflict 
exists.  The  proof  of  that  nature  is.  that  the  notes  were  delivered 
I)y  the  makers  to  the  present  holder  in  the  condition  in  which  they 
now  are,  with  the  indorsement  of  the  payee  on  them,  thus  showing 
tliat  they  were  indorsed  by  the  payee  for  the  benefit  of  the  makers, 
and  left  with  them  for  use.     Did  this  state  of  facts  alone  render  the 
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payee  and  indorser  so  liable  as  surety  as  not  to  entitle  him  to  pro- 
test and  notice  ?  There  can  be  no  doubt,  as  taught  by  an  over- 
whelming current  of  authority,  going  back  almost  to  the  birth  of 
our  jurisprudence,  that  one,  who,  not  a  party  (o  commercial  papc 
indorses  it,  becomes  a  mere  surety,  not  entitled  to  protest  and 
notice.  Weaver  v.  Marvel,  and  authorities  there  cited.  There  can 
also  be  no  doubt  since  Weaver  v.  Marvel,  12  La.  Ann.  517,  that  an 
accommodation  indorser  is  quoad  the  holder  a  mere  comniercial 
indorser,  entitled  as  such  to  due  notice.  Ball  v.  Oreaud,  14  La. 
Ann.  305;  Field  v.  Delta  Co.,  21  id.  25;  Crane,  Es^r,  v.  Trudeau,  10 
id.  308. 

It  is  evident  that  the  indorsement  in  the  present  case  does  not 
come  within  the  first  rule  to  which  we  have  referred,  because  the 
paper  is  drawn  to  the  order  of  the  indorser,  and  he  is  not  only 
therefore  not  to  be  considered  a  third  party  to  the  paper,  but  is  on 
the  contrary  a  regular  commercial  payee,  through  whose  blank  in- 
dorsement the  formal  title  regularly  passed.  We  think  it  is  also 
equally  clear  that  the  mere  fact  of  the  paper  having  been  delivered 
to  the  holder  by  the  drawers  does  not  per  $e  create  the  relation  of 
suretyship,  because  it  simply  shows  the  indorsement  to  have  been  one 
for  accommodation.  True,  in  Crane  v.  TVudeau,  the  court,  in  recog- 
nizing the  settled  rule  that  an  accommodation  indorser  was  entitled 
to  notice,  said  that  where  the  transferee  of  a  note  takes  it  from  the 
maker  with  the  indorsement  on  it  the  indorser  was  a  mere  surety; 
but  as  said  in  Field  v.  Delia  Co.,  this  statement  was  purely  obiter, 
and  was,  we  think,  not  well  founded.  In  Weaver  v.  Marvel,  12  La. 
Ann.  517,  the  notes  were  delivered  by  the  maker  with  the  indorse- 
ment, and  yet  as  the  parties  were  formal  parties  to  the  paper,  the 
relation  of  accommodation  indorsers  was  applied.  Such  is  the  gen- 
eral rule.  Dan.  on  Neg.  Inst.  522.  We  have  been  able  to  find  no 
case  in  the  bocks  holding  that  where  a  note  was  delivered  to  a 
third  party  with  the  indorsement  of  the  payeee  that  that  fact 
alone  made  the  payee  other  than  an  accommodation  indorser.  There 
is  testimony  in  the  record  tending  to  show  an  express  agreement 
of  suretyship  on  the  part  of  the  indorser.  The  plaintiff  testifies 
that  the  money  was  loaned  on  the  express  understanding  with 
the  indorser  that  he  should  become  the  surety;  the  defendant, 
that  he  indorsed  for  the  accommodation  of  the  makers,  without 
any  knowledge  of  when  or  from  whom  the  money  was  to  bo  obtained. 
There  is  nothing  to  discredit  either,  and  no  facts  upon  which  we 
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can  form  an  estimate  of  probability.  Under  this  state  of  facts,  the 
burden  of  proof  being  on  the  plaintiff,  and  the  written  contract 
being  in  the  form  of  a  commercial  indorsement,  we  can  only  follow 
tiic  legal  presumptions  and  conclude  that  the  burden  being  on  the 
plaintiff,  he  has  failed  to  make  out  his  case. 

These  matters  being  disposed  of,  we  have  for  solution  the  only 
other  question :  Was  the  indorser  discharged  by  want  of  due  protest 
and  notice?  The  notes,  as  we  have  seen,  were  demand  notes, 
dated  Juuo  22  and  27,  18T4;  they  were  protested,  and  notice  given 
on  the  2Gth  March,  1870,  four  years  and  nine  months  from  their 
date.  The  position  of  plaintiff  is,  first,  that  protest  and  notice  arc 
only  necessary  when  the  obligation  matures,  and  that  a  demand 
note  only  matures  when  payment  is  demanded;  second,  that  if  a 
ronsonablo  time  is  the  test,  the  facts  of  this  case  show  the  delay  ta 
have  been  reasonable.  1.  The  universal  rule,  we  take  it,  is  that  a 
demand  note  must  be  presented  within  a  reaeonable  time;  and 
while  the  text  writers  and  books  are  full  of  cases  wherein  the  ques- 
tion of  what  constitutes  reasonable  time  is  discussed,  we  have  been 
referred  to  no  authority,  except  one  case,  to  which  we  will  here- 
after advert,  questioning  the  general  rule  that  reasonable  time  is 
the  criterion  by  which  to  fix  the  period  of  presentment  on  demand 
notf'S.  Bayley  on  Bills,  §  32-4  ;  Story  on  Bills  of  Exchange,  §  325; 
1  Purs.  Notes  and  Bills,  263;  Dan.  on  Neg.  Inst.,  §  610.  The  fact 
of  the  note  bearing  interest  does  not  alter  the  rule,  although  it  may 
he  ;ui  element  of  fact  in  ascertaining  what  is  a  reasonable  time. 
See  Dan.  on  Xeg.  Inst.,  loc.  cii,;  De  Lane  Co,  v.  Fredick  Siokes,  5 
R.  I.  170;  Aycr  v.  Htitchin.%  4  Mass.  370;  Tliurston  v.  McKowriy 
^  id.  428;  Heinmcmoay  v.  Sfoney  7  id,  58;  Field  v.  Nickerson,  13 
id.  131,  137,  138;  Stockbridge  v.  Damon,  5  Pick.  223;  Thomson  v. 
Hale,  6  id.  259;  Sijlvester  v.  Crapo,  15  id.  92;  Stevens  v.  Bruce,  21 
id.  193;  Ranger  v.  Cary,  1  Mete.  3(59;  Am,  Bank  v.  Jenness,  2  id.  288; 
Knowles  v.  Parker,  7  id.  31;  Tucker  v.  Smith,  4  Greenl.  415;  Den- 
nett v.  Wyman,  13  Yt.  485;  Camp  v.  Clark,  14  id.  287;  Nevins  v. 
Tawnsend,  C  Conn.  5;  Wetley  v.  Andrews,  3  Hill,  582;  Carll  v. 
Brown,  2  Mich.  401. 

The  one  case  differing,  as  we  think,  from  the  entire  current  of 
authority  is  that  of  Merritt  v.  Todd,  23  N.  Y.  28;  but  it  was  de- 
cided by  a  divided  court,  and  its  correctness  has  been  questioned. 
Iferrtck  v.  Woolvertoji,  41  N.  Y.  595;  s.  c,  1  Am.  Rep.  461.  How- 
ever, even  did  its  reasoning  raise  doubt  in  our  minds  as  to  the 
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correctness  of  the  general  commercial  law,  wo  would  hesitate  long 
before  departing  from  the  general  rule  of  the  law  merchant  on  the 
authority  of  one  decision,  which  has  been  aptly  said  "was  a  de- 
parture from  every  case  in  this  country  previously  decided  on  the 
aime  point."  41  X.  Y.  595.  But  the  reason  of  tiie  conclusion  in 
Merrill  v.  Todd  is  nut  in  our  view  satisfactory;  it  seems  to  liave, 
in  a  large  measure,  resulted  from  a  desire  to  arrive  at  some  more 
certain  test  than  tluit  of  a  reasonable  time,  which  in  the  natiirb  of 
things,  depends  on  the  facts  of  each  ca6e.  In  seeking  thiis  end  it 
^stablislieaa  principle  which  extends  the  time  for  preseptment  to  an 
indefinite  period,  and  if  it  does  not  render  less  certain,  assuredly 
riMiders  less  equitable,  the  wise  principle  of  reasonable  delay  by 
allowing  a  holder  to  indulge  in  any  delay,  however  unreasotiable. 
The  only  ninaining  question  then  is,  was  the  delay  of  nearly  five 
years  in  the  present  case  unreasonable?  The  parties  were  both 
residents  of  this  city,  and  in  the  absence  of  particular  or  peculiar 
conditions  tlic  question  would  seem  hardly  to  adniit  of  but  one^  an 
afTirmalive  answer.  The  plaintiff  explains  and  justifies  the  delay 
by  the  conduct  of  the  indoi*ser,  who  he  swears  made  frequent  prom- 
ises and  statements,  by  which  he  was  induced  to  abstain  from 
dcujanding  payment.  But  on  this  subject  we  have  the  same  con- 
flict of  testimony  as  thati  previously  stated.  The  delay  being,  if 
unexplained,  clearly  unreasonable,  and  the  testimony  by  which  it  is 
tiought  to  be  explained  being  directly  contradicted,  without  any 
preponderance  in  either  the  number  or  credibility  of  the  witnesse«, 
the  only  conclusion  left  open  for  our  adoption  is  to  hold  that  the 
Jelay  of  nearly  ?i\Q  years  not  being  explained  it  is  evidently  un- 
reasonable, and  the  indorser  is  therefore  discharged. 

It  is  1 1 lerefo re  ordered  that  the  judgment  below  rendered  against 
F.  Wintz  be  and  the  same  is  hereby  reversed,  and  it  is  ordered  that 
there  bo  judgment  against  the  plaintiff  and  in  favor  of  Wintz, 
lejecting  plaintiff's  demand  with  costs  in  both  courts. 

Judgment  reversed. 
Rehearing  refused. 
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State  v.  Williams. 

(8S  La.  Ann.  83S.) 

Criminal  law  —  rape  —  indictment  —  reqtiiHtei. 

In  an  indictment  for  abetting  a  rape  actually  committed  bjr  *'  a  person  no 
known/*  it  is  not  necessary  to  allege  that  sach  person  was  a  male,  or 
capable  of  committing  rape ;  the  use  of  the  word  *'  violently  "  instead  of 
'*  forcibly  **  does  not  vitiate  it ;  *  and  the  omission  of  the  words  "  agidnst  tb« 
form  of  the  statute,"  etc.,  cannot  be  urged  on  motion  in  arrest. 

CONVICTION  of  aiding  and   abetting  a  rape.     The  opinion 
states  the  facts. 

J.  J,  Foley,  for  defendant. 

Spencer,  J.  Tiie  defendant  was  indicted,  tried,  and  convicted 
as  a  pr]nci[)a],  in  the  second  degree,  in  the  crime  of  rape.  The 
indictment  charges  in  substance  '*  that  a  certain  person,"  to  the 
jurors  unknown,  '*with  force  and  arms,  in  the  parish  of  Orleans, 
etc.,  in  and  upon  one  Helen  Monaghan  feloniously  and  violently 
did  make  an  assault,  and  her,  the  said  Helen  Monaghan,  then 
violently  and  against  her  will,  feloniously  did  ravish  and  carnally 
know  ;  and  the  grand  jurors,  etc.,  further  present  that  one  Caroline 
Williams,  etc.,  with  force  and  arms,  etc.,  feloniously  was  present, 
aidinjr,  ahotting,  and  assisting  the  said  person,  etc.,  the  felony 
aforesaid  to  do  and  commit,  contrary  to  the  form  of  the  statntr, 
etc."  From  a  judgment  sentencing  her  to  imprisonment  for  lift*, 
defendant  appeals. 

Her  counsel  relies  upon  the  following  points  for  reversal  of  the 
sentence: 

First.  That  the  charge  against  the  principal  in  the  first  degree 
does  not  contain  the  essential  words  "  by  force,"  or  "  words  equally 
signiticant ;"  that  the  word  *•  violently"  is  not  synonymous  with 
or  the  equivalent  of  **  forcibly,"  and  does  not,  therefore,  aptly  ex- 
press the  idea  of  the  law  in  its  definition  of  rape,  which  is  defined 
to  be  '•  having  unlawful  and  carnal  knowledge  of  a  wom^n  forcibly 
and  against  her  will."     4  Bl.  Com.  210. 

♦  To  same  effect.  Walling  v.  State,,  7  Tex.  Ct.  App.  C2> 
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Second.  That  the  charge  against  the  principal  in  the  first  de- 
gree shonld  have  been  that  his  act  was  '^  against  the  form  of  the 
statute,  etc'* 

Third.  That  it  should  jadicially  appear  from  the  face  of  the 
indictment  that  the  unknown  principal  was  a  male  capable  of  com- 
mitting rape. 

The  two  last-named  objections  have,  we  think,  little  force  in 
them.  The  charge  is  that  an  unknown  person  did  commit  the  crime 
of  rape.  If  so,  then  the  inference  is  inevitable  that  the  person  was 
capable  of  so  doing. 

If  there  was  any  force  in  the  second  objection,  it  comes  too  late 
in  a  motion  in  arrest.  It  is  a  formal  defect  ,(if  defect  it  is),  ap- 
parent on  the  face  of  the  indictment,  and  should  have  been  urged 
by  demurrer  or  motion  to  quash  before  triaL     B.  S.  1064. 

The  first  point  presents  more  difficulty.  It  is  true  that  where 
an  indictment  charges  one  as  present,  aiding,  and  assisting  another 
in  the  commission  of  a  felony,  the  charge  against  the  principal  in 
the  first  degree  should  be  in  form  and  substance  sufficient  to  main- 
tain his  conviction. 

The  only  question  as  to  its  sufficiency  in  the  present  case  arises 
oat  of  the  use  of  the  word  *'  violently  '*  in  place  of  **  forcibly  **  or 
'•  by  force.'* 

It  is  not  claimed  that  the  indictment  must  follow,  ipsissimis 
verbisy  the  language  of  the  common-law  definitions.  But  it  is 
claimed,  and  justly,  we  think,  that  where  these  words  are  not  used 
their  substitutes  must  be  synonymous  or  equivalent,  and  apt  for  the 
expression  of  the  legal  idea  involved  in  the  definition. 

This  precise  question,  i.  «.,  the  use  of  *' violently'*  in  place  of 
"  forcibly,'*  in  charging  rape,  was  presented  in  the  case  of  the 
State  of  Maine  v.  Black,  reported  in  39  Me.  322.  The  Supreme 
Court  of  that  State  in  that  case  held  that  the  word  "violently" 
was  not  an  equivalent  of  "forcibly,"  and  did  not  convey  with 
technical  accuracy  the  idea  of  forcCy  as  involved  in  the  crime  of 
rape.  We  are  not  able  to  agree  with  that  court  in  its  conclusions 
on  this  question  of  philology.  Webster  defines  "violence"  as,  in 
its  primary  sense,  meaning  "physical  force,"  and  "violently"  he 
defines  as  signifying  "with  force,"  "forcibly." 

We  think,  therefore,  that  where  it  is  charged  that  the  person 
unknown  did  '*  violently  and  against  her  will  feloniously  ravish 
and  carnally  know "  Helen  Monaghan,  the  words  do  convey  aptiy 
Vol.  XXXVI—  35 
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the  idea  that  the  act  was  done  "by  force"  or  "forciblj."  The 
tendency  of  modem  jurisprudence  is  to  relax  the  strict  technical 
rules  of  the  common  law,  and  to  look  rather  to  substance  than 
form,  to  ideas  rather  than  words. 

We  think  there  is  no  error  in  the  judgment  appealed  from,  and 
it  is  affirmed. 

Judgment  affirmed. 

Behearing  refused. 


Statk  v.  Wright. 

(38  L*.  Ann.  1017^ 

Oriminal  law  —  appeal  by  escaped  pritMMr. 

An  appeal  from  a  criminal  conviction  cannot  be  proaeeatad  hf  a  fagMw 

defendant.* 

CONVICTION  of  larceny.     The  opinion  states  the  point. 

t/.  A,  \\\  Lmorify  district  attorney,  for  State. 

I!'.  G,  McDonald,  Boon  £  Howell,  Edwards  d  Paiiermm  and  •/! 
He^iry  Shepherd,  for  appellant. 

Levy,  J.  In  this  case  the  defendant,  Ben.  Wright,  was  tried 
and  convicted,  in  the  District  Court  of  Bienville  parish,  of  the 
crime  of  larceny,  and  by  judgment  of  said  court  sentenced  to  two 
years'  imprisonment  at  hard  labor  in  the  penitentiary,  and  has 
taken  an  appeal  to  this  court.  The  district  attorney,  representing 
the  State,  has  filed  a  motion  for  the  continuance  of  the  case,  and 
supports  it  with  an  affidavit,  in  which  he  declares  that  the  prisoner 
iias  escaped  from  the  custody  of  the  law,  and  is  now  a  fugitive 
from  justice,  as  affiant,  said  district  attorney,  has  been  creditably 
informed.  We  are  unable  to  find  any  precedent  in  the  reported 
cases  of  the  Supreme  Court  of  this  State  in  which  a  similar  motion 
has  been  made  or  acted  upon . 

While  the  affidavit  is  vague  and  uncertain,  we  reasonably  infer 
from  the  record  that  this  escape  has  taken  place  since  the  convic- 

•  To  same  effect,  People  ▼.  Q^nA  (50  N.  T.  8(0>  t7  Am.  Rep.  81ft. 
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tioDy  sentence  and  judgment  were  had.  We  shall  take  cognizance 
of  the  suggestion  made  in  his  motion  and  affidayit  by  the  law  offi- 
cer, prosecuting  in  the  name  and  by  the  authority  of  the  State. 
While  a  prisoner,  who  has  escaped  the  custody  of  tho  law  pending 
liis  appeal,  cannot  by  counsel  prosecute  his  appeal,  we  are  not  pre- 
pared to  say  that  upon  a  mere  suggestion  of  sucli  escape  or  reported 
escape  we  would  be  justified  in  dismissing  his  appeal;  still  we  are 
of  opinion  that  unless  in  the  hands  or  custody  of  the  law  we  can- 
^lot  try  the  case.  We  find  in  tho  Southern  Ijaw  Review  for  October- 
November,  1880,  a  digest  of  a  case  recently  decided  in  the  Supremo 
Court  of  California,  entitled  People  v.  liedinger,  in  which  this 
identical  point  is  decided.'^  From  this  digest  it  appears  that  ''de- 
fendant was  convicted  of  murder  in  the  first  degree  and  was 
sentenced  to  be  hanged.  An  appeal  was  taken,  pending  which 
defendant  escaped  from  custody.  On  motion  of  the  attorney-gen- 
eral to  dismiss  the  appeal  it  was  held  that  although  defendant 
could  not  prosecute  his  appeal  by  counsel,  having  waived  that 
right  by  breaking  jail,  yet  the  motion  to  dismiss  was  denied,  but 
ordered  t^at  the  appeal  stand  dismissed  unless  defendant  return  to 
custody  before  May  1,  1881.  A  convicted  murderer  has  no  right 
to  appear  by  counsel  in  an  appeal  from  the  judgment  of  the  lower 
court,  where  it  appears  that  he  has  escaped  from  custody,  and  his 
appeal  will  be  dismissed  unless  he  return  to  custody.*' 

Disposed  to  recognize  the  correctness  of  this  decision  and  action 
of  the  court  in  the  case  cited,  we  adopt  the  course  therein  pre- 
sented, and  it  is  therefore  ordered  that  this  case  be  continued  until 
the  next  term  of  this  court,  which  will  begin  at  Shreveport,  on  the 
second  Monday  of  October,  1881,  and  if  in  the  meantime  the  pris- 
oner, Ben.  Wright,  does  not  return  to  the  proper  custody  of  the 
law,  tne  appeal  herein  will  be  dismissed. 

Case  continued. 

*  Same  case  anU^  p.  88. 
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SOHKEIDBR  V.  .<EtKA  LiFE  IkSUBAKCB  OOMPAJfTT 

(8tLa.AiiiLlO«0.) 

Bvidenee—l^e  in&aranet  —  proof  to  eontrof^eri  death. 

im  an  action  on  a  policy  of  life  insarance,  where  the  issue  is  npon  the  death  of 
the  insured,  testimony  of  witnesses  that  they  have  seen  the  insured  aliye 
since  the  time  of  his  alleged  death  is  competent,  and  the  insurer  is  not 
bound  to  bring  him  bodily  before  l^e  court. 

ACTION  on  life  insurance  policies.    The  opinion  states  the 
The  plaintifF  had  jndgaEient  below. 

Looney  £  Elsfner,  for  appellant 

T.  F.  Bell  and  71  AlexaTuleTy  for  appellee. 

Fenner,  J.  Plaintiff  herein,  holding  policies  of  insurance  upon 
the  life  of  her  husband,  William  Wackerle,  brought  this  suit  against 
the  defendant,  and  on  a  former  trial  recovered  judgment  An  appeal 
was  taken  to  this  court  at  the  Monroe  term  of  1878.  At  that  term, 
defendant  filed  affidavits  to  the  effect  that,  since  the  trial  in  the 
District  Court  it  has  been  discovered  that  William  Wackerle,  the 
husband  of  plaintiff,  and  the  person  upon  whose  life  the  insurance 
was  effected,  was  not  dead,  but  was  then  actually  living  in  Califor- 
nia. Upon  these  affidavits  the  court  set  aside  the  judgment  and 
remanded  the  case  to  the  District  Court,  with  instructions  to  re- 
ceive proof  solely  as  to  the  existence  of  the  insured,  and  then  to 
render  judgment  between  the  parties  upon  such  new  proofs  and  the 
evidence  taken  ^n  the  former  trial.  See  case  reported  in  30  La.  Ann. 
1198.  Upon  the  second  trial  in  the  District  Court,  had  in  com- 
pliance with  above  decree,  judgment  was  rendered  for  the  defend- 
ant, and  plaintiff  has  taken  this  appeal  therefrom. 

Appellant  excepts  to  two  rulings  of  the  judge  a  quo  in  the  course 
of  the  trial,  viz.: 

[Omitting  the  point] 

Second.  Error  is  alleged  in  the  ruling  of  the  judge  a  quo  admit- 
ting, over  the  objections  of  counsel  for  plaintiff,  the  testimony  o( 
certain  witnesses  of  defendant  taken  under  commission.  The 
grounds  of  objection  were  as  follows:  "  The  only  issue  in  this  ca^e 
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n  ^^S  the  actual  living  existence  of  William  Wackerlc,    *    *    *    * 

»nai       and  only  conclusive  evidence  or  proof  of  the  issue  thus 

<(jj  5  ^8  the  personal  presence   before  this  court  of   the  person 

(,.  ''^^^d  by  defendant  to  be  the  said  living  Wackerlc/  and  plaintiff 

^'Od  .    ^^^  right  to  examine  said  persons  personally  and  before  this 

ojj .  S*  and  further,  that  the  testimony  offered  in  this  form  was  sec- 

J^i  and  at  the  utmost  but  mere  opinions  of  witnesses.'* 
M^j    ^^^  ^*8  nothing  whatever  in  these  objections,  and  they  were 
bee,^  ,^^  overruled.     If  the  person,  whose  identity  was  in  issue,  had 
p/;^».  ^^^self  a  party  to  the  action  as  claimant  of  some  right  based 
'^  -identity,  as  in  the  famous  Tich borne  case,  the  opposite  party 


^A^ve  demanded  a  view  of  his  person  and  the  opportunity  of 

^%,f^g^  ^    oxamination  in  presence  of  the  court.    Such  was  not  the 

\l^^'mr<^^     The  person,  whose  identity  was  in  question,  was  not  a 

wty  t<:>     tTiis  suit  and  was  not  within  reach  of  its  process,  and  was 

ill  no  rK-M..«]fc.xiner  subject  to  its  orders.     If  he  had  been  within  the 

hjach  o:^       j)rocess  of  the  court,  plaintiff  would  have  had  the  same 

right  td^    5  ^voke  it  to  compel  his  attendance  that  the  defendant  had. 

As  he  "vir^  s::^.©  not  within  reach  of  its  process,  neither  party  had  power 

to  cnf(^m-c:^^  his  attendance;  and  the  law  imposes  impossible  duties  on 

tio  onfe  « 

A  it*o^  man  is  not  subject  to  the  possession  and  control  of  another, 
his  bocly  cannot  be  offered  or  filed  in  evidence,  and  he  is  not  to  be 
treated   li  ke  a  document  of  which  profert  or  oyer  may  be  claimed. 

It  »^v-c>v^i(i  have  been  of  no  advantage  for  any  purpose  to  have 
brongH  t  -fche  person  here.  Wackerle  had  never  lived  in  Shreveport, 
aucl  v^^  Tiot  known  either  to  the  judge  or  to  any  other  person  here. 
*^^^*^^ant  obtained  his  personal  attendance  at  a  place  where  he 
^\  ^  '^'^ife  had  lived  together,  and  where  there  were  many  persons 
^  0  trici^^  them  both.  He  gave  ample  notice  to  plaintiff  of  the 
^  ^^  ^  place,  when  and  where,  he  would  be  produced  and  testi- 
^^.  ^^    witnesses  taken  as  to  his  identity. 


Tills 
tl 
him 


I    ^  ^  ^  more  than  the  law  would  require.    Where  the  question  is 
^*^    a  party  is  dead  or  not,  the  testimony  of  persons  who  knew 


v  . '  ^^O  who  swear  that  they  have  seen  and  conversed  with  him 

^*   ^ince  the  date  of  the  alleged  death,  is,  under  every  aspect, 

m?^*^^'»3t  evidence. 

tical  ^  ^-^stimony  conclusively  establishes  that  Wackerle,  the  iden- 

^jj  tK^^^**^^  whose  life  was  insured,  is  still  living,  and  unmasks  one 

^  ^^oldest  and  most  scandalous  schemes  of  fraud  upon  defend* 
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ant,  the  court  and  plaintiff's  own  counsel,  ever  conceived  and  carried 
to  tlie  very  verge  of  success. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  affirmed  at  appellant's  cost. 

Jtidgmeni  affirmed^ 


Kingsbury  v.  Whitakkr. 

(32  La.  Ann.  10A6.) 

W%U — eapneity  —  inmnity  —  evidence  — premmpUon, 

Partial  insanity  does  not  disqualify  from  making  a  will ;  a  will  made  In  a  ludd 
interval  by  a  person  habitually  insane  id  valid;  and  where  there  Ifl  nothing 
unreasonable  on  the  face  of  the  will  of  one  habitually  insane,  it  will  be  pre> 
Bumed  to  have  been  in  a  lucid  interval. 

I  PROCEEDING  to  annul  a  will.     The  opinion  states  the  facts. 
The  will  was  annulled  below. 

Merrick,  Race  d'  Foster ^  for  plaintiffs  and  appellees. 

J,  S,  tf  J,   T.  Wliitaker,  for  defendants  and  appellants. 

PocHE,  J.  This  is  a  contest  over  the  will  of  G.  M.  Bowditch,  « 
resident  of  this  city,  who  died  in  Sherboru,  Massachussetts,  on  the 
1st  of  August,  1877,  and  whose  succession  was  opened  and  is  now 
pending  in  the  Second  District  Court  of  the  parish  of  Orleans. 
The  plaintiffs'  widow,  Sarah  Kingsbury,  a  sister,  Granville  Bowditch, 
a  brother,  William  B.  H.  Dowse,  a  nephew,  and  Deborah  P.  Dowse, 
a  niece,  of  the  deceased,  seek  to  have  said  will  annulled  on  the 
ground  of  the  insanity  of  the  testator  at  the  date  ol  ihe  will,  and 
for  several  years  before. 

Defendants  filed  a  general  denial,  and  specially  deny  that  at  the 
date  of  said  will  the  testator  was  of  unsound  mind,  or  in  any  way 
incjipacituted  from  making  a  will. 

The  judgment  of  the  lower  court  was  in  favor  of  plaintiffs,  an- 
nulling the  will  and  rescinding  all  orders  for  the  probate  and  execu- 
tion of  the  same,  and  defendants  have  appealed. 

The  will  was  made  in  this  city,  under  the  olographic  form,  and 
is  in  the  following  words: 
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*•  New  Orleans,  June  24,  1876. 

''Knowing  the  uncertainty  of  human  life,  I,  Oalen  Melvin 
Bowditch,  make  this  my  last  will  and  testament  Having  never 
been  married,  and  having  no  children,  I  give  and  bequeath  all  my 
property,  real,  personal,  and  whatever  I  may  die  possessed  of,  to  my 
sister  Mary  Ann  Bowditch,  now  mSirried  to  Samuel  Piske,  in  the 
town  of  Sherborn,  Massachusetts. 

'*]  appoint  John  &  Whi taker  executor  of  tl^  my  last  will,  with 
seizin  of  my  estate.  G.  M.  Bowditch." 

The  case  has  been  very  warmly  and  ably  contested ;  the  evidence  is 
very  voluminous  and  somewhat  conflicting,  but  after  a  careful  perusal 
and  companson  of  all  the  testimony,  aided  by  the  able  briefs  of  coun- 
sel in  the  case,we  are  compelled  to  disagree  with  our  learned  brother  of 
the  District  Ck>urt  in  hisconclasion  thatO.  M.  Bowditch  was  of  un- 
sound mind,  and  under  mental  incapacity  to  make  a  valid  will  on  the 
24th  of  June,  187B.  Sanity,  or  soundness  of  mind,  being  the  iiat- 
oral  condition  of  man,  insanity  is  never  to  be  presumed,  but  must 
be  affirmatively  and  contradictorily  established.  This  rule,  whicli 
is  founded  on  reason  and  common  sense,  is  sanctioned  by  the  juri^s- 
pmdence  of  England,  France  and  of  our  own  country,  and  has  been 
consecrated  by  the  most  distinguished  authors  on  this  subject. 
This  wholesome  rule  has  a  peculiar  application  in  a  case  like  this, 
when  the  will,  written  by  the  testator  himself,  presents  a  series  of 
wise  and  judicious  dispositions,  contains  no  contradictions,  no  ex- 
travagance, not  a  sentence,  not  a  word,  indicating  that  it  was  the 
offspring  of  a  *^  mind  diseased,''  and  it  throws  upon  the  heirs  attack- 
ing the  will  the  burden  of  proof  of  the  unsoundness  of  mind  of  the 
testator  at  the  date  of  the  testament.  Chandler  v.  Barrett,  21  La. 
Ann.  60.  This  task  was  undertaken  by  the  plaintiffs,  and  in  our 
opinion,  they  have  failed.  After  a  close  inspection  of  the  record, 
which  contains  nine  hundred  and  two  pages,  we  have  gathered  the 
following  facts  which  bear  upon  this  controversy : 

Galen  Melvin  Bowditch,  a  native  of  Massachusetts,  moved  to  and 
settled  in  Louisiana  in  the  year  1830.  By  reason  of  his  early 
experience  in  marine  affairs  he  was  soon  employed  in  the  service 
of  the  United  States  customs  as  .boarding  inspector  at  the  south- 
west pass  of  the  Mississippi  river,  in  which  employment  he  was 
retained  for  twenty-five  years.  With  a  good  salary,  and  living  in  a 
dreary  and  lonely  place,  whei^  he  had  few  or  no  opportunities  of 
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spending  his  means,  being  naurally  industrious  and  economical, 
he  soon  accumulated  some  money,  which  he  invested  mainly  in 
railroad,  insurance  and  bank  stock,  and  other  securities.  After  the 
war,  and  during  the  damaging  administrations  which  controlled 
the  destinies  of  our  State,  and  under  the  various  financial  commo- 
tions which  shook  the  whole  country,  his  investments  were 
subjected  to  serious  losses,  and  his  handsome  competency  was 
materially  reduced.  These  circumstances,  coupled  with  the  char« 
acter  of  his  associations,  and  the  habits  contracted  at  the  Balize, 
mainly  his  too  free  indulgence  in  ardent  spirits,  preyed  upon  his 
mind,  and  rendered  him,  as  ho  says  in  one  of  his  letters  to  his 
favorite  sister,  Mrs.  Piske,  irascible,  sad  and  despondent.  Under 
these  exciting  causes  he  became  subject  to  delirium  tremens,  mani- 
fested by  paroxysms  of  rage  and  violence  bordering  upon  madness, 
and  producing  temporary  or  intermittent  insanity.  These  attacks 
rendering  him  intolerable  and  at  times  dangerous,  he  was  frequently 
arrested  and  confined,  sometimes  in  jail  and  three  times  in  different 
insane  asylums.  One  of  these  attacks  occurred  in  the  year  1874, 
in  Massachusetts,  where  he  was  visiting  his  relatives;  it  was  of 
unusual  violence,  and  culminated  in  his  incarceration  in  the  Wor- 
cester asylum  in  that  State.  This  circumstance  drew  the  earnest 
attention  of  his  relatives  to  his  condition,  and  some  of  them,  not 
from  a  feeling  of  kindness  for  him,  but  of  keen  interest  for  the 
safe-keeping  of  his  fortune  (which  was  exaggerated),  were  instni- 
mental  in  procuring  his  direct  confinement,  and  from  that  time 
were  relentless  in  their  efforts  to  deprive  him  of  the  administration 
of  his  property.  This  is  apparent  from  a  letter  of  Rev.  Mr.  Dowse 
to  Mr.  Peterson,  on  September  18,  1874.  and  by  the  course  of 
Dowse,  Jr.,  in  the  interdiction  proceedings  instituted  by  him  on 
the  24th  of  June,  187G.  And  the  evidence  fails  to  show  that  at 
any  time  the  Dowse  family  had  given  proof  of  any  particular  friend- 
ship or  kindly  feelings  for  the  deceased.  A  great  deal  has  been 
said  about  the  insane  delusion  under  which  the  deceased  had  con- 
ceived an  unfounded  prejudice  against  the  Rev.  Mr.  Dowse  and 
his  children,  as  well  as  against  Mrs.  Kingsbury  and  Granville 
Bo  wd  itch.  , 

It  is  manifest  that  he  had  no  fondness  for  them,  especially  the 
Rev.  Mr.  Dowse,  whom  he  styled  an  "orthodox  thief"  in  one  of  his 
letters.  But  we  fail  to  see  any  insane  delusion  in  this  circumstance. 
This  antipathy  resulted  from  natural  causes,  and  sprang  up  long 
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before  any  suspicion  arose  as  to  the  soundness  of  his  mind,  and  in 
our  opinion  it  was  rational  and  well  founded.  In  a  letter  of  the 
17th  of  November,  18G4,  to  his  sister,  Mrs.  Fiske,  the  testator,  who 
was  paying  to  Rev.  Mr.  Dowse  $3  a  week  for  the  board  of  his 
mother,  complains  that  Dowse  had  called  for  an  increase  of  board, 
on  tlie  pretext  that  the  old  lady  gave  too  much  trouble  to  his 
daughters,  and  Bowditch  uses  the  following  language  about  the 
reverend  gentleman:  *'  I  felt  very  much  irritated  to  think  he  should 
want  me  to  pay  more,  and  to  hire  a  house,  particularly  at  this  time 
when  my  affairs  look  so  bad,  therefore  I  wrote  him  a  very  abrupt 
letter,  perhaps  too  much  so." 

And  the  same  feeling  pi^evails  in  every  letter  when  he  happens  to 
mention  him.  He  also  complained  of  his  other  relatives,  to  whom 
he  had  at  times  loaned  money,  and  who  declined  to  settle  with 
him,  even  when  requested  to  turn  it  over  to  Mi*s.  Fiske,  his  sister, 
who  was  very  poor,  in  debt  and  in  need. 

These  feelings  of  coolness  and  apathy  were  kindled  and  crystal- 
ized  into  hatred  and  rage  when  he  discovered  that  these  same  rela- 
tives had  cooperated  in  having  him  incarcerated  in  the  Worcester 
asylum. 

Soon  aiter  his  release  from  that  asylum,  in  a  letter  to  a  friend, 
on  October  30th,  1874,  he  uses  the  following  language:  "You  will 
recollect  the  day  I  saw  you  in  Boston,  and  that  I  promised  to  meet 
YOU  the  next  day  at  the  'Advertiser  building.'  I  went  there  and 
could  not  6nd  you.  The  same  day  I  heard  that  Dowse  was  trying 
to  get  me  back  again  nt  Worcester  asylum,  and  as  I  have  no  friends 
at  Ashland  or  Sherborn,  they  care  nothing  further  for  me  than  to 
get  my  money;  I  concluded  to  i-eturn  at  once  to  New  Orleans,  and 

get  clear  of  the  d d  s.     Here  I  have  friends,  and  Dowse  would 

stand  a  worse  chance  than  I  did  at  Sherborn." 

In  addition  to  close  reasoning,  and  a  remarkable  composition  for 
a  man  recently  released  from  an  insane  asylum,  this  letter  shows 
very  good  reasons  for  the  bitterness  of  the  testator's  feelings  for  his 
"orthodox  brother-in-law." 

Another  feature  of  incurable  insanity,  relied  upon  by  plaintiffs, 
IS  in  his  mania  for  picking  from  the  streets  cigar  stumps,  rags, 
garbage  and  other  stuff,  and  carefully  storing  the  same  in  his  room 
as  valuables.  This  certainly  proves  an  acute  mania,  and  partakes 
of  the  nature  of  insanity,  but  it  appears  from  the  evidence  that  this 
mania  was  apparent  only  during  his  attacks  of  mama  apoiu,  and 
Vol.  XXXVI-36 
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were  brought  about  by  the  same  causes  which  we  have  heretofore 
described  and  accounted  for;  and  these  circumstances  fail  to  show 
insanity  or  mental  incapacity  to  make  a  will  or  enter  into  a  bind- 
ing contract  at  the  date  of  the  execution  of  this  will. 

In  the  case  of  Chandler  v.  Barrett^  reported  in  21  La,  Ann.  60, 
it  was  proved  that  the  testatrix  had  once  ran  upon  the  roof  of  a 
liouse,  trying  to  escape  from  an  imaginary  robber ;  that  she  once 
burned  all  her  clothing ;  that  she  suspected  her  children  of  mtend- 
ing  to  boil  her  in  a  kettle,  and  had  committed  many  and  more 
incongruous  acts  than  those  charged  against  the  testator  in  this 
case,  and  yet  the  court  refused  to  set  aside  the  will  in  that  case. 
See,  also,  the  case  of  Hebert  v.  Winn^  24  Lfw  Ann.  386.  We  fail  to 
see  how  this  mania  of  itself  could  incapacitate  him  from  adminis* 
tering  or  disposing  by  will,  or  otherwise,  of  his  property,  esi)ecially 
as  the  evidence  shows  that  he  was  at  that  time,  and  always  an  in- 
telligent and  close  business  man,  well  posted  on  current  events  and 
financial  developments.  These  qualities  are  conclusively  shown  by 
his  letters,  of  which  a  gi'eat  number  are  of  recoi-d,  and  have  been 
read  by  us  with  particular  care  and  great  intercsL  And  it  will  be 
conceded  that  the  letters  of  a  man  in  the  condition  of  Mr.  Bow- 
ditch,  covering  a  scries  of  years,  from  1864  to  1877,  written  before 
and  after  the  occurrence  of  his  fits  of  temporary  insanity,  afford 
the  very  best  mode  of  judging  of  the  soundness  or  unsoundness  of 
his  mind. 

A  careful  perusal  of  these  letters  has  satisfied  us  that  Mr.  Bow- 
ditch  was  not  only  not  an  idiot,  an  imbecile,  or  a  confirmed  maniac, 
but  that  he  was  a  man  of  more  than  ordinary  intelligence,  of  con- 
siderable learning,  and  with  commendable  facility  of  writing,  a 
close  observer  of  men,  things,  and  of  passing  events,  and  of  strong 
and  ardent  convictions  on  business,  politics,  political  economy,  and 
on  many  other  subjects. 

Plaintiffs  rely  with  great  confidence  upon  the  testimony  of  ex- 
perts, physicians,  who  had  attended  to  Bowditch  at  various  places 
and  on  different  occasions. 

Drs.  Hunter,  Logan  and  Stone,  of  this  city,  were  examined  on 
the  subject.  Neither  of  them  was  called  to  treat  the  deceased 
for  mental  disease,  but  all  of  them  had  been  called  to  pi-escribe 
foi  a  sore  foot,  which  had  caused  him  great  suffering,  confinement 
and  trouble. 

Dr.  Ijogan  does  not  state  absolutely  that  Bowditch  was  insane, 
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he  says :  "  I  can't  tell  what  his  state  of  mind  was,  because  it  seemed 
to  be  a  kind  of  intermittent  state  of  insanity." 

Drs.  Ilunter  and  Stone  venture  to  state  that  he  was  incurable, 
and  that  be  must  have  been  insane  on  the  24th  of  June,  1876, 
although  they  did  not  see  him  on  that  day,  nor  for  several  days  or 
weeks  before.  The  physicians  examined  in  Massachusetts  lean  to 
the  same  opinion.  It  is  evident  that  these  physicians  saw  Bowditch 
only  daring  his  attack  or  paroxysms,  and  not  during  his  lucid  in- 
tervals. In  the  nature  of  things,  they  were  not  sent  for  when  the 
patient  was  quiet  and  causing  no  trouble  to  his  friends  or  nurses. 

But  in  a  case  of  this  nature  and  of  this  importance,  we  are  not 
to  be  gnided  or  influenced  solely  by  the  opinions  of  medical  men, 
who  have  examined  the  patient  under  the  most  unfavorable  cir- 
cumstances, none  of  whom  saw  the  deceased  on  the  day  that  he 
wrote  his  will;  or  immediately  before,  or  soon  after  the  completion 
of  the  act.  We  take  the  opinions  of  the  several  physicians  as 
worthy  of  the  most  careful  examination,  and  the  most  respectful 
attention,  to  be  weighed  along  with  other  testimony,  and  all  to  be 
considered  together  in  assisting  us  to  our  own  conclusion.  21  La. 
Ann.  CO ;  29  id.  302. 

For  the  same  reasons,  we  are  not  to  be  concluded  by  the  judgment 
of  interdiction  pronounced  against  Bowditch,  by  the  District  Court, 
and  now  on  appeal  before  this  court. 

On  the  other  hand,  we  attach  great  importance  to  the  facts  and 
incidents  of  the  testator's  life,  as  related  by  his  sister  and  by  her 
hnsband,  by  his  life-long  friends,  and  by  those  who  were  his  daily 
and  constant  associates  for  many  yeara. 

When  we  are  told  by  physicians  and  other  persons  that  in  1873 
the  testator  was  insane  and  unable  to  administer  his  own  property, 
we  turn  to  his  letters  of  that  date,  which  are  well  written,  in  good 
style,  well  connected,  full  of  wise  reflections,  showing  a  correct 
appreciation  of  all  the  author's  surroundings,  and  comparing 
letters  written  by  the  deceased  from  and  after  the  year  1873,  to 
the  end  of  July,  1876,  with  other  letters  written  by  him  during 
previous  years,  as  far  back  as  1864,  we  see  no  marked  difference  to 
justify  the  conclusion  that  his  mind  had  been  permanently  impaired 
or  disabled. 

On  the  contrary,  we  detect  the  same  style  of  writing,  the  same 
run  of  thought,  the  same  views  on  politics,  on  the  state  of  the 
country,  on  business,  and  on  the  various  members  of  his  family. 
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In  all  of  them  we  find  repeated  expressions  of  great  friendship 
and  growing  fondness  for  his  sister  Mary  Ann,  the  universal  legatee, 
a  legitimate  solicitude  for  her  welfare,  great  appreciation  of  the 
kindness  and  attention  which  she  had  shown  him,  and  an  unshaken 
determination  to  provide  for  her  in  his  will  to  the  full  extent  of 
his  means.  In  support  of  these  views  we  insert  a  few  extracts 
from  his  letters. 

In  a  letter  of  Jane  17,  1874,  written  to  Mr.  Sinnott,  from  Ash- 
land,  Massachusetts^  we  find  the  following  passage,  which  shows 
also  that  Bowditch  was  a  hard  drinker : 

**  Since  I  came  hero  last  every  thing  seems  to  be  so  different,  so 
improved,  that  the  only  way  I  can  account  for  it  is  this:  when  I 
was  here  before  I  was  half  drunk  all  the  whole  time,  and  could  not 
see  beauties  and  improvements.  There  has  been  immense  altera- 
tions and  changes  in  the  city  of  Boston  and  vicinity.  The  roads 
are  free  of  stones,  houses  prettily  painted,  with  httle  and  big  flower 
gardens,  blooming  with  flowers,  I  think  they  look  so  nice.  I  am 
now  sitting  in  my  sister's  little  parlor,  so  called.  •♦  ♦  ♦  My 
sister's  little  grand-daughter  brings  me  my  slippei*s,  a  glass  of  water, 
and  says:  *God  bless  Melvin.*  This  is  caused  by  kindness  and 
candy,  I  presume." 

When  pliysicians  tell  us  that  Bowditch  must  have  been  insane 
on  the  24th  of  June,  1876,  we  turn  to  his  will,  written  entirely  by 
himself,  as  shown  by  the  testimony  of  Whitaker  and  Spearing, 
two  witnesses  of  unimpeached  character  and  veracity,  who  saw  and 
conversed  with  him  on  that  day  and  at  that  moment,  to  whom  he 
spoke  very  rationally  of  his  will,  and  we  must  conclude  that  the  phy- 
sicians are  mistaken,  and  this  conclusion  becomes  irresistible  when  we 
read  tlie  following  passages  taken  from  his  letter  of  July  14, 1876. 

"Yours  of  the  9th  instant,  received  a  few  moments  ago.  ♦  ♦  • 
I  have  i*ea<l  it  to  Mrs.  Canterbury,  she  says  you  are  worth  all  the 
rest  of  my  relations  at  the  North,  and  so  says  Melvin,  your  brother** 
(the  writer). 

**  About  my  case  (interdiction),  the  courts  here  are  closed,  and 
lK)stponed  during  the  hot  summer,  and  I  shall  have  plenty  of  time 
to  make  the  defense  before  the  case  is  called  up.  *  *  ♦  It  is  a 
very  pretty  state  of  affairs  for  them  to  think  I  am  incapable  of 
managing  and  taking  care  of  my  own  money  that  I  worked  hard 
and  honestly  for.*'        ♦         *         ♦ 

**  Peterson  is  here,  and  will  assist  me  all  in  his  power,  which  I 
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think  is  very  important,  as  his  character  is  unimpeached.  *  *  * 
I  don't  know  what  Mr.  Lawyer  Nutt  could  do  in  my  faTor  out 
hero;  if  the  case  was  in  Massachusetts  ho  would  be  an  important 
witness  in  my  behalf.'' 

It  provokes  a  smile  to  read  such  reasoning  from  the  pen  of  an 
unfortunate  man,  who  was  then  sought  to  be  and  was  subsequently 
interdicted.  We  could  quote  many  such  passages  from  his  numer- 
ous letters,  but  it  would  unnecessarily  add  to  the  length  of  this 
decision,  which  has  already  acquired  formidable  dimensions. 

Our  conclusion  is  therefore  that  on  the  24th  of  June»  1876,  Q.  M. 
Bowditch  was  of  sound  mind,  fully  capable  of  contracting  and  of 
making  a  valid  will,  and  that  his  will  of  that  date  should  be  exe- 
cuted  according  to  law. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  annulled,  avoided  and  reversed,  and  that 
plaintiffs'  demand  be  rejected,  with  costs  in  both  courts. 

On  Application  fob  Rehearing. 

Fenneb,  J.  The  earnestness,  ingenuity  and  learning  with  which 
the  application  for  rehearing  in  this  case  is  pressed,  and  the  grow-^ 
ing  importance  of  the  subject,  have  induced  us  most  carefully  to 
review  the  voluminous  testimony  found  in  the  record,  and  also 
to  consider  and  investigate  very  closely  the  legal  principles  by 
which  courts  should  bo  guided  in  determining  questions  of  testa- 
mentary  capacity  as  affected  by  mental  unsoundness. 

The  right  of  testamentary  disposition  is  not,  as  suggested  in  the 
brief  of  counsel,  a  mere  concession  by  the  law,  in  favor  of  the  tes- 
tator, of  a  function,  otherwise  properly  resting  in  the  law  itself,  to 
decide  what  shall  become  of  his  property  after  his  death. 

It  is  not  necessary  that  we  should  interpose  in  the  disputes 
between  Grotius  and  Furgole  on  the  one  hand,  and  Vinnius  and 
Bynkershoeck  on  the  other,  as  to  whether  this  right  finds  its  origin 
in  the  law  of  nature  or  in  the  civil  law.  Su£Qce  it  to  say  that  the 
civil  law  recognizes  it  as  a  clear  and  distinct  corollary  of  the  right 
of  property,  jW  utendi  et  dbutendU  under  which  the  owner,  provided 
he  harm  no  other,  may  destroy  and  annihilate  that  which  belongs 
to  him.  K  he  may  thus  destroy  it,  and  thereby  defeat  all  possible 
control  of  the  law,  it  is  difScult  to  perceive  why,  in  exercising  the 
option  of  leaving  it  in  existence,  he  should  not  havo  the  right  of 
determining  its  disposition  after  his  death. 
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The  law,  moreover,  recognizes  its  own  unfitness  to  regulate 
such  dispositions.  Its  absolute  rules  of  inheritance  necessarily 
ignore  the  myriad  circumstances  which  should  properly  exercise 
their  influence  over  tho  distribution  of  the  dead  man's  estate>  such 
as  the  differences  in  condition,  sex,  age,  infirmity,  necessity,  of 
those  equally  related,  and  tho  claims  of  friendship,  love,  services, 
favors  and  kind  treatment.  It  also  considers  the  protection  and 
care  secured  for  old  age  or  infirmity  by  the  possession  of  this  salu- 
tary power.  '^It  is  one  of  the  painful  consequences  of  old  age," 
says  Chancellor  Kent,  'Uhat  it  ceases  to  excite  interest,  and  is  apt 
to  be  left  solitary  and  neglected.  The  control  which  the  law  still 
gives  a  man  over  the  disposal  of  his  property  is  one  of  the  most 
efBcient  means  which  he  has  in  protracted  life  to  command  the 
attention  due  to  his  infirmity.''  Van  Alst  v.  Hunter,  5  Johns. 
Oh.  159. 

The  desire  thus  to  provide  for  his  old  ago  and  to  secure  such 
influence  over  his  relatives  and  friends,  is  a  just  and  efficient  incent- 
ive to  thrift  and  frugality;  and  to  be  able,  even  in  the  shadow  of 
death,  to  extend  his  bounty  to  those  whom  he  loves  and  who  have 
loved  and  cherished  him,  is  a  consolation  in  a  man's  declining  years 
of  which  he  should  not  be  lightly  deprived. 

This  hasty  and  partial  review  of  the  principles  and  motives  under* 
lying  the  freedom  of  testamentary  disposition  suggests  and  enforces 
the  greatest  reluctance  on  tlie  part  of  enlightened  courts  to  inter- 
fere with  it.  To  wrest  a  man's  property  from  the  person  to  whom 
he  has  given  it,  and  to  divert  it  to  others  from  whom  ho  has 
desired  to  withhold  it,  is  a  most  violent  injustice,  amounting  to 
nothing  less  than  post-mortem  robbery,  which  no  court  should  sanc- 
tion, unless  thoroughly  satisfied  either  that  the  dispositions  of  the 
will  are  reprobated  by  law  or  that  the  testator  was  legally  incapa- 
ble to  make  a  will.  The  testator  in  the  present  case  has  violated 
no  provision  of  the  law.  His  will  is  legal  in  form.  Its  dispositions 
are  appropriate  and  conflict  with  no  requirements  of  public  policy 
or  of  natural  duty. 

It  is  not  within  tho  description  of  the  testamentum  inqfflciosutn 
of  the  Koman  law,  which  only  applied  to  wills  disinheriting  chil 
dren  or  parents.  The  testator  left  neither  ascendants  nor  descend- 
ants. The  law  imposes  no  obligation  to  provide  for  collateral  re- 
lations, either  during  life  or  at  death. 

Tho  position  which  the  law  assigns  them  in  the  order  of  intestate 
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inheritance  is  based,  in  no  degree,  upon  the  idea  of  duty  due  them 
from  the  deceased,  but  simply  upon  the  presumption  of  affection  ; 
and  when  this  presumption  is  rebutted  by  tho  facts,  their  claim  has 
nothing  to  rest  on  and  falls  to  tho  ground. 

A  man  hath  as  complete  liberty  to  deprive  them  of  any  share  in 
his  estate  as  if  they  were  strangers  to  his  blood.  This  testator,  how- 
eyer,  has  not  displayed  forgetfulness  of  tho  ties  of  consanguinity 
He  has  left  his  entire  estate  to  a  sister  ;  and  those  who  attack  his 
will  arc  only  equally  related*  They  charge  that  the  will  is  void  by 
reason  of  the  incapacity  of  the  testator,  in  that  he  was  not  of  "  sound 
mind." 

Accepting  (as  we  most  unreservedly  do)  the  teachings  of  both  nat- 
ural and  revealed  religion,  that  the  human  mind  is  an  independent 
and  imperishable  entity,  merely  temporally  embodied  in  the  humar« 
frame,  and  connecting  this  idea  with  the  teachings  of  modern  physi- 
ology, it  may  well  be  [doubted  whether  there  is  sufficient  evidence 
of  the  existence  of  any  such  thing  as  an  unsound  mind. 

A  most  acute  and  learned  writer  on  tho  pathology  of  insanity 
says:  "It  is  an  undoubted  truth,  that  the  manifestations  of  the 
intellect  and  those  of  the  sentiments,  propensities  and  piissions,  or 
generally  of  the  intellectual  and  affective  powers,  are  connected 
with  and  dependent  upon  the  brain.  It  follows  then,  that  abnor- 
mal conditions  of  these  powers  arc  equally  connected  with  abnor- 
mal conditions  of  the  brain.  But  this  is  not  merely  a  matter  of 
inference,  the  dissections  of  many  eminent  observers,  among  whom 
it  is  enough  to  mention  the  names  of  Greding,  Gall,  Spurzheim, 
Calmeil,  Faville,  Falret,  Bayle,  Esquiral  and  Gcorget,  have  placed 
it  beyond  a  doubt."     Ray's  Med.  Jur.,  §  50. 

He  proceeds:  "The  various  diseases  included  in  tho  general 
term,  insanity  or  mental  derangement,  may  be  conveniently  ar- 
ranged under  two  divisions  founded  on  two  very  different  conditions 
of  the  brain,  the  first  being  a  want  of  its  ordinary  development  and 
the  second  some  lesion  of  its  structure  subsequent  to  its  develop- 
ment In  the  former  of  these  divisions  we  have  idiocy  and  im- 
becility—  in  the  latter,  mania  and  dementia."     Ray,  §  62. 

"Whatever  opinion  maybe  entertained  of  the  nature  of  the  mind, 
it  is  generally  admitted,  at  least  by  all  enlightened  physiologists, 
that  it  must,  of  necessity,  be  put  in  connection  with  matter,  and 
that  the  brain  is  the  part  of  the  body,  by  means  of  which  this  con- 
nection is  effected."    Id.,  §  123. 
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**  Throughout  the  whole  history  of  mania,  in  its  various  forms, 
we  clearly  discover  the  evidence  of  a  bodily  disease,  of  a  suffering 
organ  ;  and  in  not  a  fact  respecting  it  can  wc  discover  any  thing 
anomalous,  or  at  variance  with  the  principles  of  diseased  action/' 
Id.,  §  127. 

If  it  be  admitted,  then,  that  the  brain  is  not  the  mind,  but 
merely  the  physical  medium  or  agency  through  which  the  mind 
manifests  itself,  we  see  no  suflSoient  reason  for  assuming  that 
structumi  defects  or  lesions  of  the  brain,  a  purely  physical  organ, 
are  mental  diseases. 

Modern  pathology,  though  it  has  not  reformed  the  ancient  ter- 
minology, regards  and  treats  insanity  as  a  purely  physical  cerebral 
disease*  of  which  there  are  infinite  vaneties,  affecting  different 
functions,  some  curable,  others  incurable,  some  permanent,  others 
intermittent,  some  disordering  only  certain  manifestations  of  the 
intellectual  or  affective  faculties,  others  involving  many  of  them, 
and  some  the  whole. 

The  controversy  between  jurists  as  to  the  effect  of  monomania, 
or  partial  insanity,  upon  the  will-making  power,  we  think,  may  now 
be  considered  settled  in  favor  of  the  humane  theory,  that  such  par. 
tial  insanity  does  not  necessarily  destroy  the  capacity  to  make  a 
will. 

Troplong  and  Sacase  adopt  the  opinion  that  the  mind  is  a  unity, 
and  that  if  it  is  diseased  in  part,  it  is  diseased  as  a  whole.  Trop- 
long, Don.  et  Test  vol.  2,  §§  451-7  ;  Sacase,  La  Folic  Consider^, 
p.  16. 

On  the  other  hand,  the  vast  majority  of  writers  on  the  civil  law 
agree  that  insane  delusions,  monomania,  or  partial  insanity,  do  not 
destroy  the  power  of  making  a  will  if  the  testamentary  action  was 
u  nconnccted  with  the  particular  derangement  of  the  faculties.  Dem- 
olombe,  C.  N.  B.  Ill,  T.  2,  ch.  2,  §  330;  2  Pothier,  Ob.  Appendix, 
24;  Iloffhaucr,  Med.  Legale;  Paris  &  Fonblanque,  Med.  Jur.,  1, 
302  ;  LeGi-and  de  Saule,  La  Folic,  p.  146 ;  Casteluan,  Sur  Llnter- 
diction  des  Ali^n^s  ;  Maygorri's  Institutizioni. 

In  England  Lord  Brougham  held  that  **  we  cannot,  in  any  cor- 
rectness of  language,  speak  of  general  or  partial  insanity,"  because, 
he  says,  '*  the  mind  is  one  and  indivisible;"  and  he  holds  that  the 
mind  must  be  sound  throughout  in  order  to  entitle  a  man  to  exer- 
cise the  power  of  will-making.  Waring  v.  Wannfff  6  Moore's  ?•  C. 
C.  341. 
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The  same  rule  was  followed  by  Lord  Penzance,  who  held  that 
**  if  disease  be  once  known  to  exist  in  the  mind  of  the  testator,  it 
matters  not  that  the  disease  be  discoverable  only  when  the  mind  is 
addressed  to  a  certain  subject,  to  tho  exclusion  of  all  others,  the 
testator  must  be  pronounced  incapable."  Smith  v.  Tebbit,  L.  R.,  1 
Pro.  398. 

The  foregoing  cases  were  clearly  opposed  to  the  doctrine  of  Sir 
John  Nicoll  in  an  older  and  leading  case.  Dew  v.  Clark,  3  Add. 
79-205. 

They  have  moreover  been  reviewed  and  distinctly  overruled  in 
a  recent  case  in  tho  Queen's  Bench.  The  testator  was  shown  to 
have  been  confined  as  a  lunatic  at  a  date  some  years  prior  to  his 
death.  After  his  release  he  continued  to  the  day  of  his  death  sub- 
ject to  delusions,  such  as  that  he  was  followed  and  molested  by  a 
man  who  had  been  dead  for  years,  and  that  he  was  pursued  by  evil 
spirits  whom  he  believed  to  be  visibly  present ;  but  Lord  Oockbubn, 
chief  justice,  as  the  organ  of  the  court,  held  that  if  these  delusions 
did  not  have  influence  upon  him  in  disposing  of  his  property  there 
was  no  ground  for  holding  the  will  to  be  invalid.  Banks  v.  Oood^ 
fellow,  L.  R.,  5  Q.  B.  549;  also,  Broughton  v.  Knight,  42  L.  J.  P.  25. 

The  current  of  American  authorities  is  strongly  in  favor  of  Lord 
Cockburn's  view.  Thus,  in  one  case,  it  is  said:  ^'Eccentricities 
of  conduct,  absurd  opinions,  or  belief  in  things  appearing  to  us 
extravagant,  although  they  may  be  and  are  evidence  of  testamentary 
incapacity,  do  not  necessarily  constitute  it.  A  man  may  believe 
in  witches  and  witchcraft,  as  it  seems  this  testator  did,  or,  like 
him,  he  may  have  believed  his  health  to  have  been  permanently 
affected  by  slow  poisons,  surreptitiously  administered  to  him,  and 
yet  be  competent  to  make  a  will  where  such  will  is  not  shown  to 
have  some  connection  with  such  absurd  opinions  or  extravagant 
beliefs."    Leech  v.  Leech,  4  Am.  J.  N.  S.  179. 

In  another  case  it  is  said:  **  A  man  may  profess  an  absurd  fond- 
ness for  music,  and  play  the  Pandean  pipes,  behave  like  a  fool 
occasionally,  may  tell  his  dreams  and  call  them  visions,  and  believe 
them;  he  may  be  addicted  to  telling  lies  about  his  will,  yet  we 
could  not  on  these  accounts  pronounce  him  unfit  to  manage  his 
affairs  or  dispose  of  his  property."  Turner  v.  Hand,  3  Wall.  Jr. 
\iO.  See,  also,  Addinton  v.  Wilson,  5  Tnd.  137;  Kelly  v.  Miller, 
39  Miss.  19;  Boardman  v.  Woodman,  47  N.  H.  120;  Boyd  v.  My, 
8  Watts,  71 ;  Lucas  v.  Parsons,  24  Ga.  640;  Am.  Seaman*8  Friend 
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Soc.  V.  Hopper  J  43  Barb.  625;  Florey  v.  Florey,  24  Ala.  241;  John- 
son V.  Moore,  1  Litt  371;  2  R.  S.  255,  in  which  this  subject  is  dis- 
cussed from  various  points  of  view. 

The  Supreme  Court  of  Connecticut,  in  a  leading  case,  lays  down 
the  doctrine  broadly,  as  follows:  "  If  the  testatrix  had  mind  enough 
to  know  and  appreciate  her  relations  as  the  natural  objects  of  her 
bounty,  and  the  character  and  effect  of  the  dispositions  of  her  will, 
then  she  had  a  sound  and  disposing  mind  and  memory,  although 
her  mind  may  not  be  unimpaired."   Durham's  Appeal,  27  Conn.  192. 

A  learned  author  says:  '*  There  are  many  cases  where  mental 
health  is  impaired,  where  old  age  lias  caused  a  certain  dilapidation 
of  the  mental  structure,  where  there  are  curious  mental  eccentrici- 
ties of  thought  and  action,  and  in  ail  these  cases,  if  the  individual 
retains  sufficient  of  the  reproductive  faculty  to  collect  in  his  mind, 
without  the  sug^^estions  of  others,  the  particulars  of  the  business 
in  hand,  and  the  possible  objects  of  his  bounty,  if  he  has  the  power 
of  retaining  these  in  his  mind  a  sufficient  length  of  time  to  perceive 
their  relations  to  ono  another,  and  if  he  is  able  to  form  a  sound  and 
rational  judgment  with  respect  to  them,  then  he  is,  according  ta 
law,  in  a  position  to  exercise  this  privilege  of  disposing  of  his  own 
property;"  and  in  support  of  this  he  cites  a  multitude  of  authori- 
ties.    Browne's  Med.  Jur.  of  Insanity,  §  23. 

Again:  "  It  is  essential  to  the  exercise  of  the  testamentary  power 
that  the  individual  should  bo  in  condition  to  undei*stand  the  nature 
of  the  testamentary  act,  and  appreciate  its  effects,  that  he  should 
know  what  property  he  has  to  dispose  of,  the  claims  that  are  upon 
him,  and  their  relative  importance,  and  should  desim  that  his 
property  should  be  disposed  of  in  a  certain  manner."  Id.,  §  152, 

Another  writer  thus  summarizes  the  doctrine  of  the  English 
ecclesiastical  courts:  **The  object  is  not  so  much  to  settle  the 
question  of  soundness  or  unsoundness  in  general  as  it  is  in  reference 
to  the  particular  act.  The  principle  is,  that  a  pei^son  may  be  capa- 
ble of  testamentary  acts  while  technically  and  really  unsound  and 
incapable  of  doing  other  acts  requiring  much  reflection  and  delib- 
eration, *  ♦  ♦  accordingly  the  testamentary  capacity  is  to  be 
determined  in  a  great  measure  by  the  nature  of  the  act  itself.  If 
it  be  agreeable  to  instructions  or  declarations  previously  expressed, 
when  unquestionably  sound  in  mind,  if  it  be  consonant  to  the  gen- 
eral tenor  of  his  affections;  if  it  be  consistent  and  coherent,  one 
part  with  another,  and  if  it  have  been  obtained  by  the  exercise  of 
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no  impro|)er  influence,  it  will  be  established,  even  though  the  med- 
ical evidence  may  throw  strong  doubts  on  the  capacity  of  the 
testator."    Ray  Med.  Jur.  of  Insanity,  §  365,  citing  Hoby  v.  Hobyt 

1  Hagg.  146,  502,  577;  Waters  v.  Howlett,  3  id.  790;  Bird  y. Bird, 
'i  id.  142-84 ;  Mariin  v.  Wallon,  1  Lee,  130 ;    Bitllesson  v.  Clark, 

2  id.  229. 

The  doctrines  thus  expounded  by  judges  and  jurists  command 
our  unqualified  approbation.  The  fact  that  a  man  is  subject  to 
disease  of  the  brain  1%  per  Be  no  better  reason  for  depriving  him  of 
testamentary  power  than  would  be  his  having  a  disease  of  the  liver. 
On  the  contraiy,  as  we  have  seen,  tlio  liability  to  infirmity  which  is 
the  inheritance  of  man,  and  the  consequent  need  of  carc  and  at- 
tention, are  amongst  the  most  powerful  reasons  for  testamentary 
freedom.  The  real  question  is,  whether  the  brain  or  other  physical 
organ,  whatever  it  may  be,  which  is  the  medium  through  which 
the  action  of  the  mind  is  manifested,  is  so  diseased  or  impaiiXHl  as 
to  make  it  an  untrustworthy  vehicle  for  tho  conveyance  of  the  true 
wish  or  will  of  the  testator,  unbiased  by  any  delusion  which  may 
be  the  result  of  such  disease.  The  law  fixes  the  time  for  the  appli- 
cation of  this  test,  at  tho  moment  when  the  will  is  made,  and  ex- 
pressly recognizes  the  capacity  of  persons,  subjtct  at  times  even  to 
complete  dementia,  to  make  a  will  in  lucid  intervals.  Wheh  tho 
will  is  established  to  have  been  made  by  tho  testator  himself,  un- 
aided by  others,  and  when  its  provisions  and  expressions  are  sage 
and  judicious,  containing  nothing  **  sounding  to  folly,"  these  facta 
establish  a  presumption,  even  in  the  case  of  persons  habitually  in- 
sane, that  Jt  was  made  during  the  existence  of  a  lucid  interval,  and 
impose  ujwn  tliose  who  attack  the  will  the  burden  of  proving  insanity 
at  the  moment  when  it  was  made.  Coin-Dclisle,  Don.  et  Test  81, 
82;  3Toullier,  45;  3  D'Aguesseau,  3C7-8;  Swinburne,  Test  and 
Wills,  part  II,  §  3;  Clerke  y.Carlriyht,  1  Phillimore,  90 ;  Scrtiby 
V.  Finchy  1  Adams,  74  ;  McAdam  v.  Walker,  1  Dow.  178. 

It  is  here  fully  established  that  Bowditch  wrote  his  own  will, 
without  i^sistance  from  others,  except  in  wisely  asking  beforehand 
the  advice  of  his  lawyer  as  to  the  necessary  form.  The  only  per- 
sons who  testify  as  to  his  ap^iearancc  and  demeanor  at  and  about  the 
time  of  its  execution,  declare  that  they  were  thoroughly  rational, 
composed  and  intelligent.  The  will  is  well  expressed, and  exhibits 
his  consciousness  of  his  right  to  dispose  of  his  property  in  the 
mode  adopted,  by  declarmg  that  he  had  never  been  married,  and 
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had  no  children.  The  disposition  in  favor  of  his  sister  is  confor- 
mable to  the  state  of  his  aflFections,  as  exhibited  in  a  long  series  of 
his  letters,  extending  over  several  years  prior  to  his  death,  which 
fully  establish  that  he  loved  her  above  all  his  other  relatives,  and  more 
thuii  any  one  else  in  the  world;  and  it,  moreover,  carries  out  an  n* 
ten  tion  formed,  expressed  and  persisted  in,  without  variation,  for 
many  months  prior  to  its  execution.  After  a  careful  review  of  the 
evidence,  we  find  nothing  to  shake  our  conviction  of  the  validity 
of  this  will. 

The  evidence  does  establish  that  prior  to  the  will,  Bowditch  had 
been  subject  to  occasional  attacks  of  acute  mania,  which  had  twice 
necessitated  his  confinement  in  insane  retreats  for  a  short  penod. 
These  attacks  were  not  unconnected  with  excessive  use  of  liquor, 
but  they  were  doubtless  complicated  with,  and  aggravated  by,  cere- 
bral disease.  He  was  also  exceedingly  eccentric  in  his  actions,  and 
was  certainly  subject  to  a  distinct  monomania  in  his  habit  of  gather- 
ing up  trash,  and  even  garbage  from  the  streets,  regarding  it  as 
having  value,  and  storing  it  in  his  room.  These  symptoms  indi- 
cated the  existence  of  cerebml  disease,  which  continued  to  increase, 
and  doubtless  culminated,  some  months  after  the  making  of  his 
will,  in  continuous  dementtcu  His  letters  however  and  the  testi- 
mony taken  as  a  wliole,  satisfy  us  that  up  to,  and  for  sometime 
after,  the  execution  of  the  will,  Bowditch  was  at  nearly  all  times 
possessed  of  every  faculty  necessary  to  the  making  of  a  will ;  that 
he  knew  the  nature  and  value  of  liis  property,  and  could  at  any 
time  liave  made  a  correct  inventory  of  it,  as  on  one  occasion  he 
actually  did ;  that  he  thoroughly  understood  his  right  to  dispose  of 
It ;  that  he  was  at  all  times  aware  of  the  existence  of  his  several 
relatives,  of  their  claims  upon  his  bounty,  and  was  capable  of  an 
intclhgent  appreciation  of  their  conduct  toward  him ;  and  that  his 
final  testamentary  disposition  was  but  the  carrying  out  of  a  deliber- 
ate, rational,  and  persistent  purpose,  formed  many  months  before 
the  will. 

Regarding  insanity  as  a  physical  disease,  we  should  naturally 
yield  great  respect  to  the  opinions  of  medical  experts  on  the  sub- 
ject; but  the  evidence  of  the  distinguished  physicians  who  have 
testified  in  regard  to  Bowditch's  insanity,  is  robbed  of  all  ralae,  on 
account  of  its  generality,  and  the  failure  to  direct  their  attention 
to  the  particular  kind  and  degree  of  mental  impairment  which  de- 
stroy the  will- making  power. 
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We  venture  to  say  tliat  not  one  of  them  conld  read  Bowditch's 
will,  and  his  numerous  letters  written  prior  to,  contemporaneonslj 
with,  and  subsequent  to  its  date,  without  admitting  that  his  disease 
liad  not  deprived  him  of  the  degree  of  intellectual  capacity  which 
we  have  indicated  as  sufficient  to  sustain  a  wilL  The  human  mind 
is  the  mystery  of  mysteries,  and  the  shadowy  confines,  which  sep- 
arate the  sanity  of  insane  men  from  the  insanity  of  sane  men,  are 
peopled  with  infinite  perplexities.  Swedenborg,  Pascal,  Luther, 
Bon  Jonson,  Ooethe,  Brougham,  Napoleon  Bonaparte,  and  many 
other  eminent  men,  were  the  subjects  of  delusions  or  eccentricities, 
difficult  to  reconcile  with  perfect  intellectual  health.  On  the  other 
hand,  the  books  are  full  of  cases  of  persons  undoubtedly  insane  in 
some  respects,  who,  at  some  times,  and  in  regard  to  many  subjects, 
manifest  the  most  wholesome  sanity. 

The  presumptions  of  the  law  are  in  favor  of  capacity.  .  These 
must  be  rebutted  by  conclusive  proofs.  Doubts  must  be  resolved 
in  favor  of  the  will.  In  the  case  at  bar,  the  evidence  satisfies  us 
that  the  testator  was  of  sound  mind,  within  the  meaning  of  the 
law,  and  with  reference  to  the  testamentary  act,  and  that  his  will 
should  be  sustained. 

Jiehearing  re/used. 


State  v.  Trivas, 

(82  La.  Ann.  lOes.) 


Criminal    law  —  homicide  —  dying    declarations  —  intoxieaHon  "^pmumplUm 

of  malice. 

The  admiflflibility  f  D  evidence  of  dying  declarations  Is  a  blended  question  of 

law  and  of  fact. 
Dying  declarations  are  not  incompetent  because  made  in  answer  to  questions 

by  tbe  wife  and  the  physician  of  the  deceased. 
Intoxication  ma^  be  shown  to  negative  malice  or  premeditation,  in  the  abeenoi 

of  evidence  showing  premeditation. 
A  charge  tliat  malice  is  presumed  from  homicide  is  error. 


C 


ONVICTION"  of  murder.     The  opinion  states  the  case. 


E.  O.  /Tun/er,  district  attorney,  and  «/•  C.  ^oiiyattomey-genenili 
for  State. 

H.  L.  Datgrey  for  appellant. 
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PocHB,  J.  From  a  verdict  finding  him  guilty  of  niiuxler,  and  a 
judgment  of  the  court,  sentencing  him  to  death,  the  accused  has 
taken  this  appeal,  and  relies  for  relief  on  five  bills  of  exceptions, 
which  are  in  substance  as  follows  : 

First — "The  accused  objected  to  the  testimony  of  Dr.  S.  G. 
Compton,  and  Mrs.  Mary  Ilanna,  as  laying  the  basis  for  the  intro- 
duction of  the  dying  declarations  of  the  deceased,  on  the  ground 
that  it  was  not  the  dying  declarations  of  the  deceased,  but  merely 
answers  to  interrogatories  propounded  to  deceased,  by  said  Dr. 
Compton  and  said  Mrs.  Hanna,  and  the  answers  to  which  questions 
are  irrelevant  and  opinions  of  the  deceased,  and  would  not  be  admit- 
ted in  evidence  if  he  were  a  witness  on  the  stand." 

Second — "The  accused  in  open  court  requested  the  court  to 
have  taken  down  in  writing,  by  the  clerk  of  the  court,  all  the  tes- 
timony of  Mrs.  Mary  Hanna  and  Dr.  S.  G.  Compton,  being  then 
and  there  admitted  as  the  dying  declarations  of  the  deceased,  for 
the  purpose  of  making  it  a  part  of  a  bill  of  exception,  all  of  which 
the  court  refused,  etc." 

Third  —  "The  accused  objected  to  that  part  of  the  dying  declar- 
ation as  related  by  Mrs.  Hanna,  which  stated  that  her  husband 
said  that*  Sam  shot  him,  and  that  it  was  a  willful  murder.*  On 
the  ground  that  it  was  merely  the  oi^inion  of  the  deceased,  and 
could  not  have  been  admitted  in  evidence  in  case  he  had  been  a 
witness  on  the  stand." 

Fourth  —  "Counsel  for  the  accused  asked  the  judge  to  charge 
the  jury  in  writing:  That  intoxication  may  render  a  person  inca- 
pable of  forming  or  entertaining  the  intention  of  committing  an 
assault  witli  intent  to  commit  murder." 

Fiftli  —  "  That  while  the  judge  was  charging  the  jurj*,  he  stated 
that  it  was  only  necessary  for  the  State  to  prove:  First,  the  killing, 
second,  that  the  prisoner  at  tlie  bar  was  the  person  who  did  it;  and 
that  When  this  was  done,  the  law  presumed  malice." 

We  have  not  been  favored  with  a  brief  by  counsel  for  the  ac- 
cused, who  has  left  upon  us  tlie  labor  and  responsibility  of  doing 
justice  to  his  client,  without  assistance  on  his  part,  to  precisely  un- 
derstand the  meaning  of  the  language  used  in  some  of  the  points 
raised  by  him,  or  to  appreciate  tlie  force  and  effect  of  some  of  his 
objections,  vliicli  are  vaguely  stated  in  his  bills. 

1st.  The  evidence  objected  to  in  the  first  bill  was  properly  ad- 
mitted to  show  the  condition  of  the  deceased  at,  or  immediately 
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preceding,  the  time  at  which  he  made  statements  touching  the 
wounds  which  he  had  received  at  the  hands  of  the  accused.  The 
attorney-general,  urges  in  his  brief,  that  the  investigation  into  the 
physical  condition  of  the  deceased,  as  a  test  of  the  admissibility  in 
evidence  of  liis  statements  as  dying  declarations,  is  a  question  of 
fact,  and  not  subject  to  our  revision  as  an  appellate  court  vested,  in 
criminal  cases,  with  jurisdiction  over  questions  of  law  only;  and 
he  quotes  two  decisions  which  bear  him  out  in  his  assertion.  State 
V.  Beiinetty  14  La.  Ann.  651  ;  State  v.  Ross,  18  id.  340.  But  we 
cannot  adopt  this  doctrine,  which  was  recently  oveniiled  by  our 
immediate  predecessors.  State  v.  Spencer^  30  La.  Ann.  362 ;  State 
V.  Daniel,  31  id.  01.     See  Greenl.  Ev.,  §  160. 

The  statements  of  the  deceased  are  to  be  received  in  evidence, 
when  made  by  him  under  the  belief  of  approaching  death,  under 
the  theory  that  the  party  would  not  die  with  a  falsehood  upon  his 
lips.  The  test  of  the  admissibility  of  the  evidence  is  in  the  belief 
of  tlie  deceased  that  death  is  fast  approaching;  that  he  is  in  other 
words,  under  a  sense  of  impending  dissolution,  and  his  statements 
concerning  the  res  gestce,  under  the  circumstances,  are  to  be  ac- 
credited under  the  law,  as  would  his  sworn  testimony  in  ordinary 
ciiscs.  The  question  therefore,  as  to  whether  the  circumstances 
under  which  his  statements  are  made  should  entitle  them  to  be  re- 
ceived as  though  they  were  clotlied  with  the  sanctity  of  an  oath,  as 
with  ordinary  witnesses,  is  one  of  law  blended  with  facts. 

Tlie  fact  is,  the  condition  of  the  deceased  as  to  his  chances  of 
recovery  from  the  wounds  received  ;  and  the  question  of  law  is, 
whether  his  condition,  as  shown  by  the  evidence,  is  such  as  to  create 
upon  his  mind  the  belief  of  approaching  death,  under  the  efifect 
of  which  his  statements  are  to  be  received  as  evidence.  The  solu- 
tion of  the  problem  is  within  the  exclusive  province  of  the  court, 
and  not  of  the  jury,  and  is  therefore  subject  to  our  revision.  Our 
power  to  revise  questions  of  law  blended  with  facts,  although  they 
do  not  bear  directly  upon  tlie  guilt  or  innocence  of  the  accused, 
has  been  carefully  reviewed  by  us  in  the  case  of  the  State  v.  Nelson^ 
32  La.  Ann.  845,  and  we  consider  the  question  us  finally  settled.  In 
this  case,  the  evidence  elicited  as  the  basis  for  the  introduction  of 
his  dying  declarations,  shows  that  tlie  deceased  stated  that  he  waa 
going  to  die,  that  he  was  resigned  to  die,  that  this  was  his  last, 
that  he  asked  and  obtained  religious  consolations,  as  a  preparation 
for  death,  and  gave  insti'uctions   as  to  his  worldly   affairs,  to  be 
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carried  out  after  his  death ;  and  between  these  incidents  and  his 
death,  which  ensued  an  hour  and  a  half  later,  he  made  thedeclar- 
atious  which  were  admitted  in  cTidence.  It  would  be  difficult  to 
conceive  of  a  case  more  thoroughly  covered  by  the  rule.  There  is 
no  force  in  the  objection  that  the  declarations  were  made  in  answer 
to  questions  propounded  to  the  deceased  by  his  wife  and  by  his 
physician.     1  Oreenl.  Ev.,  §  159. 

2d.  The  second  bill  retained  by  the  accused  refers  to  the  refusal 
of  the  District  judge  to  cause  to  be  reduced  to  writing  the  whole 
evidence  of  the  two  witnesses  who  testified  in  connection  with  the 
dying  declarations  of  the  deceased.  The  judge  has  caused  to  be 
written  that  part  of  the  testimony  which  was  intended  as  a  basis  for 
the  introduction  of  the  statements  of  Hanna,  the  victim,  and 
nothing  more  was  necessary.  The  dying  declarations,  when  once 
admitted,  were  within  the  exclusive  province  of  the  jury,  who  were 
the  sole  judges  of  their  effect,  as  bearing  upon  the  guilt  or  innocence 
of  the  accused. 

3d.  The  statement  of  this  proposition  is  an  answer  to  the  objec- 
tion embodied  in  the  third  bill  of  exceptions,  to  the  refusal  of  the 
judge  to  strike  out  a  part  of  the  dying  declaration  as  recited  by  the 
witnesses,  on  the  ground  that  the  objectionable  part  was  an  expres- 
sion of  opinion  by  the  deceased. 

The  declaration  of  the  deceased,  like  the  confession  of  an  accused, 
must  be  admitted  in  its  entirety,  and  its  effect  must  be  left  to  the 
jury. 

4th.  In  his  fourth  bill,  the  accused  complains  of  the  judge's  re- 
fusal to  charge  the  jury  in  writing:  "  That  intoxication  may  ren- 
der a  person  incapable  of  forming  or  entertaining  the  intention  of 
committing  an  assault  with  intent  to  commit  murder."  The  judge 
answers  that  he  had  already  instructed  the  jury  on  that  point, 
charging,  in  substance,  that  the  intoxication  of  the  accused  could 
mitigiitc  the  homicide  to  manslaughter,  if  such  intoxication,  in  the 
opinion  of  the  jury,  was  of  such  a  character  as  to  incapacitate  the 
accused  from  forming  a  deliberate  intention  to  kill  the  deceased, 
unless  the  evidence  would  satisfy  the  jury  that  he  had  intoxicated 
himself  for  the  purpose  of  provoking  the  deceased  into  a  difficulty, 
and  of  then  killing  him. 

The  objection  to  this  charge  should  not  come  from  the  accused, 
whom  it  was  calculated  to  favor  beyond  the  limits  prescribed  by 
law. 
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The  recognized  doctrine  is,  that  the  state  of  intoxication  of  the 
accused  may  be  invoked  to  negative  malice  or  deliberate  intent,  in 
the  absence  of  evidence,  aliunde,  to  prove  premeditation.  The  in- 
toxication  must  be  of  such  a  character  as  to  create  a  state  of  mental 
confusion,  excluding  the  possibility  of  a  specific  intent  to  take  life, 
or  positive  premeditation.     1  Whart.  Crim.  Law,  52. 

in  his  instructions,  the  District  judge  had  given  a  charge  entirely 
too  liberal  to  the  accused,  who  should  certainly  not  complain. 

5th.  The  fifth  bill  is  levelled  at  the  judge's  charge  on  the  pre- 
sumption of  malice,  as  flowing  from  the  proof  of  the  act  of  killing 
by  the  accused,  which  charge  was,  in  substance,  as  follows:  **The 
State  must  prove:  first,  the  killing;  second,  that  the  prisoner  at  the 
bar  did  it;  when  this  was  done,  the  law  presumed  malice.'' 

We  think  that  this  charge  was  too  broad,  and  should  have  been 
qualified,  so  as  not  to  mislead  the  jury,  by  inducing  them  to  believe 
that  malice  is  presumed  after  proof  of  the  killing;  and  to  shift  upon 
the  accused  the  burden  of  proving  excuse  or  justification,  even  wh^n 
such  defense  should  appear  from  the  very  circumstances  accompa- 
nying the  act  of  homicide.  Even  if  the  charge  was  intended  to 
comply  with  the  rigorous  rules  of  the  common  law  on  this  point, 
vet  it  was  too  stringent  toward  the  accused,  who  was  entitled,  under 
such  rule,  that  the  judge  in  charging  that  malice  is  to  be  presumed 
from  the  proof  of  the  homicide  and  throws  upon  the  accused  the 
burden  of  proving  circumstances  of  alleviation,  excuse  or  justifica- 
tion, should  have  added  to  his  charge  that  such  circumstances  must 
be  considered  by  the  jury  in  favor  of  the  accused,  if  they  are  con- 
nected with  and  arise  from  the  evidence  produced  against  him,  and 
affording  proof  of  killing.     1  Buss,  on  Cnmes,  483. 

In  point  of  fact,  malice  does  not  necessarily  qualify  eveiy  homi- 
cide, and  in  many  cases  the  necessity  of  the  act  may  be  dictated  by 
self-defense,  or  for  the  protection  of  the  property  of  the  party  kill- 
ing, or  in  the  lawful  execution  of  a  lawful  mandate  of  a  competent 
court;  and  the  legal  defense  may  be  shown,  by  the  mere  recital  of 
the  deed  of  homicide,  as  being  so  intimately  blended  with  the  act 
as  to  be  inseparable  therefrom. 

Hence  it  is  that  experience  in  criminal  practice  has  compelled 
the  courts  of  this  country  to  modify  and  to  materially  relax  the 
rigor  of  the  common-law  rule  on  this  point;  and  recognizing  that 
frequently  the  excuse  for  the  deed  is  apparent  on  the  evidence  of- 
fered to  prove  the  homicide,  the  courts  have  shaped  the  rule  so  as 
Vol.  XXXVI  —  38 
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to  conform  vith  undeniable  experience.  These  mild  and  able 
modifications  were  considered  and  adopted  by  our  immediate  pre- 
decessors in  the  case  of  the  State  y.  Swayze,  30  La.  Ann.  1323; 
and  we  shall  now  be  guided  by  the  rule  which  requires  the  judge 
to  charge  that  malice  is  presumed  from  the  proof  of  the  homicide, 
when  such  proof  is  unaccompanied  by  circumstances  of  extenuation. 

The  jury  must  be  instructed  to  weigh  and  consider  all  tlic  cir- 
cumstances arising  from,  or  connected  with,  the  evidence  proving 
tlie  homicide,  and  that  the  presumption  of  the  innocence  of  the  ac- 
cused must  yield  to  the  presumption  of  malice  or  deliberate  intent, 
only  when  the  evidence  is  unaccompanied  by  circumstances  showing 
alleviation,  justification  or  excuse. 

We  therefore  conclude  that  in  this  case  the  judge's  charge  to  the 
jury  was  calculated  to  give  them  an  erroneous  impression  under 
which  to  base  their  deliberations,  and  that  the  accused  is  entitled 
to  a  new  trial. 

.  It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  ol 
jury  be  sot  aside,  and  the  judgment  of  the  lower  court  annulled, 
avoided  and  reversed;  and  it  is  further  ordered  that  this  case  be  re* 
manded  to  the  District  Court  for  further  proceedings  and  trial, 
according  to  law  and  to  the  views  herein  expressed. 

Reversed  and  refnanded  for  further  proceedings. 
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Murphy  v.  Adams. 

(71  Me.  U8.) 
Lkn  —  laborer* 9  —  asngnabiUtp. 
A  laborer's  statutory  lien  is  assignable. 
A  CTION  to  enforce  laborers'  liens.    The  opinion  states  the 

D.  B.Stewart  and  J,  L  Hopkins,  for  plaintiffs. 

Pillshury  &  Potter y  for  claimant. 

Barrows,  J.  The  plaintiffs  in  this  action,  being  employed  by 
the  defendants  for  that  purpose,  respectively  labored  in  the  cutting 
and  hauling  of  logs  on  Jerusalem  towship,  in  the  winter  of  1876- 
77 ;  and  when  they  quitted  work,  each  received  a  due  bill  signed 
by  the  defendants,  in  legal  effect  a  promissory  note  not  negotiable, 
for  the  amount  due  him,  — "it  being  for  labor  done  in  the  woods 
for  us  the  present  winter,  payable  in  April  next."  The  defendants 
were  operating  on  the  township  for  Mosely,  Wheelwright  &  Co.,  by 
whom  they  were  employed  to  cut  and  haul  logs  by  the  thousand. 
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The  plaintiffs  not  being  paid  for  their  labor,  these  suits  were  com- 
menced in  Jane,  1877,  and  a  lien  upon  the  logs  claimed  therein, 
and  the  logs  were  seasonably  attached.  Mosely,  Wheelwright  &  Co., 
procured  receiptors  for  the  logs,  and  subsequently  having  gone  into 
bankruptcy,  their  assignee  now  appears  to  claim  the  logs,  and  resist 
the  rendition  of  any  judgment  to  enforce  the  lien  thereon,  because 
he  says,  the  lien  ceased  to  exist  before  tlie  commencement  of  the 
suit,  by  reason  of  the  fact  that  the  plaintiffs  respectively  sold  their 
claims  to  other  parties,  and  ceased  to  have  any  interest  in  the  en. 
forcement  of  the  lien.  Prescott's  claim  is  represented  by  one  due 
bill  which  be  appears  to  have  sold  about  the  time  he  came  out  of 
the  woods,  in  February,  to  one  Winter,  a  trader  in  the  vicinity  of 
the  operation,  to  whom  he  subsequently  gave  a  written  assignment 
of  the  claim,  having  indorsed  the  due  bill  at  the  time  of  its  sale  and 
delivery. 

Murphy  worked  at  two  different  periods  during  the  season,  re- 
ceived two  of  the  non-negotiable  due  bills,  and  got  one  of  them 
cashed  by  Winter,  and  the  other  by  one  Parker,  merely  placing  his 
name  on  the  back  of  the  due  bills  when  they  were  sold  and  de- 
livered. Now  the  claimant  of  the  logs  insists,  that  by  these  pro- 
codings,  the  lien  (which  he  says  is  a  mere  personal  right  to  be  enforced 
by  and  for  the  benefit  of  the  laborer  only)  was  destroyed  and 
that  it  cannot  be  made  to  inure  to  the  benefit  of  those  who  have 
paid  the  laborers  and  become  the  purchasers  of  their  claims. 

The  case  shows  that  in  the  present  instance  a  large  number  of  the 
laborers'  claims  wore  thus  taken  at  a  small  discount  by  Winter, 
presumably  relying  on  the  lien  to  secure  payment ;  and  the  proba- 
ble extent  of  the  practice  among  laborers  in  lumbering  operations,  of 
realizing  their  dues  at  an  early  day  in  this  mode,  makes  it  desira- 
ble to  have  the  point  definitively  settled. 

The  groundwork  of  the  claimant's  argument  is  in  the  position  he 
takes  that  the  laborer  has  ceased  to  have  any  interest  in  the  collec- 
tion of  the  sums  due  for  his  work,  and  that  the  lien,  being  but  a 
personal  right,  to  be  enforced  for  his  benefit  only  is  destroyed  when 
a  third  party  has  paid  him  for  his  claim. 

In  the  present  case,  inasmuch  as  the  laborers  indorsed  the  non- 
negotiable  due  bills  which  were  given  them  in  blank  to  the  parties 
who  advanced  the  money  for  them,  the  claimant's  position  cannot 
be  maintained,  if  it  be  true  as  laid  down  in  the  text  books,  that 
"an  indorsement  in  blank  of  a  note  not  negotiable  is  an  undertak- 
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ing  that  it  may  be  collected  of  the  maker  by  using  due  diligence, 
which  consists  in  demand  on  its  becoming  due  ;  and  in  case  of  non- 
payment the  maker  being  solvent,  in  immediate  suit  with  attach. 
ment  where  it  is  allowed,  followed  by  the  most  vigorous  measures  for 
collection."  Bayley  on  Bills  (2d  Am.  ed.),  152,  citing  Prentiss  v. 
Danielson^  5  Conn.  175  ;  Huntington  v.  Harvey^  4  id.  124.  In  8ey» 
mour  v.  Van  Slychy  8  Wend.  403,  it  was  held  that  the  indorser  of  a 
note  not  negotiable  has  no  rights  in  an  action  by  his  indorsee  against 
him,  to  insist  upon  previous  demand  and  notice,  '^  because  his  in- 
dorsement is  equivalent  to  a  guaranty."  If  these  plaintiffs  are  lia- 
ble as  guarantors  of  the  due  bills,  they  have  just  as  much  interest 
in  the  enforcement  of  the  lien  as  if  they  never  had  received  the 
money  on  them  from  anybody. 

But  aside  from  this,  and  independent  of  any  guaranty  by  the 
laborer  that  the  amount  due  him  is  collectible  by  the  use  of  due 
diligence,  we  cannot  find  either  in  principle  or  sound  authority  any 
good  reason  for  holding  that  the  transfer  by  the  laborer  to  a  third 
party  of  an  equitable  interest  in  the  sum  due  him  for  his  labor  should 
work  a  forfeiture  of  his  lien.  The  object  of  the  statute  giving  the 
lien  is  to  make  certain  the  payment  for  the  labor  which  has  gone  to 
increase  the  value  of  the  timber  (see  Spofford  v.  TruCy  33  Me. 
284),  and  it  would  detract  much  from  the  benefit  designed  to  be 
conferred,  to  hold  that  the  laborer  must  necessarily  personally  incur 
all  the  delay  and  expenses  that  not  unfrequently  arise  from  the 
tedious  litigation  which  follows  an  effort  to  enforce  a  lien  of  this 
sort,  at  the  peril  of  losing  it  altogether. 

If  the  lien  can  be  enforced  in  his  name  by  one  who  has  assumed 
this  risk  and  burden  for  him,  another  object  of  the  statute,  which 
is  to  make  his  pay  prompt  as  well  as  secure,  will  be  materially 
advanced.  Murphy  testifies  that  he  considered  the  bills  good,  only 
ho  **did  not  want  to  wait  around  there." 

We  think  it  would  be  laying  an  unnecessary  burden  upon  the 
laborer  for  whose  benefit  the  statute  was  designed,  to  say  that  he 
should  not  avail  himself  of  the  security  which  the  statute  gives 
him  in  the  way  most  beneficial  to  himself,  and  if  he  can  better  him- 
self by  giving  to  an  assignee  the  right  to  proceed  in  his  name  instead 
of  '^waiting  around  there  ^'  for  the  slow  process  of  the  law,  we  see  no 
reason  why  he  may  not  do  it  without  forfeiting  the  lien  from  whiob 
he  derives  that  advantage. 
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The  claims  of  laborers  secured  by  statute  lien  stand  substantially 
^n  this  respect  upon  the  same  footing  as  those  of  mechanics. 

The  weight  of  authority  and  reasoning  is  in  favor  of  the  assign- 
ability of  the  lien  of  a  mechanic  and  tiie  right  of  his  assignee  to 
asisert  his  claim  in  the  same  manner  and  to  the  same  exteutthat  the 
mechanic  could.  Kerr  v.  Moore,  54  Miss.  286,  citing  Laege  v. 
J^ossieux,  15  Gratt.  83 ;  Tuille  v.  Howe,  14  Minn.  150  ;  Davis  v. 
Silsland,  18  Wall.  659  ;  and  other  cases  of  like  purport  and  effect 
See  also,  Hull  of  a  new  Ship,  Daveis,  199 ;  The  Sarah  J.  Weed, 
2  Lowell,  556.  Kor  is  there  any  thing  adverse  to  this  doctrine  in  our 
decisions,  cited  in  behalf  of  the  claimant  of  the  logs.  Assignability 
is  one  thing — negotiability  another.  In  Pearsons  y.  Tincker,  S6 
Me.  387,  it  was  rightly  held  that  a  lien  claim  which  had  been 
assigned  could  not  be  enforced  in  the  name  of  the  assignee  ;  but  it 
does  not  touch  the  right  of  such  assignee  to  enforce  the  lien  in  the 
name  of  his  assignor.  Whether  chapter  235,  Laws  of  1874,  would 
operate  a  change  in  the  rights  of  the  assignee  we  need  not  inquire. 

The  point  decided  in  Ames  v.  Palmer,  42  Me.  197,  was  simply 
that  a  trespasser  could  not  interpose  the  lien  of  a  third  party  as  a 
common  carrier,  upon  the  goods  which  were  the  subject  of  suit,  in 
which  lien  lie  had  no  interest  or  concern  as  assignee  or  otherwisei 
to  bar  the  action  of  the  general  owner  against  himself  for  a  tortious 
interference,  upon  the  ground  that  the  plamtiff  must  show  a  present 
right  of  possession.  The  cases  have  no  tendency  to  sustain  the 
doctrine  in  support  of  which  they  are  cited. 

These  are  the  suits  of  the  laborers,  prosecuted  in  their  names  by 
those  to  whom  they  gave  authority  to  enforce  their  rights  in  the 
collection  of  the  sums  due  them  for  their  labor,  when  they  received 
their  money  and  made  over  their  claims.  It  is  of  no  importance 
to  the  owner  of  the  logs  to  whom  tlie  money  now  goes,  if  it  dis- 
cJmrges  the  laborer's  lien.  It  must  be  paid  once  to  the  laborer,  or 
the  man  who  legally  represents  him,  unless  it  is  released  or  dis- 
charged. There  is  the  same  difference  that  there  is  between  the 
discharge  and  the  assignment  of  a  mortgage.  When  an  assignment 
has  been  made  by  the  laborer  of  his  interest  the  courts  will  protect 
the  interest  of  the  assignee  as  they  will  that  of  the  assignee  of  any 
other  non-negotiable  chose  in  action  — let  in  all  equitable  defenses 
which  are  open  between  the  original  parties  to  the  contract,  and 
give  the  plaintiff  in  interest  the  same  remedy  which  the  plaintiff  of 
record  may  have.     Nor  does  it  make  any  difference  that  there  ara 
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two  plaintiffs  in  interest  in  the  suit  of  Murphy.  There  is  but  one 
suit  Neither  the  debtors  nor  the  log  owners  are  subjected  to  any 
additional  expense  or  trouble,  nor  can  it  concern  them  how  the 
money,  which  it  is  their  duty  to  pay,  is  disposed  of,  any  more  than 
it  would  whether  the  laboref  paid  two  creditors  or  one  with  the 
proceeds  of  liis  work. 

[Omitting  a  minor  point] 

Judgment  for  the  plaintiffs,  respectively,  for  the  amount  of  their 
•duo  bills  and  intci*est  from  the  time  when  they  fell  due  against  the 
personal  defendants  and  against  the  logs  attached. 

Judgvient  fm*  plaintiffs. 

Appletok,  G.  J.,  Walton,  Danporth,  Libbey  and  STMONDfl^ 
JJ.,  concurred. 


Wyman  v.  Leavitt. 

(71  Me.  227.) 

Damages  —  meature  of —  action  for  injury  hy  bUuUng  —  mental  anxUiy. 

In  an  action  of  damages  for  injarj  to  real  estate  by  blasting,  the  mental  Anx- 
iety of  the  plaintiff  for  the  personal  safety  of  himself  and  his  family  is  noi 
a  proper  element  of  damages.    (See  note,  p,  306). 

SEPARATE  actions  on  the  case  by  husband  and  wife.    The 
opinion  states  the  case.    The  plaintiff  had  judgment  below. 

Baker  £  Baker ^  for  plaintiffs. 

A.  P.  Gould  and  /.  E.  Moore,  for  defendant.  . 

Virgin,  J.  These  are  actions  on  the  case  against  a  snb-oon* 
tractor  to  recover  damages  caused  by  his  alleged  negligence  in 
blastiug  out  a  ledge  within  the  located  limits  of  a  railroad,  wIh  ' cby 
locks  were  thrown  upon  the  plaintiffs'  adjoining  lands  and  build- 
ings,  and  for  not  removing  within  a  reasonable  time  thereafter 
locks  thus  lodged  on  their  respective  premises. 

The  cases  were  tried  together.  At  the  trial  Mrs.  Wyman's  conn< 
seJ  asked  her,  when  upon  the  stand  as  a  witness,  to  '^give  the  jury 
some  idea  of  her  anxiety  in  relation  to  the  blasting  of  the  ledge 
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while  slie  was  in  and  about  the  house — in  relation  to  hersalf  and 
family."    The  question  was  seasonably  objected  to  by  the  defems  dant> 
but  the  witness  was  allowed  to  answer  as  follows:  "  At  first    I  'was 
not  much  frightened;  then  after  the  second  Jordan  beg»vm    the 
heavy  blasting  I  used  to  watch  my  little  boy  when  he  went  to  ^tc^Viool 
and  come.'*    This  answer  was  objected  to  and  admitted.        -After 
giving  a  detailed  statement  of  the  warnings  of  the  blastin^^^  ^^^^ 
further  testified  in  answer  to  the  above  general  question:  *^   I  felt 
afraid  the  ix>cks  would  hit  him."    ♦♦♦««!  ^^  afraid."  ^Ob- 

jected to;  admitted.)     "I  was  in  fear  from  the  time  the  s^^^^oml 
Jordan  began  to  blow  those  heavy  blasts  until  they  got  thro»:»>^h. 
This  was  also  objected  to. 

The  jury  were  required  to  find  specially,  among  other  thingis^  ^^* 
much  damages  they  assessed  in  each  action,  "  for  negliger*^  <:^^  i*^ 
blasting,  including  as  well  the  mental  anxiety,  as  the  other  s€::^"»^*-^^ 
of  damages."  The  jury  answered  these  questions ;  and  in  tli.  ^^  ^^^ 
of  Mns,  Wyman,  they  found  the  sum  of  $2G4. 

There  is  no  evidence  in  the  cases  of  any  injury  to  the  pers^r:^  mi^s  oi 
either  party  or  to  their  child  ;  or  of  any  wanton   conduct  o^r"»-       "^*^ 
part  of  the  defendant  or  of  his  servants.     Was  the  testimoi-m  ^y  ^ 
jectcd  to  and  admitted  in  relation  to  Mrs.  Wyman's  fear  of  he:»^     ^^^^ 
or  her  child's  safety,  legally  admissible  ? 

As  a  general  proposition,  damages  are  recoverable  when  thc^^y   *^ 
the  natural  and  reasonable  result  of  the  defendant's  unlawful  ^:m»^^  ^"^ 
that  is,  when  they  are  such  a  consequence  as  in  the  ordinaiy  c^^:^^'*^'^ 
of  things  would  flow  from  such  an  act.    This  is  the  broad       :Mr«J'^» 
covering  all  the  elements  of  damages,  some  of  which  do  not     ^^■^  ® 
into  every  case.     The  rule,  though  correct  as  a  general  ab^^  ^^^a 
statement,  has  its  limitations  in  particular  cases.     It  may  ia^^  *  *^  . 
insult  and  contumely,  but  they  do  not  exist  in  every  case  of  pex*^^-^    . 
injury.     Personal   injury  usually  consists  in  pain  inflicted        "^^ 
bodily  and  mental.     When  bodily  pain  is  caused,  mental  folio ^^'^^^^ 
a  necessary  consequence,  especially  when  the  former  is  so  se'*'^*""^-^ 
to  create  apprehension  and  anxiety.     And  not  only  the  su^^^  -^^^ 
experienced  before  the    trial,  but  such  as  is  reasonably    c^^^   .^^ 
tx)  continue  afterward,as  the  result  of  the  injury,  rightfully"    ^-"^^ 
into  the  assessment  of  damages.  -^ot 

In  trespass  for  assault  and  battery,  the  jury  may  consi^S''^^  the 
only  the  mental  suffering  which  accompanies  and  is  a  part#^  ^^  ^r^Q 
l)ocIily  pain,  but  that  other  mental  condition  of  the  injured 
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which  arises  from  the  insult  of  the  defendant's  blows.  Prentiss 
V.  Shaw,  56  Me.  427;  Wadsworih  y.  Treat,  43  id.  163.  Or  for  an 
assault  alone,  when  maliciously  done,  though  no  actual  personal 
injury  be  inflicted.  Ooddardy.  Grand  T.  Ry.,  57  Me.  202;  s.  c, 
2  Am.  Rep.  39 ;  Beach  v.  Ha^icock,  27  N.  H.  223 ;  2  Greene's  Cr. 
Rep.  269.  So  in  various  other  torts  to  property  alone  when  the 
tort-feasor  is  actuated  by  wantonness  or  malice,  or  a  willful  disre- 
gard of  others'  rights  therein,  injury  to  the  feelings  of  the  plaintiff, 
resulting  from  such  conduct  of  the  defendant,  may  properly  be  con- 
sidered by  the  jury  in  fixing  the  amount  of  their  verdict 

But  we  have  been  unable  to  find  any  decided  case,  which  holds 
that  mental  suffering  alone,  unattended  by  any  injury  to  the  person, 
caused  by  simple  actionable  negligence,  can  sustain  an  action.  And 
the  fact  that  no  such  case  exists,  and  that  no  elementary  writer 
asserts  such  a  doctrine,  is  a  strong  argument  against  it.  On  the 
contrary  it  has  been  held  that  a  verdict,  founded  upon  fright  and 
mental  suffering,  caused  by  risk  and  peril,  would  in  the  absence  of 
personal  injury  be  contrary  to  law.  Canning  v.  Williamstown,  1 
Cush.  451.  So  it  is  said  (in  Lynch  v.  Knight,  9  H.  L.  577,  598,) 
thaf  mental  pain  and  anxiety,  the  law  cannot  value,  and  does 
not  pretend  to  redress  ^hen  the  unlawful  act  complained  of  causes 
that  alone."  Again,  in  Johnson  v.  Wells,  6  Nev.  224  ;  s.  c,  3  Am. 
Rep.  245,  after  a  very  elaborate  examination,  it  was  held  that  pain 
of  mind  aside  and  distinct  from  bodily  suffering,  cannot  be  con- 
sidered in  estimating  damages  in  un  action  against  a  common  car- 
rier of  passengers.  If  the  law  were  otherwise,  it  would  seem  that 
not  only  every  passenger  on  a  train  that  was  personally  injured,  but 
every  one  that  was  frightened  by  a  collisiou  or  by  the  trains  leav- 
ing the  track,  could  maintain  an  action  against  the  company.  See 
an  elaborate  note  by  Mr.  Wood  in  his  edition  of  Mayne  on  Dam. 
70  et  seq.  We  are  of  the  opinion,  therefore,  that  Mrs.  Wyman's 
testimony  relating  to  her  fears,  as  to  her  own  personal  safety,  was 
erroneously  admitted.  Whether  a  fright  of  sufficient  severity  to 
cause  a  physical  disease  would  support  an  action,  we  need  not  now 
inquire. 

We  also  think  that  her  testimony,  relating  to  her  anxiety  about 
her  child's  safety,  was  inadmissible. 

If  the  child  had  suffered  an  injury  in  his  own  person,  the  redress 
would  have  had  no  necessary  connection  with  the  family  relation, 
for  the  injury  which  one  suffers  in  the  relation  of  parent  is  lim- 
VoL.  XXXVI— 39 
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ited,  in  the  abseace  of  any  statatory  provision,  to  the  deprivatioD 
of  the  child's  services.  2  Kent  Com.  195;  Union  Pac.  R.  R,  Co, 
s*  Fort,  17  Wall.  553.  And  when  the  injury  is  to  the  person  of  the 
child,  and  the  father  thereby  loses  the  services  of  the  child,  the 
futlier  may  maintain  an  action  for  the  latter  wrong,  and  the  child 
for  tlio  former.  Cooley  on  Torts,  229.  Bat  generally  a  father  can 
recover  no  damages  fyr  injury  to  his  parental  feelings.  Fleming- 
Ion  V.  Smither.i,  2  C.  &  P.  292;  Black  v.  CarroUon,  10  La.  Ann. 
X3;  Shearm.  &  Rcdf.  on  Neg.  (2d  ed.),  §  608,  a.  This  rule,  like 
most  others,  has  its  exceptions,  among  which  are  seduction  {)l 
Grecnl.  on  Ev.,  §  570;  Phillips  v.  Hot/hy  4  Gray,  568);  forcible  ab- 
duction of  a  child  {Stoioe  v.  Heywood,  7  Allen,  118),  in  both  of 
which,  though  based  upon  the  predicate  of  a  loss  of  service,  parental 
feelings  may  be  considered  by  the  jury;  and  trespass  quare  clausum 
for  disinterring  and  removing  in  a  willful  disregard  of  the  father^s 
rights  the  remains  of  the  deceased  child.  Meagher  v.  DriscoU,  99 
Mass.  281.  But  we  fail  to  perceive  upon  what  principle  of  law  the 
mother  or  father  could  recover  for  parental  feelings  in  an  action 
like  the  one  at  the  bar. 

As  to  the  action  of  Mr.  Wyman,  the  jury  found  specially,  as  in 
his  wife's  case,  a  certain  sum  for  mental  anxiety,  though  less  in 
amount,  although  there  was  no  testimony  upon  that  point  coming 
from  him .  The  two  cases  were  properly  tried  together,  and  the  wife 
must  necessarily  have  had  more  or  less  influence  upon  the  other, 
and  cannot  well  be  now  separated.  We  therefore  think  exceptions 
should  be  sustained  in  both  cases. 

Eoixeptions  sustained. 

Applktok,  0.  J.,   Danforth,   Pkters  and  Libbby,  JJ.,  con 

ciirred. 

'.NOTV  BY  THE  Rbportbr.— There  can  be  no  doubt  that  mental  suffering  forms  a  proper 
element  of  damage  In  actions  for  intentional  and  willful  wrong,  and  In  actions  of  negli- 
jfeiice  resulting  in  bodily  injury ;  but  whether  It  forms  an  independent  ground  of  action, 
disconnected  from  these  facts,  is  more  doubtf uL 

In  Sitrelle  v.  Western  Union  Tel  Co.,  Texas  Commission  of  Appeals,  Juno  14,  1881,  4 
Tex.  L.  J.  747,  it  was  held  that  Injury  to  the  feelings  resulting  from  disappointment  and 
grief  at  not  being  present  at  a  relative's  funeral,  caused  by  neglect  of  a  telegraph  com- 
pany in  failing  to  deliver  a  message,  constitutes  general  damages.  In  this  case  the  mess- 
age showed  on  its  face  the  nature  of  the  summons.  The  court  said :  "  It  appears  to  us 
hat  the  natural  consequence  of  a  failure  to  promptly  transmit  and  deliver  a  message  Hke 
tnat  in  this  case,  and  under  the  circumstances  shown  In  appellant's  petition,  is  to  produce 
the  keenest  sense  of  grief  incident  to  a  sad  disappointment.  For  it  is  a  principle  of  our 
nature,  implanted  in  the  bosom  of  every  reasonable  being,  not  devoid  of  human  sensibili- 
ties, lo  promptly  pay  the  last  tribute  of  respect  to  the  mother  who  bore  and  fostersd  us; 
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and  to  be  thwarted  In  the  discharge  of  this  duty,  prompted  as  it  is  by  natural  desire,  by 
the  willful  fault  or  neglect  of  one  whose  business  it  is  to  communicate  the  news,  and  who 
has  received  his  compensation  therefor,  in  the  very  nature  of  things  is  calculated  to,  and 
will,  inflict  upon  the  mind  the  sorest  sense  of  disappointment  and  sorrow/* 

In  Sheann.  &  Redf.  on  Neg.,  in  sppaking  of  telegraphs,  it  is  said:  **  Delay  in  tlie 
announcement  of  a  death,  an  arrival,  the  straying  or  recovery  of  a  child,  and  the  like, 
may  often  be  productive  of  an  injury  to  the  feelings  which  cannot  be  easily  estimated  in 
money,  but  for  which  a  jury  HhouKl  be  at  liberty  to  award  fair  damages." 

In  the  above  Texas  case  two  Texas  cases  are  cited  as  authority,  but  in  both  of  them  there 
was  injury  to  the  person.  Cannimf  v.  WiUiamsLowu^  I  Cusli.  451;  LuncJ^  v.  Knight,  9  H. 
L.  506;  Johwwn  v.  WelU,  6  Nev.  231 ;  s.  c,  3  Am.  Rep.  243,  seem  in  harmony  with  the  doc- 
trine of  the  principal  case.  Canning  v  WHliamatoion,  however,  was  founded  on  a  statute 
providing  only  for  injury  to  the  person,  and  Johnmm  v.  Weih  seems  overruled  in  Qtiiotey 
V.  Railroad,  11  Nev.  380. 

Mr.  Wood  says  in  a  note,  in  his  edition  of  Mayne  on  Damages,  p.  74 :  **  We  do  not  appre- 
hend that  the  rule  has  any  such  force  as  to  enable  a  person  to  maintain  an  action  where 
the  only  injury  is  mental  suffering,  as  might  be  thought  from  a  loose  reading  of  loose  dicta 
and  statements  of  the  courts  in  some  of  the  coses.  So  far  as  I  have  been  able  to  ascertain 
the  force  of  the  rule,  the  mental  suffering  referred  to  is  that  which  grows  out  of  the  sense 
of  peril,  or  the  mental  agony  at  the  time  of  the  accident,  and  that  which  is  incident  to  and 
blended  with  the  bodily  pain  incident  to  the  injury,  and  the  apprehension  and  anxiety 
thereby  induced.  In  no  case  has  it  ever  been  held  that  mental  anguish  alone,  unaccom* 
panied  by  an  injury  to  the  person,  afforded  a  ground  of  action.**  Mr.  Sedgwick  seems  to 
take  the  same  ground.  Meas.  Dam.  644,  note,  and  at  p.  551,  he  says:  **It  is  evident  that 
the  injury  here  becomes  of  a  very  metaphysical  character.**  Shearman  &  Redfleld  say,  in 
their  wo-k  on  Negligence,  {  006  b:  '*  The  mental  suffering  which  may  be  allowed  for  is  only 
Kuch  as  arises  from  the  plaintKTs  reflections  upon  what  he  personally  has  to  endure,  or 
anxiety  for  his  escape.** 

In  Lfjgan  v.  WetAem  Union  Tel.  Co.,  84  111.  468,  an  action  by  a  father  against  a  telegraph 
company  for  negligence  in  failing  to  deliver  a  telegram  sent  by  him  to  his  son  summoning 
the  son  home  to  the  death-bed  of  his  mother,  it  was  held  that  the  plaintiff  was  entitled  to 
recover  at  least  nominal  damages,  including  the  price  paid  the  company  to  send  the  dis- 
patch .    Nothing  beyond  tills  was  considered . 

Judge  Thompson  says  (Carriers  of  Passengers,  S71):  **  Whether  mental  anguish  caused 
neither  by  fear  nor  bodily  injury— such,  for  example,  as  arises  from  the  indignity  of 
ejection  from  a  train  without  violence— is  an  element  of  compensatory  damages,  is  a 
qoestion  upon  which  the  authorities  am  not  quite  fully  agreed.**  **  That  injuries  done 
can  have  no  adequate  redress  in  money,  or  that  damages  may  be  diflficult  of  estimation.  Is 
no  reason  why  pecuniary  relief  may  not  be  granted  as  a  compensation.**  But  this  line  of 
cases  is  different  from  those  of  negligence,  .because  In  them  the  act  complained  of  Is  inten- 
tional, although  without  bodily  injury,  and  besides  there  is  a  physical  constraint  which 
amounts  to  assault  or  trespass. 

In  SorcUe  v.  West.  Union  Tel.  Co.,  supra,  the  court  added  the  following  judicious  warn- 
ing: **  It  should  be  remarked  that  great  caution  ought  to  be  observed  in  the  trial  of  cases 
like  this,  as  it  will  be  so  easy  and  natural  to  confound  the  corroding  grief  occasioned  by 
the  Iocs  of  the  parent  or  other  relative,  with  the  disappointment  and  regret  occasioned  by 
the  fault  or  neglect  of  the  company,  for  it  is  only  the  latter  for  which  a  recoveiy  may  be 
had,  and  the  attention  of  juries  might  well  be  called  to  that  fact.*'  This  shows  the  danger 
of  the  holding.  It  Is  difficult  to  draw  the  line  between  the  grief  of  bereaved  affection  and 
the  disappointment  occasioned  by  not  being  able  to  attend  the  funeral. 

The  case  of  I>eMay  r.  Roberta^  Michigan  Supreme  Court,  June,  1881,  Is  unique.  It  was 
there  held  that  where  a  physician  takes  an  unprofessional  unmarried  man  with  him  to  at- 
tend'a  case  of  confinement,  and  no  real  necef«1ty  exists  for  the  latter*s  assistance  or 
presence,  both  are  liable  in  damages;  and  it  makes  no  difference  that  the  patient  or  hus- 
band supposed  at  the  time  that  the  intruder  was  a  medical  man,  and  therefore  submitted 
without  objection  to  his  presence.  It  is  however  distinguishable  from  the  principal  case, 
f  although  there  was  no  Intentional  or  negligent  Injury,  and  the  Injury  was  wholly 
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to  the  feelings,  yet  there  was  an  inteational  act,  namely,  the  entry  Into  the  hoiue,  which 
under  the  drcomftaiioes  was  held  a  traapasB. 

In  Bovee  t.  Town  of  DanvUU^  58  Vt.  190.  an  action  for  injuries  from  a  def ectiTe  highway, 
one  of  the  injuries  was  a  miscarriage,  whereby  twins  prematurdy  came  into  the  world. 
The  trial  court  charged  that  plaintiiT,  the  mother,  was  entitled  to  reoorer  among  other 
things  for  any  injury  to  her  feelings  occasioned  by  the  misfortune.  Roes,  J  .,in  reviewing 
(his  part  of  the  charge,  uses  this  language;  **  Any  injured  feelings  following  the  miscar- 
riage, not  part  of  the  pain  naturally  attending  it,  are  too  remote  to  be  considered  an  ele- 
ment of  damage.  If  the  plaintiff  lamented  the  lou  of  her  offspring,  such  grief  involves 
too  much  an  element  of  sentiment  to  be  left  to  the  conjecture  and  caprice  of  a  jury.  If 
like  Uachel,  she  wept  for  her  children  and  would  not  be  comforted,  a  question  of  con- 
tinuing danuge  is  presented,  too  delicate  to  be  weighed  by  any  scales  which  the  law  has 
yet  invented.* 


MouLTON  V.  Scarborough. 

m  Me.  207.) 

Municipal  corporation.  —  negligence  —  town  ram, 

A  town  carrying  on  a  farm  for  the  sapport  of  its  poor  is  liable  for  an  iignr^ 
inflicted  on  a  citizen  hy  a  ram  owned  by  the  town  and  kept  on  the  farm  for 
the  propagation  of  sheep,  but  negligently  suffered  to  run  at  large.* 

ACTION  ou  the  case  for  injuries  inflicted  on  the  plaintiff  hy  a 
ram  owned  by  the  defendant  town,  and  kept  by  it  on  its  poor 
farm  for  propagating  sheep,  but  negligently  suffered  to  run  at  large. 
The  plaintiff  had  judgment  on  demurrer. 

.S'.  a  Strout  and  H.  W.  (iage^  for  plaintiff. 

A.  F.  MouUon,  for  defendants,  cited  Hooper  v.  Bmery,  14  Me. 
377;  Weslbrook  v.  Deering,  63  id.  231;  Hamilton  Co.  t.  kighilU,  7 
Ohio  St  109;  Dill,  on  Mun.  Corp.,  §  7C6  et  seq.;  Slieamu  &  Redf. 
on  Neg.  (2d  ed.),  §  118,  and  cases  cited;  Gallatin  v.  Loucks,  21 
Barb.  578;  liussell  v.  3fe7i  of  Devon,  2  T.  R.  667;  Mitchell  v.  Bock- 
land,  52  Me.  118;  Thayer  v.  Boston,  19  Pick.  511;  66  Me.  314; 
Hanvey  v.  Rochester,  35  Barb.  177;  State  v.  Oreat  Works,  etc,  20 
Me.  41;  Cushing  v.  Bedford,  125  Mass.  526;  Rounds  v.  Bangor, 
46  Me.  541;  Small  v,  Danville,  51  id.  359;  R.  S.,  ch.  3,  §  35; 
29  Conn.  303  ;  Hood  v.  Lynn,  1  Allen,  103;  Oirard  Will  Case,  2 
How.  127;  Jackson  v.  Hartwell,  8  Johns.  422;  2  Kent  Com. 
283;  Sutton  v.  Cole,  3  Pick.  232;   Worcester  v.   Eaton,  13  Mass. 

*  womparc  UoXlcnhcck  v.  Winnebago  Omwitv  (95  lit  148),  85  Am.  Rep.  151,  and  note,  l.W; 
I  nnrh  v.  Citu  it/  BtMt4m,  129  Mass.  682. 
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378;  McCartee  v.  Orphan  Asylum,  9  Cow.  437;  Mayor  v.  Olottcester, 
1  H.  L.  285;  Mersey  Docks  v.  Gibbs,  L.  R,  1  H.  L.  93,  119;  11  H. 
L.  713;  Jones  v.  New  Haven,  34  Conn.  1;  ffitt  v.  Boston,  122  Mass. 
344;  8.  c,  23  Am.  Eep.  332;  Mills  v.  Brooklyn,  32  N.  Y.  489;  Bast- 
man  v.  Meredith,  36  N.  H.  284;  Bigeloto  \.  Randolph,  14  0ra7,541; 
Wallcott  V.  Swampscott,  1  Allen,  101;  Morgan  v.  Hallowell,  57  Me. 
375;  Dayton  v.  Pcewtf,  4  Ohio  St  80;  Angell  &  Ames  on  Corp.  (9th 
ed.),  §  629. 

LiBBET,  J.  This  case  comes  before  us  on  general  demurrer  to 
the  declaration.  It  is  for  negligence  of  the  defendant  in  not  taking 
proper  care  of  and  restraining  a  vicious  ram,  owned  and  kept  by  the 
town,  by  reason  whereof  the  plaintiff  was  attacked  by  the  ram  and 
seriously  injured. 

It  is  not  claimed  in  support  of  the  demurrer  that  the  declaration 
is  defective  ;  but  it  is  contended  in  behalf  of  the  defendants,  that 
the  town  had  no  legal  authority  to  own  and  keep  a  ram;  that  the 
act  was  uUra  vires,  and  that  therefore  the  town  is  not  liable. 

It  is  admitted,  however,  by  the  defendants'  counsel,  that  if  the 
town  could  legally  own  and  keep  the  ram  for  any  corporate  purpose, 
for  profit  and  gain,  then  it  rests  under  the  same  liability  as  a  person 
or  private  corporation  for  its  proper  care  and  control.  This  is  the 
well-settled  rule  of  law.  Small  v.  Danville,  51  Me.  359;  Woodcock 
V.  Calais,  66  id.  234;  Oliver  v.  Worcester,  102  Mass.  489;  s.  c,  3 
Am.  Rep.  485;  Eastman  v.  Meredith,  36  N.  H.  295;  Mersey  Docks 
Trustees  v.  Gibbs,  11  H.  L.  Cas.  687;  s.  c,  L.  R.,  1  H.  L.  93;  Dill, 
on  Mun.  Ooi-p.,  §  780,  and  cases  cited  in  note. 

By  the  statutes  of  this  State  it  is  the  duty  of  a  town  to  support 
paupers  having  a  legal  settlement  therein.  It  is  not  its  duty  to 
own  or  carry  on  a  farm  on  which  tolceep  and  support  its  poor,  but 
it  may  lawfully  do  so  if  it  see  fit;  and  it  may  employ  on  such  farm 
all  its  paupers  able  to  labor.  The  power  to  own  and  carry  on  a 
farm  for  such  purpose  carries  with  it  the  power  to  stock  it  and 
manage  it  for  purposes  of  profit  in  a  manner  comporting  with 
the  ordinary  management  of  such  property  among  farmers.  This 
embraces  the  raising  of  cattle,  horses,  swine  and  sheep;  and  for 
the  propagation  of  sheep  a  town  may  lawfully  keep  and  own  a 
ram.  If  it  does  so  it  is  not  done  in  the  performance  of  a  public 
duty  enjoined  upon  it  by  law,  but  as  a  voluntary  corporate  act,  as  a 
part  of  its  system  for  the  most  economical  support  of  its  poor.     For 
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all  matters  connected  with  the  management  of  the  farm  by  its 
ageats  and  servants;  for  the  proper  keeping  and  restraining  of  all 
domestic  animals  kept  upon  it  by  its  authority  for  purposes  of 
profit^  it  undoubtedly  rests  nnder  the  same  liability  as  persons. 

Exceptions  overruled, 

Appleton-,  C.  J.,  Walton,  Virgin,  Pbtkhs  and  Symokds,  JJ., 
concurred. 


Dunn  v.  Weston. 

(71  Me.  270.) 

Negotiable  instrument  —  accommodation  note  —  tranter  —  liabUUy, 

The  maker  of  a  renewal  accommodation  note  is  liable  thereon  to  a  third  pe^ 
son  who  has  advanced  money  on  the  original,  which  was  given  without  i» 
Btriction  of  nee,  and  surrenders  it  for  the  second.* 


A 


CTION  on  a  promissory  note.     The  opinion  states  the  case. 


Fosfer  t^  tSleward^  for  2)laintifiL 
Orville  J).  Bakery  for  defendant. 

Appleton,  C.  J.  This  is  an  action  against  the  defendants  on  a 
promissory  note  for  $5,000,  dated  June  17,  1874,  payable  in  four 
months,  to  the  Waterville  Savings  Bank  or  order,  and  indorsed  by 
bank  to  tlio  plaintiff. 

The  following  facts  appeared  in  evidence: 

On  February  17,  1874,  the  defendants  made  their  promissory 
note  to  Iho  Waterville  Savings  Bank,  for  $5,000  on  four  months. 
The  note  was  given  for  the  accommodation  of  the  Somerset  Rail- 
road Company,  but  that  corporation  was  not  a  party  to  it.  The 
defendants,  one  of  whom  was  a  director  of  the  railroad  company, 
signed  the  note  without  any  consideration  to  enable  the  railroad 
company  to  raise  money,  the  company  pledging  t5,500  of  its  bonds 

*  See  Stephcm  v.  Monongahela  Nat,  Bank  (88  Penn.  St.  157),  32  Am.  Kep.  488;  MaWand 
V.  Citizens'   Nat.  Bank  of  Baltimore  (40 Md.  540),  17  Am,  Rep.  680 
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as  collateral  and  its  officers  agreeing  to  save  the  defendants  harm- 
less. The  note  was  offered  to  the  Watervillo  Savings  Bank,  but 
they  declined  taking  it  because  not  then  in  funds  but  agreeing  to 
discount  it,  when  in  funds. 

The  note  not  being  taken  by  the  bank,  the  plaintiff  with  a  full 
knowledge  of  the  purpose  for  which  the  note  was  jgiven,  discounted 
the  note,  receiving  the  $5,500  of  railroad  bonds  at  the  same  time  as 
collateral  security.  The  money  thus  advanced,  was  paid  to  the 
Somerset  Kailroad  Company,  for  whose  accommodation  the  note 
had  been  given. 

The  plaintiff  retained  the  note  and  bonds  in  his  possession,  until 
July  15,  1875,  when  he  negotiated  a  loan  of  $5,000  for  himself, 
pledging  as  collateral  the  note  of  Flint  &  Weston,  $5,500  of  the 
railroad  bonds  before  mentioned,  and  $5,000  of  their  bonds  belong- 
ing to  himself. 

When  the  plaintiff  negotiated  his  loan,  the  Flint  &  Weston  note 
was  overdue.  At  the  instance  of  the  bank,  that  note  was  renewed 
by  the  one  in  euit,  which  was  left  as  collateral  in  place  of  the  orig- 
inal. The  note  not  being  paid  at  its  maturity,  the  plaintiff  paid 
his  note  and  the  bank  indorsed  the  note  in  suit  and  surrendered  it 
to  him  witli  the  bonds,  which  had  been  left  in  their  possession  as 
collateraL 

The  note  firat  given  was  an  accommodation  note  for  the  purpose 
of  enabling  the  Somerset  Railroad  Company  to  raise  money.  No 
limitation  or  restriction  was  placed  upon  its  disposition.  The  Som- 
erset Railroad  Company  was  no  party  to  the  note.  The  defendants 
signed  as  principals  and  they  must  be  so  regarded.  They  did  not 
sign  as  sureties  or  indorsees  nor  can  they  claim  to  be  treated  as  such. 
The  plaintiff  took  the  note  in  good  faith  and  paid  its  full  value. 
The  funds  he  advanced  upon  the  note  were  appropriated  to  the  pur- 
pose for  which  it  was  given.  To  the  defendants,  it  was  immaterial 
by  whom  the  funds  were  advanced  on  their  note.  Their  liability 
was  none  the  greater  because  advanced  by  the  plaintiff,  than  if  by 
the  payee. 

The  question  then  is,  are  the  makers  of  the  note  in  suit  liable 
thereon  ? 

The  defendants  in  the  first  note  signed  by  them  held  themselves 
out  as  makers,  not  as  sureties.  They  gave  an  accommodation  note 
on  which  money  was  to  be  raised.  "The  maker  of  an  accommoda- 
tion  note  cannot  set  up  the  want  of  consideration  as  a  defense 
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against  ifc  in  the  hands  of  a  third  person,  thoagh  it  be  there  as 
collateral  secarity  merely.  He  who  chooses  to  put  himself  in  the 
front  of  a  negotiable  instrument/'  observes  Black,  C.  J.,  in  Lord 
V.  Oceay^  Bank,  20  Penn.  St  384,  "  for  the  benefit  of  a  friend,  most 
abide  the  consequence,  and  has  no  more  right  to  complain,  if  his 
friend  accommodates  himself  by  pledging  it  for  an  old  debt,  than 
if  he  had  nsed  it  in  any  other  way.  This  was  decided  in  3  Barr. 
381,  in  a  case  resembling  the  present.  Accommodation  paper  is  a 
loan  of  the  maker's  credit,  without  restriction  as  to  the  manner  of 
its  use."  In  Bank  of  Newbury  v.  Rand,  38  N.  H.  166,  the  facts 
were  somewhat  like  the  case  at  bar.  Then  the  defendants,  for  the 
purpose  of  raising  money  for  the  use  of  a  railroad,  signed  a  note 
payable  to  a  bank,  and  delivered  it  to  an  agent  to  procure  it  to  be 
discounted,  but  the  bank  refusing  to  advance  the  money,  the  agent 
obtained  a  larger  sum  of  other  persons  upon  the  notes  of  the  cor- 
poration and  its  directors,  and  pledged  the  note  of  the  defendants 
with  the  bonds  of  the  corporation,  as  collateral  security,  and  the 
money  was  appropriated  to  the  use  of  the  road.  Held,  that  the 
notes  of  the  corporation  not  being  paid,  a  suit  could  be  maintained 
on  the  note  of  the  defendants,  in  the  name  of  the  bank  for  the 
benefit  of  those  who  advanced  the  money.  "The  principle  of  the 
case  is  this,"  observes  Eastman,  J.,  "that  when  a  note  is  made  to 
raise  money,  it  does  not  change  the  liability  of  the  parties  to  the 
note  that  the  money  is  advanced  by  a  third  person,  instead  of  the 
payee.  In  the  case  just  cited,  as  in  the  case  at  bar,  no  restriction 
was  made  upon  the  use  of  the  note.  These  views  are  sustained  in 
Elliot  V.  Abbot,  12  N.  H.  549 ;  Cross  v.  Rowe,  22  id.  77  ;  Hunty. 
Aldrich,  27  id.  31 ;  Bank  of  Chenango  v.  Hyde^  4  Cow.  567  ;  Bank 
of  Rutland  X.  Bush,  5  Wend.  66.  "He  lent  his  notes,*'  observes 
Woodruff,  J.,  in  De  Zeng  v.  Fyfe,  1  Bosw.  330,  "  for  the  very 
purpose  of  enabling  the  payee  to  use  his  credit  in  any  manner  which 
the  exigencies  of  their  business  required  or  made  convenient  to 
them.  The  notes  were  used  accordingly."  The  signers  were  held 
liable  notwithstanding  the  notes  were  pledged  as  collateral  for  an 
antecedent  debt.  In  Bobbins  v.  Richardson,  2  Bosw.  253,  Wood- 
is  uff,  J.,  uses  the  following  language:  **We  regard  it  as  fully 
settled,  that  when  a  note  is  made  for  the  accommodation  of  a  payee 
and  delivered  without  any  restriction  or  limitation  of  his  anthority 
to  use  it,  he  may  appropriate  it  to  such  uses  (being  in  themselves 
legal)  as  his  convenience  or  pleasure  may  dictate  ;  and  the  holder  is 
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not  bound  to  proTe,  that  ho  parted  with  value,  as  the  consideration 
of  the  transfer  to  himself.  He  may  recover  thereon,  although  he 
received  it  in  payment  of  a  preceding  debt,  or  received  it  as  col- 
lateral security  for  such  indebtedness.  Indeed  mere  proof,  that  a 
note  is  an  accommodation  note,  is  not  sufficient  to  cast  upon  an 
indorsee  the  burden  of  showing  upon  what  consideration  he  did 
receive  the  note."  The  indoraee  of  an  accommodation  note  is  en- 
titled to  recover  in  cases  exempt  from  fraud,  by  proving  that  it  was 
received  m  satisfaction  of  an  existing  debt  or  as  a  collateral  secunty 
for  its  payment     Loihrop  v.  Moms^  5  Sandf.  7. 

So  one  who  takes  an  accommodation  note  after  its  dishonor  may 
rt»covcr  from  the  maker  or  indorser  if  it  be  used  for  the  purpose 
for  which  it  was  given.  2  Pars,  on  Bills  &  Notes,  28  et  seq.  The 
party  giving  the  accommodation  must  show  he  was  injured  by  the 
misappropriation.  **  If  the  indorsee  knew  of  the  fact  of  the  paper 
being  made  for  accommodation  at  the  time  he  received  it,  there 
could  be  no  difference  whether  he  received  it  before  or  after  it  fell 
due.  The  question  would  be  in  either  case,  how  far  the  fact  of  its 
l)eing  given  for  accommodation  afforded  ground  of  defense  in  the 
hand  of  the  holder  for  value.  And  the  question,  it  seems  to  us, 
will  always  depend  upon  whether  the  paper  was  used  by  the  party 
accommodated  in  the  manner  contemplated  by  the  original  parties, 
and  especially  by  those  signing  or  indorsing  for  accommodation.  It 
is  true,  this  question  will  not  be  important  when  the  paper  passes 
while  current ;  but  when  the  paper  is  taken  when  over  due,  or  with 
knowledge  that  it  was  given  for  accommodation,  the  defense  is 
equally  available.  And  in  both  cases  the  proper  question  seems  to 
be,  whether  the  paper  was  misapplied  by  the  party  accommodated. 
If  not,  the  holder  may  recover  to  the  extent  of  his  interest  Kcdf. 
4  Big.  Lead.  Cas.  on  Bills  of  Ex.  216  ;  East  River  Bank  \\  But- 
terworlh,  45  Barb.  476;  unless  there  is  an  agreement  restraining 
the  transfer  of  an  accommodation  note  after  due,  and  it  is  used  for 
the  purpose  for  which  it  was  given,  it  is  immaterial  whether  the 
holder  advances  money  upon  it  before  or  after  its  maturity.  Slur» 
ievani  v.  Ford,  4  M.  G.  102;  Siein  v.  Yglesias,  1  C.  M.  &  R.  565  ; 
Han'tntjion  v.  Dm^i;  3  Rob.  283  ;  Maitland  v.  Citizens*  National 
Bank,  40  Md.  540  ;  s.  c,  17  Am.  Rep.  620. 

Tlie  plaintiff  advanced  the  money  on  the  defendants*  noto  of 
February,  1874.  The  money  went  to  the  use  of  the  Somerset  rail- 
road, for  whose  benefit  it  was  made.  It  came  into  his  hands  eithei 
A^oL.  XXXVI— 40 
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from  the  railroad  or  from  the  bank  —  but  presumably  from  the 
railroad  as  the  contemplated  railroad  bonds  which  were  to  be  the 
security  for  it3  payment  were  delivered  at  the  same  time.  Whether 
sold,  pawned  or  pledged  for  the  money  advanced,  the  note  came 
rightfully  in  the  plamtiflTs  possession.  Being  in  his  hands  for 
value  and  in  good  faith,  ho  might  maintain  an  action  upon  it  in 
the  name  of  the  bank  with  its  assent,  or  the  bank  might  mdoi'se  it, 
and  he  could  sue  it  in  his  own  name.  Lime  Rock  Bank  v.  Macom- 
be)',  29  Me.  5G5.  From  the  circumstances  ot  the  case,  considering 
the  object  which  the  defendants  had  in  view,  and  which  they 
wished  to  be  accomplished,  we  think  there  was  an  implied  permis- 
sion that  the  money  might  be  obtained  where  it  could  be  most  ad- 
vantageously procured.  C7iase  v.  Hathom,  Gl  Me.  513.  When 
the  principal  throws  the  note  in  tho  market  to  raise  money  on  it 
with  the  assent  of  the  sureties  they  arc  liable.  Starrelt  v.  Barber, 
20  Me.  457.  But  here  originally  there  were  no  sureties.  The  de- 
fendants are  principals. 

In  the  cases  cited  in  defense,  tho  facts  were  essentially  different 
from  the  one  at  bar.  They  were  all  cases  of  suretyship.  In  Adams 
Bank  v.  Jones,  16  Pick.  575,  which  is  the  leading  case  on  the  sub- 
ject, tlic  bank  declined  to  allow  a  suit  to  be  brought  in  its  name, 
and  there  was  a  fraudulent  misappropriation  of  the  note.  In 
Skoivhegan  Bank  v.  Baker,  36  Me.  154,  tho  suit  was  brought  with- 
out the  express  or  implied  assent  of  the  bank,  and  was  not  there- 
fore maintainable.  In  Manufacturers*  Bank  v.  Cole,  39  Me.  189, 
the  note  in  suit  was  diverted  from  the  purpose  for  which  it  was 
executed  without  the  consent  of  the  surety.  The  same  was  the 
case  in  Rhodes  v.  Ayer,  16  Ohio,  282.  In  Granite  Bank  v.  Ellis, 
43  Me.  308,  it  was  held  the  action  was  maintainable  against  the 
maker,  but  not  against  the  surety  unless  the  transfer  was  made  by 
his  consent. 

The  note  first  given  being  valid  in  the  hands  of  the  plaintiff  or 
of  the  bank  as  pledgee,  the  giving  up  of  the  fii^st  note  is  a  good 
consideration  for  the  note  in  suit.     Dockray  v.  Dunn,  37  Me,  442. 

It  is  immaterial  whether  tho  defendants  knew  or  did  not  know 
that  the  plaintift  had  advanced  the  funds  for  the  railroad,  and 
ihut  the  savings  bank  had  not. 

The  indorsement  by  the  savings  bank  was  valid  and  passed  the 
legal  title  to  the  plaintiff.  Tho  assent  of  the  bank  may  be  inferred 
from  the  acts  of  its  officers  as  disclosed  in  the  evidence.     Indeed 
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the  suit  is  prosecuted  by  its  president,  who  is  the  attorney  for  the 
plain tifiL     Chase  t.  ffalJiorn,  61  Me.  507,  and  cases  cited. 

Judgment  for  plaintiff. 

Walton,  Barrows,  Danforth,  Peters,  and  SYHOKDa,  JJ,, 

concurred* 


Monk  v.  Packard. 

CnMe.a09.) 
Kvisanee — burial  ground. 
A  borla]  ground  near  dwellings  is  not  a  nuisance  per  9$. 

ACTION  of  damages  for  nuisance.    The  opinion  states  the  oaseii 
The  plaintiff  had  judgment  below. 

CK  H,  Horsey  and  Enoch  Foster^  for  plaintiff. 
Black  £  Holly  for  defendants. 

Virgin,  J.  This  is  an  action  on  the  case  for  an  alleged  nuisance, 
consisting  of  a  private  burying  ground  containing  seven  or  eight 
graves,  situated  near  the  plaintiff's  dwelling-house. 

Prior  to  1850  the  father  of  two  of  the  defendants  and  of  the 
wijes  of  the  other  defendants,  owned  about  fourteen  acres  of  land 
on  the  east  side  of  the  county  road,  in  a  sparsely  settled  part  of 
Hebron.  The  north-east  (back)  corner  of  the  lot,  bounded  on  the 
east  by  the  high  bank  of  a  brook,  was  appropriated  for  a  private 
bunal  place,  in  which  at  various  times,  from  fifteen  to  forty  years 
ago,  some  nine  or  ten  bodies  had  been  buried  in  a  somewhat  pro- 
miscuous manner.  It  was  never  inclosed,  and  it  had  no  definite 
boundaries;  but  it  was  separated  from  the  remaining  portion  of  the 
lot  by  a  board  fence  extending  from  the  road  easterly  near  the 
graves  to  the  brook,  leaving  about  an  acre  north,  and  the  remainder 
south  of  the  fence. 

In  1850  one  of  the  defendants  came  into  possession  of  the  larger 
parcel,  erected  thereon  a  small  house,  the  front  of  which  was  about 
33  feet  from  the  road,  with  the  north  end  about  the  same  distance 
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from  the  board  fence,  and  in  the  rear  of  the  house,  but  quite  near 
to  it,  a  small  stable  with  its  north  end  flush  with  the  fence. 

In  1868  the  plaintiff  purchased  the  larger  parcel  of  land  with 
the  buildings  thereon,  dug  a  well  some  thirteen  feet  in  depth,  and 
about  seventy  feet  from  the  fence,  between  the  house  and  the  road, 
and  has  occupied  the  premises  most  of  the  time  since. 

In  1875  the  defendants  fenced  off  the  south-west  (front)  corner 
of  the  small  lot,  inclosing  a  parcel  thereof,  thirty-thi-ee  feet  on  the 
road,  and  extending  back  nearly  to  the  north-east  (back)  comer  of 
the  stable,  for  a  new  burying  ground ;  and  into  this  they  removed 
the  remains  of  all  the  old  gmves  except  two,  one  of  which  being 
included  within  the  new  inclosure,  and  the  other  not  removable  on 
account  of  water  in  the  grave.  One  of  the  reasons  for  removing 
the  gmves  was  the  caving  off  of  the  bank  of  the  brook  as  it  was 
worn  away  by  spring  and  fall  fi*eshets,  which  had  nearly  reached  the 
graves  nearest  the  bank.  Tho  old  board  fence  was  removed,  and  a 
double  wall,  faced  on  the  side  next  the  plaintiff's  premises,  was  sub- 
stituted; the  new  cemetery  was  tastefully  gnided  and  suitable  head- 
stones erected  at  the  several  graves,  the  nearest  being  about  forty 
feet  from  and  opposite  to  the  window  of  the  plaintiff's  sitting  room, 
and  also  in  plain  view  from  his  front  windows  and  door.  As  first 
located  the  graves  were  only  visible  from  the  back  rooms  of  his 
house. 

The  plaintiff  claimed  this  new  grave  yard  to  be  a  nuisance,  for 
the  reason  that  its  proximity  and  relative  position  render  his  resi- 
dence uncomfortable  and  the  enjoyment  of  his  property  disagreeable; 
and  that  it  has  rendered  the  water  in  his  well  unpalatable  and  un- 
wholesome, and  has  lessened  the  market  value  of  his  property. 

Tlie  jury,  under  instructions  not  excepted  to,  returned  a  verdict 
for  the  plaintiff  and  assessed  damages  in  the  sum  of  twenty-five 
dollars;  which  the  defendants  ask  us  to  set  aside  as  being  against 
law  and  the  weight  of  evidence. 

There  is  no  pretense  that  the  plaintiff's  physical  health,  or  hia 
olfactories  have  in  any  degree  been  affected  by  any  effluvia  from 
the  new  graves;  for  the  undisputed  testimony  is  overwhelming  that 
they  contained  nothing  which  could  render  such  a  result  possible. 
And  if  tho  verdict  was  based  upon  testimony  of  the  plaintiff,  that 
the  water  in  his  well  (which  is  closely  covered  about  the  pump,  and 
has  never  been  cleaned  out)  "  tastes  bad  and  smells  bad,'*  on  account 
of  a  few  dry  bones  buried  eeyenty  feet  distant  therefrom,  with  level 
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groand  interrening,  it  would  be  so  manifestly  erroneous  and  against 
the  weight  of  evidenoey  we  should  not  hesitate  to  set  it  aside. 

Nor  can  the  verdict  be  sustained  upon  the  sole  ground  of  the 
cemetery's  proximity  to  the  plaintiff's  premises,  and  the  consequent 
depreciation  of  the  market  value  of  his  property.  For  a  repository 
of  the  bodies  of  the  dead  is  as  yet  indispensable,  and  wherever 
locateil,  it  must  ex  necessitaie  be  in  the  vicinity  of  the  private  prop- 
erty of  some  one  who  might  prove  its  market  value  injuriously 
affected  thereby.    New  Orleans  v.  Wardens,  etc.^  11  La.  Ann.  244. 

But  assuming  that  the  jury,  in  respect  to  these  matters,  found 
in  behalf  of  the  defendants,  and  concluded  that  there  was  no  injury 
to  the  plaintiff's  property,  or  to  his  physical  health  or  comfort,  and 
based  their  verdict  solely  upon  the  ground  that  on  account  of  its 
relative  position  with  the  plaintiff's  house,  the  cemetery  inevitably 
meets  his  immediate  vie  w  whenever  he  looks  from  the  north  window 
of  his  sitting  room  or  steps  from  his  door,  and  that  thereby  the 
comfortable  enjoyment  of  his  dwelling-house  is  interfered  with, — 
then  the  defendants  contend  that  the  verdict  is  against  law,  npon 
the  ground  that  such  discomfort  is  one  purely  mental,  and  is  not  a 
cause  of  action. 

It  cannot  be  doubted  that  the  law  recognizes  that  to  be  a  nuisance 
which  is  naturally  productive  of  sensible  personal  discomfort,  as 
well  as  that  which  causes  injury  to  property.  8L  Helenas  Smelt' 
ing  Co,  v.  Tipping,  11  H.  L.  Cas.  642.  But  it  must  injuriously 
affect  the  senses  or  nerves.  Thus  sound,  whether  caused  by  a  lo- 
comotive blowing  off  steam,  the  ringing  of  bells  or  the  barking  of 
dogs,  whenever  it  becomes  sufficient  to  injuriously  affect  residents 
in  the  neighborhood,  is  actionable.  First  Baptist  Church  v.  R.  H, 
Co.,  5  Barb.  79,  and  cases  there  cited.  To  become  actionable,  the 
effect  of  sound  must  be  such  as  naturally  to  interfere  with  the  or- 
dinary  comfort,  physically,  of  human  existence,  and  the  inconveni- 
ence must  be  "  something  more  than  fancy,  delicacy  or  fastidious- 
ness.^   Cooley  on  Torts.  600. 

Cemeteries  are  not  necessanly  even  shocking  to  the  senses  of  ordi- 
nary persons.  Many  are  rendered  attractive  by  whatever  appropriate 
art  and  skill  can  suggest,  while  to  others  of  morbid  or  excited  fancy 
or  imagination,  they  become  unpleasant  and  induce  mental  disqui- 
etade  from  association,  exaggerated  by  superstitious  fears.  The  law 
protects  against  real  wrong  and  injury  combined,  but  not  against 
eithci  or  both  when  merely  fanciful. 
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The  human  coutents  of  these  graves  cannot,  as  they  lie  buried 
there,  offend  the  senses  in  a  legal  point  of  view.  The  memorial 
stones  aloiie  affect  the  senses,  and  the  same  would  result  to  the  super- 
stitious, though  nothing  human  la;  beneath  them.  If  this  burial 
ground  is  under  the  circumstances  a  private  nuisance,  then  is  it  also 
a  public  nuisance  to  every  traveller  who  passes  on  that  road,  as  well 
as  every  soldiera*  monument  in  the  country.  See  Cooley  on  Tort?, 
602  et  aeq.     Barnes  v.  Haihorn,  54  Me.  124 

We  think  the  verdict  is  against  law,  and  it  must  he  set  aside, 

Appletok,  0.  J.,  Waltok,  Pbtebs,  Libbey,  and  Stmonds,  JJ., 
concurred. 


Minor  v.  Staples. 

(71  Me.  8100 

Innkeeper  — -  hath-houee  —  liabilUyfor  goode  ofgueeU  atoten  J)rom. 

Ad  innkeeper,  who  also  keeps  a  pea-batblng  house,  0eparate  from  the  hin»  If 
not  liable  for  goods  and  clothes  of  his  guests,  left  there  while  the  guests 
were  bathing,  and  stolen  therefrom. 

ACTION  against  an  innkeeper  for  goods  stolen  from  guest   The 
opinion  states  the  case. 

C.  F.  Mattocks,  for  plain tiflL 
W.  L.  Putnam,  for  defendant 

Walton,  J.  The  question  is  whether  one  who  keeps  an  inn,  and 
also  keeps  a  bath-house  separate  from  his  inn,  is  chargeable,  as  inn- 
keeper, for  property  stolen  from  the  bath-house.  We  think  he  is 
not  It  seems  to  us  that  the  keeping  of  the  inn  and  the  keeping  of 
the  bath  house  are  separate  and  distinct  employments,  and  involve 
separate  and  distinct  duties  and  liabilities.  One  may  be  an  inn- 
keeper without  being  a  bath-house  keeper,  or  he  may  be  a  bath- 
house keeper  without  being  an  innkeepe'*;  or  the  same  person  may 
engage  in  both  employments;  just  as  a  livery  stable  keeper  may  also 
be  a  common  carrier  of  passengers;  but  we  do  not  think  his  doing 
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£0  will  make  him  responsible  in  the  one  capacity  for  liabilities  in- 
curred in  the  other.  We  are  not  now  speaking  of  bath-rooms  at- 
tached to  or  kept  within  hotels,  but  of  separate  buildings,  erected 
upon  the  seashore,  and  used,  not  as  bath-rooms,  but  as  places  in 
which  those  who  bathe  in  the  sea  change  their  garments,  and  leave 
their  clothes  and  other  valuables,  while  so  bathing.  It  seems  to 
us  that  such  an  establishment  is  as  distinct  from  an  inn  as  a  wharf 
or  a  boat-house  would  be;  and  that  an  innkeeper,  as  such,  can  no 
more  be  made  responsible  for  property  stolen  from  such  a  bath- 
house than  he  could  be  for  property  stolen  from  a  wharf  or  a 
boat-house,  if  he  happened  to  be  the  keeper  of  the  latter  as  well  as 
the  former. 

This  suit  is  against  the  defendant  as  innkeeper.  The  declaration 
avers  that  he  kept  a  common  inn,  and  received  the  plaintiff  into 
said  inn,  together  with  his  money,  and  a  watch,  and  a  chain,  and 
a  ring ;  and  that  while  the  plaintiff  was  a  guest  therein,  with  his 
said  money,  watch,  chain  and  ring,  said  property  was  wrongfully 
taken  and  carried  away  and  wholly  lost  to  him.  Such  are  the  ma- 
terial averments  in  the  declaration.  But  the  evidence  shows  that 
the  property  was  taken  from  a  bath-house,  standing  upon  the  sea- 
shore or  beach,  at  a  considerable  distance  from  the  inn,  while  the 
plaintiff  was  absent  bathing  in  the  sea.  We  think  there  is  a  fatal 
variance  between  the  allegations  and  the  proof ;  and  that  under 
such  a  declaration,  and  with  such  evidence,  the  plaintiff  cannot  re- 
cover. We  do  not  find  it  necessary  to  consider,  and  of  course  we 
do  not  undertake  to  determine,  what  the  rights  and  liabilities  of 
the  parties  would  be  under  a  different  declaration.  All  we  mean 
to  decide  is  that  under  such  a  declaration,  and  with  such  evidence, 
the  action  is  not  maintainable. 

Judgment  for  defendant. 

Appletok,  C.  J.,  Virgin,  PcTERSy  Libbet  and  Syhonds,  JJ, 
ooncmred. 
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HcCarthy  V.  Second  Parish  of  Portland. 

(71  Me.  818  J 
Afwiter  and  servant  —  negligence  —  contro/Ctor — elater. 

The  plaintiff  was  injured  by  the  carelessness  of  men  occupied  in  repairing  Um 
roof  of  defendant's  building.  The  men  were  employees  and  under  the 
orders  of  one  who  carried  on  the  business  of  slating  roofs,  and  who  was 
engaged  by  the  defendant  to  do  the  job  in  question.  Held,  that  the  slater 
carried  on  an  independent  employment,  and  the  defendant  was  not  liable.* 

ACTION  for  personal  injuries.    The  opinion  states  the  case* 
The  plain tifp  had  judgment  below. 

Nathan  d-  Henry  B.  Cleaves,  for  plaintiff. 

W.  W.  fhomas,  c7r.,  and  George  E.  Bird,  for  defendants. 

Walton,  J.  Some  men  at  work  upon  the  roof  of  the  Second 
Parish  church  in  Portland  carelessly  allowed  a  ladder  in  use  by 
them  to  be  blown  down  by  the  wind,  and  it  fell  upon  the  plaintiff 
and  injured  him.  The  question  is  whether  the  parish  is  responsi- 
ble for  the  injury.  We  think  not  True,  the  law  makes  a  master 
responsible  for  the  negligence  of  his  servant,  but  the  employment 
of  one  who  carries  on  an  independent  business,  and  in  doing  his 
work  does  not  act  under  the  direction  and  control  of  his  employer, 
but  determines  for  himself  in  what  manner  it  shall  be  carried  on, 
docb  not  create  the  relation  of  master  and  servant,  and  this  respon- 
sibility does  not  attach. 

The  general  rule,  says  Judge  Thomas,  in  Linton  v.  Smith,  8 
Gray,  147,  is  that  he  who  does  the  injury  must  respond ;  that  the 
well  known  exception  is  that  the  master  shall  be  responsible  for 
the  doings  of  the  servant  whom  he  selects,  and  through  whom,,  in 
legal  contemplation,  he  acts;  but  when  the  person  employed  is  in 
the  exercise  of  a  distinct  and  independent  emplojrment,  and  not 
under  the  immediate  supervision  and  control  of  the  employer,  the 
relation  of  master  and  servant  does  not  exist,  and  the  liability  of  a 
master  for  his  servant  does  not  attach. 

In  DeForrcf^t  v.  Wrifjht,  2  Mich.  368,  the  court  say  that  where  an 

«To  same  effect,  Hat»  v  PliO.  A  So,  MaU  St,  Co.  (SB  Penn.  St.  8B0),  33  Am   Rep.  40S. 
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employee  is  exercising  a  distinct  and  independent  employment,  and 
IS  not  tinder  the  immediate  control,  direction  or  supervision  of  the 
finployer,  ilie  latter  is  not  responsible  for  his  employee's  negligence. 
In  that  case  a  drayman  was  employed  to  haul  a  fjuantity  of  suit 
from  a  warehouse,  and  deliver  it  at  the  store  of  tlie  employer  at  so 
iiiucli  per  bari-cl,  and  while  in  tiie  act  of  delivering  the  salt,  one  of 
the  barrels,  through  the  carelessness  of  the  dniyman,  rolled  against 
I  he  plaintiff  and  injured  him,  as  he  was  passing  upon  the  sidewalk, 
stud  it  %vas  held  that  the  employer  was  not  liable  for  the  injury. 
In  another  ease  in  the  same  volume,  Moore  v.  Sanhorne,  2  Mich. 
510,  the  coui*t  held  that  where  one  was  employed  to  cut  and  haul 
all  the  logs  on  certain  land  of  the  employer,  and  deh'ver  them  at  a 
phite  named,  the  employer  to  have  nothing  to  do  with  the  cutting 
or  liauling,  the  relation  of  master  and  servant  was  not  thereby 
ci*c»ated,  and  that  the  employer  would  not  bo  liable  for  the  careless- 
ness of  his  employee  in  performing  tlie  labor. 

•*  Although,  in  a  general  sense,  every  one  who  enters  into  a  con- 
tr.jct  may  be  called  a  'contractor,' yet  tluit  word,  for  want  of  a 
iK'lior  one,  has  come  to  be  used  with  .si>ocial  reference  to  a  person 
ivlio  in  the  pursuit  of  an  independent  hnsine{>s  undertakes  to  do 
epccific  jobs  of  work  for  other  persons,  without  submitting  himself 
to  their  control  with  resjiect  to  all  the  petty  details  of  the  work.     * 

*  *  ♦  The  true  test,  as  it  seems  to  ns,  by  which  to  determine 
'/liether  one  who  renders  servibe  to  another  does  so  as  a  contractor 
or  not,  is  to  ascertain  whether  he  renders  the  service  in  the  course 
of  an  independent  occupation,  representing  the  will  of  his  employer 
only  as  to  the  result  of  his  work,  and  not  as  to  the  means  by  which 
it  is  to  h^  accomplished."  *  *  *  **  One  who  contracts  to  do  a 
s|iecific  piece  of  work,  furnishing  his  own  assistants,  and  executing 
the  work  either  entirely  according  to  his  own  ideas  or  in  accord- 
ance with  a  plan  previously  given  him  by  the  person  for  whom  the 
work  is  done,  without  being  subject  to  the  latter  with  respect  to 
the  details  of  the  work,  is  clearly  a  contractor,  and  not  a  servant/' 
Shearm.  &  Redf.  on  Neg.,  §§  76-77. 

*•  The  difficulty  always  is  to  say  whose  servant  the  person  is  that 
does  the  injury;  when  you  decide  that  the  question  is  solved.      * 

*  *  When  the  person  who  does  the  injury  exercises  an  independ- 
ent employment,  the  party  employing  him  is  clearly  not  liable." 
Williams]  J.,  in  Milligan  v.  Wedge,  12  Ad.  &   El.  737.     In  that 

a  butcher  employed  a  drover  to  drive  a  beast  home  for  hira, 
Vol.  XXXVI— 41 
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and  the  drover  emplojed  a  lH>y,  and  through  the  boy's  negligent 
iriving  the  beast  mn  into  the  plaintiff's  pi'emises  and  damaged  his 
pro^xirty,  and  the  court  hold  that  the  boy  was  the  servant  of  the 
drover,  and  not  the  servant  of  the  butcher,  and  that  tlie  latter  wjis 
r.ot  liable  for  the  injury. 

*^I  understand  it  to  be  a  clear  rule  in  ascertaining  who  is  liable 
for  the  act  of  a  wrong-doer,  that  you  must  look  to  the  wrong-doer 
himself,  or  to  the  lirst  person  in  the  ascending  line  who  is  the 
employer  and  has  control  of  the  work  ;  that  you  cannot  go  further 
back  and  make  the  enii)loycr  of  that  person  liable."'  Willes, 
J.,  in  Mifrray  v.  Curric,  L.  R,  G  C.  P.  24.  In  that  case  a  steve- 
dore v/;is  employed  to  unload  a  vessel,  and  the  plaintiff  was  injnntl 
by  I  ho  carelessness  of  one  of  the  vessel's  crew,  who  at  the  time  of 
the  injury  was  working  for  and  nnder  the  direction  of  the  stevedoiv. 
and  the  court  Ik  Id  that  the  employer  of  the  stevedore  was  not  liable 
for  the  injury. 

In  liCcdiG  v.  Railwaij  Co,,  4  Exch.  244,  a  contractor's  workmen, 
in  const  ructing  a  bridge  over  a  public  highway,  negligently  allowt*d 
a  stone  to  fall  upon  one  passing  beneath,  and  it  was  held  that  the 
railway  company  was  not  resjionsible  for  the  injury.  Platt,  B., 
put  lliis  significant  inquiry  •  *•  Suppose  the  occupier  of  a  house  were 
to  du-cct  a  bricklayer  to  make  certain  repairs  to  it,  and  one  of  In^ 
workmen  through  clumsiness  were  to  let  a  brick  fall  npon  a  parser 
by,  is  the  owner  to  be  liable?"  The  decision  shows,  that  in  the 
opinion  of  the  court,  the  question  should  be  answered  in  the  negative* 

In  Mvrphey  \,  CaralbyS  II.  &  C.  401,  the  plaintiff  wasmjureil 
by  the  falling  of  a  bale  of  cotton,  which  had  been  negligently  piled 
by  i)ersons  employed  by  the  defendant ;  bnt  it  appearing  that  the 
piling  was  doiie  under  the  direction  of  one  Jones,  who  was  em- 
ployed by  the  owner  of  the  warehouse  in  which  the  cotton  was 
stored,  the  coiut  held  that  this  fact  relieved  the  defendant  from 
responsibility.  **The  bales  which  caused  tho  mischief,"  said  Pol- 
lock, C.  B.,  ''having  been  stowed  nnder  Jones'  directions,  I  think 
that  he  and  his  master  alone  aro  res])onsible." 

In  Pearson  v.  Cox,  2  C.  P.  Div.  3G0,  a  tool,  called. a  straighteclge, 
was  jostled  out  of  the  window  of  a  house  that  was  being  built 
and  fell  upon  the  plaintiff  and  injured  him  ;  but  it  appearing  that 
tho  act  which  caused  tho  straightedge  to  fall  was  the  act  of  one  of 
the  men  employed  by  the  mason,  a  sub-con  tractor,  ^.he  court  bdd 
that  the  builders  of  the  house  were  not  liable. 
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In  Forsyth  v.  Hooper^  11  Allen,  419,  the  defendants  had  con- 
tracted to  cast  a  chime  of  bells  and  place  them  in  the  tower  of  the 
Arlington  street  church,  in  Boston.  The  i)laintiff  was  injured  by 
a  chain  carelessly  thrown  from  the  Lower  by  one  of  the  men  en- 
gaged in  hoisting  the  bells.  Tne  j«ry  I'cturned  a  verdict  for  the 
defendants,  and  the  court  sustained  it  upon  the  ground  that  the 
defendants  had  employed  one  Leonard  to  do  this  part  of  the  work, 
and  that  the  evidence,  though  conflicting,  was  sufficient  to  justify 
the  jury  in  finding  that  the  defendants  had  relinquished  to  Leonard 
the  management  and  control  of  the  manner  of  doing  the  work. 

In  Wood  V.  Cohh,  13  Allen,  58,  the  court  suy  it  is  too  well  settled 
to  admit  of  debate,  that  the  employer  of  one  who  exercises  an  in- 
dependent employment  is  not  responsible  for  the  negligence  of  one 
in  the  lattei''s  service.  In  that  case  the  defendants,  who  were 
dealers  in  fish,  had  employed  a  truckman  to  deliver  fish  to  their 
customers  each  Friday,  for  a  dollar  a  day,  he  furnishing  his  own 
team  and  taking  such  route  as  suited  his  convenience.  On  one  oc- 
casion, being  sick,  he  told  his  servant  to  get  help,  and  the  defendants 
allowed  a  boy  in  their  employ  to  drive  one  of  the  teams  ;  and  he, 
while  doing  so,  drove  against  the  plaintiff,  and  caused  the  injury 
complained  of;  and  the  court  held  that  at  the  time  of  the  injury 
the  boy  was  the  servant  of  the  truckman,  and  not  the  servant  of 
the  defendants,  and  that  the  latter  were  not  responsible  for  the 
injury. 

In  Eaton  v.  E.  <&  N.  A,  Railway  Co.,  59  Me.  520  ;  s.  c,  8  Am. 
Eep.  430,  the  question  we  are  now  considering  was  fully  examined, 
and  the  doctrine  of  the  foregoing  cases  affirmed. 

Assuming  therefore,  that  the  law  is  now  well  settled  that  au  em- 
ployer is  not  responsible  for  a  contractor's  neglfgence,  nor  for  the 
negligence  of  a  contractor's  workmen  ;  and  that  one  who  carries 
on  an  independent  business,  and  in  the  lino  of  his  business  is  em- 
ployed to  do  a  job  of  work,  and  in  doing  it,  does  not  act' under  the 
direction  and  control  of  his  employer,  but  determines  for  himself 
in  what  manner  it  shall  be  done,  is  a  contractor  within  the  mean- 
ing of  the  law,  let  ns  apply  it  to  the  case  before  us. 

The  case  shows  that  Canselo  Winship  was  a  slater  by  trade,  and 
carried  on  the  business  of  a  slater,  and  had  done  so,  in  Portland, 
for  more  than  twenty  years,  keeping  a  shop,  and  a  slate  on  which 
to  receive  orders,  and  men  constantly  in  his  employ  to  assist  in  exe- 
cuting snch  orders  as  he  shonld  receive.    He  was  therefore  cany- 
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iug  on  what  the  law  deuominates  au  independeut  business.  The 
case  also  shows  that  he  had  been  employed  to  slate  the  Second  Par- 
ish church,  in  Portland.,  then  being  built,  and  to  do  other  work  upon 
it ;  that  the  roof  afterward  leaked  and  he  was  requested  to  repair 
it ;  that  he  took  two  men,  then  in  his  employ,  and  went  into  the 
tower  of  the  church  and  assisted  them  in  putting  out  a  ladder  to 
enable  them  to  get  on  and  oflf  the  roof,  and  to  carry  on  the  materials 
needed  to  make  the  necessary  repairs  ;  that  the  men  continued  to 
use  the  ladder  (taking  it  into  the  tower  when  they  went  to  their 
dinners,  and  putting  it  out  again  upon  their  return)  till  about  three 
o'clock  in  the  afternoon,  when  it  was  blown  down  and  fell  upon  the 
plaintiff,  as  already  stated.  No  officers  or  agent  of  the  parish  inter- 
fered with  the  men,  or  gave  them  any  directions  whatever.  On  the 
contrary,  the  chairman  of  the  parish  committee,  by  whom  Winship 
was  employed,  testifies  that  he  entrusted  the  matter  entirely  to  him, 
as  ])0  had  been  in  tho  habit  of  doing ;  and  this  is  confirmed  by  the 
men  and  contradicted  by  no  one.  Winship  paid  his  men  but  a  dol- 
lar and  half  a  day,  while  ho  charged  and  received  from  the  parish 
four  dollars  a  day  for  tiieir  labor. 

Ilere,  then,  wo  have  a  case,  wheixj  a  man,  who  is  carrying  on  an 
independent  business,  is  employed,  in  the  regular  course  of  his  busi- 
ness, to  do  a  job  of  work  ;  he  is  left  entirely  free  to  do  the  work  as 
he  pleases;  ho  sets  two  of  his  own  servants  at  work  ujwn  the  job, 
charging  his  employer  a  much  larger  sum  for  their  labor  than  he 
pays  them  ;  they  so  negligently  place  a  ladder  in  use  by  them  that 
it  is  blown  down  by  the  wind  and  injures  a  passer-by.  Now,  if  it 
be  a  rule  of  law  that  one  who  carries  on  an  independent  business, 
ami  in  doing  jobs  of  work  for  others  acts  independently,  so  far  as 
the  manner  of  doing  it  is  concerned,  is  a  contractor,  and  not  the 
servaiic  of  his  employer,  can  there  be  a  plainer  case  for  the  applica- 
tion of  the  rule  than  this  ?  Wo  think  not  If  Winship  and  his 
workmen  <ian,  under  these  circumstances,  be  regarded  as  the  ser- 
vants of  the  parish,  so  as  to  make  the  parish  liable  for  their  negli- 
gence, we  fail  to  see  why  the  same  rule  would  not  apply  to  the 
expressman,  who  is  employed  to  carry  a  trunk  to  a  depot,  or  to  the 
hackman  who  is  employed  to  drive  one  about  town,  or  to  the  scis- 
sors-grinder who  stops  in  front  of  ahouse  and  is  employed  to  sharpen 
the  knives  and  the  scissors  of  its  occupants,  or  to  tho  plumber  and 
the  gas  fitter;  and  why  it  would  not  have  applied  to  the  drover,  and 
the  stevedore,  and  the  truckman,  and  drayman,  in  the  case  cited 
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We  think  it  would.  In  principle  the  cases  are  not  distinguishable. 
Our  conclusion  is  that  the  verdict  in  this  case  is  clearly  wrong, 
and  must  be  set  aside. 

Motion  sustained.     Verdict  set  aside.     New  trial  granted. 

Appleton,  C.  J.,  Babbows,  Virgin,  Pbtbbs  and  Libbey,  J  J., 
concurred. 


Prince  v.  Skillik. 

m  Me.  861.) 
Ofice — tiUe  to  — judicial  notiee  —  eanvasHng  hoard  —  $eatter%ng  vote$. 

When  there  are  two  conflicting  legislatures,  each  claiming  of  right  to  exercim 
legislative  functions,  it  is  for  the  courts  to  determine  which  has  the  lawful 
authority,  and  on  such  inquiry  the  courts  are  bound  to  take  judicial  notice 
of  the  acts  of  the  executive  and  legislative  departments,  of  historical  facie, 
and  of  matters  of  public  notoriety  and  current  interest. 

The  decision  of  the  governor  and  council  as  a  canvassing  board  does  not  con. 
elude  the  other  branches  of  the  government. 

A  decision  of  such  canvassing  board,  throwing  out  6,311  votes  because  two 
were  returned  as  '*  scattering,'*  but  which  by  an  amended  return  were  shown 
to  have  been  cast  for  William  B.  Skillings,  and  which  in  any  event  could 
not  have  changed  the  result,  is  illegal  and  void. 

PROCEEDING  to  try  title  to  office.     The  opinion  states  the 
ease. 

Arden  W.  Coombs,  for  petitioner^ 

Bion  Bradbury,  L.  D.  M,  Sweat  and  Clifford  £  Clifford,  for  re- 
spondent 

Appleton,  C.  J.  The  plaintiff,  claiming  to  have  been  duly 
elected  county  commissioner  for  the  county  of  Cumberland,  brings 
this  bill  against  the  defendant  whom  he  alleges  to  have  been  wrong- 
fully declared  elected  to  that  office  when  in  fact  he  was  not  so 
elected . 

This  proceeding  is  under  and  by  virtue  of  chapter  198  of  the  acta 
of  1880,  entitled  **  An  act  providing  for  the  trials  of  causes  involve 
ing  the  rights  of  parties  to  hold  public  offices/' 
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The  processes  bj  which  rights  are  to  be  established  and  wrongs 
redressed  are  within  and  subject  to  legislative  control.  Old  forms 
and  modes  of  procedure  may  be  abolished  and  new  ones  established. 

All  offices,  except  when  legislative  authority  is  limited  or  re- 
stricted by  constitutional  provisions,  arc  subject  to  the  will  of  the 
legislature.  There  is,  with  thtvabove  exception,  no  vested  right  in 
an  office  or  its  salary.  Tiie  office  may  be  abolished.  The  mode  of 
appointment  may  be  changed.  The  length  of  time  of  official  exist- 
ence may  be  shortened .  The  compensation  for  official  services  may 
be  diminished.  Far  well  v.  Rockland,  02  Me.  298;  Butler  v.  Penn- 
sylvania^ 10  How.  403;  Parker  v.  Pittsburgh,  4  Barr.  51;  Conner 
V.  Neio  York,  1  Seld.  291;  Taft  v.  Adams,  3  Gray,  126. 

The  act,  chapter  198  of  the  acts  of  1880,  was  passed  to  enable  part- 
ies duly  elected  to  office  but  not  declared  to  be  so  elected,  to  contest 
their  rights  before  a  judicial  tribunal.  The  defendant  was  declared 
elected  to  the  office  in  controversy  by  the  canvassing  board  of  the 
State.  The  allegations  in  the  bill  are.,  that  errors  occurred  in  the 
doings  and  proceedings  of  .jtho  board,  and  that  upon  a  fair  and  hon- 
est count  the  plaintiff  was" duly  elected,  but  that  the  defendant  has 
usurped  the  office  to  which  he  v/as  so  elected.  **  When  one  is 
charged  with  usurping  an  office  in  the  Commonwealth,  there  must 
Ijc,"  remarks  the  court  in  Com.  v.  Fowler,  10  Ma^s.  290,  ''  authority 
in  this  court  to  inquire  into  the  truth  of  tlie  charge.''  This  act 
gives  a  remedy  in  case  of  an  erroneous  or  fraudulent  count  by  the 
canvassing  board.  It  will  hardly  be  contended  that  if  by  errors  of 
computation,  throwing  out  legal  returns,  or  counting  illegal  ones, 
a  candidate  not  duly  elected  is  wrongfully  declared  to  be  elected, 
there  should  not  bo  some  remedy  provided  for  the  party  actually 
elected,  by  which  the  wrong  done  may  be  corrected.  If  the  error 
is  not  subject  to  correction,  then  the  canvafssing  board,  in  the  exer- 
cise of  irresponsible  power,  have  full  and  absolute  control  of  the 
government,  and  may  effectually  stifle  the  voice  of  the  people,  ac- 
cording to  tlicir  sovereign  will  and  pleasure. 

Before  the  passage  of  the  act  under  consideration,  the  only  existing 
j)rocoss  by  which  the  right  of  one  unlawfully  holding  office  could 
be  inquired  into,  was  by  quo  warranto.  This  writ  issues  in  behalf 
of  the  State  against  one  who  claims  or  usurps  an  office  to  which  he 
is  not  entitled,  to  inquire  by  what  authority  he  supports  his  claim 
or  sustains  his  right.  The  proceeding  is  instituted  by  the  attorney- 
general  on  his  own  motion  or  at  the  relation  of  any  person,  but  on 
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his  official  responsibility.  It  lies  against  an  officer  appointed  by 
the  governor  and  council  or  elected  by  the  people.  It  removes  the 
illegal  incumbent  of  an  office,  but  it  does  not  put  the  legal  officer 
in  his  place.  It  is  insufficient  to  redress  the  wrongs  of  one  whose 
rights  have  been  violated. 

To  restore  a  person  to  an  office  from  which  lie  has  been  unjustly 
removed  or  unlawfully  excluded,  the  proper  process  is  by  mandamus' 
By  this,  the  rights  of  one  lawfully  entitled  to  an  office,  which  has 
been  illegally  withheld,  may  be  enforced .  Strong,  Petitioner,  20 
Pick.  497. 

By  quo  warranto  the  intruder  is  ejected.  By  mandamus  the  legal 
officer  is  put  in  his  place.  The  act,  chapter  198,  accomplishes  by  one 
and  the  same  process  the  objects  contemplated  by  both  these  re- 
sults. It  ousts  the  unlawful  incumbent.  It  gives  the  rightful 
claimant  the  office  to  which  he  is  entitled.  It  affords  a  speedy  and 
effectual  remedy  instead  of  the  tedious  and  dilatory  proceeding  of 
the  common  law. 

It  is  insisted  that  this  bill  for  various  reasons  cannot  be  sustained. 
The  grounds  of  objection  to  its  maintenance  we  propose  to  examine. 

1.  The  respondent  contended  *'  that  the  legislature  which  passed 
the  act  authorizing  this,  and  the  governor  approving  it,  could  not 
rightfully  do  so,  because  there  was  a  prior  de  facto  legislature  with 
a  de  facto  governor,  as  set  forth  in  the  respondent's  answer,  not 
ousted  by  any  competent  tribunal." 

The  act  in  question  was  passed  by  an  organized  and  acting  legis- 
latui*e,  approved  by  tlie  governor  and  comes  before  us  with  all  the 
indicia  of  validity  by  which  any  act  of  any  past  legislature  is  or  can 
be  evidenced. 

When  there  are  two  conflicting  legislatures,  each  claiming  of  right 
to  exercise  legislative  functions,  it  is  for  the  court  to  determine  by 
which  body  legislative  authority  can  be  lawfully  exercised.  In 
answer  to  inquiries  made  by  certain  gentlemen  claiming  official 
position  under  date  of  January  23,  1880  (70  Me.  i)^'2),  this  court 
used  the  following  language:  "When  different  bodies  of  men, 
each  claiming  io  he  and  to  exercise  the  functions  of  the  legislative 
department  of  the  State,  appear,  each  asserting  their  titles  to  be 
regarded  as  the  law-givers  for  tiie  people,  it  is  the  obvious  duty  of 
the  judicial  department,  who  must  inevitably,  at  no  distant  day, 
be  called  to  pass  upon  the  validity  of  the  laws  that  may  be  enacted 
by  the  respective  claimants  to  legislative  authority,  to  inrpiire  and 
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ascertain  for  themdelves,  with  or  without  questions  presented  by  the 
claimants,   which  of  those  bodies  lawfully  represents  the    i)coplc 
from  whom  they  derive  their  power.    There  can  be  but  one  lawful 
legislature.     The  court  must  know,  for  itself,  whose  enactments  it 
will  recognize  us  laws  of  binding  force,  whose  levies  of  taxes  it  wilJ 
enforce  when  brought  judicially  before  it,  whose  choice  of  a  prose- 
cuting iJfficer  before  the  court  it  will  respect.     In  a  thousand  ways, 
it  becomes  essential  that  the  court  should  forwith  ascertain  and  take 
judicial  cognizance  of  the  question  :  Which  is  the  true  legisUirturer 
AVe  are  bound  to  take  judicial  notice  of  the  doings  of  the  executive 
and  legislative  departments  of  the  government,  when  calleci  "F" 
by  proper  authorities  to  pass  upon  their  validity.     We  are   bound 
to  take  judicial  notice  of  historical  facts,  matters  of  public  notoriety 
and  interest  passing  in  our  midst.    These  views  are  in  full   accord 
with    the  decisions  of  our  highest   tribunals.     In   SwinneT'ton^. 
Columbian  Ins,  Co.,  37  N.  Y.  188,  it  was  objected  that  there  ^as "♦^ 
evidence  of  a  civil  war.     "This  objection,"  observes  Hunt,    J.,  'I 
do  nc '  consider  a  sound  one.     The  rule  I  take  to  be  this  :      That 
matters  of  public  history,  affecting  the  whole  people,  are  juclically 
taken  notice  of  by  the  courts;  that  no  evidence  need  be  produced 
to  establish  them ;  that  the  court  in  ascertaining  them,  resort  to 
such   documents  of  reference  as  may  be  at  hand   and  as   nnay  be 
worthy  of  confidence.     Thus  in  the  prize  cases   already  ci  ted  (*^ 
Black,  667),  the  court  use  this  language  :  '  The  actual  existence  of 
civil  war  is  a  fact  in  our  domestic  history  which  the  court  is    bound 
to  notice  and  to  know.'     There  the  general  facts  connected  with  the 
history  of  the  case,  seem  to  have  been  assumed  as  within  th^  judi- 
cial cognizance  of  the  court     Greenleaf  in  his  work  on  Evidence, 
vol.  1,  §  6,  says,  courts  'will  also  judicially  recognize  the  political 
constitution  or  frame  of  their  own  government ;  its  essential  lyoUtical 
agents  or  public  officers,  sharing  in  its  regular  administration  ;  and 
its  essential  and  regular  political  operations,  powers,  atid  action?. 
Thus,  notice  is  taken,  by  all  tribunals,  of  the  accession  of  the  chief 
executive  of  the  nation  or  State,  under  what  authority  they  act; 
his  powers  and  privileges,  etc.,     *     ♦     ♦     the  sittings  of  the  legis- 
lature and  its  established  and  usual  course  of  proceedings.    *    *   * 
In  fine,  courts  will  take  notice  of  whatever  ought  to  be  generally 
known  within  the  limits  of  their  jurisdiction.     In  all  these  and 
the  like  cases,  when  the  memory  of    the  judge  is  at  fault,  he 
resorts  to  such  documents  of  reference  as  may  be  at  hand;  and 
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he  may  deem  worthy  of  confidence.*  It  is  the  duty  of  the  court  to 
know  county  officers.  Farley  v.  McCoiDiel,  7  Lans.  428;  much  more 
the  governor  and  legislature.   State  v.  Minnick,  15  Iowa,  123." 

After  a  careful  consideration  of  the  gnive  and  importan  t  questions 
proposed  by  the  governor,  the  rightful  legislatui-e  Jind  a  body  of 
gentlemen  claiming,  but  without  right,  to  bo  a  legislature,  this 
court  in  its  several  answers  of  January  last,  announced  the  result 
to  which  it  had  arrived  ;  that  the  legislature,  by  which  the  act  under 
discussion  was  passed,  was  the  legislature  to  whose  acts  the  obedience 
of  the  people  is  due.  In  the  correctness  of  the  conclusions  which 
were  then  reached,  and  in  the  principles  and  reasons  upon  which 
those  conclusions  are  based,  we  rest  in  perfect  confidence. 

To  the  same  general  effect  are  the  cases  of  Woods  v.  Wilder,  43  N. 
Y.  iC4  ;  Cuylery.  Ferrill,  1  Abb.  (U.  S.)  169  ;  Riccw  SJiook,  27  Ark. 
137 ;  s.  c,  11  Am.  Rep.  783 ;  KiUebrew  v.  Murphy y  3  Heisk.  546  ; 
Division  of  Howard  Co.y  15  Kans.  194;  Turner  v.  Patton,  49  Ala. 
40G  ;  Ashley  v.  MarliUy  50  id.  537;  Smith  v.  Speed,  id.  276;  Andrews 
v.  Knox  Co,,  70  111.  65  ;  Douthitt  v.  Sinson,  63  Mo.  268  ;  Foscue  v. 
Lyon,  00  Ala.  440. 

The  body  of  men  which 'the  counsel  for  the  defendant  terras  by 
courtesy  a  de  facto  legislature,  though  its  house  was  composed  of 
men  who  were  and  who  were  not  elected,  both  classes  not  constitut- 
ing :i  quorum,  and  of  a  senate  a  part  of  whom,  less  than  a  quorum, 
were  duly  elected,  and  a  part  were  not  elected,  could  not  legally 
act  as  legislative  bodies.  While  this  condition  of  affairs  remained 
there  was  no  legal  legislature.  The  greater  portion  of  the  members 
of  the  bodies  thus  illegally  constituted  subsequently  took  their  seats 
respectively  in  the  rightful  house  and  senate —  a  house  and  senate 
composed  of  members  unquestionably  elected.  They  participated 
in  its  legislative  action  until  its  final  adjournment  They  received 
and  acknowledged  the  receipt  of  the  compensation  to  which  by  law 
they  were  entitled  as  members  of  the  legislature.  There  was  no 
other  body  claiming  to  exercise  legislative  functions.  What  the 
counsel  calls  the  de  facto  legislature  became  merged  into  the  rightful 
legislature,  by  which  a  governor  was  chosen  in  the  accustomed 
manner,  who  entered  upon  and  is  now  discharging,  without  inter- 
ference or  obstruction,  the  duties  of  that  office.  All  this  is  well 
known  as  matter  of  current  history,  as  well  as  by  the  legislative 
journals. 

The  offered  proof  was  properly  excluded.  It  is  immaterial  whether 
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or  not  at  some  past  time  there  was  a  de  f ado  hgislatm-G  or  a  rlcfado 
•governor — iinisniuch  as  neither  was  such  de  jure — and  as  the 
rightful  legislature  was  not  interfered  with  in  the  exercise  of  its 
legitimate  powers,  and  the  rightful  governor  is  not  disturbed  in  (lie 
discharge  of  his  ofheial  duties.  The  acting  legislature  ami  the 
iieting  governor  are  both  de  facto  and  dejurc  the  legislature  nnd 
governor  of  the  State  and  to  be  recognized  a8  such. 

:2.  It  is  claimed  that  the  decision  of  the  governor  and  couiicil 
acted  as  a  final  canvassing  board,  and  that  their  final  action  con- 
stitutes an  estoppel  upon  all  other  branches  of  the  government, 
except  the  houses  of  the  legislature  in  regard  to  the  membership  ^>f 
those  bodies. 

This  is  not  so.  The  object  of  all  investigations  is  to  arrive  at 
true  results.  The  canvassing  board,  so  far  as  relates  to  county  com- 
missioners, are  limited  and  restricted  to  what  appears  by  the  returns, 
except  that  by  Revised  Statutes,  chapter  TS,  §  5,  and  chapter  2\'^  of 
the  acts  of  1ST7,  *•  they  may  receive  testimony  on  oath  to  prove  tbat 
the  return  from  any  town  does  not  agree  with  the  record  of  the 
votes  of  such  town  or  the  number  of  votes  or  the  names  of  the  per- 
sons voted  for  and  to  prove  which  of  them  is  correct ;  and  the 
return  when  found  to  be  erroneous  may  be  corrected  by  the  record, 
and  the  governor  and  council  are  required  to  "  count  and  declare 
for  any  person  all  votes  intentionally  cast  for  such  person,  although 
his  name  upon  the  ballot  is  misspelled  or  written  with  only  the  initial 
or  initials  of  his  christian  name  or  names;  and  they  may  hear  testi- 
mony upon  oath  in  relation  to  such  votes  in  order  to  get  at  the  inti  n- 
tion  of  the  electors  and  decide  accordingly."  But  they  are  nowhere 
authorized  to  extend  their  inquiries  l>eyond  these  limits  —  to  inquire 
into  the  validity  of  meetings  —  whether  or  not  votes  were  cast  by 
aliens  or  minors  or  any  of  various  questions  involving  the  validity  of 
the  result  Their  judgment  is  not  made  conclusive.  In  cjuse  of 
senators  and  representatives,  the  final  determination  rests  with  tl..' 
senate  and  house.  So  in  reference  to  county  officers,  the  courts  in  the 
last  resort,  must  determine  the  rights  of  the  parties.  If  it  were  n^ft 
so,  if  the  canvassing  board  erred  in  their  computations,  —  if  they 
should  willfully  or  ignorantly  disregard  the  law  —  rejecting  Icga^ 
and  valid  returns  and  receiving  and  acting  upon  illegal  and  invalid 
returns,  there  would  be  no  remedy  for  the  party  duly  elected.  "K," 
say  the  court,  in  their  opinion  (25  Me.  570),  "the  legislature  had 
deemed   it  expedient,  and  had  actually  intended  to  constitatc  the 
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governor  and  council  judges  generally  of  the  election  of  county 
officers,  it  would  have  hecn  easy  for  them  to  have  been  explicit  to 
that  effect  ;  not  having  done  so,  it  must  be  presumed  that  nothing 
of  the  kind  was  intended."  It  is  abundantly  obvious  this  must  be 
so,  since  the  right  of  full  investigation  is  withheld  from  them. 

County  commissioners  hold  their  office  by  popular  election.  If 
one  not  legally  elected  is  erroneously  declared  to  be  elected,  the 
will  of  the  people  is  disregarded.  An  usurper  holds  an  office  to 
which  he  has  no  right  '-The  usurpation  of  an  office  is  not  an  in- 
vasion of  executive  prerogative,"  observes  Nott,  J.,  in  State  v.  De- 
lieaseliney  1  MeCord,  52,  "but  of  the  rights  of  the  people;  and  the 
only  method  by  which  these  rights  can  be  protected,  is  through  the 
instrumentality  of  the  courts  of  justice." 

In  accordance  with  these  views  it  has  been  uniformly  held  by  this 
and  all  other  courts  where  the  question  has  arisen,  that  the  decision 
of  the  canvassing  board  is  ov\\)^  prima  Jacie  evidence,  that  the  real 
title  to  an  office  depends  upon  the  votes  cast,  and  that  the  tribunal 
before  which:  the  question  arises  will  investigate  the  facts  of  tho 
election,  the  votes  cast,  and  the  legality  of  the  action  of  the  can- 
vassing board.  People  v.  Cook,  8  X.  Y.  07;  People  v.  Vaily  20 
Wend.  12;  State  x.  Governor,  1  Dutch.  348;  People  v.  TJiatcher,  55 
X.  Y.  525.  The  series  of  opinions  of  this  court  from  that  of  25 
Me.  568,  to  the  present  time,  concur  in  the  conclusion  that  the 
action  of  the  governor  and  council,  so  far  as  relates  to  all  matters 
I)ertaining  to  the  case  under  consideration,  in  canvassing  the  re- 
turns, is  ptirely  ministerial,  and  is  to  be  confined  strictly  within  the 
bounds  of  the  Constitution  and  the  statutes  enacted  in  furthenince 
of  the  Constitution. 

The  underlying  principle  is  that  the  election  and  not  the  return 
is  the  foundation  of  the  right  to  an  elective  office,  and  hence  it  h:is 
been  hehl  competent  to  go  behind  the  ballot  box,  and  purge  t!ie 
returns  by  proof  tliat  votes  were  received  and  counted,  which  were 
cast  by  persons  not  qualified  to  vote.  People  v.  Pease,  27  N.  Y.  45. 
•' Freedom  of  inquiry  in  investigating  the  title  to  office,"  observes 
Akduews.  J.,  in  Pcoph  v.  TJiatcher^hT^  N.  Y.  531,  *•  tends  to  secure 
fairness  in  the  conduct  of  elections,  faithfulness  and  integrity  on 
tlie  part  of  returning  officers,  and  it  weakens  the  motive  to  fraud 
)r  N  iolenoe  by  diminishing  tlio  chances  that  they  may  prove  success- 
ful ill  effecting  the  objects  for  which  they  are  usually  employed." 

n.  Tlie  ground  is  taken  *•'  that  the  vote  of  the  city  of  Portlam^  was 
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rightly  rejected  as  illegal  by  the  governor  and  council,  the  return 
thereof  not  being  in  accordance  with  the  statute,  in  that  it  did  not 
contain  the  names  of  all  the  candidates  voted  for  with  the  number 
of  votes  set  against  them." 

It  is  conceded  that  if  the  vote  of  Portland  is  to  be  counted,  the 
plaintiff  was  duly  elected.  The  whole  number  of  votes  cast  was  six 
thousand  three  hundred  and  thirteen,  of  which  two  were  returned 
as  scattering. 

None  of  the  votes  of  the  city  of  Portland  werxj  counted.  They 
were  all  thrown  out.  Why  ?  Because  the  ward  meetings  were  not 
regularly  notified  ?  Because  the  ward  meetings  were  not  legally 
organized  ?  Because  those  not  qualified  electora  were  permitted  to 
vote?  Because  there  was  fraud  or  intimidation  at  the  meeting? 
Because  the  votes  of  qualified  voters  were  rejected  ?  Because  the 
votes  were  not  received,  sorted,  counted  and  declared  in  open  ward 
meeting?  Because  a  fair  record  of  the  result  was  not  seasonably 
made?  Because  the  returns  duly  sealed  and  attested  were  not 
transmitted  to  the  secretary  of  State  within  the  time  required  ? 
Because  of  any  informality,  great  or  small  ?  No.  None  of  these 
causes  were  pretended,  much  less  proved,  but  because  of  the  num- 
her  of  votes  cast  two  were  returned  as  scattering,  that  is,  because 
two  wrote  "scattering"  on  their  ballots,  or  because  two  voted  for 
candidates  not  voted  for  by  anybody  else,  and  the  clerk  returned 
them  as  scattering  instead  of  giving  the  names  of  persons  for  whom 
the  votes  were  cast.  Thus,  and  for  such  cause,  6,311  voters,  being 
over  a  third  of  the  voters  of  the  county  of  Cumberland,  were  dis- 
franchised—  for  they  were  equally  disfranchised  whether  they  voted 
for  one  candidate  or  the  other.  This  disfranchisement  war  for  no 
neglect  or  omission  of  theirs. 

This  'is  a  government  of  the  people.  Their  will  as  expressed  by 
the  ballot  is  what  is  to  be  ascertained  and  declared.  To  disfran- 
chise six  thousand  three  hundred  and  eleven  voters  because  two 
ballots  were  returned  as  scattering,  is  a  novel  mode  of  giving  ex- 
pression to  the  popular  will.  If  the  citizens  voting  can  have  their 
votes  nullified  for  such  cause,  any  voter  by  writing  "  scattering  "  on 
his  ballot  or  any  clerk  by  returning  a  vote  or  votes  under  this  head, 
may  annihilate  a  majority  however  large.  No  man  can  be  sure  hii 
vote  will  be  effective. 

The  word  "  scattering  "  written  on  a  ballot  indicates  the  name 
of  an  individual  or  i  t  does  not    If  a  name,  then  it  should  be  counted. 
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If  it  is  not  the  name  of  an  individual,  then  perhaps  it  may  be  re- 
garded as  a  blank  vote.  It  is,  at  any  rate,  a  ballot  It  is  provided 
by  Revised  Statutes,  chapter  4,  §  32,  as  amended  by  chapter  212  of 
the  acts  of  1877,  that  "  in  oixler  to  determine  the  result  of  any  elec- 
tion by  ballot,  the  number  of  persons  who  voted  at  such  election 
shall  first  be  ascertained  by  counting  the  wliolc  number  of  ballots 
given  in,  which  shall  be  distinctly  stilted  and  recorded.''  The  whole 
number  of  ballots  counted,  including  the  votes  returned  "  scatter- 
ing,^' the  petitioner  was  most  assuredly  elected;  for  in  the  case  Un- 
der consideration  these  votes  however  added  or  subtracted,  would 
not  have  changed  the  result 

The  oflSce  of  county  commissioner  is  one  created  by  the  statute? 
not  by  the  Constitution.  As  a  canvassing  board,  the  governor  and 
council  act  in  i*elation  to  this  oflSce  under  Revised  Statutes,  chapter 
78,  §  5,  as  amended  by  chapter  213  of  the  acts  of  1877,  and  by 
that  act  the  whole  number  of  ballots  given  should  have  been  counted. 
Had  they  been  so  counted  the  plaintiffs  election  was  assured. 

The  rule  obtains  in  every  State,  that  an  election  is  not  to  be  set 
aside  and  declared  void,  merely  because  certain  illegal  votes  were 
received,  which  do  not  change  the  result  of  the  election.  People  v. 
Tuihilly  31  N.  Y.  650;  Judkins  v.  Hill,  50  N.  H.  140;  School  /)/.s- 
trici  V.  Oibbs,  2  Gush.  39.  In  Ex  parte  JfurpJiy,  7  Cow.  153,  two 
ballots  were  put  in  the  box  on  the  names  of  two  persons  who  weit) 
formerly  voters,  but  who  had  died  some  weeks  before  the  election. 
'•To  warrant  the  setting  aside  the  election,"  the  court  observes, 
"  it  must  appear  aflBrmatively,  that  the  successful  ticket  received  a 
number  of  improper  votes,  which,  if  rejected,  would  have  brought 
it  down  to  a  minority.  The  mere  circumstance  that  improper  votes 
were  received,  will  not  vitiate  an  election.**  The  extra  vote  should 
never  be  rejected,  when  it  is  possible  to  ascertain  the  fraudulent 
vote.  Mann  v.  Cassidy,  1  Brewst  (Penn.)  32.  In  an  action  to 
determine  the  right  to  an  oflBce,  the  court  may  look  beyond  the  re- 
turns and  even  the  ballot  boxes,  if  necessary,  to  ascertain  the  truth. 
People  v.   Cook,  14  Barb.  259. 

Now  there  is  no  allegation  whatever  that  illegal  or  fraudulent 
votes  were  cast  Whether  the  votes  returned  as  scattering  were 
cast  by  persons  not  authorized  to  vote,  or  fraudulently  cast,  or  for 
a  candidate  ineligible,  or  erroneously  returned  as  scattering  by  mis- 
take or  fraud,  is  immaterial,  inasmuch  as  they  did  not  change  th« 
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result,  the  petitioner  luiviiiga  plurality  of  over  six  hutidred  votes 
should  have  been  declared  elected. 

It  is  proper  to  add  that  the  amended  return  shows  the  names  fo^ 
whom  the  votes  counted  as  scattering  were  given  —  to  wit  :  Wil- 
liam B.  Skillings.  So  that  in  truth,  there  remains  no  conceivable 
groun<l  upon  which  the  i*espondent  can  claim  to  hold  over. 

The  decision  of  the  canvassing  board  was  at  war  with  the  law  of 
the  land,  the  rights  of  parties,  the  will  of  the  people  and  the  prin- 
ciples npon  which  alone  a  republican  government  can  rest. 

Judgment  for  the  petitioners. 

VV ALTON,  Barrows,  I^anforth,  Peters,  Libbey  and  Symonds, 
JJ.,  concurred. 


First  National  Bank  op  Salem  v.  Grant. 

<71  Mft.  374.) 

NegotiaJblA  inMrumrnts — arcommodation  note  —  transfer  after  maturity. 

The  maker  of  nn    accomiuodatioii  note,  l^t  without   restriction,  in  liable  to  a 
third  person  who  acquires  it  for  value  after  maturity.     {See  note,  p,  385.) 

A  (/TION  on  a  ]u-omifl8ory  note.     The  opinion    states   the    case, 

Wm,  //.  Fnlrjer,  for  plaintiff. 
Joseph  William  so  fif  for  defendant. 

Appleton,  C.  J.  This  is  an  action  hi*oiighfc  under  Revised  Stat- 
ute, chapter  06,  §  13,  upon  an  appeal  by  the  plain  tiff  from  the  decision 
of  commissioners  of  insolvency  upon  the  estate  of  the  defendant's 
intestate,  William  McGilvery,  to  recover  the  amount  of  two  notes 
of  hand  signed  by  said  McGilvery  as  maker. 

The  facts  in  relation  to  these  notes  differ  and  they  will  be  sepa- 
rately considered. 

L  The  note  for  $900,  dated  January  12,  1876,  on  four  months, 
payable  to  the  order  of  Gilmore,  Kingsbury  &  Co.,  at  any  bank  in 
Boston, was  an  accommodation  note  of  McGilvery,  and  was  indorsed 
by  the  payees  in  June,  1876,  as  collateral  secunty  for  their  note  of 
12,000  renewed  at  that  time. 
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This  note  was  for  the  aeconimodjition  of  the  payees,  lastead  of 
a  loan  of  money,  McGilvery  loaned  his  credit.  When  the  note  was 
given  there  was  no  restriction  as  to  its  use,  and  no  limitation  as  to 
the  time  of  such  use.  The  i)ayee8  had  full  authority  to  dispose  of  it 
for  auy  legitimate  purpose.  It  was  given  to  enahle  the  payees  to 
(>l)iain  credit  iherehy.  Tlie  holder  for  vahie  would  hold  tlie  note 
hy  as  111  in  a  title  as  if  founded  on  a  real  business  iransaction.  That 
it  wa:^  indorsed  after  due,  without  some  equity  iu  the  maker,  will 
not  defeat  the  rights  of  the  Iiolder.  The  maker  of  an  accommoda- 
tion note  holds  himself  out  to  the  public  to  he  absolutely  bound  to 
every  person  who  shall  take  the  same  for  value.  **  A  party,  who 
lends  his  note  without  limitation  as  to  the  time  of  its  use,"  observes 
liOBERTSOX,  V,  J.,  in  Harrington  w  Dorr yZ  Rob.  275, ''cannot 
therefore  be  presumed  in  law  to  have  limited  such  time  to  that  be- 
before  its  maturity."  The  authorities  are  decisive  on  this  question. 
Story  on  Prom.  Notes,  §  104  ;  Drum  v.  Wcnton^^A  Me.  270;  Brown 
V.  Mod,  7  Johns.  302  ;  Sturtevant  v.  Ford,  4  M.  &  O.  101  \  Parr  v. 
Jewell,  81  E.  C.  L.  G8-4.  Maiiland  v.  Citizens'  yational  Baiik,  40 
Md.  540;  s.  <^,  17  Am.  Rep.  C20.  The  plaintiff  is  a  holder  for 
value,  and  is  entitled  to  recover. 

[Omitting  a  minor  point.] 

Judgment  for  plaintiff  for  both  notes. 

Waltox,  Danfouth,  Peters  and  Libbey,  JJ.,  concurred. 

NoTB  BY  TBK  Reporter  — This  subject  was  examined,  and  a  different  condusion  waA 
reached  in  Carrol  v  Peters^  1  McGloIn  (La.),  88.  The  court  said:  *'  There  is  conflict  of  au- 
thority upon  the  question  whether  the  taking  of  accommodation  paper,  after  maturity,  de- 
feats the  right  of  a  holder  to  recover.  Mr.  Daniels,  in  his  work  on  Negotiable  Instruments, 
M  78fi,  726,  holds  the  opinion  that  the  time  a  person  receives  such  paper  makes  no  difference. 
This  opinion  is  advanced  upon  the  strength  o^  certain  English  authorities,  and  he  regrets 
that  the  American  vuthorities  are  not  uniformly  to  the  same  effect.  So  far  as  we  have 
had  access  to  them  wo  consider  the  weight  of  American  authorities  as  being  opposed  to  the 
doctrine  incorporated  in  his  text.  In  i'ennsyWania  the  authority  of  Hoffman  v.  F^mter,  48 
Penn.  St.  137,  and  Fhtwer  v.  Hutchimsfm,  36  id.  886,  is  to  this  effect;  and  in  the  latter  case 
the  following  authorities  from  that  State  are  cited  in  its  support:  7  Watts,  130;  6  Barr.  164; 
1  Harris.  222 ;  6  id.  361.  The  doctrine  in  Massachusetts  is  the  same  as  in  Pennsylvania. 
Kellogu  v.  Barton^  94  Mass.  527:  aud  also  in  Alabama,  Battle  v.  Wfcnw,  44  Ala.  105.  In 
Xew  York,  as  lat^  as  1868.  ♦  the  Court  of  Appeals  has  exhaustively  considered  this  question 
*nd  held  to  the  same  effect,  expressly  overruling  7  Johns.  861.  and  7  Wend.  227,  the  prind- 
pal  American  cases  holding  the  reverse  upon  this  question,  declaring  that  this  issue  wai 
not  involved  in  those  cases.  ' 

"  And  when  we  refer  to  the  English  precedents  It  is  not  certain  that  the  weight  of  au- 
thority upholds  the  text  of  Mr.  Daniels.  See  cases  of  Tenmm  v.  .FVnnciit,  1  Camp.  19; 
^irown  r.  Davig,  3  T.  R.  80:  7  id.  429.    As  against  these  are  cited,  Charlm  r.  Mariden,  t 

•  QhetUr  ▼.  Dorr,  41 N.  Y.  3879.— Rkp. 
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Taunt.  JBM;  Attnood  v.  Crowdie^  1  Stark.  488;  Sietn  v.  TglesUu,  1  C.  Bf.  &  R.  R65;  StwUv^tni 
V.  Ford,  49  B.  C.  L.  R.  (M.  &  a.)  101;  Carrutherg  v.  TTefft,  08  B.  G.  U  R.  (11  Q.  B.)  143. 

'*  Of  these,  Steitiv.  Yf/UaiaB,  1 C.  M.  &  R.  60S,  should  be  more  properly  ranked  vpon  th« 
other  side.  There  the  quef^ion  was  as  to  the  sufficiency  of  pleadings;  and  the  court  seid 
to  counsel :  *  Ytiu  do  mil  state  that  the  Mil  was  accepted  before  <t  became  due,  A  wi  aceom- 
nwdation  acceptor  mighty  to  cusiat  hia  friend,  accept  such  a  blU.  There  is  nothing  what- 
ever to  lead  to  a  conclurion  that  the  defendant  intended  to  limit  the  negotiabllicj  of  the 
bill  to  the  time  before  It  became  due  You  had  better  amend  and  plead  all  the  facts,  m 
exclude  a  right  In  the  person  acconunodated  to  negotiate  the  bill  after  it  beca.ine  due 
This  language  justifies  the  inference  that  had  the  date  of  acceptance  been  properly  k(  t 
out,  it  would  have  been  suihclent,  and  the  plea  held  good. 

"And  in  the  later  cose  of  Farr  v.  Jewell,  81  £.  0.  L.  R.  (16  C.  Bj  GM,  the  court  cattts 
grave  doubts  upon  the  doctrine  of  Charles  v.  Maradefu,  1  Taunt.  !^,  if  it  in  not  almost  ex- 
pressly repudiated.  The  authorities  followed  seek  to  establish  an  exception  unfavorable 
to  accommodation  paper,  to  the  rule  that  paper,  after  maturity,  passes  subject  to  defenses. 
To  Justify  such  an  exception  Its  necessity  and  equity  should  be  clearly  established.  The 
general  law  of  ti-ansfers  is.  that  (he  transferee  stands  In  the  shoes  of  the  transferor.  This 
rule,  however,  is  set  aside,  In  favor  of  persons  receiving  commercial  paper,  but  only  when 
Kuch  paper  Is  free  from  suspicion.  The  moment  It  is  dishonored  by  non-payment,  it  comeK 
from  under  the  exception  and  passes  under  the  dominion  of  the  general  rule.  Dan.  on 
Neg.  Inst.,  %  TX\.  A  person,  therefore,  taking  accommodation  paper,  although  orlginaUy 
invested  with  the  privileges  of  commerce  after  maturity,  stands  In  the  same  position  as 
though  the  pa  er  had  been  originally  restricted .  He  has  the  rights  which  the  beneflciar)* 
had  intrinsically,  to  confer  and  no  more 

*•  A  person  lending  his  name  to  another  Ls,  under  the  circumstances,  entitled  to  everj- 
safeguard  and  restriction,  expressed  or  implied,  by  his  agreement.  In  other  words,  the 
paiK>r  cannot  bo  used  except  In  the  manner  contemplated.  It  Is  well  settled,  that  a  perwm 
soliciting  such  accommodation  Impliedly  obligates  himself,  either  to  personally  honor  the 
instrument  at  maturit3*,  or  to  put  his  friend  in  funds  to  enable  the  latter  to  meet  it.  Rcy- 
noUU  v.  />r)y//r,  1  M.  S:  (i.  735, .%  E.  C.  L,  R.  6.38;  Yaten  v.  Hop;>-,  67  E.  C.  L.  R  (9  C.  B.)  WI- 
When  therefore  a  paity  applies  to  another  for  such  assistance  the  maturity  of  the  |>ape' 
K;  put  at  such  time  as  the  applicant  considers  sufficient  to  enable  himself  to  meet  or  pro- 
vide for  it  at  maturity.  The  applicant  impliedly  declares  that  his  necessities  will  tlWb  be 
at  an  end,  and  the  other  practically  stipulates  that  his  liability  shall  endure  no  longer. 

"  If  the  beneficiary  otherwise  surmounts  the  difficulties  or  meets  the  exigencies  of  the 
nioment^frnd  does  not  use  the  paper  before  the  expiration  of  this  period,  he  has  no  right, 
without  his  friend's  assent,  to  apply  it  to  other,  or  subsequent  purposes.  So,  where  the 
maker,  or  indorser  lends  his  name  for  a  stipulated  period,  he  does  not  give  an  unrestricted 
or  unlimited  cTcilIt,  and  to  hold  him  bound  beyond  the  period  contemplated,  is  to  bold 
him  beyond  the  terms  of  his  contract." 

To  the  same  effect,  Brttton  ▼.  Bishop,  11  Vt.  70 ;  Odiome  v.  Howard,  10  N.  H.  343^ 


Maddox  v.  Brown. 

(71  Me.  482.) 
Master  and  servant  —  infancy  —  neqligence  of  servant  outside  his  emphptnent 

A  minor  eon,  who  had  been  permitted  to  use  his  father's  horse  and  wagon  with- 
out restriction,  took  them  in  the  absence  and  without  the  knowledge  of  bifl 
father,  on  business  of  his  own,  left  the  horse  unfastened  in  the  street,  and 
the  horse  ran  away  and  injured  the  plaintiff's  carriage.  Held,  that  the 
father  was  not  liable.* 

*SeeSton«  v.  HiUs  (46  Conn.  44),  20  Am.  Rep.  686 ;  Evans  t.  Davidson,  fWiC 
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ACTION  of  negligence.    The  opinion  states  .the  case.    The  de- 
fendant had  judgment  below. 

M.  T.  Franks  for  plaintiff. 

Strout  d  Holmes^  for  defendant 

Appletok,  C.  J.  The  defendant's  son,  a  minor  of  the  age  of 
seyenteen  years,  took  his  father's  horse  and  carriage,  which  he  had 
been  allowed  to  use  without  restriction,  and  drove  to  a  store  for  the 
purpose  of  depositing  money,  which,  as  treasurer  of  a  Sabbath 
school^  he  had  received  the  day  before.  Entering  the  store  to 
make  the  deposit,  he  left  his  horse  unfastened  and  unattended, 
and  the  horse  so  left  started,  and  running  away,  the  defendant's 
carriage  collided  with  the  plaintiff's  team  and  occasioned  an  injury, 
to  recover  compensation  for  which  this  action  is  brought 

The  horse  and  carriage  were  taken  by  the  son  in  the  absence  of 
the  defendant,  and  without  his  knowledge. 

It  is  not  pretended  that  the  son  was  an  unfit  person  to  be  in- 
trosted  with  the  use  of  the  horse,  or  that  the  horse  was  unsafe  or 
unsuitable.  The  plaintiff  claims  to  recover,  not  on  the  git)und  of 
the  parental  and  filial  relation,  but  because  the  son  in  the  manage- 
ment of  the  defendant's  team  was  his  servant,  and  engaged  in  his 
business,  and  that  the  defendant  was  liable  for  his  negligence. 

The  master  is  liable  to  third  persons  for  all  damages  resulting 
from  the  negligence  of  his  servants,  acting  under  his  orders,  or  in 
the  course  of  his  business.  Specific  directions  are  not  required. 
It  is  sufificient  if  the  act  was  one  within  the  range  of  the  servant's 
employment  The  general  rule,  as  judicially  declared  in  England, 
is  that  the  master  is  answerable  for  every  wrong  of  his  servant 
committed  in  the  course  of  the  service  and  for  the  master's  benefit, 
though  no  express  command  or  privity  of  the  master  be  proved. 
Whart  on  Ne§.,  §  161 ;  Mitchell  v.  Crasswell&r,  76  Eng.  C.  L.  236. 

A  master  is  not  liable  for  his  servant's  torts  when  not  in  his  em- 
ploy. If  a  master  gives  his  servant  liberty  for  a  day  to  go  to  a  fair 
and  to  take  his  horse  and  wagon,  he  is  not  liable  to  third  persons 
for  an  injury  done  by  the  servant  during  the  day  with  his  horse 
and  wagon.  Bard  v.  YoJm,  26  Penn.  482.  The  owner  of  a  horse 
and  carriage  is  not  liable  for  an  injury  caused  by  the  negligent 
driving  of  a  borrower,  to  a  third  person,  if  not  being  used  at  the 
Vol.  XXXVI— 43 
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time  in  the  owner's  business.  Herlihy  v.  Smith,  116  Mass.  265. 
So  in  Shertdan  v.  Charlick,  4  Daly,  338,  a  coachman,  after  having 
used  his  master's  horse  and  carriage  in  going  upon  an  errand  for 
his  master,  instead  of  taking  them  to  the  stable,  used  them  ingoing 
upon  an  errand  of  his  own,  without  his  master's  knowledge  or  con- 
sent, and  while  so  doing,  negligently  i*an  into  and  injured  the 
plaintiff's  horse,  it  was  lield  that  the  master  was  not  liable.  If  a 
servant  does  a  wrongful  or  negligent  act  without  the  authority,  and 
not  for  the  purpose  of  executing  the  orders  or  doing  the  work  of 
his  master,  the  latter  is  not  responsible  in  damages  therefor.  Howe 
V.  Newmarch,  VZ  Allen,  49. 

The  relation  of  master  and  servant  must  exist  at  the  time  of  the 
injury. 

It  cannot  be  pretended,  that  under  the  circumstances  stated,  the 
boy  was  engaged  in  the  business  of  his  father  or  acting  for  him* 
The  jury  could  not  have  drawn  the  inference  that  he  was  so  en- 
gaged or  was  so  acting.  It  would  have  been  unauthorized  from 
the  evidence. 

The  instructions  given  were  correct,  and  those  requested,  so  far 
as  proper  and  applicable,  were  given. 

Exceptions  overruled. 

Walton,    Baerows,    Viroik,  Libbbt,  and    STXOirDBy    JJ., 

concurred. 


Oabteb  t.  Manufacturers'  Natioital  Bank  of  Lbwistov. 

(71  Me.  448.) 
EneetUor — pledge  of  eatcUe  seeurities  -^  miaapplieoHon, 


A  t>ank  In  good  faith  lent  monej  to  an  executor,  apon  his  indirldoal 
secured  by  a  pledge  of  stocks  belonging  to  the  estate,  and  upon  his 
ment  that  tbe  loan  was  for  tbe  purposes  of  the  estate.   JEfm^  a  valid  pledge.* 

ACTION  by  an  administrator de bonis  non,  with  the  will  annexed, 
for  the  conversion  of  shares  of  capital  stock  belonging  to  the 
testator.  Cook,  the  executor,  had  the  stock  transferred  on  the  books 
of  the  company  to  "  John  O.  Cook,  executor/'    Afterward  he  boiv 

*  This  principle  is  recognised  in  Smith  r,  Ayer,  101  U.  8.  ttO.— Ehp. 
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rowed  from  the  defendant  bank  $500,  giving  his  note  therefor,  and 
transferred  the  stock  to  the  bank  as  collateral  security.  He 
assumed  to  transfer  the  stock  and  borrow  the  money  as  executor. 
The  money  was  loaned  in  good  faith  by  the  defendant  upon  Cook's 
statement  that  it  was  needed  in  the  settlement  of  the  estate. 

W7n.  P,  Frye,  John  B.  Cotlon,  Wallace  H.  White,  Seth  M.  Car* 
ter,  for  plaintiff. 

Ludden  i&  Drew,  for  defendants. 

ViRQix,  J.  The  main  question  is  whether  the  bank  obtained  a 
valid  title  to  the  shares  of  stock  pledged  to  it  by  the  executor  as 
collateral  security  for  the  payment  of  his  note. 

The  interest  which  an  executor  as  such  has  in  the  personal 
estate  of  his  testator  is  not  the  absolute  title  of  an  owner,  else  it 
might  be  levied  on  for  his  personal  debts;  but  he  holds  in  autre 
droit,  as  the  minister  and  dispenser  of  the  goods  of  the  dead. 
Wentw.  Off.  Ex.  (14th  ed.)  lOO;  Pinchon's  case,  9  Coke,  86  J; 
Dalton  V.  Dalton,  51  Me.  171 ;  Weeks  v.  C^ibbs,  9  Mass.  76;  Hutch* 
ifis  v.  State  Bank,  12  Mete  423.  As  soon  as  he  is  clothed  with 
a  commission  from  the  Probate  Court  the  executor  is  vested  with 
the  title  to  all  the  personal  effects  which  the  testator  possessed  at  the 
instant  of  his  decease,  but  the  title  is  fiduciary  and  not  beneficial 
{Petersen  v.  Cliemical  Bank,  32  N.  Y.  21),  and  his  office  is  not  that 
of  an  agent,  but  of  a  trustee.  Dalton  v.  Dalton,  supra;  Sumner 
V.   Williams,  8  Mass.  198;  Shirley  v.  Healds,  34  N.  H.  407. 

As  a  necessary  incident  to  the  execution  of  the  will  and  the 
administration  of  the  estate,  the  power  to  dispo^  of  the  personal 
estate  is  given  to  the  executor.  And  no  general  proposition  of  law 
is  better  established  than  that  an  executor  has  an  absolute  control 
over  all  the  personal  effects  of  his  testator.  Peterson  v.  Chemical 
Bank,  supra;  1  Wms.  Exrs.  (6th  Am.  ed.)  709;  2  id.  998;  1 
Perry  on  Trusts,  §  225,  and  cases  in  notes.  And  this  rule  provails 
where  no  statute  intervenes.     R.  S.,  ch.  64,  §  49. 

While  it  is  the  duty  of  an  executor  to  use  reasonable  diligence 
in  converting  assets  into  money  for  the  general  purposes  of  the 
will,  the  law  permits  him  to  exercise  a  sound  discretion  as  to  the 
time,  within  a  limited  period,  when  he  will  sell.  And  high 
authority  has  declared  that  circumstances  may  exist  in  which  it  ia 
certainly  not  wrong  in  him,  although  it  may  not  be  a  positive 
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dntjTy  to  make  advances  for  the  benefit  of  the  estate  and  reimbarse 
himself  therefrom.  Munroe  v.  ffolmesy  13  Allen,  110.  If  he 
may  advance  his  own  money  for  the  general  purposes  of  the  will, 
and  may  sell  the  personal  efiFects  for  the  like  object,  it  is  difficult 
to  see,  why,  in  the  absence  of  any  prohibitory  provision  in  the 
will,  he  may  not  mortgage  or  pledge  the  assets  for  the  same 
purpose,  and  the  great  weight  of  authority  so  holds.  2  Wms. 
Ezrs.  1001,  and  cases  cited;  MeLeod  v.  Drummond,  17  Ves. 
154;  Andrew  v.  Wrigley^  4  Br.  Gh.  Gas.  125.  In  EarU  Vane  v. 
Rigdon,  L.  fi.,  6  Gh.  App.  Gas.  663,  Lord  Hatherlt  said: 
''Lord  Thurlow  expressed  his  opinion  clearly  to  be  that  the 
executor  is  at  liberty  either  to  tell  or  pledge  the  assets  of  the  tes- 
tator. Scolt  v.  Tyler,  2  Dick.  712,  725.  In  &ct  he  has  complete 
and  absolute  control  over  the  property,  and  it  is  for  the  safety  of 
mankind  that  it  should  be  so ;  and  nothing  which  he  does  can  be 
disputed,  except  on  the  ground  of  fraud  or  collusion  between  him 
and  the  creditor."  And  Sir  W.  M.  James,  in  the  same  case,  said  : 
^  It  seems  to  be  settled  on  principle,  as  well  as  by  authority,  that 
an  executor  has  full  right  to  mortgage  as  well  as  sell ;  and  it  would 
be  inconvenient  and  very  disastrous  if  the  executor  were  obliged 
immediately  to  convert  into  money  by  sale  every  part  of  the  assets. 
It  is  a  very  common  practice  for  an  executor  to  obtain  an  advance 
from  a  banker  for  the  immediate  wants  of  the  estate  by  depositing 
securities.  It  would  be  a  strange  thing  if  that  could  not  be  done.'' 
See,  also,  3  Bedf.  on  Wills,  chap.  8,  §  32,  pi.  4  ei  eeq. 

In  considering  the  question  whether  an  executor  had  followed  a 
specific  power  in  a  will,  Ghancellor  Buohkbb  made  the  general 
remark  :  ''  It  is  (ftrtain  that  an  executor,  as  such,  has  no  power  to 
pledge  the  estate  of  his  testator  for  a  loan  of  money."  Ford^, 
Russell,  1  Freem.  (Miss.)  Eq.  42.  If  the  learned  chancellor  meant 
that  an  executor  has  no  authority  to  pledge  the  assets  of  his  tes- 
tator for  a  contemporaneous  advance  of  money  for  the  use  of  the 
estate  —  for  a  purpose  connected  with  the  administration  of  the 
assets,  he  is  not  sustained  by  the  great  current  of  modem  authority. 
1  Perry  on  Trusts,  270,  and  cases  there  cited,  and  cases  supra. 

Although  the  general  proposition  mentioned  is  so  well  estab- 
lished, nevertheless,  like  most  others,  it  is  not  without  an  excep* 
tion«  For  while  it  is  of  the  greatest  importance  that  the  disposal 
of  a  testator's  effects  should  be  made  reasonably  safe  to  the  pur« 
chaser,  still  it  is  the  bounden  duty  of  the  executor  to  faithfully 
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appropriate  the  assets  to  the  due  execution  of  the  will ;  and  a  mis- 
application thereof  is  a  breach  of  duty  for  which  he  is  liable.  And 
all  the  authorities  concur  in  holding  that  if  the  purchaser,  mortga- 
gee or  pledgee  know  or  have  notice,  that  the  transfer  to  him  is 
made  for  the  purpose  of  misapplying  the  assets,  his  title  cannot  be 
upheld,  and  he  thereby  becomes  involved  and  is  made  liable  to  all 
persons  beneficially  interested*  in  the  will,  except  the  executor. 
2  Williams  on  Executors,  1002,  and  cases  in  note  a;;  1  Perry  on 
Trusts,  270,  and  cases  in  note  1 ;  1  Story's  Eq.,  §§  400,  402  and 
cases  ;  McLeod  v.  Dmmmond,  17  Vcs.  153,  where  the  cases  are 
critically  reviewed  by  Lord  Elden.  Cottinson  v.  Lister^  7  De  6., 
M.  and  6.  633 ;  Vei-ger  v.  Jo)ies,  16  How.  30,  37,  38 ;  Hutchins  v. 
Siaie  Ba7iky  supra. 

It  also  now  seems  to  be  well  settled,  in  equity  at  least,  that  an 
executor  can  make  no  valid  sale  or  pledge  of  his  testator's  efiFects 
for  the  payment  or  security  of  his  own  private  debt  (2  Sugd.  on  Vend- 
372,  and  cases  in  note  o;  1  Pecry  on  Trusts,  270,  and  cases  in  note  3; 
2  WiDianis  on  Executors,  1004,  and  cases  in  note  d)\  on  the  ground 
res  ipsa  loquitur^  giving  the  purchaser,  mortgagee  or  pledgee  such 
notice  of  the  misapplication  as  necessarily  to  involve  him  in  the 
breach  of  duty. 

Chancellor  Kent  concludes  a  critical  examination  of  the  cases 
which  had  then  been  decided  as  follows:  '^I  have  thus  looked 
pretty  fully  into  the  decisions  of  a  purchaser  from  an  executor  of 
the  testator's  assets  and  they  all  agree  in  this  :  that  the  purchaser 
is  safe,  if  he  is  no  jiarty  to  any  fraud  in  the  executor  and  has  no 
knowledge  or  proof  that  the  executor  intended  to  misapply  the 
proceeds,  or  was  in  fact  by  the  very  transaction  applying  them  to 
the  extinguishment  of  his  own  private  debt  The  great  diflSculty 
has  been  to  determine  how  far  the  purchaser  dealt  at  his  peril,  when 
he  knew  from  the  very  face  of  the  proceeding  that  the  executor  was 
applying  the  assets  to  his  own  private  purposes,  as  the  payment  of 
his  own  debt  The  later  and  better  doctrine  is,  that  in  such  a 
case  he  does  buy  at  his  peril ;  but  that  if  he  has  no  such  proof  or 
knowledge,,  he  is  not  bound  to  inquire  into  the  state  of  the  trust, 
because  he  has  no  means  to  support  the  inquiry  and  he  may  safely 
repose  on  the  general  presumption  that  the  executor  is  in  the  due 
execution  of  his  trust"  Field  v.  Schieffelin,  7  Johns.  Ch,  150, 160 ; 
11  Am.  Dec.  441. 

So  Chief  Jndge  Taney  said:    **An  executor  may  sell  or  raise 
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money  on  the  property  of  the  deceased,  in  the  regular  execution  of 
his  duty  ;  and  the  party  dealing  with  him  is  not  bound  to  inquire 
into  his  object,  nor  liable  for  his  misapplication  of  the  money. 
*  *  *  But  it  is  equally  cleai*,  that  if  a  party  dealing  with  an 
executor  has  at  the  time  reasonable  ground  for  believing  that  he 
intends  to  misapply  the  money,  oris,  in  the  very  transaction,  apply- 
ing it  to  his  own  private  use,  the  party  so  dealing  is  responsible  to 
the  persons  injured."  Lowry  v.  Com,  S  Farm,  Bank,TanQy's  C.  C. 
310,  330. 

The  law  recognizes  a  distinction  between  an  ordinary  ti-ustce  and 
an  executor.  The  former  has  possession  for  custody  and  the  latter 
for  administration.  The  latter  has  a  necessary  incidental  power  of 
disposal  which  the  former  does  not.  And  as  a  consequence,  when 
one  purchases  of  the  latter  stocks  or  other  securities  beanng  on 
their  face  the  revelation  of  a  trust,  he  may  do  so  safely  in  the  absence 
of  notice  or  knowledge  of  any  intended  breach  of  trust  on  the  part 
of  the  executor  ;  but  if  he  purchase  like  trust  property  of  an 
ordinary  trustee,  the  law  imposes  upon  him  the  duty  of  inquiring 
into  the  right  of  the  trustee  to  change  the  securities.  Duncan  v. 
Jaudon,  15  Wall.  165,  175  ;  Shato  v.  Spencer,  100  Mass.  388;  Fen- 
dleton  v.  Fay,  2  Pai.  205  ;  Atkinson  v.  AtkiJisoii,  8  Allen,  15  ;  1 
Perry  on  Trusts,  §  225,  p.  271. 

In  the  case  at  bar  the  certificate  of  stock  was  changed  by  the 
corporation  and  issued  to  Cook,  executor,  thus  revealing  to  the 
bank  the  trust.  But  this  alone  would  not  imperil  the  bank  in  the 
transaction,  for  the  executor  had  the  presumptive  right  to  sell  or 
pledge  the  stock.  But  the  executor  gave  to  the  bank  his  note  for 
the  security  of  which  the  pledge  was  made.  The  note  could  not 
be  collected  against  the  estate  for  it  was  the  jiersonal  note  of  the 
executor.  Dams  v.  French,  20  Me.  21.  He  could  not  create  a  debt 
in  that  manner  agamst  the  estate.  And  if  the  money  was  thereby 
procured  for  his  own  private  use  and  the  bank  knew  it  at  the  time, 
the  transfer  of  the  stock  would  be  a  devastavit  and  could  not  bo 
upheld.  If  the  note  had  been  given  to  the  bank  for  a  private  debt 
due  to  the  bank  from  the  executor,  created  before  or  during  his 
executorship,  but  independent  thereof,  it  would  come  within  the 
princij)le  of  the  numerous  cases  before  cited  where  the  transaction 
itself  would  speak  and  conclude  the  bank.  But  if  given  as  a 
voucher  for  money  obtained  for  a  legitimate  purpose  connected  with 
a  bona  fide  administration  of  the  will,   then  though   the  executor 
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alone  was  made  liable  for  its  payment,  the  transaction  would  be 
legitimate  and  the  estate  would  have  no  reason  for  complaint.  The 
case  finds  ''that  the  money  was  loaned  in  good  faith  by  the  bank 
and  npon  the  statement  made  by  Cook  that  the  same  was  wanted 
in  the  settlement  of  the  estate."  The  presumption  is  tliat  he  was 
acting  faithfully.  There  is  no  evidence  to  the  contrary  and  the 
presumption  must  stand.  The  doctrine  of  this  case  is  recognized 
in  PettingiU  v.  PettingiU,  60  Me.  412,  425. 

Plaintiff  nonsuit* 

Appleton,  C.  J.,  Walton,  Barrows,  Libbet  and  Symonds,  JJ., 
ooncurred. 


Bbbkier  v.  Cabot  Manufacturing  Company. 

(71  Me.  606.) 

tkatute  of  frauds —  contract  not  to  be  fulfilled  in  a  year 

An  oral  a^eement  bv  an  employee  that  he  will  not  leave  the  0ervioe  of  his 
employer  for  two  years,  nor  in  the  summer,  nor  withoat  two  weeks'  notice* 
is  within  the  statute  of  frauds. 

i  SSUMPSIT.     The  opinion  states  the  case. 

Mitchell  £  Atwood,  for  plaintiff, 

Wesioji  Thompson^  for  defendants. 

Symonds,  J.  Assumpsit  to  recover  the  wages  of  the  plaintiff 
aod  his  minor  children.  That  services  were  rendered  by  them  for 
the  defendants,  which  at  stipulated  rates  amount  to  the  sum  found 
due  by  the  jury,  is  not  denied.  But  the  defense  is  put  upon  the 
giound  that  these  services  were  rendered  under  a  special  contract, 
by  which  the  plaintiff,  for  himself  and  his  children,  agreed  not  to 
leave  the  defendants'  employ  for  two  years,  nor  in  the  summer, 
nor  without  two  weeks' notice ;  and  that  the  amount  claimed  in 
this  action  was  forfeited  by  breach  of  the  contract  on  the  part  of 
the  plaintiff,  the  defendants  not  being  m  fault  and  sustaining  dam- 
age thereby  at  least  to  the  extent  of  the  balance  due  for  wages 
earned. 


Digitized  by 


Google 


344  MAINE, 

fiemier  t.  Cabot  Manafactaring  Gompanjr. 

This  was  an  entire  contract,  to  work  for  the  period  of  two  years, 
and  besides  not  to  leave  at  any  time  in  the  sammer  nor  without 
notice;  not  that  daring  the  two  years  the  plaintiff  might  leave, 
except  in  summer,  upon  giving  the  required  notice.  For  a  single 
consideration,  express  or  implied,  the  payment  of  wages  at  agreed 
rates,  the  plaintiff  contracted  for  himself  and  his  children  to  render 
the  two  years'  service,  and  that  if  he  left  after  that  it  should  not 
be  in  snmmer,  nor  without  notice,  unless  by  consent.  This  is  the 
contract  as  we  understand  it  from  the  statement  of  the  case.  It 
was  oral  and  was  within  the  statute  of  frauds.  It  coald  not  in 
any  contingency  have  been  fully  performed  within  one  year.  The 
death  of  the  plaintiff  within  the  year,  or  some  casualty,  might 
have  excused  performance,  but  conld  not  have  fulfilled  the  con- 
tract **  If  the  agreement  cannot  be  completely  performed  within 
a  year,  the  fact  that  it  may  be  terminated,  or  further  performance 
excused  or  rendered  impossible  by  the  death  of  the  promisee  or  of 
another  person  within  a  year,  is  not  sufficient  to  take  it  out  of  the 
statute.  It  was  therefore  held  in  Hill  v.  Hooper^  1  Gray,  131,  that 
an  agreement  to  employ  a  boy  for  five  years  and  to  pay  his  father 
certain  sums  at  stated  periods  during  that  time  was  within  the 
statute;  for  although  by  the  death  of  the  boy  the  services  which 
were  the  consideration  of  the  promise  would  cease  and  the  promise 
thereby  be  determined,  it  would  certainly  not  be  completely  per- 
formed. So  if  the  death  of  the  promisor  within  the  year  will 
merely  prevent  the  full  performance  of  the  agreement,  it  is  within 
the  statute;  but  if  his  death  would  leave  the  agreement  completely 
performed  and  its  purpose  fully  carried  out,  it  is  nof  Doyle  v. 
Dixon,  97  Mass.  212. 

It  is  clear  that  under  this  rule  no  action  conld  have  been  main- 
tained on  the  verbal  contract  set  up  in  defense.  If  it  be  said  that 
the  agreement  not  to  leave  in  summer,  nor  without  notice,  applied 
to  the  period  of  two  years  as  well  as  to  later  time,  so  that  to  leave 
during  the  two  years,  in  summer  and  without  notice,  would  be  a 
breach  of  all  three  stipulations,  the  same  conclusion  follows,  not 
only  because  the  contract  is  entire,  but  also  because  each  of  the 
several  promises  made  by  the  plaintiff  for  one  consideration  covers 
a  period  of  more  than  a  year.  No  one  of  them  could  be  completely 
performed  within  one  year.  The  agreed  statement  finds  the  limi- 
tation of  two  years  as  a  part  of  the  contract,  and  it  cannot  be 
ignored  on  cither  branch  of  it. 
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The  report  shows  the  contract  to  hare  been,  firsts  that  they 
would  not  leave  the  defendant's  service  within  two  years;  second, 
that  they  would  not  leave  said  service  in  the  sammer  time;  third, 
that  they  woald  not  leave  said  service  withoat  giving  previous 
notice  of  two  weeks  of  their  intention  so  to  do. 

The  first  stipulation  cannot  be  disregarded  in  construing  the 
second  and  third. 

The  agreement  not  to  leave  in  summer,  nor  without  notice,  must 
relate  to  the  whole  period  of  two  years,  or  it  must  be  referred  alto- 
gether  to  the  period  succeeding  the  expiration  of  the  two  years. 
An  agreement  not  to  leave  in  summer,  nor  without  notice,  for  two 
yearsy  is  as  much  within  the  statute  as  an  agreement  not  to  leave 
the  defendants'  employment  at  all  during  the  same  time. 

The  clear  rule  of  law  is  that  an  oral  contract  within  the  statute 
of  frauds  *'  cannot  be  made  the  ground  of  a  defense  any  more  than 
of  a  demand;  the  obligation  of  the  plaintiff  to  perform  it  is  no 
more  available  to  the  defendant  in  the  former  case  than  the  obli- 
gation of  the  defendant  to  perform  it  would  be  to  the  plaintiff  in 
the  latter  case.''    Browne  on  Frauds,  §  131. 

The  present  case  does  not  fall  within  any  of  the  exceptions  to 
the  rule. 
JBxcepiions  overruled.    Judgment  to  await  the  termination  of  the 

trustee  suits. 

Appletok,  C.  J.,  Walton,  Babbows,  Virqin  and  Libbbt,  JJ.« 
eoncurred. 


Ohafxb  v.  Foubth  National  Bank  of  New  Yobk. 

(71110.814) 

Amiffnment  for  the  heneflttf  credUon  made  in  one  State^^effeet  upon  prop' 

eriff  in  anoiher* 

A  geneial  Mslgnment  for  the  benefit  of  creditors,  made  in  another  Stata«  !■ 
▼alid  in  Maine  so  far  as  to  protect  the  assigned  real  estate  sitoated  in 
Maine  from  attaeliment  by  a  non-resident  creditor,  wlio  has  assented  to  th« 
assignment  and  received  in  part  tlie  benefits  tliereb/  secnred  to  him. 


B 


ILL  for  injunction.     The  opinion  states  the  case. 
Vol.  XXXVI— 44 
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William  L.  Puitnan  and  Baker  <&  Baker,  for  complainiuit. 

James  D.  Fessenden,  B.  H.  Brislowy  Charles  A.  Peahody,  Fisher 
A.  Baker,  Charles  A,  Peabody,  Jr,y  Austin  O.  Fox  and  Waldo 
Hutchi7is,  lor  respondents. 

Waltok,  J.  The  A.  &  W.  Spragne  Manufacturing  Companj  (a 
corporation  created  by  the  laws  of  Rhode  Island)^  finding  itself  un- 
able to  meet  its  indebtedness  as  fast  as  it  matured,  on  the  first  day 
of  November,  1873,  mortgaged  its  property,  real  and  personal,  to  a 
trustee  to  secure  such  of  its  creditors  as  should  extend  the  time  for 
the  payment  of  their  demands  for  the  term  of  three  years;  and 
afterward,  on  the  6th  day  of  April,  1874,  by  another  instrument, 
made  the  conveyance  absolute,  and  gave  the  trustee  authority  to  sell 
the  property  and  apply  the  proceeds  to  tlie  declared  purposes  of  the 
trust.  Creditors  whose  debts  amounted  to  over  eight  millions  of 
dollars  accepted  the  security  thus  offered  them  and  agreed  to  the 
desired  extension.  Among  the  creditors  who  agreed  to  the  exten- 
sion was  the  Fourth  National  Bank  of  the  city  of  New  York,  the 
defendant  in  this  suit.  A  portion  of  the  property  conveyed  to  the 
trustee  was  situated  in  this  Statfe.  Tlie  three  years  having  expiredf 
and  its  debt  not  having  been  paid,  the  bank  above  mentioned  com- 
menced a  suit  in  this  State  and  attached  real  estate,  and  propose  to 
levy  upon  a  portion  of  the  real  estate  conveyed  to  the  trustee,  to 
satisfy  their  demand.  This  suit  is  a  bill  in  equity  by  the  trustee 
asking  the  court  to  enjoin  the  bank  from  levying  upon  the  real 
estate  conveyed  to  him,  as  such  a  levy  would  create  a  cloud  upon 
his  title  and  embarrass  him  in  the  discharge  of  his  duties.  He 
avers  in  his  bill  that  such  of  the  creditors  as  accepted  the  security 
created  by  the  conveyances  to  him  are  estopped  to  deny  the  validity 
of  his  title.  The  bank  in  its  answer  says  that  the  two  instiniments 
mentioned  in  the  plaintifT's  bill  were  general  assignments  by  an  in- 
solvent debtor  for  the  benefit  of  creditors,  and  being  made  in  the 
State  of  Khode  Island,  as  to  real  estate  in  Maine,  were  inoperative 
and  void;  and  that  the  bank  is  not  estopped  from  levying  upon  it. 

Assuming  that  the  defendant  bank  is  right  in  saying  that  the 
two  conveyances  referred  to  were  in  effect  general  assignments  for 
the  benefit  of  creditors,  we  have  the  important  question  presented 
whether  such  an  assignment,  made  in  another  State,  is  valid  here, 
80  far  as  to  protect  tlie  assigned  real  estate  here  situated  from  at- 
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tachment  by  a  non-resident  creditor  who  has  assented  to  the  assign- 
ment and  received  in  part  the  benefits  thereby  secured  to  him. 

The  question  has  been  ably  argued,  and  we  have  given  to  it  the 
consideration  which  its  great  importance  and  the  magnitude  of  the 
interests  involved  seemed  to  require,  and  the  conclusion  to  which 
we  have  arrived  is  that  the  question  must  be  answered  in  the  aflSrm- 
ative. 

The  ground  is  taken  in  defense  that  all  assignments  for  the  bene- 
fit of  creditors,  whether  made  within  or  without  the  State,  which 
are  not  conformable  to  our  statute,  are  repugnant  to  it,  and  must 
therefore  be  regarded  as  inoperative  and  void  so  far  as  property 
within  this  State  is  concerned.  We  think  this  is  untenable  ground. 
Our  statute  does  not  apply  to  foreign  assignments  —  it  applies  only 
to  domestic  assignments,  as  its  tenns  clearly  imply  —  leaving  the 
former  to  be  governed  by  those  principles  of  comity  which  have 
heretofore  been  recognized  as  existing  in  this  State,  and  ought  to 
prevail  in  all  the  States  of  the  Atnerican  Union. 

In  Ockerman  v.  Cross j  54  N.  Y.  29,  the  court  held  that  the  stat- 
ute law  of  New  York  regulating  assignments  for  the  benefit  of 
creditors  did  not  apply  to  foreign  assignments  ;  that  such  assign- 
ments, if  valid  by  the  law  of  the  place  where  made,  although  not 
conformable  to  the  law  of  New  York,  would  protect  the  property 
assigned  from  attachment 

In  Benileyy.  \V7tUtemore,  19  N.  J.  Eq.  462,  the  question  was  very 
fully  considered,  and  the  court  held  that  a  voluntary  assignment 
for  the  benefit  of  creditors  made  by  a  non-resident  debtor,  which 
was  valid  by  the  law  of  the  place  where  it  was  made,  could  not  be 
impeached  in  that  State,  with  regard  to  property  there  situated,  iu 
behalf  of  a  non-resident  creditor,  although  the  assignment  was  not 
conformable  to  the  statute  of  assignments  in  force  in  that  State. 

In  Bliolen  v.  Cleveland^  6  Mason,  174,  the  court  held  that  an  as- 
signment for  the  benefit  of  creditors,  made  in  Pennsylvania,  passed 
property  in  Massachusetts,  as  against  a  creditor  who  did  not  reside 
in  Massachusetts. 

And  such  is  the  recognized  doctrine  in  this  State. 

In  Fox  V.  Adams,  5  Me.  245,  the  court  held  that  an  assignment 
made  by  an  insolvent  debtor  in  another  jurisdiction  would  not 
operate  upon  property  in  this  State,  *'so  as  to  defeat  the  att^ich- 
ment  of  a  creditor  residing  here."  But  the  court  did  not  decide 
that  such  an  assignment  would  not  defeat  the   attachment  of  a 
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reditor  who  did  not  reside  here.  On  the  contrary,  the  doctrine  is 
.stated  as  an  exception  to  the  general  rule.  It  is  an  exception  in 
favor  of  domestic  creditors  only.  The  language  of  the  court 
clearly  implies  this.  '^  Comity  between  States  is  not  thns  to  be  ex- 
tendcdy  to  the  prejudice  of  our  own  citizens/'  Such  is  the  lan- 
guage of  the  court;  and  we  think  it  clearly  implies  that  while  ^ 
foreign  assignment  will  not  be  permitted  to  defeat  the  attachment 
of  a  domestic  creditor,  it  will  have  that  effect  upon  foreign  credit- 
ors. The  reason  of  the  rule  clearly  implies  this.  It  is  the  sup- 
posed duty  of  every  government  to  protect  its  own  citizens,  a  duty 
which  it  does  not  owe  to  foreigners. 

In  Todd  V.  Bucknam,  11  Me.  41,  the  court  expressly  stated  that 
the  doctrine  which  had  been  previously  established  in  favor  of  resi- 
dent creditors  could  not  be  extended  to  non-residents.  The  as- 
signment in  that  case  (although  actually  executed  within  the  limits 
of  this  State),  was  made  by  a  non-resident  debtor  to  a  non-resident 
trustee,  and  the  suit  in  which  property  found  in  this  State  was 
attached  was  commenced  in  the  name  of  a  resident  of  this  State, 
and  the  rule  in  favor  of  domestic  creditors  was  invoked  in  support 
of  the  attachment;  but  the  jury  having  found  that  the  real 
owners  of  the  demand  sued  were  non-residents,  the  court  held  that 
the  rule  did  not  apply.  Although  the  court  might  perhaps  have 
given  some  other  answer  to  the  argument  of  the  plaintiff^s  counsel, 
the  only  one  which  it  in  fact  gave  was  that  the  real  creditors 
claiming  under  the  attachment  were  non-residents,  and  therefore 
the  rule  in  favor  of  domestic  creditors  did  not  apply.  This  point, 
though  actually  raised,  argued,  and  decided  by  the  court,  does  not 
appear  in  the  head  notes  of  the  reporter. 

It  is  claimed,  however,  that  in  a  more  recent  case  {Sauih  Boston 
Iron  Co.  V.  Boston  Locomotive  WorhSy  51  Me.  585),  the  doctrine  in 
favor  of  domestic  creditors  was  extended  to  non-resident  creditors. 
A  careful  examination  of  that  case  will  show  that  this  claim  is  not 
well  founded.  The  court  there  held  that  an  attachment  by  a  non- 
resident creditor  would  not  be  defeated  by  an  assignment  subse- 
quently made  in  another  State ;  but  the  court  did  not  hold  that  an 
attachment  by  a  non-resident  creditor  would  not  be  defeated  by 
such  an  assignment  previously  made.  On  the  contrary,  it  is  ex- 
pressly stated  in  the  opinion  of  Chief  Justice  Tbkney,  on  page 
589,  that  such  would  be  the  effect  He  says:  '*But  by  the  rule  of 
comity  referred  to,  the  assignment  would  be  upheld  here,  and  an 
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attachment,  made  after  the  assignment  and  notice  thereof  to  the 
creditor,  would  be  invalid." 

See,  also,  Fekh  v.  Bugbee,  48  Me.  9,  where  the  rule,  and  its  limi- 
tation to  domestic  creditors,  are  accarately  stated. 

We  think  it  is  clear  that  the  recognized  rule  in  this  State  is  to 
nphold  foreign  assignments,  except  as  against  our  own  citizens. 
There  is  certainly  force  in  the  objection  tliat  such  a  discrimination 
is  in  conflict  with  that  provision  of  the  Federal  Constitution  which 
declares  that  the  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  of  the  several  States.  But 
there  are  many  cases  in  which  such  a  discrimination  has  been  sus- 
tained, and  we  are  aware  of  none  in  which  this  objection  has 
prevailed.  Chancellor  Kent,  although  himself  opposed  to  such  a 
discnmination,  concedes  that  it  is  the  prevailing  doctrine  in  this 
country,  and  he  does  not  express  a  doubt  of  its  constitutionality. 
Nor  does  Judge  Story,  in  his  elaborate  examination  of  this  and 
kindred  questions,  in  his  Conflict  of  Laws.  That  provision  of  the 
Federal  Constitution  has  heretofore  been  regarded  as  applying  only 
to  such  privileges  and  immunities  as  are  in  their  nature  fundamen- 
tal and  universal,  and  not  to  special  privileges  enjoyed  by  the  citi- 
zens of  a  State  by  virtue  of  its  local  laws ;  and  it  does  not  apply  to 
corporations  at  all.    Paul  v.  Virginiay  8  WalL  168. 

Besides,  if  the  objection  were  well  founded,  we  think  the  better 
remedy  would  be  to  abolish  the  rule  in  favor  of  our  own  citizens, 
not  to  extend  it  to  the  citizens  of  other  States.  But  we  do  not 
think  the  discrimination  is  unconstitutional. 

But  there  is  another  and  an  independent  ground  on  which  it  is 
claimed  that  the  assignment  should  be  upheld.  Creditors,  whose 
debts  amount  to  more  than  eight  millions  of  dollars,  have  assented 
to  the  assignment  and  received  payments  thereby  secured  to  them. 
Among  these  creditors  are  those  who  have  attempted  to  attach  the 
property  assigned.  Can  these  assenting  creditors  now  repudiate 
the  assignment  ?  We  think  not.  It  is  a  general  rule  that  those 
who  assent  to  an  assignment  cannot  repudiate  it  And  knowingly 
receiving  payments  or  dividends  thereby  secured  to  them  is  con* 
elusive  evidence  of  assent.  These  creditors  have  done  both.  They 
not  only  assented  to  the  assignment,  but  they  have  since  received 
payment  in  part  of  the  large  interest  thereby  secured  to  them. 
The  Fourth  ITational  Bank  alone  has  received  over  fifty  thousand 
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dollars  We  think  they  are  thereby  estopped  to  treat  the  assign- 
ment as  invalid. 

We  say  such  is  the  general  role.  An  exception  to  it  is  where  an 
assignment  is  declared  void  by  the  law  of  the  place  where  it  is  made* 
If  declared  absolutely  void  by  the  law  of  the  place  where  made,  no 
assent  or  ratification  of  the  creditors  can  make  it  valid.  Bat  if  not 
absolutely  void, —  if  it  is  only  void  at  the  election  of  such  creditors 
as  choose  to  avoid  it,—  and  they  assent  to  it,  or  afterward  ratify  it 
by  accepting  payments  or  dividends  thereby  secured  to  them,  then 
as  to  such  assenting  or  ratifying  creditors,  the  assignment  will  be 
sustained.  The  assignment  now  under  consideration  is  of  the  latter 
class.  It  was  valid  by  the  law  of  the  place  where  made.  It  is  not 
absolutely  void  in  this  State.  Non-resident  creditors  are  here  bound 
by  it.  Bcsident  creditors  may  here  avoid  it  if  they  choose  so  to  da 
But  if,  instead  of  electing  to  avoid  it,  they  actually  assent  to  it, 
and  accept  payments  thereby  secured  to  them,  then  the  general 
rule  applies,  and  we  think  their  right  to  treat  the  assignment  as 
void  is  extinguished. 

In  Clay  v.  Smith,  3  Pet  411,  the  court  held  that  a  creditor,  who 
is  a  citizen  of  one  State,  by  voluntarily  making  himself  a  party  to 
proceedings  under  the  insolvent  laws  of  another  State,  thereby 
becomes  bound  by  the  proceedings  to  the  same  extent  as  the 
citizens  of  the  State  where  the  proceedings  are  had ;  and  if  the 
debtor  obtains  a  discharge,  that  the  creditor's  debt  will  be  thereby 
discharged. 

In  Bodley  v.  Goodrich,  7  How.  276,  the  assignment  contained 
conditions  which  rendered  it  void  upon  its  face  as  against  a  non- 
assenting  creditor,  but  the  court  said  that  if  the  creditor  had  as- 
sented to  the  assignment  there  could  have  been  no  objection  to  it 

In  Adlum  v.  Yard,  1  BaWle,  163,  the  court  said  that  the  creditor 
might  originally  have  repudiated  the  assignment,  but  having  taken 
a  dividend  under  it,  he  should  no  longer  question  its  validity. 

In  Eapalee  v.  Stewart,  27  N.  Y.  310,  the  court  held  that  it  would 
be  a  fraud  upon  all  the  other  creditors  to  allow  one  who  had  assented 
to  the  assignment  to  repudiate  it,  and  thereby  gain  a  preference 
and  secure  his  entire  debt 

Personal  privileges  may  undoubtedly  be  waived,  although  secured 
by  the  positive  provisions  of  a  statute  ;  and  when  a  creditor,  to 
whom  the  law  secures  the  right  to  avoid  an  assignment  made  by  hw 
insolvent  debtor,  assents  to  the  assignment,  or  knowingly  avails 


Digitized  by 


Google 


DECEMBER  TERM,  1880.  361 

Chafee  v.  Foarth  National  Bank  of  New  York. 

himself  of  the  benefits  thereby  secured  to  him,  we  think  he  thereby 
waives  his  right  to  treat  the  assignment  as  void.  This  rule,  as 
.already  stated,  does  not  apply  to  assignments  which  the  law  declares 
absolutely  void.  It  applies  only  to  such  as  are  avoidable  at  the 
election  of  creditors.  The  assignment  now  under  consideration  we 
regard  as  of  the  latter  class.  We  hold  that  all  creditors  who  became 
parties  to  it,  or  knowingly  accepted  any  of  its  benefits,  thereby 
waived  the  right  to  afterward  treat  it  as  invalid. 

We  do  not  deny  that  the  lex  loci  rei  sHcb  is  to  govern  in  this  case. 
But  we  hold  that  the  lex  loci  rei  stim  is  as  here  declared.  Not  that 
such  is  the  law  of  this  State  applicable  to  domestic  assignments,  but 
that  such  is  the  law  of  this  State  governing  foreign  assignments 
when  they  are  brought  into  litigation  herewith  respect  to  property 
here  situated.  Our  statute,  as  its  provisions  clearly  show,  applies 
only  to  domestic  assignments.  No  statute  can  have  any  extra- 
territorial force.  Our  statute  cannot  govern  assignments  made  in 
other  jurisdictions.  The  latter,  when  brought  into  litigation  here, 
must  be  governed  by  the  rules  of  comity  aliH3ady  referred  to. 

It  is  urged  in  argument  by  the  defendants*  counsel  that,  for  the 
purpose  of  applying  tho  Maine  Assignment  Act  to  the  Sprague 
Manufacturing  Company,  the  latter  may  be  regarded  as  having  a 
residence  at  Augusta,  in  this  State,  where  it  owned  property  and 
where  it  was  doing  business.  Wc  think  this  proposition  cannot 
be  sustained.  A  corporation  can  exist  only  within  the  sovereignty 
which  created  it,  although,  by  comity,  it  may  be  allowed  to  do 
business  in  other  jurisdictions,  through  its  agents.  It  can  have  but 
one  legal  residence,  and  that  mustbe  within  the  State  or  sovereignty 
creating  it  Bank  of  Augusta  v.  Earle,  13  Pet^  519 ;  Runyon  v. 
Coster,  14  id.  122  ;  Tombighee  R.  R.  Co.  t.  Kneeland,  4  How.  16; 
Ex  parte  Sckollefiberger,  6  Otto,  369. 

[Minor  points  omitted.] 

Bill  sustaifted.     Decree  as  prayed  for. 

Arfims,  0.  J.,  YiROiK,  PETBBSand  Syhonds,  JJ^  concnrred 
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Ames  v.  Jordak. 

01  He.  540.) 

MoMter  and  $ervant  —  eontraei — negligence. 

One  agreeing  to  famish  another  with  a  team  and  eaitable  driver 
cover  from  the  hirer  for  the  loes  of  the  team  occasioned  bj  the  drlvei^s 
lessness  and  incompetency. 


A 


CTION  of  negligence.    The  opinion  states  the 


H.  D.  Hadlock,  for  plaintiff* 

Oeorge  S.  Peters  and  Wm.  H.  Folgety  for  defendant. 

Appletox,  C.  J.  The  defendant  hired  a  pair  of  horses  and  a 
driver  of  the  plaintiff,  to  be  employed  by  him  in  lambering  opera- 
tions during  the  winter  of  1878  and  1879.  While  so  employed 
tlie  horses  were  drowned  and  the  plaintiff  brings  this  action  to  re- 
cover compensation  for  their  loss,  on  the  ground  that  it  occurred 
through  the  negligence  of  the  defendant,  or  that  of  those  in  his 
employ. 

The  plaintiff  engaged  to  furnish  a  suitable  driver  for  his  team. 
The  team  and  the  suitable  driver  were  to  be  furnished  for  $40  a 
month.  The  defense  was  that  the  loss  occurred  through  the 
carelessness  and  want  of  ordinary  prudence  on  the  part  of  Perry^ 
the  driver  furnished  by  the  plaintiff,  and  that  in  such  case  the 
defendant  would  not  be  liable  for  their  loss. 

It  was  for  the  plaintiff  to  furnish  a  suitable  driver.  He  was 
guilty  of  negligence  in  not  furnishing  such  a  one,  and  must  suffer 
for  the  consequences  of  his  negligence.  If,  then,  the  negligence 
and  carelessness  of  Perry  occasioned  the  loss  of  the  plaiutifTs 
horses,  the  defendant  is  not  liable  and  the  jury  should  have  been 
so  instructed. 

It  is  true  the  horses  and  driver  were  under  the  control  and  man- 
agement of  the  defendant,  and  he  was  responsible  for  whatever 
was  done  in  pursuance  of  his  orders.  He  was  to  see  that  the  land- 
ing place  provided  for  logs  was  a  safe  one,  and  if  not  so,  he  was  re- 
sponsible therefor.    The  driver  in  obeying  his  orders  is  his  servant. 
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for  whose  acts  he  is  liable  so  far  as  within  the  scope  of  his  employ- 
ment»  bat  the  results  of  his  incompetency  the  plaintiff  mast  beav, 
for  he  shoald  have  famished  a  suitable  servant. 

Exceptiom  sustained. 

Waltojst,  Dajkforth,  Vibqibt  and  Libbet,  JJ.,  concarred. 


White  v.  Carb. 

en  He.  665.) 

MaUdaus  prosecution  — -  advice  of  intereeted  couneel, 

b  an  action  for  malidoos  proeecntion  the  defendant  cannot  justif  j  hie  actScm 
by  the  adyloe  of  an  attorney  who  was  personally  interested  in  the  sabject- 
matter. 

ACTION  for  malicious  prosecution.      The  opinion  states  the 
case. 

Vose  (£  Libbey,  for  plaintiff. 

Potter  £  Otis,  for  defendant. 

LiBBET,  J.  This  is  an  action  against  the  defendant  for  mali* 
ciously  bringing  a  civil  action  against  the  plaintiff  for  slander.  To 
show  probable  cause  for  that  action  the  defendant  claimed  that  he 
consulted  an  attorney  of  this  court,  took  his  opinion  in  good  faith, 
and  acted  upon  it. 

The  case  shows  that  the  alleged  slanderous  words  for  which  the 
action  was  brought  related  to  and  embraced  the  attorney  consulted 
as  well  as  the  defendant,  and  in  substance  charged  both  with  a  con- 
spiracy to  defraud.  The  fact  was  well  known  to  the  defendant 
when  he  consulted  the  attorney;  and  the  attorney  brought  and 
entered  in  court  an  action  for  the  slander  in  his  own  name,  at  the 
same  term  at  which  he  brought  and  entered  the  defendant's  action. 

Upon  this  point  the  judge  in  substance  instructed  the  jury  that 
if  the  defendant  sought  the  advice  of  the  attorney  in  good  faith, 
and  the  attorney  in  good  faith  gave  him  an  opinion  that  he  had  a 
good  cause  of  action,  and  the  defendant  acted  upon  tuat  opinion  m 
good  faith  in  bringing  the  suit,  it  was  a  good  justification  therefor. 
Vol.  XXXVI— 45 
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We  think  this  was  error.  A  party  who  consults  an  attorney  at 
law  in  regard  to  his  legal  right  to  bring  an  action  against  another^ 
when  the  attorney  is  interested  in  the  subject-matter  of  the  suit, 
and  known  by  him  to  be  so  interested  when  consulted,  cannot 
show  the  opinion  of  the  attorney  as  palpable  cause  for  bringing  tlie 
suit,  although  the  opinion  is  honestly  given. 

We  think  the  grounds  upon  which  the  opinion  of  an  attorney 
can  be  shown  as  probable  cause  for  bringing  a  suit  are,  that  he  is 
an  officer  of  the  court,  held  out  to  tl)o  public  as  one  learned  in  the 
law,  and  that  the  client  has  aright  to  presume  that  he  will  give 
him  a  fair,  unbiased  and  well  grounded  opinion  as  to  his  legal 
rights.  But  when  the  attorney  is  directly  interested  in  the  sub- 
ject-matter of  the  suit|  and  his  interest  is  known  to  the  client,  the 
client  has  no  right  to  presume  that  he  will  give  him  an  unbiased 
opinion  ;  and  if  he  takes  it  and  acts  upon  it,  and  it  turns  out  to  be 
erroneous,  it  will  afford  him  no  justification.  The  client  knows 
that  he  has  not  consulted  a  disinterested  and  unbiased  attorney. 
NeitheKa  judge  nor  juror  thus  interested  would  be  competent  to 
sit  in  the  trial  of  the  case,  and  if  either  should  act  it  would  be  good 
ground  for  a  new  trial,  although  ho  acted  honestly.  Why  should 
the  opinion  of  an  attorney  thus  interested  be  entitled  to  greater 
respect  than  the  decision  of  the  judge?  It  might  as  well  be  held 
that  when  an  attorney  is  defendant  in  an  action  for  malicious  prose- 
cution he  may  justify  on  the  ground  of  probable  cause  by  satisfying 
the  jury  that  as  a  lawyer  he  in  good  faith  believed  he  had  a  good 
cause  of  iaction,, although  in  fact  he  had  none.  We  know  of  no 
authority  to  sustain  such  a  proposition.  The  rule  as  established 
by  the  authorities  has  gone  quite  far  enough  in  holding  the  opinion 
of  an  attorney  to  be  sufficient  probable  cause,  and  should  not  be 
extended. 

[Omitting  another  point.] 

Exceptions  sustained. 

Appletok,  0.  J^  Barbows,  Davfobih,  ViBGur  and  Pbisbs^ 
JJ.y  ooDoarred, 
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T.ACTAtt  T.  Natiokal  Ukiok  Bank  of  BAizmcolui 

(SB  Hd.  78.) 

JfatUmal  bank  —  iMtfry,  effect  cf.  on  eontrad  ^remedy  far--patMr  to  pwrehofB 

notes, 

A  guaranty  of  negotiable  paper  discoanted  bj  a  National  bank  is  not  rendered 

Toid  by  the  fact  tliat  the  banlc  demanded  and  reoeived  asorioas  intereal 

upon  the  notes. 
No  one  can  recover  asarioas  interest  paid  to  a  National  bank  bat  the  party 

who  paid  it,  and  it  cannot  be  set  off  or  repoaped  by  another  party  to  the 

paper.* 
National  banks  have  no  power  to  purchase  negotiable  paper  except  from  wn- 

plus  capital    (See  note,  p.  860.) 

A  CTION  on  a  guaranty.     The  opinion  states  the  oasa 

R.  Stockett  Mathews  and  8.  Teachh  WalKs,  for  appellaal 
John  N.  Steele  and  J.  Nevett  Steele,  for  appellee. 

*  It  caxmot  be  set  off  or  reoouped  at«n,  but  the  party  Is  restricted  to 
Bamet  v.  Bank,  96  U.  &  8fi6i  0.  o.,  Browne*!  Nat.  Bank  Gas.  18.— Bap. 
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Gbason,  J.  This  suit  was  institated  on  a  written  guaranty  of 
the  appellant  to  the  appellee,  which  was  executed  on  the  3d  day  of 
February,  1870,  and  is  in  the  following  words:  "  For  value  receired, 
I  hereby  guaranty  to  the  National  Union  Bank  of  Maryland  at  Bal- 
timore, all  liabilities  to  said  bank  of  Lazear  Brothers,  now  existing 
or  which  may  hereafter  arise,  to  the  extent  of  125,000,  I  hereby 
holding  myself  liable  to  said  bank  to  that  extent  for  all  paper  that 
may  be  held  by  the  bank  of  Lazear  Brothers,  either  as  drawers  or 
indorsers,  in  the  same  manner  as  if  indorsed  by  me,  I  hereby  waiv- 
ing notice  of  protest  of  such  paper/' 

[Omitting  a  minor  inquiry.] 

It  was  contended,  that  the  guaranty  is  void,  because  usurious  in- 
terest was  demanded  and  received  by  the  bank  upon  the  notes  now 
held  by  it,  and  the  non-payment  of  which  is  the  foundation  of  this 
suit.  The  United  States  Banking  Law  authorizes  banks,  organized 
under  its  provisions,  to  receive  the  same  rate  of  interest  that  is  al- 
lowed by  the  laws  of  the  States  in  which  such  institutions  are  lo- 
cated, and  no  more,  and  provides,  that  if  more  is  demanded  and 
received,  the  whole  interest  shall  be  forfeited,  or  that  twice  the 
amount  of  interest  so  paid  may  be  recovered  by  the  person  paying 
it,  or  his  legal  representatives,  provided  suit  for  that  purpose  be 
brought  within  two  years  from  the  date  of  the  usurious  transaction- 
See  ch.  3,  §§  5197,  5198,  U.  S.  R.  S.  There  is  no  provision  how- 
ever  declaring  an  usurious  contract  void.  While  as  a  general  rule, 
contracts  which  are  in  violation  of  the  common  or  statute  law  are 
void,  yet  this  rule  does  not  apply  to  cases  like  the  present  In 
most  of  the  States  there  are  laws  regulating  the  rate  of  interest^ 
and  yet  we  have  been  referred  to  no  case,  and  have  found  none,  in 
which  a  contract  has  been  declared  void,  by  reason  of  the  fact,  that 
a  greater  interest  than  that  allowed  by  law  has  been  received  under 
it,  unless  the  law  itself  has  provided  that  the  taking  of  illegal  in- 
terest shall  render  the  contract  void.  This  court,  in  the  case  of 
Lester  v.  Howard  Bank,  enforced  the  contract,  notwithstand- 
ing the  bank  had  made  the  loan  to  Purvis,  its  president,  in  violation 
of  the  terms  of  its  charter,  and  in  that  case  this  court  said:  *^  Cases 
are  to  be  found,  arising  under  contracts  made  in  violation  of  a 
statute,  in  the  application  to  which  of  the  general  rule,  courts  have 
been  governed  by  the  plain  and  obvious  purposes  of  the  law ;  and  in 
such  it  has  been  repeatedly  held,  that  an  action  would  lie  against  a 
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party  reoeiving  money  under  such  a  contract  upon  a  promise  im- 
plied by  law  to  refund  it" 

In  the  case  of  Fleckner  v.  U.  S.  Bank,  8  Wheat.  356,  Mr.  Jus- 
tice Stoky  in  delivering  the  opinion  of  the  court  says:  "The  tak- 
ing of  interest  by  the  bank  beyond  the  sum  authorized  by  the 
charter  would  doubtless  be  a  violation  of  its  charter,  for  which  a 
remedy  might  be  applied  by  the  government;  but  as  the  act  of 
Congress  does  not  declare  that  it  shall  avoid  the  contract,  it  is  not 
perceived  how  the  original  defendant  could  avail  himself  of  this 
ground  to  defeat  a  recovery."  See,  also,  Bandel  v.  Isaac,  13  Md. 
224,  to  same  effect 

We  think  it  very  clear  that  the  demand  and  receipt  by  the  bank 
of  usurious  interest  upon  the  notes  offered  in  evidence  does  not 
avoid  the  contract  between  the  appellant  and  the  appellee.  There 
was  therefore  no  error  in  the  refusal  to  grant  the  third,  fifth,  fifth 
and  a  half,  eighth,  ninth  and  tenth  prayers  of  the  appellant,  nor  in 
refusing  his  motion  to  withdraw  from  the  jury  the  notes  which  had 
been  offered  in  evidence  subject  to  exception.  But  it  was  also  con- 
tended that  the  usurious  interest,  received  by  the  bank  upon  the  dis- 
count of  paper  upon  which  Lazear  Brothers  were  drawers  or  indors- 
ers,  should  be  recouped  or  set  off  against  the  amount  of  the  notes 
offered  in  evidence.  It  must  be  borne  in  mind  that  none  of  the  paper 
of  Lazear  Brothers  discounted  by  the  bank  was  discounted  for  the 
benefit  of  the  appellant,  and  that  none  of  the  usurious  interest  taken 
by  the  bank  was  pa^d  by  him.  It  was  paid  by  Lazear  Brothers  and 
Schurtz  &  Co.,  and  they,  and  not  the  appellant,  have  been  the 
sufferers  by  the  exaction  of  illegal  interest  If  the  notes  had  been 
discounted  at  the  rate  of  interest  prescribed  by  law,  the  appellant 
would  have  been  in  no  better  situation  than  he  is  now,  for  if  bound 
at  all,  he  would  have  been  liable  for  the  amount  of  the  notes,  with 
legal  interest  thereon  from  the  date  of  their  maturity  to  the  time 
of  the  trial  of  the  case.  But  it  has  been  frequently  held  that  no 
one,  except  the  party  who  has  paid  it,  can  recover  the  usurious 
interest  paid.  Smiih  v.  Bxchange  BanJc  of  Fitisburg^  26  Ohio  St. 
152 ;  Scott  v.  Leary,  34  Md.  395  ;  Hough  v.  Horsey,  36  id.  184.  It 
will  be  found  too  that  section  5198  of  the  Banking  Act  gives  the 
remedy  in  such  cases  to  the  party  who  has  paid  the  usurious  in- 
terest, and  to  his  legal  representatives,  provided  they  bring  suit  to 
recover  it  back  within  two  yeans  from  the  date  of  the  usurious 
transaction.     It  was  optional  with  the  parties,  who  paid  it  to  the  ap- 
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pellee^  to  institute  proceedings  for  that  purpose  or  not,  and  they 
have  not  thought  proper  to  do  so  within  that  time,  and  they  are 
therefore  now  without  remedy. 

The  Superior  Court  of  Baltimore  city  was  therefore  right  in  ex- 
cluding from  the  consideration  of  the  jury  the  statement  of  the 
interest  paid,  as  set  out  in  the  third  exception,  and  in  rejecting  the 
appellant's  twelfth  prayer. 

The  appellant's  seventh  prayer  is  based  upon  the  theory  that  the 
note  of  Lazear  Brothers  for  five  thousand  dollars,  dated  June  22, 
1872,  which  was  obtained  by  the  appellee  from  Winchester  &  Son, 
note  and  bill  brokers,  was  not  discounted  but  purchased;  that  such 
purchase  was  not  authorized  by  the  Banking  Act,  and  consequently, 
that  the  appellee  obtained  no  title  to  the  note,  and  was  not  entitled 
to  recover  upon  it.  Sub-section  7  of  the  act  enumerates  the  pow- 
ers which  are  conferred  upon  institutions  organized  under  the  law, 
and  provides  that  such  institutions  *' shall  have  all  such  inci- 
dental powers  as  shall  be  necessary  to  carry  on  the  business  of 
banking;  by  discounting  and  negotiating  promissory  notes,  drafts, 
bills  of  exchange  and  other  evidences  of  debt;  by  receiving  deposits; 
by  buying  and  selling  exchange,  coin  and  bullion ;  by  loaning 
money  on  personal  security;  and  by  obtaining,  issuing  and  circu- 
lating notes  according  to  the  provisions  of  this  title." 

A  corporation  has  no  other  powers  than  such  as  are  specifically 
granted,  or  such  as  are  necessary  for  the  purpose  of  caiTving  into 
effect  the  powers  expressly  granted.  This  rule  of  law  is  so  well 
settled  that  we  need  refer  to  no  other  case  than  that  of  Weckler  v. 
First  National  Baiik,  42  Md.  591;  s.  c,  20  Am.  Kep.  95.  The  only 
power  to  buy  and  sell,  with  which  National  banks  are  clothed,  is 
the  authority  given  by  chapter  1,  section  5137,  sub-sections  1,  2,  3 
and  4,  to  purchase  real  estate  for  the  special  purposes  and  under 
the  circumstances  therein  stated.  The  act  plainly  shows  that  it  was 
the  intention  of  Congress  to  so  limit  and  restrict  National  banks, 
as  to  prevent  them  from  exacting  and  receiving  a  greater  rate  of 
interest  than  is  authorized  by  the  laws  of  the  States  within  which 
sueli  institutions  may  be  respectively  located,  and  to  prohibit  them 
from  becoming  buyers  and  sellers  of  promissory  notes.  The  evi- 
dence shows  that  Winchester  &  Son,  note  and  bill  brokers,  were 
employed  by  Lazear  Brothers  to  sell  the  note  of  June  22,  1872,  t«i 
any  piiichiisers  willing  to  buy,  and  that  it  was  sold  to  the  appellee, 
over  the  counter  of  its  banking-house,  at  nine   percent  discount. 
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for  Lazear  Brothers,  the  drawers,  who  received  the  proceeds  of  sale. 
None  of  the  bank  oflScers  were  informed.that  the  Winchesters  were 
acting  for  Lazear  Brothers,  nor  were  the  latter  told  to  whom  the 
note  had  been  sold.  The  note  was  sold  to  the  bank  ou  the  8th 
of  July,  1872.  The  president  of  the  bank  testified  that  the  note 
in  question  was  purchased  by  order  of  the  board  of  directors,  and 
that  he  had  an  impression,  he  believed,  that  Lazear  Brothers  were 
to  get  the  proceeds  of  it.  He  further  proved  that  after  ^the  cus- 
tomers of  the  bank  were  served,  it  sometimes  invested  its  surplus 
proceeds  in  notes.  We  are  of  opinion  that  this  transaction  was  an 
out-and-out  purchase  by  the  bank,  and  that  such  purchase  was  with- 
out authority,  and  that  the  bank  acquired  no  title  to  the  note  and 
cannot  recover  thereon  in  this  suit.  While  we  do  not  mean  that  a 
National  bank  may  not  invest  its  surplus  capital  in  notes,  weare 
of  opinion  tliat  it  has  no  authority  to  use  such  surplus, funds,  as 
may  remain  on  hand  from  day  to  day,  for  the  purpose  of  buying 
notes.  Natio7ial  BaiiJc  of  Rochester  v.  Pearson,  24  Min^n.  140 ; 
s.  c,  31  Am.  Rep.  341 ;  Thomp.  Nat.  Bank  Cas.  637;  Farmers  and 
Mechanics'^  Bank  v.  Baldwin,  23  Minn.  198  ;  s.  c,  23  Am,  Rep. 
CS3.  If  any  other  construction  were  given  to  such  a  transaction  as 
this,  the  intention  of  Congress  to  prohibit  National  banks  from  buy- 
ing and  selling  notes  would  be  entirely  defeated,  and  those  institu- 
tions would  be  at  perfect  liberty  to  decline  making  discounts  for 
their  customers  and  afterward  to  buy  np  the  very  paper  which  had 
been  offered  for  discount  and  refused,  at  such  price  as  the  bank  might 
choose  to  give.  The  note  of  the  22d  June,  1872,  for  five  thousand 
dollars  was  acquired  by  the  appellee  by  purchase  without  authority 
to  make  such  purchase,  and  it  is  not  therefore  entitled  to  the  note 
and  cannot  recover  upon  it,  and  the  appellant's  seventh  prayer  ought 
to  have  been  granted. 

The  guaranty  of  the  appellant  is  shown  to  have  been  executed  by 
him  and  accepted  by  the  appellee,  and  the  subsequent  discounting 
of  paper,  of  which  Lazear  Brothers  were  drawers,  or  which  they  had 
indorsed,  furnishes  ^n'ma  facie  evidence  that  such  discounts  were 
made  upon  the  faith  of  the  guaranty.  But  such  prima  facie  evi- 
dence may  be  rebutted  by  other  proof  offered  by  the  guarantor,  or 
by  facts  and  circumstances  put  in  evidence  by  the  appellee.  Whether 
the  money  was  parted  with  by  the  appellee  on  the  faith  of  the  guar- 
anty or  otherwise  is  a  question  exclusively  for  the  determination  of 
th*'  jury,  and  there  arc  some  facts  and  circumstances   appearing  in 
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the  evidence,  as  contained  in  the  record,  which  should  have  been 
submitted  to  the  consideration  of  the  jury,  whose  duty  it  is  to  deter- 
mine to  what  weight,  if  any,  they  are  entitled.  We  are  of  opinion 
therefore  that  there  was  error  in  rejecting  the  appellant^s  four- 
teenth prayer.  It  follows  from  what  we  have  said  that  there  was 
also  error  in  granting  the  appellee's  modified  prayer,  because  it  per- 
mitted  the  jury  to  find  for  the  appellee  the  amount  of  the  five  thou- 
sand dollar  note,  after  deducting  the  usurious  interest  received  upon 
it,  and  also  because  it  took  from  the  jury  the  question  whether  the 
money  obtained  from  the  appellee  had  been  loaned  upon  the  faith 
of  the  guaranty. 

The  sixth  and  thii*teenth  prayers  of  the  appellant  were  waived, 
or  abandoned  at  the  argument  of  the<sase,  and  we  need  not  refer  to 
thetn  further  than  to  say  that  we  think  there  was  no  error  in  re- 
jecting them. 

As  there  was  error  in  rejecting  the  seventh  and  fourteenth  prayers 
of  the  appellant,  and  in  granting  the  modified  prayer  of  the  appellee, 
the  judgment  appealed  from  will  be  reversed  and  a  new  trial 
awarded. 

Judgfnent  reversed,  and  iiew  trial  awarded, 

NoTC  BT  THE  Rbpobter.—  Thls  case  was  argued  before  Bartol,  C.  J.,  Biudst,  Miller, 
Ohason,  and  Alvxy,  JJ.  Alvey,  J.,  dissented  on  the  question  of  title,  observing,  amoDg 
other  things:  "Now,  without  invoking  the  aid  of  any  implied  power  possessed  by  the 
bank,  to  enable  it  to  cany  on  the  banking  business,  it  is  expressly  authorized,  as  we  have 
seen,  to  discount  and  negotiate  promissory  notes.  What,  then,  Is  the  meaning  of  the  word 
*  negotiate,*  according  to  its  ordinary  acceptation  among  buainess  men  ?  According  to  the 
most  approved  lexicographers,  its  meaning  is,  *to  transfer,  to  sell,  to  pass,  to  proc^irt  hjr 
mviwd  intercowrw  and  agrtement  with  another^  to  arrange  for.  to  settle  by  dealing  and 
management.*  Webster's  Die. ;  Worcester's  Die.  This  term  would  seem  to  becompre- 
hensive  enough  for  all  the  requirements  of  the  case;  but  by  allowing  the  full  meaning  to 
the  more  exact  and  important  term,  *  discount,*  all  doubt  wiiatever  would  seem  to  be  re- 
moved. To  discount  is  to  deduct  a  sum  of  money  from  the  debt  in  consideration  of  its 
being  paid  before  the  usual  or  stipulated  time  for  payment.  In  the  case  of  Fleckner  v. 
Bank  U.  S.,  8  Wheat.  350,  Judge  Story,  in  delivering  the  opinion  of  the  courts  having  occa- 
sion to  define  a  discount  by  the  bank,  said:  *  Nothing  can  be  clearer  than  that  by  the  lan- 
guage of  the  commercial  world,  and  the  settled  practice  of  banks,  a  discount  by  a  bank 
means,  exvi  Icrmini^  a  deduction  or  drawback  made  upon  its  advances  or  loans  of  money 
upon  negotiable  paper,  or  other  evidences  of  debt  juiyable  at  a  future  day,  which  ara 
transferred  to  the  bank.  We  must  suppose  that  the  legislature  used  the  language  in  thiK, 
its  appropriate  sense;  and  if  we  depart  from  this  settled  construction,  there  is  none  ottier 
which  can  be  adopted,  which  would  not  defeat  the  great  objects  for  which  the  charter  was 
granted,  and  make  It  as  to  the  stockholders,  a  mere  mockeiy.*  Purchase  may  be  by  way 
of  discount,  equally  as  a  loan  may  be  made  by  that  means.  When  the  party  receiving  the 
proceeds  of  the  paper  discounted  is  himself  either  maker  or  iudorser,  and  the  discount  is 
made  on  his  responsibility,  he  receives  the  money  as  a  loan,  for  he  is  bound  to  return  it ; 
but  if  he  is  in  no  way  bound  on  the  paper  be  receives  the  money  as  ao  advance,  and  as  a 
consideration  for  the  transfer  of  the  paper.  Both  transactions  are,  aooording  to  the  estab- 
lished practice  and  usage  of  banics,  discounts,  though  the  latter  is  in  effect  a  purchase  by 
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the  bank.  The  act  of  diflcounting  simply  has  reference  to  the  deduction  from  the  face 
amount  of  the  paper  for  the  time  it  has  to  run  to  maturity,  and  the  rate  of  that  deduction; 
out  whether  the  transaction  amounts  to  a  loan  or  to  a  purchase  on  the  part  of  the  bank, 
depends  upon  other  facts  and  condition  of  things.  This  idea  of  restricting  the  power  of 
discounting  to  a  transaction  in  which  money  Is  actually  loaned  upon  the  credit  of  the  party 
passing  the  paper,  it  seems  to  me,  is  novel,  and  I  am  sure  is  contrary  to  the  receiTed  under- 
standing of  the  commercial  community,  and  the  established  practice  and  usage  of  banks. 
8upp<Me  the  payee  of  a  promissory  note  payable  to  order  takes  it  to  a  bank  and  procures 
tlie  money  on  it,  less  the  rate  of  discount  upon  indorsement  without  recourse,  would  that 
not  be  strictly  a  discount  within  the  meaning  of  the  law,  notwithstanding  it  would  not  be  a 
loan  upon  the  responsibility  of  the  party  obtaining  the  money  ?  Such  a  transaction  would 
not  be  a  loan  at  all,  according  to  the  correct  meaning  of  the  term ;  and  yet  if  it  be  a  dis- 
count, according  to  the  modes  and  usages  of  banking,  why  should  not  any  third  party 
holding  paper  payable  to  bearer,  or  indorsed  in  blank,  be  able  to  negotiate  that  paper  with 
the  bonk  by  way  of  discount,  and  transfer  a  good  title  to  the  bank  notwithstanding  his 
name  might  not  appear  upon  the  paper,  or  he  incur  any  liability  In  respect  to  it?  I  cannot, 
I  must  confess,  perceive  the  reason  for  the  distinction  that  has  been  noade  in  this  case.  It 
should  be  recollected  that  it  Is  not  the  rate  of  discount  with  reference  to  which  the  parties 
deal«  that  determines  the  question  of  the  validity  of  the  transfer  of  the  paper,  or  the  title 
of  the  bank,  though  the  latter  may  have  escacted  and  received  more  than  the  lawful  rate  of 
discount .  Ail  the  business  of  the  National  banks  is  done  under  the  restrictions  prescribed 
by  the  act  of  Congress;  and  the  rate  of  discount  is  expressly  prescribed  among  the  various 
regulations  contained  in  the  act  for  the  government  of  the  banking  business;  and  for  tak- 
ing, receiving,  or  charging  any  greater  rate  of  interest  or  discount  than  is  by  the  act  al- 
lowed, the  bank  subjects  itself  to  the  penalties  prescribed  by  section  6196  of  the  Revised 
Statutes ;  but  the  title  to  the  paper  is  not  thereby  affected.  However  the  transaction  here 
involved  might  be  characterized  if  it  were  between  individuals  —  whether  it  be  called  shav* 
log  or  otherwise — as  a  bank  transaction,  if  the  bank  exacted  a  greater  deduction  from  the 
face  value  of  the  paper  than  the  law  allowed,  it  was  excessive  discount,  for  which  it  incur- 
red the  penalties  of  the  statute;  but  the  transfer  of  the  paper  vested  a  good  title  in  the 
bank.** 

A  rehearing  w*as  ordered,  and  Babtol,  C.  J.,  and  Bowdb,  Bbkmt,  Obason,  Mn.i.KB,  Alvkt 
and  iKVDfO,  JJ  .  participated  in  the  decision  on  the  reargument. 

QoASON,  J.,  delivered  the  opinion  of  the  court,  substantially  the  same  as  above,  but  Bab- 
tol, C.  J.,  Irv»o  and  Alvkt,  J  J.,  dissented. 

In  Atlantic  State  Bank  v.  Savery,  ®  N.  Y.  291,  under  a  State  statute  having  language 
idmilar  to  that  of  the  National  Banking  Act,  it  was  held  that  the  purchase  of  a  promissory 
note  for  a  sumless  than  its  face  is  a  '^discount.'*  The  court  said:  *' The  defendants  claim 
in  the  first  place  that  this  transaction  was  a  purchase,  and  not  a  dlscotmt,  and  that  *  the 
buying  of  promissory  notes  is  not  within  the  powers  conferred  upon  a  banking  assodatJon.* 
The  plaintiff  was,  by  the  act  above  referred  to,  empowered  *  to  carry  on  the  business  of 
banking  by  discounting  bills,  notes  and  other  evidences  of  debt,  *  *  *  by  buying  and 
selling  gold  and  other  bullion,  foreign  coins  and  bills  of  exchange,  in  the  manner  spedfled 
in  their  articles  of  association  for  the  purposes  authorized  by  this  act,  by  loaning  money 
on  reed  and  personal  security,  and  by  exeroising  such  incidental  powers  as  shall  be  neces- 
sary to  carry  on  such  business.* 

**The  transaction  above  narrated,  and  throu^  which  the  plaintiff  acquired  the  note  In 
question,  was,  I  think,  directly  within  the  power  thus  conferred  to  carry  on  its  business, 
*  by  discounting  *  *  *  notes  and  other  evidences  of  debt,*  and  this  is  so  aooording  to 
the  general  practice  and  understanding  among  men,  and  the  decisions  of  our  courts. 
"  Discount  *  is  *  reduction.*    Roget's  Thesaurus. 

'*  In  MacLeod  on  Banking,  a  book  of  authority,  speaking  of  'price,  discount  and  inter- 
est,* the  author  sasrs,  page  48,  *  Now  as  money  naturally  produces  a  profit,  it  is  clear  that 
the  price  given  for  a  debt  payable  a  year  hence  must  be  less  than  the  amount  of  the  debt. 
The  difference  between  the  price  of  the  debt  and  the  amount  of  the  debt  is  called  discount. 
Therefore  clearly  the  price,  together  with  the  discount,  equals  the  amotmt  of  the  debt ; 
and  as  the  price  decreases  the  discount  increases.  In  the  language  of  the  money  market 
It  is  usual  to  estimate  the  value  of  money  by  the  discount  or  the  profit  it  yields ;  and  to 
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buy  or  purchase  a  debt  Is  always  in  commerce  termed  to  discount  it.*  And  see  further 
page  S91,  where  the  subject  is  amplified. 

**  I  find  nothing  in  tho  statute  to  Indicate  that  the  word  'discount*  Is  there  used  in  any 
other  than  the  general  sense,  above  referred  to,  nor  can  I  perceive  that  any  evil  can  result 
from  the  construction  given  to  it  in  this  respect  by  the  trial  court,  and  the  learned  judge 
^ho  delivered  the  opinion  at  General  Term.  It  accords  also  with  the  decisions  of  tbo 
courts.  In  Tracy  v.  Talmage^  18  Barb.  4o«,  referring  to  the  provisions  contained  in  section 
18  of  the  law  ubove  cited,  and  a  banking  association  organized  under  it,  the  court  say  :  '  Ji 
was  authorized,  among  other  things,  therefore,  '  to  discount '  not  only  bills  and  notes,  but 
other  evidences  of  debt,  without  restriction,  and  to  loan  money  on  any  kind  of  security 
'  I'eal '  or  '  personal.*  '  Now  to  discount '  includes  to  buy,  for  discounting  at  most  is  bur 
another  term  for  buying  at  a  discount,  page  462.  And  although  the  judgment  render^l 
was  subsequently  modified  by  this  court  (14  N.  Y.  462),  it  was  not  in  disaffirmance  of  ti  . 
views  above  cited.  Passing  intermediate  cases,  we  find  Johiwon  v.  NtUwncU  Banit  o/ 
Ulm^crHvUle,  74  N.  Y.  329;  s.  c,  80  Am.  Rep.  302,  where,  although  the  distinction  now  in- 
sisted upon  was  not  taken,  or  before  the  court  for  judgment,  yet  the  terms  *  discount '  and 

*  purrha*^}  *  were  used  interchangeably,  and  as  synonymous,  in  construing  the  act  of  Con- 
gress tliercin  referred  to,  %  107,  as  applied  to  business  paper  taken  by  a  National  bank,  and 
the  argument  deduced  in  that  cose  from  the  word  'purchase,*  applies,  I  think,  with  more 
force  to  the  case  before  us.  Many  other  authorities  to  the  same  end  are  cited  by  the 
learned  counsel  for  the  respondent,  and  they  might  easily  be  increased,  but  it  is  unneces- 
sary to  refer  to  them.  The  legislature  itself  has  given  to  the  provision  in  question  the 
same  construction.    By  the  act,  chap.  193,  Laws  of  1870,  amending  the  act  of  1638,  such 

*  banking  association  is  authorized  to  take,  receive,  reserve  and  charge  on  every  loan  or 
discount  nmde,  or  upon  any  note,  bill  of  exchange  or  other  evidence  of  debt,'  interest  at  the 
rate  of  seven  per  t-ent  in  advance;  it  prescribes  a  penalty  for  taking  more,  and  then 
declares  that  *  tho  purrliase,  discount  or  sale  of  a  bona  fide  bill  of  exchange,  note  or  other 
evidence  of  debt  *  *  *  at  not  more  than  the  current  i*ate  of  exchange,  or  a  reasonable 
charge  for  collecting  in  additi«>n  to  interest,  shall  not  make  a  case  within  the  penalty.'  It 
is  thus  assumed  that  the  power  to  purchase  a  promissory  nott^  is  contained  in  the  act  thus 
amended,  and  by  this  later  provision  we  have  a  legislative  interpretation  of  the  words 
used  in  the  earlier  statute.  It  is  also  to  bo  observed  that  the  act  just  cited  of  1870  is 
broader  than  the  act  of  Congress  relating  to  the  same  matter  (J  5197,  IT.  S.  Rev.  Stat.),  for 
the  latter  applies  its  last  clause  to  the  purchase,  et<;.,  of  bills  of  exchange  only,  while  the 
former  includes  notes  and  other  evidences  of  debt.  I  have  not  overlooked  the  authorities 
referred  to  by  the  learned  counsel  for  the  appellants  as  holding  a  different  doctrine.  Tlie 
ones  chiefly  relied  upon  by  him  are  Niagara  ("aunty  Bank  v.  BaJter^  15  Ohio  St.  68:  Far^ 
mersand  McduinicH'  Bank  v.  lialdwin,  23  Minn.  198;  s.  c,  83  Am.  Rep.  683;  but  the  first 
turned  upon  thf  question  of  usury.  The  action  was  against  pariies  who  had  indorsed  and 
transferred  tho  notes  in  suit  to  the  bank  in  this  State  In  consideration  of  money  advance<l 
to  them  thertMin  at  the  rate  of  twenty  per  cent  per  annum  discount,  and  the  €M>urt  say: 
'Without  undertaking  to  «iy  what  may  be  the  h'^al  bearings  of  this  transaction  in  other 
directions,  we  are  of  opinion  that  the  contract  of  in<lorsement  was  made  upon  a  usurious 
consideration  and  cannot  be  enforced.'  There  was  plainly  a  loan  of  money  and  it  was 
made  subject  to  the  law  of  the  ?tate,  which  permitted  interest  at  seven  per  cent  only,  and 
to  which  tho  bank  was  subject.  If  the  action  had  been  against  the  makei-s  of  tho  not"; 
who  were  not  parties  to  their  negotiation  to  the  bank,  a  dilTerent  question  would  havt> 
Ufn  prt»sented,  and  one  more  analogous  to  that  now  before  us.  In  the  other  case  the  nolo 
in  suit  was  made  by  Judd,  and  iiidorsetl  by  Baldwin,  Its  payee,  for  Judd's  accommodati;  •  , 
for  him  to  raise  money  upon,  and  thti  agent  in  whose  hand  it  was  placed  by  Judd  for  that 
purpose  transferred  it  to  tlie  plaintiff,  receiving  from  it  the  face  of  the  note,  less  intertn  t 
thereon  at  the  rate  of  fifteen  iier  cent  per  annum.  Judd  did  not  defend,  but  the  Indorsor 
did,  and  set  up  that  by  its  charter  the  plaintiff  was  prohibited  from  taking  upon  loans  "t 
discounts  more  interest  than  at  the  rate  of  twelve  i>er  cent  per  annum ;  that  this  stati't* 
was  coutravtMUHl  by  the  plaintiff  in  this  transaction,  and  so  it  was  void.  Upon  the  trJ* 
the  court  in^tnicted  the  jury  that  the  plaintiff  had  no  power  under  it«  charter  to  buy  rlw 
note  in  suit,  or  to  btn.>onie  the  owner  thereof  except  by  discounting  or  loaning  money  upoX 
it  nt  a  rat*'  of  ii»t«M-cst  not  «'.\c«'«diiij;  twelve  jhm-  cent  i>er  annum,  and  that  if  the  plain>'^ 
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discounted  the  note,  or  became  the  owner  of  it  as  a  security  for  a  loan  made  at  a  rate  of 
interest  exceeding  twelve  per  cent  p^r  annum,  the  verdict  must  be  for  the  defendant,  and 
so  it  was.  It  is  difficult  to  see  how  any  other  result  could  have  been  reached.  But  the 
question  determined  in  these  cases  dees  not  concern  us.  The  indorsement  in  the  first  was 
void  for  usury  in  the  hands  of  the  plaintiff ;  the  note  in  the  second  never  had  a  valid 
inception ;  both  were  in  violation  of  positive  law,  and  the  theory  upon  which  the  actions 
rested  was  adopted  to  evade  the  statute.  But  if  such  questions  had  arisen  imder  the 
banldng  law  of  this  State,  as  amended  in  1870,  the  plaintiff  in  each  Instance  could  main- 
tain its  action,  being  itself  subject  only  to  the  i)enalty  which  that  act  prescribes,  and  after 
a  careful  examination  of  all  the  other  cases  cited  in  behalf  of  the  appellant  I  can  find  none 
which  hold  otherwise.  It  will  be  seen  that  In  the  principal  cases  cited  (15  Ohio  and  23 
Hinn.,  $upra)  the  plaintiffs  sought  to  uphold  the  transactions  in  question,  upon  the  ground 
that  the  notes  were  purchased,  and  so  not  within  the  statute  relating  to  usury,  or  which 
regulated  the  rate  of  interest  to  be  taken  upon  loans  of  money  or  the  discount  of  anote. 
They  did  not  succeed.  In  the  case  before  us  the  defendants  do  not  allege,  and  upon  the 
facts  of  the  case  cannot  allege  usury,  but  they  say  the  note  was  purchased,  not  discounted, 
and  so  not  within  the  terms  of  the  statute.  The  defense  then  rests  upon  a  supposed  du«- 
tinction  or  difference  between  discount  and  purchase,  and  upon  the  assumption  that  the 
plaintiff  purchased  and  did  not  discount  the  not<\  I  cannot  so  regard  it.  The  note  was 
one  which  was  the  subject  of  discount  It  was  a  negotiable  promissory  note,  properlj- 
made  and  Indorsed.  If  it  had  been  handed  over  the  counter  of  the  bank  by  Leonard, 
Sheldon  &  Co..  seven  per  cent  deducted  and  the  residue  paid  to  them,  no  one,  I  think, 
would  deny  that  the  transaction  was,  within  any  definition,  a  discount.  Does  it  make  ^y 
difference  in  Substance  that  the  bank  or  the  bank  offlcer  went  to  Leonard,  Sheldon  &  CJo., 
and  received  the  note  over  their  counter?  Certainly  not.  Is  the  distinction  to  be  found  In 
the  writing  which  accompanied  the  note?  It  was  not  necessary;  a  delivery  of  the  note 
would  have  conferred  a  title;  Leonard,  Sheldon  &  Co.  would  have  ceased  to  be  the  owners, 
and  the  bank  would  have  become  the  owner  of  the  paper.  Does  the  paper  change  the 
character  of  the  title?  If  the  note  had  been  taken  to  the  bank,  offered  for  discount  and 
accepted,  and  some  evidence  of  the  act  asked  for,  the  bank  would  have  written: 

*  Received  of  Leonard,  Sheldon  &  Co.,  and  discounted  for  them  —  Note.  C.  F. 

Parker  &  Co.,  due  June  30 $3,000  00 

Ind.  A.  Law  and  Jno.  Savery^s  Sons,  eighty-^even  days  at  nine  per  cent 65  25 
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Would  not  the  title  of  the  bank  have  been  precisely  the  same  as  now?  In  the  one  casie  the 
vendor  and  in  the  other  case  the  vendee  states  the  contract ;  nor  would  it  have  changed 
the  meaning  of  the  paper  if  the  words  '  bought  of  *  were  substituted  for  *  discounted  for.* 
This  supposed  paper  and  the  one  actually  drawn  complement  each  other,  and  taken 
together  describe  the  transaction.  Nor  does  the  fact  that  Leonard,  Sheldon  &  Co.  did  not 
Indorse  the  note  make  any  difference.  A  note  payable  to  the  order  of  the  maker  becomes 
when  indorsed  payable  to  bearer.  That  was  this  case.  If  it  had  been  payable  to  the 
order  of  Leonard,  Sheldon  &  Co.,  they  might  have  indorsed  it  without  recourse.  The 
money  in  either  form  would  have  been  lent  or  advanced,  without  personal  liability  on  the 
part  of  the  person  receiving  it,  for  the  loan  or  advance  would  have  been  made  as  It  was  lo 
this  case  on  the  credit  of  the  note,  and  when  that  was  paid  the  loan  would  be  discharged. 

**I  think  the  transaction  was  within  the  statute,  and  whether  it  is  called  a  discoimt  or  4 
tmrchase,  valid.** 

To  same  effect,  Ptjpe  r.  Capital  Bank  of  Topeka,  20  Kans.  440;  s.  a,  87  Am.  Rep.  183 
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Stokebrakeb  y.  Zollickoffer. 

(SSMd.  154.) 
Timber — interest  of  tenant  for  life  in  windfaXL 

A  quantity  of  timber  growing  on  a  fann  was  blown  down  hj  wind,  and  b^  tbe 
trustee  under  the  will  of  the  former  owner  was  converted  Into  cooper  stuif 
and  firewood,  and  sold.  HeU^  that  the  tenant  for  life  of  the  farm  was  en- 
titled to  the  proceeds  of  the  firewood,  and  to  the  interest  for  life  of  the 
amount  realized  for  the  timber.    {See  note,  p.  366.) 

BILL  in  equity.  On  the  hearing,  Altby,  J.,  delivered  the  fol- 
lowing opinion.    [Omitting  a  preliminary  question.] 

^*  Such  being  the  right  and  estate  of  George  M.  Stonebraker,  the 
plaintiff,  the  next  question  is,  what  interest  has  he  in  the  fund  pro- 
duced by  the  sale  of  the  timber  and  wood  from  the  farm  ? 

"  Timber  as  such  belongs  to  the  inheritance.  Tenant  for  life, 
unless  he  holds  without  impeachment  of  waste  (which  is  not  the 
case  here)  has  no  right  to  fell  timber,  except  for  necessary  and 
proper  repairs  of  the  buildings  and  erections  on  the  premises. 
And  where  timber  has  been  blown  down  by  wind,  or  seyered  by 
accidental  cause,  or  has  been  cut  down  by  a  wrong-doer,  it  belongs  to 
the  party  who  has,  at  the  time  of  severance,  the  first  estate  of  in- 
heritance. This  was  ruled  in  Bowlegs  case  (11  Co.  79),  and  the 
principle  has  been  acted  upon  in  many  subsequent  cases.  And 
where  timber  has  been  so  severed,  the  fund  arising  from  the  sale  of 
it,  the  court  will  order  to  be  invested  for  the  benefit  of  the  estate — 
that  is,  the  inheritance ;  and  according «to  the  later  cases,  though 
otherwise  in  some  of  the  earlier  ones,  the  tenant  for  life,  though 
he  may  be  subject  to  impeachment  for  waste,  if  free  from  blame  in 
respect  to  the  particular  timber  severed,  will  be  allowed  to  receive 
the  interest  of  the  fund  for  life.  This  is  the  settled  rule  in  case 
where  the  timber  is  cut  by  order  of  court  for  the  benefit  of  the 
estate ;  and  it  has  been  decided  that  the  reason  and  justice  of  the 
rule  equally  apply  to  the  case  where  the  timber  has  been  severed  by 
tempest,  accident,  or  trespass,  if  the  tenant  for  life  be  without 
fault.  Tooker  v.  Anneslej/y  5  Sim.  235  ;  Waldo  v.  Waldo,  7  id.  261; 
Bateman  v.  HotchJcmy  31  Beav.  486;  Bagot  v.  Bagot,  32  id.  509.  The 
tenant  for  life  being  entitled  to  the  interest  of  the  fund  in  the  one 
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case,  it  is  difficult  to  perceive  any  good  reason  why  he  should  r.ot 
be  entitled  in  the  other  ;  as  in  both  cases  he  is  equally  deprived  of 
the  possible  benefits  that  the  trees  might  be  to  the  use  and  enjoy- 
ment of  his  term,  and  that,  too,  without  his  fault. 

'^  But  though  the  tenant  for  life  may  not  be  entitled  either  to  the 
timber  or  the  corpus  of  the  fund  arising  from  its  sale,  yet  he  is 
entitled  to  the  old  trees  which  cannot  be  nsed  as  timber,  and  to  the 
tops  and  branches  of  the  trees  which  have  been  felled  for  timber, 
and  also  to  the  regular  thinnings  and  trimmings  of  the  trees  in  the 
woods ;  and  these  he  may  convert  into  fire  wood,  or  to  any  other 
use  that  he  can  make  of  them.  HerlaJcenden^s  case  (3d  resol.),  4 
Co.  62  ;  Channon  v.  Patchy  6  B.  &  Cr.  897.  Here,  while  the  fund 
in  question  is  alleged  to  have  arisen  from  the  sale  of  timber  and 
wood,  it  is  not  alleged,  nor  shown  in  proof,  what  part  of  the  fund 
was  produced  by  the  sale  of  timber,  and  what  part  from  the  sale  of 
wood.  Upon  the  supposition  that  nothing  was  converted  into  fire 
wood,  that  was  valuable  as  timber,  it  will  be  necessary  that  the 
amount  realized  for  the  wood  be  separately  ascertained ;  as  to  that 
extent  the  complainant  is  entitled  to  the  corpus  of  the  fund  ;  but 
as  to  the  amount  realized  for  the  timber,  he  is  entitled  only  to  the 
interest  thereon  during  his  life.'* 

Julian  L  Alexander^  for  appellant 

ffy.  Kyd  Douglas,  for  appellees. 

Bartol,  G.  J.  [Omitting  other  points.]  This  branch  of  the 
case  is  rested  upon  the  opinion  of  the  judge  sitting  in  the  Circuit 
Court,  and  need  not  be  further  discussed. 

Ajfirmed  and  remanded. 

KOTB  BT  TBB  Refobtbr.— A  writer  In  20  Am.  L.  Reg.  [N.  S.]  302,  oommenttaig  on  thii 
case,  Baya,  **BvtdenUy  the  point  does  not  come  up  except  where  a  Uu^qfoantityof  timlMt 
1m  Uown  down,  that  is  to  say,  enough  to  make  it  worth  while  to  omMidflr  not  onlf  wboH 
flotitled  to  the  cotiMM  of  the  fund,  but  who  is  entitled  to  the  Inteieat.** 
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JoiTBs  V.  Sybil 

(B8  Md.  an.) 

Alignment  for  ben^  of  creditors — autJiority  to  oarr^  on  htuinem — duoreUon 

€u  to  Mle, 

An  aBeignment  for  the  beoefit  of  creditors,  autborising  the  assignee  '*  to  carrj 
on  and  cond«ct  said  business  in  his  discretion,  for  sach  time  as  in  his  judg- 
ment it  shall  be  beneficial  to  do  so,  or  to  sell  all  of  said  goods  and  stock  in 
trade  and  property  at  such  tinies,  in  such  manner,  and  for  such  prices  as  he 
may  deem  proper,  and  apply  the  net  proceeds,"  etc.,  is  void.* 

GARNISHMENT.     The  opinion  states  the  point.     The  plaintifl 
had'  judgment  below. 

Dennis  Claude,  John  M,  Carter  and  John  Carson^  for  appellant. 

I  Alexander  II.  Hohhs,  for  appellees. 

Alvey,  J.  Tf  the  jiroperty  embraced  in  the  assignment  to  Jones^ 
of  the  Ist  of  February,  1878,  really  belonged  to  Kimball,  and  the 
as3ignment  was  void,  as  contended  by  the  appellees^  the  latter  were 
clearly  entitled  to  recover. 

The  assignment  professes  to  be  for  the  benefit  of  creditors  gen- 
erally, and  does  not  exacj^  releases  from  the  creditors  as  a  condition 
upon  which  they  are  allowed  to  share  in  the  proceeds  of  the  sales 
of  the  property  assigned  ;  but  by  the  express  terms  of  the  deed, 
the  trustee,  who  is  the  garnishee  in  this  case,  is  authorized  and 
empowered  "  to  carry  on  and  conduct  said  business  in  his  discretion, 
for  such  time  us  in  his  judgment  it  shall  be  beneficial  to  do  so,  or 
to  sell  all  of  said  goods  and  stock  in  trade  and  property,  at  such 
times,  in  such  manner,  and  for  such  prices,  as  he  may  deem  proper, 
and  apply  the  proceeds,**  etc.  It  is  obvious,  the  certain  effect  of 
this  clause  would  be  to  hinder  and  delay  creditors  ;  and  as  against 
them  such  provision  renders  the  deed  utterly  void.  It  is  an  attempt 
on  the  part  of  the  debtor  to  place  his  property,  for  an  uncertain 
and  indefinite  period,  beyond  the  reach  of  his  creditors,  and  to  make 
their  rights  in  a  great  measure  dependent  upon   the  uncontrolled 

*  See  Brahmstatt  v.  McWhirter  (9  Neb.  6),  31  Am.  Rep.  396,  and  note,  89S. 
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discretion  of  a  trustee  of  the  debtor'a  own  selection.  The  law  will 
tolerate  no  such  attempt,  but  treats  the  act  as  a  fraud  upon  creditors, 
Hud  the  instrument  of  conveyance  aa  simply  void  as  against  them. 
The  cases  in  this  court  of  the  American  Exchange  Bank  vJ  Inloes, 
7  Md.  380;  s.  c,  11  id.  173,  and  the  recent  case  of  Maughlin  v.  Tyler, 
W  id.  545,  are  in  alt  respects  entirely  conclusive  of  this,  and  it  is 
JJinecessary  to  refer  to  other  authorities  upon  the  subject 
[Omitting  other  matters.] 

/udgmeni  affirmed. 


Murray  v.  McShake. 

(B2Md.  217.) 

Negligence — ruinous  buildings — traveller  on  street -^  trtspaner, 

A  foot  passenger  on  a  city  street  sat  for  a  moment  on  thedoor-sill  of  a  liotise 
fronting  on  the  street,  to  tie  bis  shoe,  and  there  was  injured  bj  a  brick  fall- 
ins:  from  the  dilapidated  wall  of  the  house,  upon  his  head,  which  was  within 
the  street  lines.     Jleld,  that  the  owner  of  the  house  was  liable. 

ACTION  of  damages  for  pei-sonal  injury.    The  opinion  states  the 
facts.  •  The  defendant  had  judgment  below. 

W.  Hall  Harris  »ni  Charles  J.  Bonaparte,  for  appellant 

Arthur  Geo.  Brown  and  John  Carson,  for  appellees.  Even  if  the 
appellant  had  not  been  sitting  where  he  was,  but  had  been  injured 
by  a  falling  brick  while  he  was  wholly  upon  the  sidewalk  in  front 
of  the  appellees'  house,  under  the  circumstances  set  forth  in  the 
declaration,  he  could  not  have  recovered.  Reg.  v.  Pratt,  4  E.  &  B.  860 
(82  E.  0.  L.)  ;  Norristown  v.  Moyer,  67  Penn.  St  355,  356,  359, 
360,  361,  367;  Adams  v.  Rivers,  11  Barb.  390-397;  Blodgett  v. 
Boston,  8  Allen,  237 ;  Stickney  v.  Salem,  3  id.  374  ;  State  v.  Buck* 
ner,  Phil.  N.  C.  Law,  558  ;  State  v.  Widenhouse,  71  N.  C.  279 ; 
Stinson  v.  Gardner ,  42  Me.  348  ;  Orcutt  v.  Kittery  B,  Co.,  53  id. 
504 

For  the  concealed  defect  of  which  the  appellant  complains,  viz., 
a  loose  brick  in  a  wall,  the  appellees  would  not  haye  been  liable  even 
if  he  had   been  a  visitor  or  invited  gue$t  at  the  house  on   Hilleti 
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street,  instead  of  being,  as  in  fact  and  law  he  was,  a  trespasser. 
Southcote  V.  Stanley,  1  H.  &  N.  247 ;  Hounsdl  v.  Sniyth,  7  0.  B.  (N. 
S.)  731 ;  Bokh  v.  Srnithy  7  H.  &  N.  736;  Wilkinson  v.  Fairrie,  1  H. 
&  C.  633 ;  Wharton  on  Neg.  (2d  ed-),  §  360. 

Bowie,  J.  The  question  raised  by  the  demurrer  in  this  ease  is, 
whether  the  owner  of  a  house  fronting  on  a  public  street  is  bound 
to  keep  it  in  such  a  state  of  repair,  that  j^ersons  passing  by,  and 
lawfully  using  the  property  and  street  shall  be  protected  from  harm  ? 

The  averments  of  the  narr.  admitted  by  the  demurrer  are  sub- 
stantially as  follows : 

The  defendants,  being  the  owners  of  a  house  fronting  on  a  public 
street  in  Baltimore,  suffered  the  walls  to  become  dilapidated,  and 
the  plaintiff  passing  the  said  house  sat  on  the  sill  of  the  door  tem- 
porarily for  a  necessary  purpose,  his  head  being  projected  into  the 
street,  when  a  brick  fell  from  the  wall  of  the  defendants*  house, 
and  struck  the  head  of  the  plaintiff,  without  the  wrong  or  negli- 
gence of  the  plaintiff,  thereby  inflicting  the  injury  complained  of. 

The  defendants  contend  that  the  plaintiff  was  a  trespasser,  and 
being  such,  contributed  to  his  own  hurt,  and  cannot  recover  for  the 
consequences  of  his  own  wrong. 

The  appellant  insists  that  the  defendants  by  their  demurrer  ad- 
mit their  possession  of  certain  fixed  property,  and  that  they  suffered 
and  permitted  the  front  wall  thereof,  bordering  on  and  adjoining 
the  said  street,  to  become  and  be  greatly  dilapidated  and  out  of 
repair,  8o  that  the  same  became  and  was  a  source  of  peril  to  all 
persons  lawfully  passing  upon  and  using  the  street,  which  consti- 
tuted a  nuisance,  for  which  the  defendants  would  be  liable  to  those 
suffering  special  damages  therefrom. 

The  principles  upon  which  the  appellant's  theory  is  based  arc 
distinctly  announced  after  a  very  elaborate  review  of  the  authorities 
by  this  court,  in  the  case  of  Deford  v.  State^  30  Md.  205,  in  the 
conrse  of  which  it  is  said,  *'  In  all  cases  where  a  party  is  in  posses- 
sion of  fixed  property,  he  must  take  care  that  it  is  so  used  and  man- 
aged that  other  persons  shall  not  be  injured.'' 

In  the  case  of  Irwin  v.  Sprigcf,  which  was  an  action  for  an  injury 
resulting  from  the  non-inclosure  of  an  area  around  a  basement  win- 
dow of  a  house  of  the  defendant,  this  court  held  it  wais  an  act  of 
wrongful  negligence  not  to  protect  it  from  persons  passing  through 
such  public  street,  and  rendered  the  owner  liable  for  accidents  re- 
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Bulting  therefrom^  6  Gill,  200,  citing  Copeland  v.  Hardingham,  3 
Gamp.  398,  in  which  Lord  Ellenborough  said,  "  However  long  the 
premises  might  have  been  in  that  situation,  as  soon  as  the  defend- 
ant took  possession  of  them  he  was  bound  to  guard  against  the 
danger  to  the  public,  and  was  liable  for  the  consequences  as  if  he 
had  originated  the  nuisance. '' 

The  appellees  contend,  that  the  appellant's  narr.  fails  to  show  a 
sufficient  cause  of  action,  that  he  was  not  a  traveller  passing  along 
the  street,  but  an  intruder,  who  seated  himself  uninvited  within 
the  door  of  the  house,  the  sill  being  a  step  leading  into  said  house 
from  the  public  highway. 

They  rely,  with  emphasis,  upon  the  remark  of  the  judge  deliver- 
ing the  opinion  of  this  court  in  the  late  case  of  Maenner  v.  CarroU, 
46  Md.  212:  '^  To  constitute  a  good  cause  of  action,  in  a  case  of  this 
nature,  there  should  be  stated  a  right  on  the  part  of  the  plaintiff,  a 
duty  on  the  part  of  the  defendants  in  respect  to  that  right,  and  a 
breach  of  that  duty  by  the  defendants,  whereby  the  plaintiff  has 
suffered  injury,''  and  insist  that  there  is  no  statement  of  a  rights 
nor  of  a  duty  in  respect  of  that  right,  nor  a  breach  of  that  duty. 

The  proposition  relied  on  by  the  appellees  is  a  concise  deduction 
from  the  adjudged  cases,  and  a  conclusion  from  first  principles; 
there  cannot  be  a  wr6ng  without  a  right  But  the  question  is, 
whether  the  facts  set  out  in  the  appellant's  narr.  do  not  show  a  case 
of  right  violated,  and  of  duty  neglected,  and  of  injury  resulting 
from  that  neglect  of  duty? 

The  obligation  of  the  common  and  civil  law,  "  sic  utere  tuo  ut  non 
aJienum  U»da8/^  as  recognized  by  the  cases  before  cited,  imposed 
upon  the  defendants  the  duty  of  keeping  their  premises  in  such  re- 
pair that  persons  lawfully  using  the  street  and  premises  should  do 
so  without  injury.  Travellers  on  a  street  have  not  only  the  right 
to  pass,  but  to  stop  and  rest  on  necessary  and  reasonable  occasions, 
80  that  they  do  not  obstruct  the  street  or  doorways  or  wantonly  in- 
jure them. 

A  ruined  or  dilapidated  wall  is  as  much  a  nuisance,  if  it  imperils 
the  safety  of  passengers  or  travellers  on  a  public  highway,  as  a  ditch 
or  a  pit-fall  dug  by  its  side.  It  is  immaterial  whether  the  injury 
results  from  falling  debris,  or  descending  into  an  open  area. 

A  special  injury  from  a  public  nuisance  is  a  conceded  ground  of 
action  to  the  party  hurt.  "Two  things,"  says  Lord  Ellen- 
BOEOUGH,  ''must  concur  to  support  this  action,  an  obstruction  in 
Vol.  XXXVI— 47 
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the  road  by  the  fault  of  the  defendant,  and  no  want  of  ordinary 
care  to  avoid  it  on  the  part  of  the  plaintiff."  BuUerfieldv.  For* 
tester,  11  East,  60. 

If  however  the  injury  be  such  as  could  not  have  been  avoided 
by  the  exercise  of  ordinary  care,  or  was  wantonly  caused  by  the  de- 
fendant^ it  would  seem  that  the  plaintiff,  though  negligent,  is  en- 
titled  to  recover.  Bridge  v.  0.  J.  R.  Co.y  3  M.  &  W*  244;  Ang. 
on  Highw.  347,  and  authorities  in  note  3. 

Highways  are  but  easements  over  the  land,  leaving  the  fee  in  the 
owner  of  the  ad jacen t  soil,  subject  to  the  public  servitudes.  The 
person  in  whom  the  fee  of  the  road  is  may  maintain  trespass  or 
ejectment,  or  waste  for  the  invasion  of  his  rights.  Yet  the  travel- 
ler has  corresponding  privileges  in  the  adjacent  soil.  A  passenger 
on  a  public  highway  may  go'^eoUra  viam^*  if  it  bo  impassable. 
Doug.  745;  3  Stephens'  N.  P.,  title  Way,  2768;  2  Bl.  Com.,  note  26, 
by  Christian. 

The  principle  of  this  rule  must  extend  to  all  other  cases  of  neces- 
sity, which  may  overtake  a  traveller  or  passenger  in  a  public  thor- 
oughfare, whether  they  arise  from  the  state  of  the  road,  from  per- 
sons, vehicles  or  property  driven  or  carried  over  it,  or  from  the 
personal  wants  of  the  passenger.  He  cannot  stop  in  the  highway* 
for  that  would  impede  others,  and  expose  hifhself  and  them  to  dan- 
ger. 

Self-preservation,  as  well  as  public  convenience,  must  justify,  or 
make  lawful,  a  temporary  use  of  a  fence,  wall,  or  door-sill,  binding 
on  the  highway  in  cases  of  accident,  or  sudden  sickness,  or  personal 
infirmity,  not  delaying  longer  than  absolute  necessity  requires. 

This  appears  negatively,  from  what  was  said  by  Willard,  J.,  in 
the  case  of  Adams  v.  Rivers,  11  Barb.  390,  cited  in  Angell  on 
Highways.  Trespass  was  brought  by  the  adjoining  owner  against 
a  person  who  came  upon  the  sidewalk,  and  there  remained  abusing 
him  and  refusing  to  depart.  The  learned  judge  said,  **  The  de- 
fendant committed  a  trespass  while  standing  on  the  sidewalk  by 
the  plaintiff's  lot,  where  he  lived  and  using  toward  him  abusive 
language.  While  so  engaged,  he  was  not  using  the  highway  for  the 
purpose  for  which  it  was  designed,  but  was  a  trespasser.  He  stood 
there  but  about  five  minutes.  It  was  not  shown  that  he  stopped  on 
the  sidewalk  for  a  justifiable  cause;  on  the  contrary,  it  was  rendered 
probable,  that  it  was  for  a  base  and  wicked  purpose.  It  was  there** 
fore  a  trespass," 
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The  "  locus  in  quo  "  in  that  case  was  the  sidewa/k,  itself  a  part  of 
the  highway,  but  the  right  of  action  arose  from  its  being  used  for 
an  unlawful  purpose.  The  alleged  ''locus  in  quo*'  in  this  case  is 
partly  in  the  highway  and  partly  on  tlio  property  of  the  adjoining 
owner,  the  head  of  the  plaintiff,  which  was  injured,  being  within 
the  lines  of  the  highway,  as  alleged,  and  the  body  resting  for  a  law- 
ful purpose  on  the  door-sill.  He  was  not  a  trespasser  "  quoad  hoc;  " 
if  he  had  remained  in  that  position  longer  than  necessary  against 
the  owner's  will,  he  might  have  become  so. 

We  think  the  amended  narr.  set  out  a  good  cause  of  action,  and 
that  the  demurrer  thereto  should  have  been  overruled. 

Judgment  reversed^  and  new  trial  ordered. 


Hiss  v.  Baltimore  and  nAMPDEK  Passenger  Railway  Co. 

(58  Md.948.) 
CoThstUutumal  law — street  raUioay — rig/Us  of  lot-oumer$, 

A  horse  railway  company  being  authorized  by  the  legislature  to  lay  and  ope* 
rate  their  railway  in  a  public  street,  an  adjoining  lot-owner  has  no  right  to 
compensation  as  for  the  taking  of  his  property  for  a  new  and  additional 
servitude.* 


B 


ILL  for  injunction.    The  opinion  states  the  case.    The  bill  was 

dismissed  below. 


Bernard  Carter,  for  appellants. 

X.  1.9.  Conrad  and  Z>.  G.  Mclntoshy  for  appell< 

Irving,  J.  This  is  an  appeal  from  a  decree  of  the  Circuit  Court 
for  Baltimore  county,  dissolving  an  injunction  and  dismissing  the 
bill  of  the  appellants.  The  bill  charges,  that  the  appellants  are 
the  owners  of  the  lots  abutting  upon  Decker  street  or  Maryland 
avenue,  between  Shirk  and  Brown  streets,  in  Baltimore  county ; 
that  the  bed  of  said  street  or  avenue  belongs  to  the  complainants, 
and  that  the  same  is  a  private  way.     It  further  charges,  that  the 


•  To  same  effect^  Attomey^eneral  r*  Metropolitan  R,  Co.  (125  Mass.  015),  28  Am.  Rep. 
S64,  and  note,  mk 
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appellee^  the  Passenger  Railway  Gompanjy  withoafc  the  assent  of 
the  complainants  and  claiming  incorporation  under,  and  anthority 
by,  an  act  of  the  legislature  passed  in  1865,  being  chapter  32,  is 
laying  a  railway  track  along  said  street  or  avenue  to  their  injury, 
without  having  condemned  the  right  of  way  or  made  any  compen- 
sation to  them  for  their  interest  in  the  soil  and  damages  incurred  ; 
the  bill  then  prays  for  an  injunction.  The  answer  admits  title*  but 
denies  that  the  said  street  is  a  private  way,  and  charges  it  to  be  a 
public  street  or  highway,  and  a  very  important  thoroughfare.  It 
admits  the  laying  of  the  railroad  track,  but  alleges  it  is  only  a  horse- 
car  railway,  which  their  charter  fully  authorizes,  and  defendants 
disavow  and  forever  renounce  all  claim  to  place  a  steam  railway  on 
said  street,  and  insist  that  the  law  is  wholly  within  legislative 
powers. 

The  case  presents  two  questions:  1.  Is  Decker  street  or  Mary- 
land avenue  a  public  street  and  highway  ?  2.  Is  the  authority 
given  the  railway  company  by  their  charter  (act  of  1865,  oh.  32), 
constitutionally  imparted  ?  In  other  words,  had  the  legislature 
power  to  authorize  the  construction  of  such  railroad  in  and  along 
said  street  or  highway  ? 

1.  From  the  admissions  of  record,  the  proof  in  the  cause,  and 
the  concession  at  bar,  it  is  clear  that  the  street  or  avenue  m  ques- 
tion has  been  thrown  open  to  public  use,  and  has  been  accepted 
and  used  by  the  public  for  many  years  ;  that  lots  have  been  sold 
calling  for  said  street ;  that  it  has  been  used  for  very  many  years 
as  a  thoroughfare  for  all  the  ordinary  modes  of  transit ;  so  that  we 
regard  the  appellants  as  estopped  from  denying  it  is  such  street  or 
highway,  for  all  the  purposes  for  which  it  may  be  fairly  inferred 
that  the  dedication  was  intended.  White  v.  ITannigan,  1  Md.  540; 
Hawhy  v.  Mayor  and  City  Council,  33  id.  270 ;  City  of  Cincinnati 
V.  WJiite,  6  Pet.  431. 

2.  Was  the  act  of  1865,  chap.  32,  within  the  scope  of  legislative 
authority  ?  Has  the  legislature  imposed  a  new  servitude  on  the 
appellant's  land,  and  added  a  burden  not  contemplated  in  the  dedi- 
cation, or  reasonably  incident  to  its  use  as  a  highway?  This  is  a 
question  which  has  been  much  debated,  and  has  been  decided  very 
differently  in  the  various  States. 

Judge  Dillon,  in  his  work  on  Municipal  Corporations,  voL  2, 
p.  675  (2d  ed.),  says  that  "  the  weight  of  judicial  authority  at  prea* 
ent  is  that  where  the  public  have  only  an  easement  in  streets,  and 
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the  fee  is  retained  by  the  adjacent  owner,  the  legislature  cannot, 
undei  the  constitutional  guaranty  of  private  property,  authorize  a 
scream  railroad  to  be  constructed  thereon  against  the  will  of  the 
adjoining  owner  without  compensation  to  him.  In  other  words, 
such  railway,  as  usually  constructed  and  operated,  is  an  additional 
servitude."  He  adds  that  as  to  horse-car  railroads  it  is  mostly 
held  that  they  '^do  not  create  a  new  burden,  hence  the  legislature 
IS  not  bound  to,  though  it  may,  provide  for  compensation  to  the 
adjoining  proprietor.'^ 

Denying  that  such  distinction  ought  to  be  drawn  and  is  the  law 
here,  the  counsel  for  the  appellants  contends  that  the  act  of  1865, 
under  which  the  appellees  claim  their  authority,  gives  an  unquah'- 
fied  right  to  build  any  kind  of  railway,  and  that  as  a  steam  rail- 
way may  be  constructed  under  that  act,  the  law  could  not  be 
constitutionally  passed,  and  is  therefore  void.  It  is  not  necessary 
for  us  to  determine  whether  a  steam  railway,  if  attempted  to  be 
laid,  would  be  without  sufficient  legal  warrant,  which  Judge  Dil- 
lon says,  notwithstanding  the  preponderance  of  decisions,  is  ''still 
the  subject  of  fair  debate,"  for  the  appellees  are  not  laying  claim  to 
any  such  right.  On  the  contrary,  they  are  building  a  horse-car 
railway  only,  and  renounce  all  claim  to  lay  any  other,  and  make 
that  disclaimer  a  part  of  their  answer  that  they  may  be  forever 
bound  thereby.  It  does  not  necessarily  follow  that  the  act  is 
wholly  unconstitutional  because  something  may  be  attempted 
under  it,  and  may  in  the  broad  language  of  the  act  seem  to  be  cov* 
ered  by  it,  which  the  legislature  could  not  authorize.  If  the  law 
will  admit  a  construction  that  will  justify  that  which  is  being 
done  under  it,  and  which  by  the  terms  of  the  law  is  clearly  war- 
ranted by  it,  to  that  extent  the  law  ought  to  be  sustained.  All 
intendments  will  bo  made  in  favor  of  the  constitutionality  of  a 
statute  that  is  not  necessarily  by  its  provisions  unconstitutionaL 
If  in  this  case  that  which  the  appellees  are  doing  under  their  char- 
ter is  warranted  by  their  charter  and  within  the  power  of  •the  leg- 
islature to  authorize,  they  ought  not  to  be  enjoined.  The  terms  of 
the  act  are  so  broad  it  is  clear  that  it  includes  the  right  to  build  a 
horse-car  railway.  It  is  a  case  of  the  major  including  the  less. 
The  question  then  recurs,  is  a  horse-car  railway  along  a  public 
street  or  highway  a  new  and  additional  servitude  on  the  land?  It 
is  well  established  that  a  highway  cannot  be  diverted  by  the  author* 
ity  of  the  legislature,  or  those  who  enjoy  the  easement,  to  other 
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purposes  than  those  for  which  it  was  dedicated  or  acquired  >  nor 
can  it  be  so  enlarged  as  to  cumulate  burdens  on  the  land  not  reason 
ably  contemplated  in  the  dedication  or  condemnation.  The  theory 
upon  which  the  courts  of  Connecticut,  New  Jersey  and  Ohio  jus- 
tify the  use  of  public  highways  for  laying  horse-car  railways  is  that 
the  dedicator  is  presumed  to  have  intended  the  highway  to  be  used 
in  such  way  by  the  public  as  would  be  most  convenient  and  com- 
fortable for  travel,  or  doing  any  necessary  work,  and  that  any  im- 
proved mode  of  using  the  road  for  any  of  tlie  contemplated  objects 
and  convenience  is  not  an  invasion  of  the  rights  of  the  owner  of 
the  abutting  land.  It  has  been  further  held  that  to.  sustain  a 
claim  of  intrusion  on  his  rip;hts  such  owner  must  show  some  injury 
other  and  different  from  that  sustained  by  the  public  generally,  for 
whose  use  the  roadway  has  been  dedicated.  City  R.  R.  Co.  v.  C. 
R.  R.  Co.,  20  N.  J.  61;  Hinchman  v.  Patterson  H.  R.  R.  Co.,  17  N. 
J.  Eq.  75  ;  Cincinnati  <£  S.  R.  R.  Co,  v.  Cumminsville,  14  Ohio,  St. 
523;  Elliott  v.  R.  R.  Co,,  32  Conn.  579. 

Judge  Cooley  draws  a  distinction  between  streets  taken  or  dedi- 
cated for  city  or  town  purposes,  and  country  highways.  He  thinks 
that  a  street  is  to  be  regarded  for  all  the  ordinary  purposes  of  a 
street,  not  only  such  as  have  been  hitherto  adopted,  but  those 
**  demanded  by  new  improvements  and  new  wants,"  and  includes 
within  *^ncw  improvements  and  new  wants,"  which  the  original 
dedication  must  havo  contemplated,  grooved  tracks  for  carriages, 
and  regards  them  as  *' almost  as  much  a  matter  of  course  as  paving 
and  grading. "  Cooley  Const.  Lim.  556.  This  distinction,  if  sup- 
ported by  authority,  upon  which  we  do  not  pass,  cannot  and  onght 
iiot  to  apply  in  this  case  ;  for  although  the  way  is  not  technically 
within  the  city  limits,  its  location  in  such  near  proximity  thereto, 
as  an  entering  way  into  the  city  and  exit  therefrom;  and  in  fact,  aa 
an  extension  of  one  of  the  city  streets  it  must,  and  ought  to  be  re- 
garded as  subject  to  the  same  burdens  in  the  way  of  use  which 
would  legitimately  fall  on  the  street,  of  which  it  is,  at  the  place  in 
question,  only  an  extension.  It  is  so  near  the  city  proper,  and  used 
in  such  way  by  the  city  people  and  others,  that  when  it  was  formally 
dedicated  many  years  ago,  it  was  then  called  Decker  street,  in  con- 
sequence of  the  mode  of  occupation  of  the  adjacent  property,  and 
the  rapidly  extending  limits  of  the  quasi  city  occupancy.  Uader 
such  circumstances,  it  must  be  supposed  the  dedicator  intended  it 
to  be  liable  to  all  the  uses  of  city  streets,  one  of  which,  it  was  so 
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absolutely  certain,  that  in  the  growth  of  the  town  it  wbnld  become. 
In  PeddicorcTs  case,  34  Md.  479,  this  court  in  passing  upon  the 
rights  of  the  Catonsville  Passenger  Railroad,  under  its  contract 
with  the  turnpike  company,  say  the  use  so  granted  does  not  (in 
the  language  of  the  court  in  14  Ohio  St.  523)  "exclude  or  seriously 
interfere  witli  the  original  modes  in  which  the  highway  was  used; 
but  simply  adds  another  in  furtherance  of  the  same  general  object." 
The  effort  to  distinguish  this  case  from  Peddicord's  is  vain.  It  is 
true  that  in  that  case  the  railroad  company  derived  their  powers  by 
contract  from  the  turnpil^e  company,  who  had  secured  the  ease- 
ment by  legislative  aid,  through  purchase  or  condemnation.  Still 
it  was  only  an  casement,  as  a  highway,  for  the  ordinary  and  usual 
uses  of  a  turnpike,  which  the  turnpike  company  had  obtained,  and 
if  the  turnpike  company  had  the  right,  under  its  charter,  to  au- 
thorize' the  Catonvillo  Railroad  Company  to  lay  such  a  track  along 
its  line  or  road,  and  such  use  by  the  railroad  company  did  not  add 
a  new  servitude  upon  the  road  as  against  the  adjacent  proprietor, 
surely  the  public  have  acquired  in  Decker  street  or  Maryland  ave- 
nue a  right  of  as  high  grade  as  the  said  turnpike  company  secured. 
If  that  be  so,  then  the  legislature,  representing  the  public,  may 
grant  this  right  of  improved  use  of  the  highway.  Whenever  a  case 
shall  arise  wherein  the  right  is  claimed  under  that  statute  to  build 
another  kind  of  road,  it  will  be  time  enough  to  consider  that  as  part 
of  the  question. 

[Omitting  a  minor  question.] 

Decree  afflmied  with  costs. 


Franklin  Bank  of  Baltimork  v.  Lynch. 

(52  Md.  270.) 

KegotiahU  inHtrumeiit  —  (uu^^ptance  —  telegram, 

A  telegram  in  the  words,  **  you  may  draw  on  me  for  $700,"  is  not  an  acceptance, 
but  It  Ib  an  authority  to  draw  at  sight,  and  implies  a  promise  to  accept  and 
pay.     (See  note,  p.  380. ) 

ACTION  on  a  draft.     The  opinion  states  the  ease.    The  lefen (V 
ant  had  judgment  below. 
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Wm.  P.  Afaulsby,  for  appellant. 
Charles  B.  Roberts,  for  appellee. 

Bartol,  C.  J.  This  suit  was  brought  by  the  appellant  a^inst 
the  appellee.  The  facts  of  the  case  were  admitted,  and  so  far  as 
material  may  be  thus  stated. 

The  appellee,  living  in  Westminster,  Maryland,  sent  to  Baer  Sl 
Co.,  of  Baltimore,  the  following  telegram. 

Westmikstek,  Md.,  April  27, 1878. 
To  A.  P.  Baer  &  Co.,  7  Oheapside,  Baltimore: 
You  may  draw  on  me  for  seven  hundred  dollars. 

Edward  Lynch. 

The  same  was  receiyed  about  two  o'clock  p.  m.  the  same  day, 
being  Saturday.  On  the  Monday  following,  Baer  &  Go.  drew  their 
draft  on  the  appellee  as  follows^ 

(•700.)  Baltimore,  April  29, 1878. 

At  sight,  pay  to  the  order  of  ourselves,  seven  hundred  dollars, 
value  received,  and  charge  the  same  to  account  of 

Arthcjr  p.  Baer  &  Go. 

To  Edward  Lynch,  Esq.,  Westminster,  Md. 

On  the  day  of  its  dat«,  the  draft  indorsed  by  Arthur  P.  Baer  ft 
Go.  was  received  by  the  appellant,  and  the  amount  therefor  placed 
to  the  credit  of  the  drawers,  upon  the  faith  of  the  telegram  and 
the  authority  thereby  given,  the  same  being  shown  to  the  appellant 

The  draft  was  sent  to  a  bank  in  Westminster  for  collection,  and 
on  the  7th  day  of  May,  1878,  was  presented  to  the  appeUee,  who 
refused  to  pay  the  same,  whereupon  it  was  protested  for  non-pay- 
ment. 

Upon  this  state  of  facts,  the  Gircuit  Gourt  instructed  the  jury 
*^  that  if  they  find  that  the  draft  was  nerer  presented  to  the  de- 
fendant for  acceptance,  and  that  there  was  no  acceptance  of  the 
same  by  him  otherwise  than  that  to  be  inferred,  or  implied  from 
the  telegram ;  and  that  he  refused  to  pay  the  same  when  presented 
to  him  for  that  purpose,  on  the  7th  of  May,  1878,  then  the  plaint- 
iff is  not  entitled  to  recover  under  the  pleadings  in  this  cause,  even 
though  the  jury  may  find  ttie  telegram  was  sent  by  the  defendant 
and  received  by  Baer  &  Go.,  and  that  the  plaintiff  knew  of  the  tele- 


Digitized  by 


Google 


APRIL  TERM,  1879.  377 


FrmnkliD  Bank  of  Baltimore  y.  LjnclL 


"  gram  and  received  the  draft  and  credited  the  firm  of  Baer  &  Co. 
with  the  amoaut  thereof,  on  the  faith  of  the  telegram,  and  of  the 
authority  thereby  given  by  the  defendant  to  said  firm." 

To  the  granting  of  this  instruction,  and  also  to  the  refusal  of  the 
prayer  offered  by  the  plaintiff,  the  latter  excepted. 

The  plaintiff's  prayer  need  not  now  be  particularly  noticed,  as 
the  questions  for  our  consideration  arise  upon  the  court's  instruc- 
tion. 

And,  first.  Was  the  telegram  equivalent  to  an  acceptance  of  the 
draft,  entitling  the  plaintiff  to  maintain  a  suit  thereon,  as  on  an  ac- 
cepted  bill? 

It  was  decided  by  the  Supreme  Court  in  Coolidge  v.  Payson,  2 
Wheat.  66  (affirming  s.  c,  2  Qallison,  233),  "  that  a  letter  written 
within  a  reasonable  time  before  or  after  a  bill  of  exchange  is  drawn, 
describing  it  in  terms  not  to  be  mistaken,  and  promising  to  accept, 
18  if  shown  to  one  who  takes  the  bill  on  credit  of  the  letter,  a  vir- 
tual acceptance  binding  the  person  who  makes  the  promise."  That 
decision  was  based  upon  the  cases  of  Pillans  v.  Von  Mierop^  3  Burr. 
1663;  Pierson  v.  Dtmlop,  Cowp.  571,  and  Mason  v.  Hunt,  1  Doug. 
296,  decided  by  Lord  Mansfield. 

It  would  seem  that  this  is  not  the  law  in  England  at  this  time, 
as  appears  from  the  opinions  of  the  eminent  counsel,  Sir  Wm.  Fol- 
lett,  Sir  John  Bayley,  Sir  Frederick  Pollock  and  Mr.  M.  D.  Hill,  in 
2  Story  C.  C.  219,  220,  and  from  the  case  of  Bank  of  Ireland  y. 
Archer,  11  M.  &  W.  384  m. 

But  the  rule  laid  down  in  Coolidge  v.  Payson  was  afterward  re- 
asserted in  Shimmelpenich  v.  Bayard,  1  Pet.  264, 283,  and  in  Boyce 
V.  Edwards,  4  id.  Ill,  121.  It  was  recognized  and  approved  by 
this  court  in  Lewis  v.  Kramer,  3  Md.  289,  and  seems  to  be  well  es- 
tablished in  this  country,  by  the  general  current  of  judicial  decis- 
ions, many  of  which  are  cited  in  Hare  &  Wallace's  note  to  the  case 
of  Bank  of  Ireland  v.  Archer,  11  M.  &  W.  390  (Am.  ed.). 

The  rule  was  laid  down  in  Coolidge  v.  Payson  with  great  strict- 
ness and  precision.  To  construe  a  promise  to  accept  as  equivalent 
to  an  actual  acceptance,  it  must  be  one  "  describing  the  bill  in 
terms  not  to  be  mistaken." 

In  Boyce  v.  Edwards,  supra,  it  was  said  that  *'  Courts  have  lat- 
terly leaned  very  much  against  extending  the  doctrine  of  \mpued 
acceptances,  so  as  to  sustain  an  action  upon  the  bill,''  and  m  the 
•ame  case  it  was  said  that ''  the  rule  laid  down  in  Coolidge  v.  Pay^ 
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607t  requires  tlie  authority  to  draw,  to  point  to  the  specific  bill  or 
bills  to  which  it  is  intended  to  be  applied,  in  order  that  the  pwrty 
who  takes  the  bill  may  not  be  mistaken  in  its  application; "  or  in 
the  words  of  Chief  Justice  Shaw,  the  authority  to  draw,  or  the 
promise  to  accept,  ought  "specifically  to  describe  or  designate  the 
bill,  so  as  to  identify  it,  and  distinguish  it  from  all  others,"  in  order 
to  bring  it- within  the  American  cases.  Carnegie  v.  Morrison,  2 
Mete.  406. 

We  refer  also  to  Wildes  v.  Savage,  1  Story,  22. 

Upon  the  authorities  we  think  it  very  clear  that  the  telegram  of 
April  27  cannot  bo  deemed  and  treated  as  an  acceptance  of  the 
draft. 

The  telegram  does  not  point  to  or  designate  the  draft ;  only  the 
amount  for  which  Baer  &  Co.  were  authorized  to  draw  is  mentioned, 
but  in  all  other  respects  the  telegram  is  silent,  not  specifying  on 
what  time  the  di*aft  is  to  be  drawn. 

In  Wildes  v.  Savage,  1  Story,  22,  the  learned  judge  said  that  the 
rule  laid  down  in  Coolidge  v.  Payson  has  never  been  held  to  apply 
to  a  bill  drawn  at  sight,  or  after  sight ;  and  assigns  very  satisfaq- 
tory  reasons  why  a  promise  to  accept  a  draft  of  that  kind  cannot  be 
deemed  or  treated  as  an  actual  acceptance. 

Wc  hold  therefore  that  this  suit  cannot  bo  maintained  as  an 
action  upon  an  accepted  draft,  and  for  the  same  reason  the  appel- 
lant is  not  entitled  to  recover  upon  the  general  money  counts. 

The  instruction  of  the  Circuit  Court  refers  to  the  pleadings;  this 
requires  us  to  examine  them  and  to  determine  the  nature  and 
ground  of  the  present  suit.  This  depends  upon  the  construction 
to  be  put  upon  the  first  count  in  the  7iarr.  If  it  is  to  be  under- 
stood as  declaring  upon  an  acceptance  of  the  draft  by  the  appellee, 
it  is  clear,  from  what  has  been  said,  that  the  plaintiff  cannot  recover 
upon  it.     But  is  that  the  true  intent  and  meaning  of  the  count? 

It  docs  not  allege  an  acceptance  by  the  defendant,  actual  or  im- 
plied, but  the  ground  of  tlie  action,  as  there  stated,  is  that  the  de- 
fendant authorized  Baer  &  Co.  to  draw  a  draft  on  him  for  1700, 
and  promised  that  he  would  pay  the  said  sum  to  the  holder  of  the 
draft  on  the  presentation  thereof  to  him,  the  defendant.  It  then 
alleges  that  in  pursuance  of  said  authority,  Baer  &  Co.  drew  the 
draft  payable  at  sight ;  that  the  same  was  indorsed  by  Baer  &  Co., 
and  passed  to  the  plaintiff  for  value,  and  was  received  by  the 
plaintiff  upon  the  faith  of  the  authority  given  to  Baer  &  Co.,  by 
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the  defendant.  It  further  alleges  tho  presentation  of  the  draft  to 
the  defendant  and  his  refusal  to  pay  the  same.  , . ;  f  .-. 

This  is  not  a  count  upon  un  accepted  draft,  but  for  tho  breach  by 
tho  ilefendant  of  his  contract  to  accept  and  pay  a  draft,  drawn  on 
him  by  his  authority. 

Tho  declaration  would  be  more  technically  accurate,  if  it  had 
avenod  in  terms  the  refusal  of  tho  appellee  to  accept  the  draft 
when  it  was  presented,  and  Ins  failure  to  pay  the  same  at  maturity, 
but  we  think  it  is  sufficient  and  substantially  avers  a  breach  by  the 
appellee  of  his  implied  promise  to  accept  and  pay  tho  draft  accord- 
ing to  its  tenor  and  effect. 

The  telegram  authorized  Baer  &  Co.  to  draw  on  the  defendant 
for  $700.  The  authority  did  not  specify  or  limit  the  terms  of  the 
draft,  or  the  time  upon  which  it  was  to  bo  drawn.  It  is  an  authority 
without  condition  or  qualification.  There  is  no  evidence  of  any 
commercial  usage,  or  other  testimony  showing  that  such  an  authority 
imports  that  the  draft  shall  be  drawn  payable  at  or  after  any  par- 
ticular time  ;  nor  is  there  any  reason  for  saying  that  it  did  not 
authorize  a  dmft  payable  at  sight;  this  is  left  to  tho  discretion  or 
convenience  of  Baer  &  Co.,  and  as  the  defendant  did  not  impose 
any  limitation  or  restriction  in  this  respect,  we  think  it  must  be 
construed  as  an  authority  to  draw  the  dmft  in  question. 

Such  an  authority  implies  a  promise  to  accept  the  draft  upon 
I)resentation,  and  to  pay  it  at  maturity,  that  is  to  say,  at  the  ex- 
piration of  the  days  of  grace,  viz.,  three  days  after  sight. 

Now  the  question  arises,  has  the  plaintiff  a  right  of  action  for  the 
breach  of  that  promise  ?  The  only  objection  that  could  bo  urged 
to  tho  plaintiff's  right  to  sue  would  arise  from  the  supposed  want 
of  privity  between  it  and  the  defendant.  The  promise  was  made 
to  Baer  &  Co.,  not  to  the  plaintiff.  But  this  objection  cannot  be 
supported.  It  has  often  been  decided  that  such  an  authority  to 
draw  and  promise  to  accept  and  pay  inures  to  tho  benefit  of  any 
bona  fide  holder  of  the  bill  who  takes  it  on  the  faith  of  the  promise. 

In  such  case  the  import  and  meaning  of  the  promise  is  that  it  is 
not  made  exclusively  to  the  drawer  of  the  bill,  but  is  a  promise 
made  to  any  person  into  whose  hands  tho  bill  may  come  "bona  fide 
for  value  ;  that  the  same  sball  be  accepted  and  paid  according  to 
its  tenor  and  effect ;  and  such  person  may  maintain  an  action  tor 
the  breach  of  the  promise. 

This  question  was  ably  considered  and  decided  by  Judge  Story 
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in  Rtiitsell  v.  Wiggin^  2  Story,  213,  and  by  the  Supreme  Court  of 
Massachusetts  in  Carnegie  v.  Morrison^  2  Mete.  381,  where  the 
subject  is  treated  with  great  abihty  in  the  opinion  of  Ohief  Justice 
Shaw. 

The  doctrine  of  the  liability  of  a  party,  giving  authority  to  draw, 
to  any  bona  fide  holder  of  the  bill  drawn  pursuant  to  such  authority, 
lies  at  the  foundation  of  the  law  governing  'betters  of  credit" 
in  the  commercial  world,  and  is  well  considered  in  the  two  cases 
last  cited. 

In  tills  case  the  plaintiif  was  a  holder  of  the  draft  for  valvs 
{Swift  V.  Tyson,  16  Pet.  1  ;  Maitland  v.  Oiiizens*  National  Bank, 
40  Md.  540 ;  8.  c,  17  Am.  Rep.  G20),  and  is  not  affected  by  the  state 
of  accounts  between  Baer  &  Co.  and  the  defendant;  the  evidence 
mentioned  in  the  first  bill  of  exceptions  was  therefore  immaterial, 
and  ought  to  have  been  rejected. 

There  is  no  evidence  of  fraud,  collusion  or  bad  faith  on  the  part 
of  Baer  &  Co.  and  the  plaintiff,  in  respect  to  the  indorsement  and 
delivery  of  the  draft;  nor  is  there  any  ground  for  imputing  laches 
to  the  plaintiff  in  presenting  the  draft  for  acceptance. 

For  the  reasons  stated,  we  think  the  Circuit  Court  erred  in  giving 
its  instruction  to  the  jury,  and  that  the  plaintiff's  prayer  ought  to 
have  been  granted. 

Judgment  reversed  and  new  Irtcd  ordered. 

Note  btths  Rbportkr.— An  authority  to  draw  at  ninety  days,  from  time  to  time,  in 
such  amounts  as  may  be  required,  not  exceeding  a  specified  aggregate,  is  sufficient  to  oon-> 
stitute  an  acceptance.  UUter  Co,  Bank  v.  Macfarlan,  6  Hili,  434 ;  s.  a,  8  Den.  558.  See, 
also,  to  same  effect,  NeUon  t.  Pint  Nat.  Bank,  4S  Ul.  89 ;  .moeS  t.  Lewis,  4  Mich.  450. 
Daniels  (Neg.  Inst.,  1 561)  says:  **  But  while  it  should  dearly  appear  that  the  bill  oorrespondi 
to  the  authority  or  promise,  we  cannot  perceive  that  there  should  be  any  nicety  of  descrip- 
tion, as  to  number,  amount,  date,  or  otherwise.**  '*  It  is  sufficient,"  he  says,  if  **  it  comet 
fairly  and  reasonably  within  its  terms/*  In  Central  Savings  Bank  t.  Bi<^uirds,  109  Mass. 
418,  a  telegraphic  authority  to  draw  for  $2,000,  at  tlilrty  days,  was  held  a  Talid  aooeptanoe. 


Lanok  V.  Wagkbiu 

(»Md.810.) 

Damages — eanstquential  —  ir^ncUon, 

In  an  action  on  a  bond  given  on  an  injunction  restralnhig  the  erection  of  a  stable 
it  was  held  that  injury  done  to  the  plaintiff's  cows,  hy  exposure  to  the 
weather,  and  the  consequential  diminution  of  their  flow  of  milk,  was  a 
proper  item  of  damage.     {See  note,  p.  882.) 
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AOTIOJN^  on  injunction  bond.    The  opinion  states  the  case.   The 
plaintiff  had  judgment  below. 

W.  E,  Hoffman^  for  appellant. 

//.  P.  Jordan^  for  appellee. 

Bartol,  G.  J.  At  the  instance  of  Lange,  the  appellant,  a  writ 
of  injunction  was  issued  by  the  Circuit  Court  for  Baltimore  county, 
prohibiting  the  appellee  from  completing  the  erection  of  a  brick 
stable  upon  an  alley-way,  which  Lange  averred  the  appellee  had  no 
right  to  close,  without  his  consent  The  injunction  was  afterward 
dissolved ;  and  this  suit  was  brought  on  the  injunction  bond  of  the 
appellants,  to  recover  damages  sustained  by  the  appellee,  by  reason 
of  the  injunction. 

The  right  of  action  is  not  disputed;  the  only  questions  raised  by 
the  bills  of  exception  relate  to  the  subject  of  damages  and  are  pre- 
sented in  the  form  of  exceptions  to  testimony,  and  to  the  rulings 
by  the  court  below  upon  the  prayers. 

These  exceptions  will  be  disposed  of  in  the  order  in  which  they 
appear  in  the  record. 

Fird  exception.  Proof  was  offered  that  the  appellee  was  engaged 
in  supplying  his  customers  with  milk,  and  kept  a  number  of  milch 
cows.  His  frame  stable  having  become  somewhat  out  of  repair, 
was  partially  torn  down  in  the  summer  of  1877,  and  he  began  to 
erect  a  brick  stable  in  its  place. 

In  August  of  that  year,  he  was  stopped  by  the  injunction,  which 
continued  till  the  6th  day  of  December  following;  after  it  was  dis- 
solved, the  appellee  went  on  to  complete  the  building  and  had  it 
finished  about  the  25th  of  the  same  month.  While  the  injunction 
was  in  force,  the  appellee's  cows  were  deprived  of  their  accustomed 
and  proper  shelter,  and  were  more  exposed  to  the  weather. 

The  question  propounded  to  the  witness,  and  objected  to  by  the 
appellants,  was  ''what  was  the  effect  upon  the  cows,  if  any,  in  con- 
sequence of  being  exposed  to  the  wet  and  cold  weather,  because  you 
could  not  finish  the  brick  stable  while  the  injunction  suit  was  pend- 
ing?"   It  seems  to  us  the  question  was  pertinent  and  legal. 

One  of  the  grounds  of  special  damage  stated  in  the  nart.  was 
*'  the  injury  done  to  his  cattle  by  exposure  to  the  weather,  requiring 
extra  care  and  food  and  causing  their  flow  of  milk  to  greatly  de- 
erease.^    Such  damage  was  one  of  the  direct  consequences  of  tha 
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injanction,  for  which  the  plaintiff  was  entitled  to  recover.     HamiU 
ton  V.  State,  32  Md.  348;  Lawson  v.  Price,  45  id.  124;  J9.  £  0.  R. 
Co.  V.  TJiompson,  10  id.  76,  88. 
[Other  matters  omitted.] 

Judgment  affirmed  with  costs, 

KoTB  BY  THE  Repobtbr.— ThJs  docision  seems  opposed  to  PviUman  Palace  CariJo.  v. 
Barker^  4  Col.  844;  s.  c,  84  Am.  Rep. 89;  and  H6bb%  v.  London,  etc,  i2|/.  Co.,  L.  K ,  10  Q. 
B.  Ill,  cited  in  note,  84  Am.  Rep.  92. 

The  Hohba  case  was  very  recently  followed,  but  criticised,  by  Fby,  J.,  in  McMahon  \. 
Field,  Ch.  Div.,  44  L.  T.  (N.  S.)  175.  There  the  plaintiff  hired  stables  of  the  defendant  in 
order  to  put  some  horses  there  which  he  wished  to  dispose  of  at  a  fair  held  in  the  town. 
Soon  after  the  horses  arrived  they  were  turned  out  of  the  stables  in  consequence  of  the 
defendant  having  also  let  them  to  some  other  person,  and  as  he  did^ot  supply  the  plaintiff 
with  other  accommodation  for  the  horses  he  was  compelled  to  obtain  it  elsewhere.  The 
plaintiff  claimed  damages  for  injury  sustained  by  the  horses  by  being  thus  suddenly 
turned  out  of  the  stables  and  exposed  to  the  weather  while  he  was  seeking  other  stables 
for  them.  Held,  not  recoverable.  The  court  said :  "  If  there  had  been  no  decision  on  the 
point  I  should  hold  a  person  who  breaks  a  contract  must  take  the  consequences  of  that 
breach,  and  the  fact  that  something  which  coincides  with  the  breach  produces  the  result 
does  not  relieve  him  from  the  consequences.  But  that  does  not  appear  to  be  the  law.  The 
case  of  Hobbay.  London  and  Smiih-tcestem  RaUtoay,  L.  R,,  10  Q.  B.  Ill,  has  been  pressed 
upon  me,  and  I  am  unable  to  find  any  distinction  between  that  case  and  the  present. 
There  the  illness  of  the  plaintiflTs  wife  was  the  result  in  the  first  place  of  the  breach  of  con- 
tract ;  secondly,  of  the  physical  condition  of  the  wife;  and  thirdly,  the  physical  state  of  the 
weather  on  the  night  In  question,  on  which  she  was  obliged  to  take  a  walk.  Here  the 
injury  to  the  horses  was  the  result,  first,  of  the  breach  of  contract;  secondly,  of  the  phys- 
leal  condition  of  the  horses;  and  thirdly,  of  the  state  of  tho  weather  on  the  afternoon  In 
question.  In  giving  judgment  in  that  case,  Cockburn,  C.  J.,  after  stating  two  hj-pothetical 
cases,  said  (L.  R.,  10  Q.  B.  119):  *  In  either  of  those  cases  the  injury  is  too  remote,  and  I 
think  that  Is  the  case  here ;  it  is  not  the  necessary  consequence,  it  is  not  even  the  probable 
consequence  of  a  person  being  put  down  at  an  improper  place,  and  having  to  walk  home, 
that  he  should  sustain  either  personal  injury  or  catch  a  cold.'  If  that  is  a  correct  state- 
ment of  the  law  I  am  bound  to  find  that  it  is  not  the  necessary  and  probable  consequence 
of  the  horses  being  turned  out  of  the  stable  on  a  May  afternoon,  that  in  going  to  a  neighbor. 
Ing  stable  they  should  catch  cold.  Horses  are  moved,  and  there  is  nothing  to  show  that 
these  horses  were  more  susceptible  to  cold  than  other  horses.  Archibau),  J.,  said  (L.  R., 
10  Q.  B.  124)  that  *  in  the  case  of  breach  of  contract  the  party  breaking  the  contract  must  be 
held  liable  for  the  proximate  and  probable  consequences  of  such  breach ;  that  is,  such  as 
might  have  been  fairly  in  the  contemplation  of  the  parties  at  the  time  the  contract  was 
entered  Into.*  If  that  be  a  sound  view  of  the  law  I  must  hold  that  neither  the  particular 
condition  of  the  horses  nor  of  the  weather  on  that  afternoon  was  in  the  contemplation  of 
the  parties  to  the  contract  when  they  entered  into  it.  I  follow  that  case  because  it  is  an 
authority  of  the  Court  of  Appeal,  and  not  because  it  is  to  my  mind  a  satisfactory 
decision." 

The  Albany  Law  Journal  says  (vol.  23,  p.  844):  **  The  Hobbe  case  and  the  Barker  case 
seem  to  us  to  strain  the  law  to  its  extreme.  Railways  are  not  provided  for  the  convey- 
ance of  the  healthy  and  robust  alone.  Sick  and  delicate  people  have  a  right  to  carriage, 
and  are  every  day  transported,  as  well  as  those  who  are  strong  and  in  health.  It  is  not 
the  fault  of  the  passenger  that  he  is  sick  or  delicate,  or  is  made  sick  by  the  exposure  con 
sequent  upon  the  railway  company's  negligence.  Especially  is  it  not  the  fault  of  the 
woman  that  she  is  menstruating.  Loss  of  business  from  such  illness  may  not  be  recove^ 
able;  but  why  is  not  the  illness  the  direct  and  easily-foreseen  result  of  the  negligent  ex* 
posurer  Suppose,  for  example,  there  is  a  railway  collision  and  wreck,  and  the  cars  take 
fire  and  are  consumed.    All  the  passengers  easily  escape  except  one,  who  is  sick  or  has  a 
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wooden  leg,  and  perishes  in  the  attempt.  Here  is  an  *  intervening.  Independent  cause  *  — 
the  sickness  or  the  wooden  leg.  That  was  not  the  fault  of  the  railway  company.  It 
'  appertained  exclusively '  to  the  passengren  But  will  any  one  deny  the  liability  of  the 
company?   The  law  of  the  cases  cited  will  bear  revision." 

Writing  in  the  Saulhem  Law  Review  (Nov.  187j)),  Mr.  Thompson  sayB  in  reference  to  the 
Hobba  case:  **It  is  true  that  the  taking  of  a  false  step  by  the  passenger,  resulting  in  a 
broken  limb  or  the  sustaining  of  a  bodily  injury  by  htm  from  the  overturning  of  a  carriage, 
in  attempting  to  continue  his  journey  to  his  destination,  are  not  consequences  which  could 
ordinarily  be  reasonably  anticipated  to  follow  from  setting  him  off  at  the  wrong  station. 
But  that  a  female  passenger,  when  compelled  to  walk  a  distance  of  several  miles  in  the 
middle  of  a  wet  night,  because  no  shelter  nor  conveyance  could  be  obtained  at  the  station 
to  which  she  was  wrongfully  taken,  might  catch  cold,  is  a  consequence  which,  it  would 
seem,  could  reasonably  be  anticipated  to  follow  such  a  breach  of  the  contract  of  carriage, 
and  is  stich  as  may  be  taken  to  have  been  in  the  contemplation  of  the  parties  as  fairly 
flowing  from  it.  It  must  be  in  the  contemplation  of  the  parties  that  if  in  the  breach  of  the 
contract  of  carriage  the  passenger  is  placed  in  such  a  position,  or  is  surrounded  by  such 
circumstances,  that  his  health  is  endangered,  either  by  reason  of  the  nature  of  the  expos- 
ure or  on  account  of  his  feebleness  of  body,  his  age,  or  his  being  unaccllmated,  sickness 
will  probably  ensue,  causing  damage  to  him.** 

In  Waller  v  Midland  Ot.  We^  of  Ireland  liy.  Cb.,  12  Ir.  L.  T.  145,  the  defendants  hav- 
ing failed  to  provide  horse-boxes,  pursuant  to  contract,  for  the  conveyance  of  horses  for 
sale  by  auction  in  Dublin  on  the  day  but  one  following,  the  owner  was  compelled  to  send 
them  by  road,  a  distance  of  twenty-four  miles.  In  order  that  they  might  arrive  in  due  time 
for  the  sale  and  for  previous  inspection  by  purchasers.  The  horses,  which  were  valo* 
able  hunters,  were  in  soft  condition  at  the  time  of  the  delivery  to  the  defendants.  They 
were  deteriorated  in  appearance  by  the  fatigue  of  the  rood  journey ;  one  of  them  was 
lamed,  and  such  as  were  sold  realized  prices  below  what  would  have  been  otherwise 
obtained,  while  the  others  were  left  on  the  owner's  hands.  It  appeared  that  If  they  had 
been  in  hard-fed  condition  previously  they  would  havo  borne  the  journey  without  injury. 
The  company *s  station-master  was  at  the  time  of  the  contract  aware  of  the  intended  sale, 
and  of  the  day  on  which  it  was  to  take  place.  The  Queen's  Bench  Division  held  that  the 
injury  was  attributable  to  the  default  of  the  defendants,  and  not  to  the  condition  in  which 
the  Iu>r8QS  had  been;  and  that  damages  awarded  in  consequence  of  the  deterioration  in 
their  selling  value,  occasioned  by  the  road  journey,  were  not  too  remote.  **The  deteriora- 
tion of  the  horses  in  the  present  case,  directly  caused  by  the  fatigue  of  the  journey,  seems 
to  me,**  said  May,  C.  J.,  **to  resemble  the  Inconvenience  which  was  allowed  for  in  Hohb% 
r,L/it&  W.  Ry,  Co,  rather  than  the  expenses  occasioned  by  the  illness;  **  and  the  court 
were  unanimously  of  opinion  that  the  damages  fell  within  both  branches  of  the  ruled'  fined 
in  Hadleyf.  Baxeiidale^  9Exch.  &41,  SM,  as  being  the  natural  and  necessary  result  of  the 
journey  to  which  the  horses  were  subjected,  and  as  being  such  as  might  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties  at  the  time  they  made  thecon' 
tract  as  the  probable  result  of  its  breach.  On  appeal  however,  4  Ir.  L.  R.  STO,  it  was  held 
(!re versing  this  decision)  that  tho  company  were  not  liable  in  damages  for  the  entire  of  the 
loss  which  the  plaintiff  sustained  in  consequence  of  the  injuries  occasioned  by  the  road 
journey,  but  that  the  measure  of  damages  was  the  deterioration  which  the  horses,  if  in 
ordinary  condition  and  fltto  make  the  journey,  would  have  suffered  thereby,  and  the  time 
and  labor  expended  on  the  road,  such  alone  coming  within  the  rule  laid  down  In  Hobbs  r. 
L,  dt  S.  W.  Ry,  Co. 

8ee,  also,  a  series  of  articles  entitled  Remoteness  of  Consequential  Damage,  in  Irish  Lau 
Times^  voL  16,  258,  et  seq.  McMahon  t.  Fields  tupra^  has  very  reoently  been  reversed  by 
the  Omui  of  Appeal,  but  the  opinions  are  not  yet  reported. 
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CULBBRTSOK'  V.  SmITH. 
(88  M(L  628.) 

NegotiabU  instrument — guaranty — indomement-^ttatute  offraiud$, 

A.  made  his  sealed  note,  payable  twelve  months  after  date  to  the  order  of  B. 
Nine  months  thereafter  C.  the  mother  of  A.,  indorsed  the  note  in  blank.  B. 
sued  C.  as  upon  a  guaranty,  and  at  the  trial  wrote  above  the  indorsement  a 
guaranty,  expressing  as  the  consideration  of  the  goaranty,  the  loan  to  A., 
and  the  original  promise  of  A.  that  C.  should  guarantee  the  note,  and  forbear 
to  bring  suit  on  the  note  for  two  years  or  more.  The  plaintiff  also  offered 
parol  evidence  to  prove  the  facts  recited  in  the  guaranty  thus  over  written. 
Held,  that  the  defendant  could  not  be  lield  either  as  original  maker  or  in- 
dorser,  nor  as  guarantor. 

ACTION  on  a  guaranty  of  a  sealed  note.     The  opinion  states  the 
facts.    The  defendant  had  judgment  below. 

Louis  E.  Mc Comas  and  Andrew  K.  Sy ester ^  for  appellant. 

If.  Kyd  Douglas,  for  appellee. 

Alvey,  J.  This  action  is  foanded  upon  what  is  alleged  to  be  a 
guaranty  by  the  appellee  of  payment  of  a  single  bill^  made  by 
George  G.  Smith,  the  son  of  the  appellee,  to  the  appellant,  for 
$3,663. 

The  single  bill  is  dated  the  1st  of  May,  1871,  and  is  made  pay- 
able twelve  months  after  date.  It  was,  on  the  day  of  its  date,  de- 
livered to  the  appellant  for  money  borrowed  by  Smith;  and  about 
nine  months  thereafter,  the  appellee  wrote  her  signature  without 
any  thing  more  across  the  back  of  the  note,  and  over  this  blank  in- 
dorsement the  appellant  at  the  trial  below  wrote  the  following: 

*'In  consideration  of  the  loan  of  the  money  mentioned  in  the 
within  single  bill  to  my  son,  and  in  fulfillment  of  his  representa- 
tions to  the  payee  that  I  would  guarantee  or  become  surety  for  the 
payment  of  the  money,  and  in  consideration  of  the  payee's  promise 
and  agreement  not  to  press  the  payment  of  this  single  bill  at  its 
maturity,  and  to  forbear  suit  thereon  for  two  years  or  more,  I 
hereby  guarantee  the  payment  thereof  to  the  said  Samuel  Gulbert- 
son,  should  George  G.  Smith  make  default  in  payment  thereofc" 

The  appellee  pleaded  that  she  never  promised,  or  was  never  in* 
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debtedy  as  alleged,  and  that  she  never  made  the  guaranty  alleged; 
and  she  resisted  the  appellant's  right  to  recover  upon  two  grounds: 
1.  That  there  was  no  suflBcient  writing  to  gratify  the  requirement 
of  the  statute  of  frauds;  and  2.  That  there  was  no  sufficient  con- 
sideration for  the  alleged  undertaking.  There  was  an  agreement 
that  all  errors  in  pleading  should  be  waived,  and  that  either  party 
should  be  at  liberty  to  introduce  any  evidence  that  would  be  admis- 
sible under  a  proper  state  of  pleading. 

In  answer  to  the  defense  of  the  appellee,  the  appellant  contends 
and  offered  evidence  for  the  purpose  of  showing  that  the  contract 
as  between  the  appellant  and  George  G.  Smith,  resulting  in  the 
making  and  delivery  of  the  single  bill,  was  not  complete  and  exe- 
cuted until  the  blank  indorsement  was  placed  upon  the  single  bill 
by  the  appellee  ;  that  the  single  bill  had  been  made  and  delivered 
provisionally  only,  previous  to  that  time;  that  it  was  contemplated 
from  the  beginning  of  the  transaction,  that  the  appellee  would  be- 
come surety  for  the  ultimate  payment  of  the  money  loaned,  and  for 
which  the  single  bill  was  given,  and  that  the  money  was  loaned 
upon  that  assurance  and  understanding,  as  between  the  original 
parties  to  the  single  bill.  But  notwithstanding  the  parol  evidence 
offered  by  the  appellant,  the  court  below  held  that  the  statute  of 
frauds  constituted  an  insuperable  barrier,  and  that  the  appellant 
could  not  recover;  and  after  careful  consideration,  we  fail  to  dis- 
cover any  ground  upon  which  that  ruling  can  be  successfully  ques- 
tioned. 

In  the  case  of  promissory  notes,  and  also  of  non-negotiable  notes, 
aot  under  seal,  questions  often  arise  as  to  the  effect  of  a  blank  in- 
dorsement placed  thereon  by  a  party  other  than  the  payee  or  his 
indorsee,  the  question  in  such  case  being  whether  the  party  thus 
indorsing  should  be  held  liable  as  an  indorser,  or  as  an  original 
promisor?  Story's  Pi;om.  Notes,  §  473.  And  in  all  such  cases,  in 
order  to  construe  such  blank  indorsement  into  a  joint  original 
promise  with  that  expressed  upon  the  face  of  the  note,  it  is  neces- 
sary that  it  should  appear  either  that  the  signature  was  placed  on 
the  note  at  the  time  it  was  made  or  before  it  passed  to  the  payee, 
or  so  soon  thereafter,  and  under  such  circumstances  as  will  give  it 
relation  to  the  original  making  of  the  note.  This  is  the  principle 
of  many  of  the  cases  relied  on  by  the  appellant;  as  for  example, 
Morris  v.  Bird^  11  Mass.  436.  In  that  case  it  was  held,  that  although 
the  blank  indorsement  was  placed  upon  the  note  sabeeqnent  to  tta 
Vol.  XXXVI— 49 
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time  at  which  tho  note  was  made  and  delivered  by  the  principal 
debtor,  yet  the  act  of  placing  the  signature  upon  the  note  should  be 
referred  to  the  date  of  the  note;  and  that  the  party  thus  signing 
the  note  in  execution  of  a  previous  promise  should  be  held  to  assent 
to  such  reference,  so  as  to  bo  considered  as  having  placed  his  name 
upon  the  note  before  it  was  passed  to  the  payee,  and  thus  be  made 
an  original  promisor.  So  in  the  case  of  Samson  v.  Tliornton,  3 
Mete.  275,  and  again  in  the  case  of  Union  Bank  v.  Willis,  8  id.  504. 
And  in  the  case  of  Hawks  v.  FhilHps,  7  Gray,  284,  much  relied  on 
by  the  appellant,  it  was  held,  that  where  a  person,  not  a  party  to  a 
promissory  note,  who  after  its  delivery  to  tho  payee  placed  his  name 
upon  the  back  of  it  pursuant  to  an  agreement  made  with  tho  payee 
before  the  making  of  the  note,  though  without  the  knowledge  of 
the  maker,  was  liable  on  the  note  as  a  joint  maker.  These  cases, 
and  others  decided  upon  the  same  principle  are  not  within,  ^nd 
therefore  not  affected  by,  tho  statute  of  frauds,  and  consequently 
parol  evidence  was  admissible  for  the  purpose  of  showing  the  cir- 
cumstances under  which  the  signatures  were  placed  on  the  notes. 

But  in  the  case  under  consideration,  the  note  being  under  seal, 
the  party  placing  her  name  upon  the  back  of  the  note  cannot  be 
regarded  as  a  joint  obligor  with  the  maker  of  the  note,  nor  can  she 
be  regarded  as  an  indorser  in  the  ordinary  sense  of  that  term, 
which  implies  obligation  to  pay,  as  upon  a  negotiable  note.  The 
circumstances  of  the  case  moreover  all  repel  the  idea  that  there 
was  any  thing  inchoate  or  incomplete  in  regard  to  the  binding 
effect  of  tho  note  itself,  as  between  tho  original  parties  to  it  The 
noto  must  speak  for  itself.  It  is  an  unqualified  promise  to  pay, 
after  the  lapse  of  a  definite  period  of  time,  under  the  hand  and 
seal  of  the  debtor.  It  was  duly  delivered,  and  tliereby  the  original 
debt  was  merged,  and  it  has  ever  since  been  held  by  the  payee; 
and  there  can  be  no  question  of  its  being  completely  binding  upon 
the  maker,  irrespective  of  the  fact  whether  the  apj>ellee  had  ever 
indorsed  it  or  not.  The  blank  indorsement  having  been  placed 
upon  this  note  nine  months  after  its  date  and  delivery,  that  in- 
dorsement, if  it  could  have  any  effect  at  all,  could  only  be  effect- 
ive as  a  guaranty,  and  that  is  the  nature  of  the  contract  as  ex- 
pressed  by  the  appellant  in  the  writing  over  the  signature  of  the 
appellee. 

Such  being  the  case,  the  important  question  is,  whether  tihe 
blank  indorsement  of  the  appellee  authorized  the  writing  of  aaoh 
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contract  over  the  signature  as  has  been  written,  and  whether  that 
contract  can  be  enforced  under  the  statute  of  frauds  (29  Gar.  II, 
chap.  3,  §  4),  which  provides  **that  no  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  special  promise  to  an- 
swer for  the  debt,  etc.,  of  another  person,  etc.,  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some  memoran- 
dum or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,"  etc. 

In  England,  prior  to  the  Mercantile  Law  Amendment  Act  of  19 
and  20  Vict.,  chap.  97,  §  3,  which  made  a  change  in  this  respect, 
the  construction  of  the  foregoing  provision  of  the  statute  of 
frauds  was  established,  to  the  effect,  that  the  word  "agreement'* 
should  be  understood  as  requiring  written  evidence  of  the  consider- 
ation for  the  promise  as  well  as  the  promise  itself ;  and  therefore 
when  one  promised  in  writing  to  pay  the  debt  of  a  third  person, 
without  stating  on  what  consideration,  it  was  held  that  parol  evi- 
dence of  the  consideration  was  inadmissible,  and  consequently  such 
promise,  appearing  to  be  without  consideration  upon  the  face  of 
the  written  engagement,  was  nudum  pactum,  and  gave  no  cause  of 
action.  This  was  the  construction  adopted  in  the  leading  case  of 
Wain  V.  Warllera,  6  East,  10,  and  that  construction  nas  been,  with- 
out qualification,  adopted  in  this  State,  and  strictly  adhered  to  in 
all  the  decisions  of  this  court  Wyman  v.  Oratj,  7  H.  &  J.  409  ; 
Elliot  V.  Oicse,  id.  457;  Aldridge  v.  Turnery  1  G.  &  J.  427 ;  Nahh 
v.  Koontz,  17  Md.  283 ;  Mitchell  v.  McCleary,  42  id.  374 ;  Deutsh 
V.  Bondy  46  id.  104 ;  Ordeman  v.  LawsoUy  49  id.  135. 

Of  the  undertakings  within  this  provision  of  the  statute  of 
frauds,  there  are  two  classes  which  should  be  carefully  discrimina- 
ted, the  one  from  the  other.  In  tho  first  are  cases  in  which  the 
guaranty  or  promise  is  collateral  to  the  principal  contract,  but  is 
made  at  the  same  time,  and  becomes  an  essential  ground  of  the 
credit  given  to  the  principal  debtor.  In  such  case,  there  is  not, 
nor  need  be,  any  other  consideration  than  that  moving  between 
the  creditor  and  the  original  debtor.  And  in  the  second  class  are 
cases  in  which  the  collateral  undertaking  is  subsequent  to  the  crea- 
tion of  the  debt,  and  is  not  the  inducement  thereto,  although  the 
subsisting  liability  is  the  ground  of  the  promise,  without  any  dis- 
tinct and  unconnected  inducement  In  this  case  there  must  be 
some  further  consideration  shown,  having  an  immediate  respect  to 
sach  liability;  as  the  consideration  for  the  original  debt  will  not 
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attach  to  the  sabfscqaent  collateral  promise.  Story  on  Prom.  Notes,  § 
457  ;  1  Pars,  on  Cont.  496  ;  Leonard  y.  Vredenburgh,  8  Johns.  29; 
5  Am.  Doc.  317. 

To  the  first  of  these  classes  the  cases  of  N^abb  v.  Koontz  and 
Mitchell  V.  McCleary  belong,  in  which  the  guaranties  were  held 
good;  and  to  the  second  class  the  cases  of  Elliott  v.  Oeise  and  Aldridge 
V.  Turner  belong,  in  which  the  guaranties  were  held  bad,  becaase, 
while  the  promises  were  sufficiently  expressed,  there  was  a  failure 
to  express  in  writing  the  consideration  upon  which  they  were 
founded. 

In  the  case  of  Ndbb  v.  Koontz,  supra,  the  defendant,  at  the  Joot 
of  a  promissory  note  of  9k  feme  covert,  made  payable  to  the  plaintiff, 
for  value  received,  at  the  same  time  of  the  making  and  delivery  of 
the  note,  wrote  and  signed  the  following  guaranty  :  '*  I  hereby 
guarantee  the  payment  of  the  above  note  on  maturity.^  The  question 
in  that  case  was,  whether  the  guaranty  sufficiently  expressed  the 
consideration,  to  gratify  the  statute  of  frauds;  and  this  court  held 
that  it  did.  The  writing  signed  by  the  party  sought  to  be  charged 
clearly  expressed  the  promise,  and  by  reading  the  written  promise 
of  guai-anty,  made  simultaneously  with  the  note,  as  referring  to  the 
note,  and  as  part  of  one  and  the  same  transaction,  the  consideration 
for  the  guaranty  was  made  sufficiently  apparent  by  writing.  The 
consideration  that  supported  the  note  equally  supported  the  guar- 
anty. And  upon  the  same  principle  the  case  of  Mitchell y,  McCleary, 
supra,  and  also  that  of  Coldham  v.  Showier,  2  Car.  &  K.  N.  P.  261, 
were  decided;  and  many  other  cases  to  the  same  effect  might  be 
cited. 

There  are  cases  to  be  found  where  parol  evidence  has  been  admit- 
ted to  support  guaranties  sought  to  be  enforced,  by  showing  the 
consideration  for  the  undertaking ;  but  those  decisions  have  been 
made  in  States,  as  in  Massachusetts  and  others,  where  it  is  held  that 
the  promise  only,  and  not  the  consideration,  need  appear  on  the  face 
of  the  guaranty  itself.  Packard  y.  Ricliardson,  17  Mass.  122 ;  9  Am. 
Dec.  123.  But  as  we  have  shown,  this  is  not  the  law  of  this  State. 
Here  the  effort  is  to  supply  by  parol  evidence,  not  only  the  con- 
sideration, but  the  promise  also;  and  if  such  a  guaranty  as  is  heie 
attempted  to  be  made  out,  by  the  evidence  produced,  could  be  en- 
forced, it  would  be  in  the  teeth  of  the  plain  terms  of  the  statate  of 
frauds,  and  would  let  in  all  the  evils  that  it  was  the  design  of  that 
Aatnte  to  ezolnde.    Indeed,  it  would  seem  to  be  too  plain  for  quee* 
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tion,  that  a  mere  blank  indorsement  of  a  third  party  on  an  instru- 
ment, such  as  we  have  in  this  ease,  cannot  be  construed  into  such 
an  agreement  or  note  in  writing  as  will  gratify  the  statute ;  nor  ie 
the  statute  gratified,  either  in  its  letter  or  object,  by  the  subsequent 
wnting  placed  over  the  signature  of  the  appellee  by  the  appellant. 
See  cases  of  Jach  v.  Morrison^  48  Penn.  St  113  ;  Schafer  v.  F.  Jf. 
Bank,  59  id.  144,  and  Wilson  v.  Martin,  74  id.  159. 

The  case  of  Oist  v.  Drakely,  2  Gill,  330,  though  much  relied  on 
by  the  appellant,  has  no  application  to  this  case.  There,  it  is  true, 
the  notes  were  under  seal  and  they  were  indorsed  by  the  defendant 
in  blank,  and  he  was  held  liable  thereon.  But  such  indorsements 
were  made  under  special  arrangement,  and  before  the  notes  were 
delivered  to  the  payee ;  and  these  notes  thus  indorsed  were  used 
for  the  benefit  of  the  defendant,  and  as  means  of  paying  his  own 
individual  indebtedness  io  the  corporation  in  whose  name  the  notes 
were  made.  In  that  case  both  the  defendant  and  the  corporation 
were  liable,  not  upon  a  joint,  but  upon  several  original  undertak- 
ings. The  promise  of  each  was  a  direct  original  promise,  founded 
upon  the  same  consideration,  in  which  both  were  interested.  The 
credit  was  not  given  solely  to  either,  but  to  both  as  separate  con- 
tractors, upon  co-existing  contracts,  one  under  seal  and  the  other 
not,  but  both  contracts  forming  parts  of  the  same  general  trans- 
action. De  Wolf  V.  Babaud,  1  Pet.  476,  499.  Such  a  contract  is 
not  within  the  provision  of  the  statute  of  frauds,  and  hence,  in 
the  decision,  there  is  no  reference  to  the  statute. 

With  these  views  of  the  principles  of  law  that  control  the  case, 
this  court  is  of  opinion  that  the  several  prayers  offered  by  the  ap- 
pellant for  instruction  to  the  jury  were  properly  rejected,  and  that 
there  was  no  error  in  the  instruction  actually  given  by  the  court 
below;  and  the  judgment  must  therefore  be  affirmed. 

Judgmeni  affirmed. 


BOSB  V.  COFFIBLD. 

(53  Md.  IS.) 

PartnerMp — diaaol'ution  -^  rwHee  to  preHouB  deaien. 

A  partnersbip  indorsed  tlie  note  of  third  persons  to  tbe  plaintiff  for  yalne.  Al 
mAtmity  tlie  note  was  renewed  by  the  checic  of  third  persons  indorsed  h^ 
the  partnership  and  others.    Pending  the  running  of  the  note  the  partiMf«> 


Digitized  by 


Google 


390  MARYLAND, 


Rose  V.  Coffield. 


ship  had  been  dissolved,  and  notice  thereof  had  been  published  in  the  newB> 
papers,  but  there  was  no  proof  that  the  plaintiff  took  or  read  them,  and 
there  was  no  proof  of  actual  notice  to  him  of  the  dissolution.  Held,  that  he 
could  k'ecover  against  the  partnership  on  the  check.* 

ACTION  on  a  check.     The  opinion  states  the  case*     The  plaint- 
iff had  judgment  below. 

William  A,  Sfetaart,  for  appellant. 

Thomas  B.  HorwitZy  for  appellee. 

Miller,  J.  This  suit  was  brought  by  the  appellee  against  the 
appellants,  Eose  and  Porter,  as  partners,  composing  the  firm  of 
•*  J.  B.  Rose  &  Co.,"  upon  a  check,  of  which  the  plaintiff  was  the 
indorsee  and  holder.  This  check  was  upon  the  Citizens'  National 
Bank  for  $430,  was  dated  the  29  th  of  November,  1871,  and  was 
payable  on  the  2d  of  December  following.  It  was  drawn  by  *'  East- 
man &  Rogers,"  to  the  order  of  "J.  B.  Rose  &  Co.,"  and  bears  the 
indorsement  of  the  payees  and  also  of  two  oth6r  firms.  The  proof 
shows  that  this  check  was  given  in  renewal  of  a  promissory  note  for 
the  same  amount,  dated  the  27th  of  October,  1871,  payable  one 
month  after  date,  drawn  and  indorsed  by  the  same  firms,  and  also 
indorsed  by  another  firm.  The  plaintiff  received  this  note  on  the 
day  of  its  date,  from  Rose,  in  good  faith,  and  paid  him  therefor 
1430  in  cash.  He  also  received  the  check  in  renewal  of  the  note 
on  the  day  of  its  date  from  Rose,  who  then  indorsed  the  name  of 
"  J.  B.  Rose  &  Co."  thereon.  At  the  date  of  the  note  and  for 
some  years  prior  thereto  Rose  &  Porter  had  been  partners,  con- 
ducting the  printing  business  under  this  firm  name,  Rose  being  the 
active  business  manager  of  the  firm.  On  the  16th  of  November, 
1871,  after  the  date  of  the  note,  but  before  the  check  was  given, 
the  firm  was  dissolved,  and  notice  of  the  dissolution  published  in 
the  newspapers  of  Baltimore  city  for  several  days.  But  there  ia 
no  proof  that  the  plaintiff  took  or  read  either  of  the  papers  in 
which  this  publication  was  made,  and  there  is  therefore  nothing  in 
the  case  bringing  homo  to  him  actual  notice  of  the  dissolution  or 
afiectiug  him  with  notice  thereof.  Boyd  v.  McCanriy  10  Md.  118. 
In  this  state  of  case  the  question  arises  whether  Porter  is  liable 
upon  this  check,  the  firm  having  been  in  fact  dissolved  before  Rosa 
indorsed  the  firm's  name  thereon. 

*  To  same  effect,  Hayiiei  ▼.  Carter  (12  Hefsk.  7).  S7  Am.  Bep.  MT. 
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It  is  familiar  law,  that  after  dissolution  one  partner  cannot  impose 
new  obligations  on  the  firm,  or  vary  the  form  or  character  of  those 
already  existing.  Ellicott  v.  Nicholhy  7  Gill,  100 ;  Bell  v.  Morrison^ 
I  Pet.  370,  He  has  no  authority  after  dissolution  to  give  a  note  in 
the  firm's  name,  even  though  its  consideration  be  a  pre-existing 
debt  of  the  firm,  nor  to  renew  an  existing  note  of  the  dissolved 
firm,  for  these  constitute  new  contracts,  and  cannot  therefore 
bind  his  former  partner.  Hurst  \.  Hill,  8  Md.  399;  Hopkins 
v.  Boyd,  11  id.  107;  Martin  y.  Kirk,  2  Humph.  529;  National 
Bank  v.  Norton,  1  Hill,  572.  But  to  this  general  nile  there  are 
certain  well  defined  and  clearly  established  exceptions  or  qualifica- 
tions. For  instance,  the  agency  of  each  partner  tobind  his  copart- 
ners can  only  be  effectually  determined  by  giving  notice  of  its 
revocation.  The  principle  is  therefore  now  well  established,  that 
where  a  partnership  is  voluntarily  dissolved,  or  one  of  the  ostensible 
or  known  partners  retires  from  the  firm  (which  is  in  fact  a  dissolu- 
tion), and  there  is  no  public  notice  of  the  dissolution  given,  by 
publication  in  a  newspaper  or  otherwise,  the  power  of  each  to  bind 
the  rest  as  to  third  persons,  who  have  no  knowledge  of  the  dissolu- 
tion, remains  in  full  force,  although  as  between  the  partners  them- 
selves, a  dissolution  or  a  retirement  is  a  revocation  of  the  authority 
of  each  to  act  for  the  others  ;  and  hence  if  a  known  partner  retires, 
and  no  siich  notice  is  given,  he  will  be  liable  to  be  sued  in  respect 
to  a  promissory  note  made  after  his  retirement  by  his  late  partner 
in  the  name  of  the  firm — even  though  the  plaintiff  may  have  had 
no  dealings  with  the  firm  previous  to  the  retirement  or  before  the 
making  of  the  note.  Lindley  on  Partnership,  327;  Parkin  v.  Carru- 
ihers,  3  Esp.  248;  Williams  v.  Keats,  2  Stark.  290;  Mulford  v.  Griffin, 
1  Fost  &  Fin.  145;  Anderson  v.  Weston,  6  Bing.  N.  C.  296;  Ketcham  v. 
Clark,  6  Johns.  144;  5  Am.  Dec.  197;  Dickinson  v.  Dickinson,  25 
Gratt.  321.  In  such  cases  the  law  regards  the  contract  as  made  with 
the  firm  and  on  their  credit^  and  holds  the  retiring  partner  liable, 
upon  theprinciple  that  where  one  of  two  innocent  persons  must  suffer 
from  giving  a  credit,  he  who  has  misled  the  confidence  of  the  other, 
and  has  been  the  cause  of  the  credit,  either  by  his  representations 
or  his  negligence,  ought  to  suffer  instead  of  the  other.  Again, 
while  public  notice  by  advertisement,  such  as  was  given  in  this 
case,  may  suffice  to  conclude  all  persons  who  have  not  had  any 
previous  dealings  with  the  firm,  it  will  not  be  sufficient  as  to  those 
who  have  had  snch  dealings.     All  the  authorities  agree  that  as  to 
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persons  who  havo  previousij  dealt  with  the  firm,  it  is  requisite  that 
actual  notice  of  the  dissolution  should  be  brought  home  to  them, 
or  at  least  that  the  creait  should  be  given  under  circumstances 
from  which  actual  notice  may  be  inferred.  Story  on  Part.,  §  161  ; 
Pars,  on  Part  412.  But  what  will  amount  to  such  previous  deal- 
ing as  to  entitle  a  party  to  notice  of  this  kind  is  sometimes  a 
difficult  question,  and  this  in  fact  is  the  real  and  only  point  of 
difficulty  in  the  case  before  us. 

It  has  been  argued  with  much  force  that  the  plaintiff  had  but  a 
single  transaction  with  this  firm  before  its  dissolution,  which  con- 
sisted simply  of  the  purchase  by  him  of  the  note  of  the  27th  of 
October,  and  that  this  did  not  amount  to  such  dealing  with  the 
firm,  as  to  entitle  him  to  actual  notice.  So  far  as  our  researches 
have  extended,  the  cases  in  which  this  question  has  been  considered 
are  not  numerous,  and  those  in  which  the  decisions  have  necessarily 
turned  upon  it  are  very  few.  It  is  certain  that  no  inflexible  rule 
or  standard  of  dealing,  by  which  all  cases  can  be  governed  or 
measured,  has  been  established.  There  was  a  very  able  discussion 
of  the  question  in  the  Court  of  Errors  of  New  York,  in  the 
case  of  Vernon  v.  Manhattan  Co.,  22  Wend.  183 .  In  that  case 
a  note  for  15,000  was  given  by  Vernon  &  Co.  in  December, 
1831,  payable  to  Moore.  It  was  indorsed  by  another  firm 
after  Moore's  name,  and  in  that  shape  was  discounted  by  the 
bank  for  Moore's  accommodation.  There  were  then  several 
renewals  of  it  in  the  same  form,  with  payments  reducing  the  amount 
until  the  15th  of  April,  1833,  when  the  note  sued  on  for  the  balance 
of  11,700  was  drawn  by  one  of  the  partners  in  the  partnership  name. 
The  firm  of  Vernon  &  Co.  continued  until  the  28th  of  February, 
1833,  when  it  was  dissolved,  and  notice  of  the  dissolution  published 
in  the  newspapers.  There  was  therefore  but  one  original  note, 
though  it  was  followed  by  several  renewals  before  the  dissolution, 
and  the  court  hold  that  the  bank  must  be  considered  as  having  had 
dealings  with  the  firm  within  the  meaning  of  the  rule  requiring 
actual  notice  of  the  dissolution.  That  decision  was  followed  ty  the 
Supreme  Court  of  the  same  State  in  National  Bank  v.  Norton,  1 
Hill,  572,  where  a  note  was  indorsed  by  a  firm  and  discounted  by 
the  bank,  and  several  renewals  with  deductions  followed.  In  that 
case  the  original  note  was  discounted  on  the  24th  of  January,  1837, 
And  the  firm  was  dissolved,  and  notice  of  dissolution  dnly  pnblished 
on  the  Ist  of  February,  1837,  so  that  the  first;»  as  well  as  the  sub- 
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sequent  renewals  took  place  after  the  dissolution.  The  court  held 
that  the  note  sued  on  being  an  attempt  to  renew  an  old  note  of  the 
firm  which  lay  in  the  bank,  and  was  confessedly  binding  on  the 
firm,  the  partners  must  be  considered  as  dealers  with  the  bank^  and 
that  the  latter  was  therefore  entitled  to  actual  notice  of  the  disso- 
lution. In  Ward  well  v.  Haighi,  2  Barb.  549,  two  previous  transac- 
tions, one  consisting  of  a  purchase  of  goods  for  cash,  and  the  other 
a  purchase  on  credit,  which  was  paid  prior  to  the  dissolution,  were 
held  suflScient  In  Clapp  v.  Rogers^  2  Kern.  283,  two  previons  very 
small  purchases  on  credit,  one  to  the  amount  of  $11.03,  and  the 
other  to  $20.40,  which  had  been  paid  prior  to  the  dissolution,  were 
likewise  held  sufiScient,  and  the  Court  of  Appeals,  by  Denio,  J., 
said  the  rule  requiring  actual  notice  "proceeds  upon  a  general  pre- 
sumption that  one  giving  credit  to  a  mercantile  firm  does  so  upon 
the  responsibility  of  the  individual  partners;  and  we  cannot  annex 
to  it  a  distinction  based  upon  the  amount  of  the  credit  without 
destroying  that  certainty  which  is  essential  to  its  utility."  In  the 
subsequent  case  of  City  Bank  of  Brooklyn  v.  McCJiesney^  20  N.  Y. 
240,  there  was  no  public  notice  of  the  dissolution  by  publication  in 
the  newspapers  or  otherwise,  and  what  is  said  by  the  court  in  that 
case,  upon  the  question  we  are  now  considering,  may  well  be  re- 
garded as  a  mere  dictum.  Reference  has  also  been  made  to  the 
cases  of  Hutchins  v.  Bank  of  Tennessee,  Hutchins  v.  Sims,  and 
Hutchins  v.  Hudson,  8  Humph.  418,  423,  426;  Oriniian  v.  Baton 
Rouge  Mills  Co.,  7  La.  Ann.  638,  and  Amidown  v.  Osgood,  24  Vt. 
278,  in  which  are  to  be  found  decisions  or  dicta,  bearing  to  some 
extent  upon  this  question,  but  we  discover  nothing  in  any  of  them 
in  conflict  with  the  New  York  decisions  we  have  cited. 

The  principle,  as  shown  by  these  authorities,  upon  which  this  rule 
of  actual  notice  is  founded,  seems  to  embrace  the  present  case.  That 
principle  is  that  credit  already  raised  on  the  faith  of  the  partnership 
is  presumed  to  be  continued  on  the  same  footing,  unless  special 
notice  of  a  change  be  given;  and  as  every  partner  knows,  or  has  the 
means  of  knowing,  who  are  the  persons  with  whom  his  firm  has 
transacted  business,  and  from  whom  it  has  received  credit,  publio 
policy  and  natural  justice  alike  demand  that  he  should  give  to 
every  such  party  personal  and  special  notice  of  the  withdrawal  of 
his  responsibility.  As  was  said  by  the  Chancellor,  in  Vernon  v 
Manhattan  Co.,  the  word  "  dealing*'  when  used  in  reference  to  this 
rule  "is  merely  used  as  a  general  term  to  convey  the  idea  that  the  per- 


Digitized  by 


Google 


394  MARYLAND, 


Hose  ▼.  Coffield. 


son  who  is  entitled  to  aotual  notice  of  the  dissolution  must  be  one 
who  has  had  business  relations  with  the  firm,  by  which  a  credit  is 
raised  upon  the  faith  of  the  copartnership."  It  may  be  true,  as 
was  most  forcibly  stated  by  Senator  Verplanck  in  the  same  case, 
that  one  who  merely  takes  the  negotiable  paper  of  a  firm  from  a 
third  hand,  and  receives  payment  through  a  bank,  or  passes  it  away 
to  another,  cannot  be  called  a  dealer  with  the  firm ;  and  it  may  well 
be  said  that  it  would  be  to  require  impossibilities,  to  insist  that  the 
partners  of  a  large  commercial  house  in  extensive  business  should 
be  able  to  know  for  years  who  had  been  the  last  holder  of  their  paper, 
or  through  whose  hands  it  may  have  passed,  and  to  send  to  all  of 
them  special  notice,  as  dealers.  But  the  case  now  before  us  is  not 
of  that  character,  and  no  such  difficulty  arises.  The  plaintiff  re- 
ceived the  note  of  October,  1871,  with  all  the  subsequent  indorse- 
ments then  upon  it,  directly  from  Bose,  one  of  the  partners  of  this 
firm,  then  subsisting,  and  paid  him  for  it  its  full  face  value,  thus 
bringing  the  plaintiff  and  the  firm  into  a  mutual  dealing.  It  can- 
not be  doubted  but  that  by  this  transaction  a  credit  was  raised  upon 
the  faith  of  the  partnership,  that  the  plaintiff  gave  them  credit,  and 
relied  upon  the  united  responsibility  of  the  two  partners.  Porter, 
the  other  ostensible  and  known  partner,  knew,  or  had  the  means  of 
knowing,  through  whom  the  money  upon  this  note  was  raised. 
The  plaintiff  dealt  in  this  transaction  immediately  and  directly  with 
the  finn,  and  did  not  receive  the  note  from  a  third  party,  and  merely 
pass  it  away  to  another.  Nor  is  there  any  proof  to  show  that  this 
firm  was  a  great  commercial  house,  engaged  in  extensive  trade,  and 
constantly  issuing  their  negotiable  securities,  so  as  to  make  it 
difficult  for  them  to  know  through  whose  hands  their  paper  may 
have  passed.  We  are  therefore  of  opinion,  this  case  must  be  gov- 
erned by  the  general  rule,  and  that  actual  notice  of  the  dissolution 
should  have  been  given  to  the  plaintiff  in  order  to  relieve  the  defend- 
ant, Porter,  from  responsibility  on  this  check. 

It  follows  there  was  no  error  in  the  rulings  upon  the  prayers  con- 
tained in  the  third  exception,  The  evidence  offered  in  the  fii^t 
and  second  exceptions  was  also  clearly  admissible.  It  was  part  of 
the  plaintiff's  case  to  offer  in  evidence  the  note  of  October,  1871, 
not  only  to  show  the  consideration  for  the  check  sued  on,  but  to 
establish  a  previous  dealing  with  the  firm,  and  to  show  the  circum- 
stances  under  which  ho  received  the  note,  what  he  paid  for  it,  and 
that  he,  in  fact,  received  it  from  one  of  the  partners  of  the  firm. 

Judgment  affirmed  with  costs. 
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Mayor  and  City  Council  of  Baltihobb  v,  O'Dokk&ll. 

(53  Md.  110.) 

Municipal  corporation  —  negligence  —  contractor — repair  of  struts, 

A  citj  employed  an  individual  upon  contract  to  repair  one  of  its  streeta.  The 
contractor's  servants  stretched  a  rope  across  the  street  and  hung  a  lighted 
lantern  upon  the  rope  at  night.  The  lantern  was  broken  and  extinguished 
by  boys.  The  plaintiff,  in  driving  a  hack  at  night,  came  in  contact  with  the 
rope  and  was  injured.  The  city  authorities  and  the  contractor  had  no  notice 
of  the  rope.     Held,  that  the  plaintiff  could  recover  against  the  city.* 

ACTION  of  damages  for  personal  injuries.     The  opinion  states 
the  facts.     The  plaintiff  had  judgment  below. 

James  L.  McLane,  for  appellant 

John  K.  Cowen,  for  appellee. 

Irving,  J.  This  appeal  presents  the  single  question  whether 
the  mayor  and  city  council  of  Baltimore  are  liable  in  damages  to 
the  appellee  for  injuries  received  by  him  while  West  street,  one  of 
the  streets  of  the  corporation,  was  undergoing  repair,  by  reason 
of  the  neglect  of  the  contractor  who  was  doing  the  work  to  give 
sufficient  warning  of  the  work  being  in  progress.  The  facts  are 
few.  West  street,  which  is  admitted  to  be  one  of  the  streets  of  the 
city  of  Baltimore,  was  by  ordinance  directed  to  be  repaired, 
re-paved  and  re-curbed.  Joseph  C.  Manning,  a  contractor,  entered 
into  contract  with  the  mayor  and  city  council  to  do  the  work.  He 
employed  Frederic  Crowley  to  superintend  the  work.  The  street 
being  impassable,  Crowley  caused  a  rope  to  bo  stretched  across  the 
street  to  prevent  travel  thereon.  He  directed  a  person  to  suspend 
a  lamp  from  the  rope  as  a"  warning.  The  person  whom  he  left  in 
charge  did  suspend  such  lamp,  but  it  was  immediately  broken  and 
extinguished  by  stones  thrown  by  some  boys.  The  person  left  m 
charge  took  the  lamp  to  his  home,  in  the  vicinity,  to  repair  or 
replace  it,  and  did  not  replace  it  that  night.  During  his  absence 
the  appellee,  in  attempting  to  pass  up  that  street,  driving  his  hack, 
came  in  contact  with  the  rope,  of  which  he  had  no  warning,  8n<I 
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received  the  iDJuries  for  which  he  sued  the  appellant.  No  officer 
of  the  city  had  notice  of  the  rope  being  stretched  across  the  street, 
and  Crowley  had  no  orders  from  the  city  authorities  or  any  other 
person  on  the  subject. 

The  appellant  contends  that  inasmuch  as  the  work  was  being 
done  by  an  independent  contractor,  pursuing  an  employment 
wholly  independent  of  the  city,  who  was  free  to  exercise  his  own 
judgment  as  to  the  mode  of  conducting  the  work  and  the  assist- 
ants he  was  to  employ,  the  rule  of  respondeat  superior  does  not 
apply,  and  that  the  contractor  alone  is  responsible,  if  any  one  is. 
In  reply  the  appellee  admits  that  ordinarily  as  a  condition  prece- 
dent to  holding  superior  amenable,  the  relation  of  master  and 
servant  must  be  shown  to  exist,  and  that  in  the  case  of  a  contractor 
employing  others  to  do  the  work  these  sub-employees  cannot  be 
strictly  regan^ed  as  servants  of  the  city;  but  he  insists  that  another 
rule  applies  which  fixes  the  responsibility  of  the  city  in  this  case. 
That  rule  he  insists  is  this,  that  where  the  person,  for  whom  the 
work  to  be  done  is  under  a  pre-existing  obligation  to  have  the  work 
done  in  a  particular  way,  or  to  have  certain  precautions  against 
accident  observed,  he  cannot  be  discharged  by  creating  the  relation 
between  himself  and  another  of  employee  and  contractor.  The 
learned  judge  who  decided  the  case  below  regarded  the  appellant  as 
under  such  pre-existing  obligation,  and  so  instructed  the  jury,  and 
it  is  that  ruling  we  are  asked  to  review. 

This  is  a  question  upon  which  there  is  some  conflict  of  authority, 
and  is  therefore  not  entirely  free  from  difficulty. 

The  cases  of  Barry  v.  St.  Louis,  17  Mo.  121,  and  Painter  r. 
Mayor,  46  Penn.  St.  213,  cited  by  the  appellant,  strongly  sustain 
their  position,  but  the  weight  of  authority  is  the  other  way,  and 
upon  full  examination  we  think  that  sound  reason  and  proper  public 
policy  do  not  sustain  the  decisions  in  Missouri  and  Pennsylvania 
on  the  subject  The  case  of  Storrs  v.  €ity  of  Utica,  17  N.  Y.  109, 
is  precisely  analogous  to  this  case  and  lays  down  the  law,  as  we 
think,  in  accordance  with  sound  principle.  In  that  case  there  was 
a  sewer  to  be  built,  and  the  city  let  out  the  contract  of  building  it. 
In  making  the  sewer  an  excavation  was  made  in  the  street  which 
was  left  open  in  the  night-time,  without  guards,  lights  or  warnings 
of  the  danger  it  created.  PlaintiflE  drove  into  it  and  was  injured. 
Defense  was  made  that  the  contractor  was  liable  and  not  the  city; 
but  this  defense  was  not  sustained  by  the  conrt  and  plaintiff  re- 
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covered  against  tlie  city.  On  appeal  the  Supreme  Court  affirmed 
Judge  Pratt's  ruling,  and  on  further  appeal  to  the  Court  of  Ap- 
peals, that  court  affirmed  the  decision.  Judge  Cohstock,  in 
delivering  the  opinion  of  the  court,  puts  the  decision  on  the  express 
ground  that  the  obligation  rested  on  (he  municipal  corporation  to 
keep  the  streets  in  a  safe  condition  for  travel.  He  says  "  although 
the  work  may  be  let  out  by  contract,  the  corporation  still  remains 
charged  with  the  care  and  control  of  the  street,  in  which  the  im- 
provement is  carried  on.  The  performance  of  the  work  necessarily 
renders  the  street  unsafe  for  night  travel.  This  is  a  result  which 
does  not  all  depend  on  the  care  or  negligence  of  the  laborers  em- 
ployed by  the  contractor.  The  danger  arises  from  the  very  nature 
of  the  improvement,  and  if  it  can  be  averted  only  by  special  pre- 
cautions such  as  placing  guards  or  lighting  the  street,  the  corpora- 
tion, which  has  authorized  the  improvement,  is  plainly  bound  to 
take  those  precautions.  The  contractor  may  very  properly  be  bound 
by  his  agreement  not  only  to  construct  the  sewer,  but  also  to  do 
such  other  acts  as  are  necessary  to  protect  travel.  But  a  municipal 
corporation  cannot,  I  think,  in  this  way  either  avoid  indictment  oh 
behalf  of  the  public,  or  its  liability  to  individuals."  The  same 
doctrine  is  maintained  by  the  Supreme  Court  of  the  United  States 
in  Ciiy  of  Chicago  v.  RobbinSy  2  Black,  418,  and  in  Bobbins  v.  Chicago 
City,  4  Wall  657.  The  weight  of  authority  is  now  so  much  in  favor 
of  this  view,  that  Judge  Dillok  in  his  excellent  work  on  Municipal 
Corporations,  §§  791,  792,  793,  states  this  to  be  the  better  doctrine. 
In  Byler  v.  County  Commissioners  of  Allegany,  49  Md.  257  ;  s.  c, 
33  Am.  Rep.  249,  the  court  had  occasion  to  examine  the  many  cases 
on  this  subject,  and  recognized  the  authorities  to  which  we  have 
adverted  as  properly  defining  the  law.  In  that  case  the  Chesapeake 
and  Ohio  Canal  was  shown  to  be  under  obligation  to  keep  up  a 
certain  bridge  over  a  public  road  which  the  canal  crossed.  Its 
obligation  was  undeniable,  but  this  court  held  that  the  county 
commissioners  were  not  thereby  exempted  from  liability  for  injury 
resulting  from  the  non-repair  of  the  bridge,  which  formed  a  part 
of  the  public  highway,  because  the  primary  obligation  rested  on 
them  to  see  to  it  that  the  public  highways  were  kept  in  a  safe  and 
passable  Condition.  The  opinion  in  that  case  so  fully  collates  and 
considers  the  authorities  bearing  on  this  subject,  it  is  wholly  un- 
necessary to  extend  this  opinion  by  further  citations.  It  is  proper 
to  say  that  Deforms  case  (30  Md*  179),  which  has  been  cited  by 
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appellants'  counsel  to  sustain  his  view,  does  not  conflict  with  the 
principles  herein  announced.  One  of  the  very  grounds  of  removal 
in  that  case  was  that  an  instruction  granted  excluded  from  the  jury 
the  consideration  of  the  question  whether  or  not  the  work  being 
done  by  Deford  was  not  in  itself  a  nuisance.  Besides  the  case  in 
no  way  involved  this  question  of  primary  obligation  belonging  to  a 
municipal  corporation.  In  the  case  under  consideration  the  city 
might  have  provided  by  the  contract  for  the  exercise  of  due 
precaution  by  the  contractor  against  an  accident,  so  as  to  make  the 
contractor  answerable  to  the  city,  in  the  event  of  injuries  sustained, 
bui  could  not  by  the  contract  I'elieve  itself  from  liability.  The 
contract  actually  provides  for  the  contractor's  keeping  the  street  in 
repair  for  two  whole  years  after  the  work  should  be  completed.  If 
the  view  of  the  appellant,  that  the  exclusive  control  of  the  street 
by  the  contract  passed  into  the  hands  of  the  contractor  be  true, 
then  the  city's  liability  would  be  gone  so  long  as  the  contractor's 
udthbrity  existed  under  the  contract     That  cannot  be. 

The  court  properly  instructed  the  jury,  in  the  first  prayer  of 
the  plaintiff,  "  that  it  was  the  duty  of  the  defendant  to  take  proper 
precaution,  by  proper  guards,  signals,  lights  or  other  warnings,  to 
warn  persons  of  the  impassable  condition  of  the  street,  so  as  to 
prevent  injuries  to  persons  passing  along  said  street,  and  if  the 
jury  further  find  that  the  defendant,  and  those  employed  by  it  in 
repairing  and  re-curbing  said  street,  did  not  use  ordinary  care  in 
providing  such  precautions,  and  that  the  plaintiff  in  consequence 
of  such  neglect  to  provide  such  precautions  was  thrown  from  his 
hack  while  driving  with  ordinary  care  along  said  street,  then  the 
plaintiff  is  entitled  to  recover."  No  defect  in  the  plaintiff's  second 
prayer  respecting  the  measure  of  damages  has  been  pointed  out, 
and  the  court  sees  none.  The  defendant's  first  prayer  was  properly 
rejected,  because  of  the  reasons  already  given  to  justify  the  plaint- 
iflTs  first  prayer.  We  find  no  error  and  the  judgment  will  be  aflfcw 
mod. 

Judgmeni  affirmed  with  costM. 
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Robinson  v.  State. 

KoBiKsoN  V.  State. 

(58  Md.  151.) 
Crimifial  law  —  burglary  —  evidence — purpose  of  breakinff. 

On  a  trial  for  burglary,  evidence  on  the  part  of  the  priaoner  that  the  owner  <^ 
the  house  was  a  lewd  woman,  and  that  he  had  had  improper  intinuu^  wiU& 
her,  is  competent  to  characterise  the  breaking. 

riONVICTIOX  of  burglary.    The  opinion  states  the  case. 

William  P,  Maulsbi/y  Jr.,  for  appellant. 

CJiarles  J.  M,  Owinn,  attorney-general,  for  appellee. 

Alvey,  J.  The  indictment  in  this  case  charges  the  prisoner 
with  feloniously  and  burglariously  breaking  and  entering,  in  the 
night-time,  the  dwelling-house  of  one  Morgan,  with  intent  the  goods 
and  chattels  of  the  said  Morgan,  then  and  there  being,  feloniously 
to  steal,  take,  and  carry  away. 

According  to  the  common-law  definition  of  a  burglar,  as  given 
us  by  Loi*d  Coke  (3d  Inst.  G3),  it  is  '*  he  that  in  the  night-time 
breaketh  and  entereth  into  a  mansion-house  of  another,  of  int^t 
to  kill  some  reasonable  creature,  or  to  commit  some  other  felony' 
within  the  same,  whether  his  felonious  intent  be  executed  or  not** 
This  definition  has  been  adopted  by  Hale,  Hawkins,  and  Black- 
stone.  1  Hale's  P.  C.  549;  Hawk.  P.  C,  b.  1,  ch.  38,  §  1;  4  Bl.  Com, 
224. 

One  of  the  elements  essential  to  constitute  the  crime,  according 
to  this  definition,  is  the  felonious  intent  with  which  the  breaking 
and  entry  of  the  house  may  have  been  effected.  If  not  with  such 
intent,  then  the  breaking  and  entry  would  be  at  the  common  law 
nothing  more  than  a  trespass.  4  Bl.  Com.  227.  Therefore  the 
breaking  and  entry  of  a  dwelling-house  at  night  with  intent  to 
commit  a  battery,  or  with  an  intent  to  commit  adultery,  is  not  a 
felony.     Com.  v.  Newell,  7  Mass.  247,  State  v  Cooper,  16  Vt  551. 

It  was  therefore  very  material,  on  the  question  of  intent,  to  show 
for  what  object  the  prisoner  broke  and  entered  the  house.  If  he 
really  entered  the  house  solely  for  the  purpose  of  having  illioit  con 
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nectioQ  with  the  prosecating  witness,  he  coald  not  be  found  guilty 
of  burglary.  Proof  of  the  fact  of  such  being  his  object  would  be 
diflBcult  to  furnish  otherwise  than  as  it  might  be  inferred  from  the 
previous  relations  of  the  parties,  and  such  circumstances  as  would 
be  calculated  to  induce  a  belief  in  the  mind  of  the  prisoner  that 
he  would  be  I'eadily  and  willingly  received  by  the  witness.  We 
gather  from  the  testimony  that  the  witness,  Mrs.  Morgan,  was  a 
licentious,  dissolute  woman,  and  she  herself  proves  that  the  pris- 
oner had,  upon  two  former  occasions  at  least,  been  to  see  her,  and 
had  visited  other  women  in  the  same  house.  The  entry  into  the 
house  was  in  the  absence  of  the  husband  of  the  witness,  and  when 
the  prisoner  was  first  discovered  he  was  in  her  bed-room.  Upon 
being  accosted  by  the  witness,  instead  of  trying  to  conceal  his  iden- 
tity, he  gave  his  name  and  sought  recognition.  With  these  facts 
in  proof,  we  think  the  evidence  offered  by  the  prisoner,  as  set  out 
in  the  bills  of  exception,  when  coupled  as  it  was  with  the  proffers 
to  follow  it  up  in  the  manner  stated  in  the  exceptions,  should  have 
been  admitted.  U  it  bo  true  as  offered  to  be  shown,  that  the  pris- 
oner had  knowledge,  at  the  time  of  his  entry  into  the  house,  of  the 
lewd  and  lascivious  habits  and  character  of  the  witness,  or  that  he 
had  had  improper  intimacy  or  intercourse  with  her,  these  were  cir- 
cumstances proper  to  be  left  to  the  jury  for  their  consideration  in 
passing  upon  the  question  of  intent  with  which  the  act  was  done. 
We  must  therefore  reverse  the  rulings  contained  in  the  excep- 
tions, and  award  a  new  trial. 

Rulings  reversed,  and  new  trial  awarded. 


Evans  v.  Davidson. 

(58  Md.  S4B.) 

Mcuter  and  servant  —  negligent  — -  eoune  of  emptopment. 

In  the  absence  of  his  master  a  general  farm  servant  working  in  his  master's 
oom-field  with  other  servants  undertook  to  drive  out  a  cow  of  the  plaintiff 
which  had  broken  into  the  field,  and  in  so  doing  negligently  struck  her  with 
a  stone  and  killed  her  while  she  was  in  the  field.  HM,  that  tlie 
was  liable.    (See  naU,  p.  403.) 
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ACTION  of  damages  for  killing  a  cow.     The  opinion  states  the 
case.    The  defendant  had  judgment  below. 

Albert  Constable  tind  Henry  W.  Archer ^  for  appellant 

George  A.  Blake  and  W.  E.  Evane^  for  appellee. 

Alyey^  J.  The  only  substantial  question  in  this  case  is  whether 
the  defendant,  the  present  appellee,  is  liable  for  the  wrongful  act 
of  his  servant  in  killing  the  plaintiff's  cow  while  driving  her  out  of 
the  defendant's  corn-field. 

It  appears  in  proof  that  the  defendant  was  a  farmer,  and  that  his 
farm  adjoined  that  of  one  Boulden;  that  he  had  employed  on 
his  farm  negro  Lewis  and  two  other  negro  hands,  and  that  they 
were  employed  for  a  period  of  nine  months  to  do  general  farm  work 
on  the  farm;  that  on  the  day  the  plaintiff's  cow  was  killed  the 
defendant  was  away  from  home,  and  that  the  three  negro  servants 
or  hirelings  were  at  work  in  the  corn-field  cultivating  the  corn, 
when  a  herd  of  cattle,  consisting  of  about  thirty  head,  among 
which  was  the  plaintiff's  cow,  broke  into  the  defendant's  corn-field, 
where  his  hirelings  were  at  work,  from  the  adjoining  farm  belonging 
to  Boulden;  and  that  upon  discovering  the  cattle  among  the  corn 
the  servants  '*  immediately  started  to  drive  them  out,  and  in  doing 
80  the  said  negro  Lewis  negligently  struck  the  plaintiff's  cow  with  a 
stone  and  killed  her  before  she  had  left  the  field."  There  was  also 
proof  on  the  part  of  the  defendant  that  he  had  given  no  orders  in 
regard  to  driving  cattle  out  of  the  field,  and  that  he  did  not  know 
that  the  cattle  were  in  the  com  until  after  the  cow  had  been  killed. 

The  court  below,  at  the  instance  of  the  defendant,  instructed  the 
jury  that  there  was  no  evidence  in  the  cause  legally  sufficient  to 
entitle  the  plaintiff  to  recover.  To  this  ruling  and  the  rejection  of 
the  prayers  offered  by  the  plaintiff  the  latter  excepted. 

There  is  no  question  as  to  whether  the  relation  of  master  and 
servant  existed  between  the  defendant  and  the  party  doing  the 
wrongful  act  complained  of;  that  is  conceded.  But  the  question 
is  whether  the  act  of  driving  the  cow  out  of  the  corn-field  was 
within  the  scope  of  the  servant's  employment  under  the  circum- 
slances  of  the  case. 

If  that  act  was,  either  expressly  or  by  fair  implication,  embraced 
within  the  employment  to  do  general  farm  work  on  the  defendant's 
larm,  then  it  is  clear  the  latter  is  liable  for  any  wrong  or  negligence 
Vol.  XXXVI—  51 
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eommitt^d  by  the  servant  in  doing  the  act  authorized  to  be  done. 
In  one  sense,  where  there  is  no  express  command  by  the  master,  all 
wrongful  acts  done  by  the  servant  may  be  said  to  be  beyond  the 
acope  of  the  authority  given  ;  but  the  liability  of  the  master  is  not  de- 
termined upon  any  such  restricted  interpretation  of  the  authority  and 
d  u ty  of  the  servant  If  the  servant  be  acting  at  the  time  in  the  course 
of  his  master's  service  and  for  his  master's  benefit,  within  the  scope 
of  his  employment,  then  his  act,  though  wrongful  or  negligent^  is 
to  be  treated  as  that  of  the  master,  although  no  express  command  or 
privity  of  the  master  be  shown.  This  general  principle  is  sanctioned 
by  all  the  authorities.  Baltimore  £  Ohio  R,  Co.  v.  Blocker,  27  Md. 
277 ;  B.  £  Y,  Turnpike  Co,  v.  Boone,  45  id.  344  ;  Turberville  v. 
Slampe,  1  Ld.  Raym.  265;  Huzzey  v.  Field,  2  0.  M.  &  R  439  ;  Sey- 
mour  V.  Grecnwoody  7  H.  &  N.  354  ;  Limpvs  v.  London  Oeh.  Om" 
nibus  Co,y  1  II.  &  Colt.  526 ;  Barwick  v.  English  Joint  Stock  Bank,, 
L.  R,  2  Exch.  202;  Wood  Mast.  &  Servt,  §  307,  and  the  au- 
thorities  there  collected.  Therefore  the  fact  that  the  master  gave 
no  express  direction  in  regard  to  driving  the  cattle  out  of  the  corn- 
field and  did  not  know  of  their  being  in  it  until  after  the  doing  the 
injury  complained  of,  will  not  avail  to  exonerate  the  master,  if  the 
servant  was  acting  in  the  course  of  his  employment. 

Was  then  the  servant  acting  in  the  course  of  his  employment  ? 
What  is  embraced,  as  commonly  understood,  in  general  farm  work? 
In  the  very  nature  of  the  employment  there  must  be  some  implied 
authority  and  duties  belonging  to  it  ;  and  this  as  well  for  the  pro- 
tection ol  the  master  as  third  parties.  If  for  instance,  a  servant 
thus  employed  should  see  a  gate  open  or  a  panel  or  fence  down, 
through  which  a  herd  of  cattle  might  or  would  likely  enter  and 
destroy  his  master's  grain,  we  suppose  all  would  say,  that  it  would 
be  the  positive  duty  of  the  servant  to  close  the  gate  or  put  up  the 
fence,  to  prevent  the  destruction  of  the  grain  ;  and  if  he  should 
paSvS  by  and  willfully  neglect  such  duty,  it  would  constitute  cause 
and  a  sufficient  justification  for  the  discharge  of  the  servant.  If 
that  be  so,  how  much  more  imperative  the  duty,  where  as  in  this 
case,  in  the  absence  of  the  master,  the  servant  being  in  the  field  at 
work,  and  seeing  a  herd  of  cattle  break  into  the  field,  and  in  the 
act  of  destroying  the  com,  to  drive  out  the  cattle  and  thus  to  save 
the  com  from  destraction  ?  To  do  such  act,  for  the  preservation 
of  the  growing  crop,  must  be  regarded  as  ordinary  farm  work,  and 
such  as  every  farmer,  employing  a  servant  to  do  general  farm  woik» 
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would  reasonably  conteftnplatc  and  have  a  right  to  expect  as  matter 
of  duty  from  the  servant,  l^he  servant  therefore  was  acting  in 
the  course  of  his  employment  in  driving  out  the  cattle,  and  if  he 
did,  while  driving  them  out,  commit  the  wrong  complained  of,  the 
master  is  liable  therefor. 

It  follows  that  wc  cannot  concur  with  tlie  court  below  in  the  in- 
struction given  to  the  jury;  and  for  the  reasons  already  stated,  we 
think  the  first  and  second  prayers  offei'ed  by  the  plaintiff  should 
have  been  granted.  The  plaintiff's  third  prayer  seems  to  have  been 
intended,  not  so  much  as  an  instruction  upon  the  law  of  the  case, 
as  an  instruction  as  to  the  conclusion  of  fact  at  which  the  jury 
were  at  liberty  to  arrive  upon  finding  certain  other  facts.  This 
form  of  prayer  is  not  free  from  objection,  and  there  was  no  error 
in  rejecting  it. 

Judgment  reversed,  and  new  trial  awarded. 

Note  by  thjc  Rkporter.— See  /?fone  v.  HiUs,  45  Conn.  44 ;  s.  c,  29  Am.  Rep.  685,  and  not© 
<S40.  An  interesUng  recent  English  case,  deflnfng  what  is  the  scope  and  course  of  a  ser- 
vant's employment  is  Stevens  v.  VKoodimxrd,  C.  P.  Div.,  44  L.  T.  (N.  S.)  153.  The  plaintiff, 
a  publisher  and  bookseller,  occupied  the  ground  floor  of  the  same  house  in  which  the  de- 
fendant, a  solicitor,  occupied  the  flrst  floor.  One  evening  when  the  defendant  was  absent 
from  his  office  his  clerk  went  to  a  lavatory  in  the  defendant's  room,  and  left  the  water  tap 
turned  on.  The  water  overflowed  the  basin  and  penetrated  through  the  floor  into  the 
plaJntifTs  premises.  A  separate  lavatory  was  provided  for  the  clerk,  and  he  had  strict 
orders  from  the  defendant  not  to  enter  the  room  in  his  absence.  The  plaintiff  brought  an 
action  for  damages  for  negligence  against  the  defendant  in  the  mayor's  court,  and  obtained 
a  verdict  for  £15  damages.  Held^  on  appeal,  that  the  negligent  act  of  the  clerk  which 
caused  the  damage  was  neither  within  the  scope  of  his  authority  nor  incident  to  his  em- 
ployment, and  there  was  no  evidence  to  be  left  to  the  Juxy. 

Orovb,  J.,  said:  *'  I  am  of  opinion  that  the  verdict  should  be  entered  for  the  defendant. 
Xo  doubt  the  question  is  a  very  nice  one,  and  may  come  very  near  the  Une  as  to  whether  what 
was  done  was  within  the  scope  of  the  servan^.s  authority.  I  quite  agree  with  Mr.  Candy 
that  there  are  cases  where  a  prohibition  by  the  master  would  have  no  effect  to  relieve  him 
from  liability,  or  where  at  all  events  the  question  was  one  for  the  jury.  I  cannot  give  a 
precise  definition,  but  I  think  it  is  not  an  hmppropriata  expression  to  say  that  the  act  or 
omission  of  the  servant  for  which  the  master  is  liable  must  be  something  incident  to  the  em- 
ployment. The  two  cases  cited  point  out  very  clearly  that  line  of  distinction.  What  possible 
part  of  the  clerk's  employment  could  it  be  to  go  into  his  master's  room  and  use  the  lavatoiyf 
How  is  it  incident  to  his  employment?  It  was  no  more  a  portion  of  his  employment  than 
if  he  had  gone  up  two  pair  of  stairs  to  his  master's  bed-room  and  washed  his  hands  there. 
He  had  no  business  to  be  there  at  all;  it  was  neither  within  the  scope  of  his  authority,  nor 
incident  to  the  normal  duties  of  his  employment  But  then  it  is  said  it  is  a  question  for  the 
Jury.  That  is  so  when  there  is  a  conflict  of  evidence;  but  there  is  none  here.  The  plaintiff*8 
evidence  was  only  a  case  of  probability;  that  water  was  found  to  flow  from  the  tap  having 
been  Ic^  open  on  the  premises  of  the  defendant.  It  was  nothing  more  than  a  prima  facie 
case  of  implied  liability,  and  if  there  is  positive  evidence  to  dispose  of  that  it  is  a  sufBdent 
answer.  It  is  uncontradicted  evidence.  There  was  nothing  to  leave  to  the  jury.  The  de- 
fendant's evidence  was  quite  consistent  with  the  general  evidence  of  the  plaintiff,  and  I 
think  the  verdict  should  be  entered  for  the  defendant.  '* 

Ijjxuhsj,  J.,  said:  **  I  am  of  the  same  opinion,  and  very  moch  for  the  same  reasons,  and  I 
will  only  odd  that  I  cannot  understand  on  wnat  principle  one  man  is  to  be  made  liable  for 
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the  aagUgent  mot  of  mothsr  who  to  really  a  tstfrnp^mer  on  hto  premfaei.   fyMrthto  : 
•ad  eleo  the  leMOPsinore  fully  expieaied  by  my  brother  Qaoira,  I  think  tl» 
heemered  for  the  defendant.  " 
See  Maddoac  t-  Broim,  onto*  SM. 


MiTOHBLL  v.  SEIPBL. 
<58Md.»L) 

In  1889,  the  owner  of  a  lot  built  two  honsee  on  it,  one  fifteen  feet  front,  the 
other  twelve  and  one-half  feet  front  in  the  first  story,  and  fifteen  feet 
in  the  upper  stories,  leaving  an  alley  of  two  and  one-half  feet  in  width 
between  them,  open  to  the  street,  thirty  feet  deep,  and  oommunieating  at 
the  inner  end  hy  gates  with  the  rear  yuds  of  both  houses,  the  timbers  of 
the  latter  house  extending  across  the  alley  from  the  upper  stories,  and  rest- 
ing in  the  wall  of  the  first  house.  The  alley  was  used  as  a  common  passage- 
way by  the  occupants  of  both  houses.  At  the  inner  end  of  the  alley  a  fence 
at  right  angles  with  the  street,  extending  to  the  rear  of  the  lot,  divided  it 
into  equal  parts  of  fifteen  feet  each.  Access  could  be  had  to  the  jard 
through  the  house  or  from  a  lane  in  the  rear  of  the  premises.  The  builder 
and  his  widow  owned  both  houses  until  1865,  when  the  property  was  sold 
under  decree  to  W.,  who  in  that  year  sold  the  second  house  to  C.  bj  a  deed 
including  the  alley,  without  reservation  of  any  right  in  it  to  the  occupants 
uf  the  other  house.  In  1868  W.  sold  the  first  house  to  S.  by  a  deed,  embrac 
ing  no  part  of  the  alley,  nor  any  right  in  it.  HM^  that  the  owners  of  the 
first  house  got  no  right  to  the  use  of  the  alley.    {See  note,  p.  415.) 

ACTION  of  damages  for  obstructing  an   alley.    The  opinion 
states  the  case.    The  plaintiff  had  judgment  below. 

Arthur  W.  Machen  and  R,  J.  Bouldin,  for  appellant. 
Thomas  R.  Clendinen  and  George  7.  Beatt^  Jr.,  for  appellee. 

MiLLBBy  J.  This  action  was  brought  in  December,  1878,  by  the 
appellee  against  the  appellant  to  recover  damages  for  closing  and 
obstructing  an  alley  between  two  houses  then  separately  owned  by 
the  respective  parties.  The  case  presents  an  important  and  interest- 
ing question  respecting  the  law  of  easements. 

The  facts  necessary  to  be  stated,  and  about  which  there  is  no 
dispute  are  these :  In  the  year  1839,  Daniel  Collins  became  the 
owner  under  a  lease  for  ninety-nine  years  renewable  forever  of  a  lot 
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of  ground  in  the  city  of  Baltimore,  fronting  thirty  feet  on  West 
street,  and  extending  back  eighty  feet  to  Gould  lane,  a  public  alley 
twenty  feet  wide.  The  lot  was  then  vacant,  but  soon  after  his 
purchase  Collins  erected  thereon  two  brick  houses  fronting  on  West 
street.  These  houses  were  built  about  the  same  time,  the  first 
having  a  front  of  fifteen  feet,  and  the  second  a  front  in  the  lower 
story  of  twelve  feet  and  six  inches,  and  in  the  upper  stories  of  fif- 
teen feet,  thus  leaving  an  alley  of  two  feet  and  six  inches  between 
them,  covered  by  the  joists  which  supported  the  second  floor  of 
the  second  house.  These  joists  projected  over  the  alley  and  into 
the  adjoining  wall  of  the  first  house.  The  alley  thus  covered  was 
open  to  the  street,  and  extended  back  between  the  houses  about 
thirty  feet  At  its  inner  terminus  two  gates  were  placed,  which 
opened  respectively  into  the  rear  premises  and  yards  of  each  house, 
and  it  was  used  by  the  occupants  of  each  as  a  common  passage-way 
to  and  from  the  street.  Each  house  had  as  usual  a  front  door 
opening  upon  the  street,  and  from  the  end  of  the  alley  a  fence  was 
built  which  extended  back  to  Gould  lane,  and  divided  the  lot  into 
two  parts,  giving  to  each  a  width  of  fifteen  feet.  During  his  life, 
Collins  continued  the  owner  of  the  whole  property  and  occupied 
one  of  the  houses.  After  his  death  his  widow  became  the  owner 
under  his  will,  and  so  continued  until  the  year  1865,  when  by  an 
order  of  the  Orphans'  Court,  and  in  pursuance  of  a  power  con- 
tained in  the  will,  the  executor  of  Collins  sold  and  conveyed  the 
entire  property  to  George  T.  Waters. 

While  the  unity  of  possession  thus  continued^  it  is  very  clear  no 
easement  in  respect  to  this  alley  existed.  A  party  cannot  have  an 
easement  in  his  own  land,  inasmuch  as  all  the  uses  of  an  easement 
are  fully  comprehended  in  his  general  right  of  ownership.  Oliver 
y.  Hooky  47  Md.  308.  But  this  unity  of  ownership  was  severed  on 
the  8th  of  June,  1865,  by  Waters,  the  owner,  who  on  that  day  sold 
and  conveyed  the  second  house  and  lot  to  George  W.  Chandler, 
from  whom  the  defendant,  through  several  mesne  conveyances, 
derived  his  title  to  the  same.  This  conveyance  was  an  absolute  and 
unqualified  grant,  describing  the  property  by  metes  and  bounds, 
which  included  the  whole  of  this  alley,  and  contained  no  reserva* 
tion  of  the  right  to  use  the  same  for  the  benefit  of  the  house 
and  lot  retained  by  the  grantor.  Waters  retained  ownership  of  the 
first  house  and  lot  until  the  29th  of  July,  1868,  when  he  sold  and 
conveyed  the  same  to  the  plaintiff  by  a  similar  grant,  which  em« 
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braced  no  part  of  the  alley.  The  defendant  obtained  his  title  to 
the  second  house  and  lot  (as  before  stated  by  mesrhe  conyeyances 
from  Chandler,  the  first  grantee  thereof),  in  October,  1874,  and 
shortly  before  this  suit  was  brought,  prevented  the  plainti£f  fi*om 
using  the  alley,  by  placing  upon  it  buildings  and  other  obstructions. 
There  is  no  pretense  that  the  plaintiff  had  acquired  a  pi'escriptive 
right  to  use  the  alley,  nor  is  the  case  complicated  by  any  easements 
of  d rainage  or  sewerage.  There  are  no  pipes  or  drains,  either  under- 
ground  or  otherwise,  from  one  house  to  the  other,  and  thence  to  a 
common  outlet,  nor  does  the  surface  drainage  pass  through  the 
alley.  The  proof  shows  that  the  natural  flow  of  surface  water, 
and  that  from  the  hydrants  on  both  premises  is  in  the  opposite 
direction,  toward  and  to  Gould  lane.  The  alley  was  therefore 
simply  a  convenient  passage-way.  Without  doubt  it  was  open  and 
apparent,  and  was  made  and  designed  by  Collins,  for  the  common 
use  and  benefit  of  both  houses,  and  was  in  fact  so  used  by  the 
occupants  of  both,  until  obstructed  by  the  defendant,  but  it  is 
equally  clear  that  Collins  and  those  who  succeeded  him  in  the 
ownership  of  both  could  have  closed  it,  and  rearranged  the  premises 
at  pleasure.  The  real  question  in  the  case  then  is  :  Does  the  law 
attaeli  to  the  unqualified  grant  in  1865,  from  Waters  to  Chandler, 
of  tlie  second  house  and  lot,  by  metes  and  bounds,  which  include 
the  whole  of  this  alley,  an  implied  reservation  of  the  use  of  it  for 
the  benefit  of  the  house  and  premises  retained  by  the  grantor  ? 
Upon  this  point,  our  investigations  have  led  us  to  an  examination 
of  the  large  number  of  authorities  cited  by  counsel,  as  well  as  many 
others,  and  upon  no  question  have  we  found  so  great  a  contrariety 
of  judicial  opinions  and  dictay  if  not  of  actual  decisions. 

There  is  a  general  concurrence  of  authority,  both  in  England  and 
in  this  country  in  support  of  the  proposition,  that  on  the  grant,  by 
the  owner  of  a  tenement,  of  part  of  that  tenement  as  it  is  then 
used  and  enjoyed,  that  will  pass  to  the  grantee  all  those  easements 
which  are  necessary  to  the  rciisonable  enjoyment  of  the  property 
granted,  and  which  have  been,  and  are  at  the  time  of  the  grant 
used  by  the  owner  of  the  entirety  for  the  benefit  of  the  part 
granted,  and  so  it  was  decided  by  this  court  in  JuTies  v.  Jenkins, 
34  Md.  1.  But  the  question  here  is,  whether  upon  such  a  grant, 
the  law  will  engraft  a  reservation  of  such  easements  in  favor  of  the 
part  retained  by  the  grantor.  Upon  this  point,  the  authorities  in 
England,  until  quite  recently,  have  been  conflicting.     As  early 
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as  the  case  of  Palmer  \.  Fletcher ^  1  Ley.  122,  tlie  question  was 
mooted,  but  there  was  a  difference  of  opinion  among  the  judges, 
and  it  was  not  decided.  The  subsequent  case  of  Nicholas  v.  Cham- 
berlain,  3  Cro.  Jac.,  121,  was  decided  upon  demurrer,  and  in  the 
report  of  it,  the  pleadings  are  not  given.  It  has  been  often  cited, 
and  sometimes  for  the  purpose  of  sustaining  the  position  that  in 
all  cases  of  what  are  termed  apparent  and  continuous  easements, 
the  doctrine  of  implied  reservation  stands  upon  exactly  the  same 
footing  as  the  doctrine  of  implied  grant,  but  in  so  far  as  it  may  be 
thought  to  sustain  that  position,  we  have  the  high  authority  of 
Thesioer,  L.  J.,  who  delivered  the  judgment  of  the  Court  of 
Appeal  in  Wheeldon  v.  Burrows,  12  Ch.  Div.  31,  for  the  statement 
that  it  has  again  and  again  been  overruled.  If  however  in  addi- 
tion to  the  doctrine  of  implied  grant,  it  merely  decides  that  there 
may  be  an  implied  reservation  of  what  are  termed  easements  of 
necessity,  then  it  is  quite  in  accord  with  other  English  authorities. 
In  the  latter  case  of  Tenant  v.  Goldwin,  2  Ld.  Raym.  1089,  so 
great  a  judge  as  Lord  Holt,  in  delivering  the  judgment  of  the 
court,  refers  to  Fletcher \.  Palmer^and  says:  *'  If  indeed  the  builder 
of  the  house  sells  the  house,  with  the  lights  and  appurtenances, 
he  cannot  build  upon  the  remainder  of  the  ground  so  near  as  to 
stop  the  lights  of  the  house,  and  as  he  cannot  do  it,  so  neither  can 
his  vendee.  But  if  he  had  sold  the  vacant  piece  of  ground  and 
kept  the  house  without  reserving  the  benefit  of  the  lights,  the  ven- 
dee might  build  against  the  house.  But  in  the  other  case  where  he 
^ells  the  house,  the  vacant  piece  of  ground  is  by  that  grant  charged 
with  tlio  lights."  Here  the  doctrine  of  implied  reservation  is 
plainly  denied.  In  the  first  edition  of  Gale  on  Easements,  the 
learned  author  sets  out  the  doctrine  of  the  French  law,  to  the  effect 
that  if  the  proprietor  of  two  heritages,  between  which  there  exists 
an  apparent  and  continuous  servitude,  disposes  of  one  of  them 
without  any  stipulation  in  the  contract  respecting  the  servitude,  it 
continues  to  exist,  actively  or  passively,  in  favor  of  the  heritage 
alienated  or  upon  it.  And  with  this,  he  says,  the  English  law  ap- 
pears to  agree,  and  declares  that  the  only  opposition  to  this  doctrine 
is  the  opinion  of  Lord  Holt  in  Tenant  v.  Ooldwin,  which  he  pro- 
nounces a  mere  dictum,  or  at  most,  an  opinion  founded  probably 
upon  the  civil  law,  whereas  the  doctrine  of  the  English  law  on  this 
subject  is  probably  of  French  origin.  In  the  case  of  Pyer  v.  Car- 
ter, 1  H.  &  N.  916,  the  Court  of  Exchequer  adopted  this  statement 
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of  Mr.  Gale,  and  practically  denied  the  existence  in  such 
any  distinction  between  an  implied  grant  and  an  implied  reserra- 
tion  with  reference  to  such  easements.  Bat  this  case  soon  gave 
rise  to  controversy.  It  is  supposed  to  have  been  approved  by  the 
House  of  Lords  in  Ewart  v.  Cochrane^  9  Jnr.  925,  but  that  case, 
which  was  an  appeal  from  the  Court  of  Sessions  in  Scotland,  only 
involved  the  question  whether  that  was  an  implied  grant  of  the 
easement.  The  plaintiffs  were  the  owners  of  a  tannery,  and  the 
defendant  was  the  owner  of  the  adjoining  house  and  garden.  Both 
properties  at  one  time  belonged  to  the  same  owner,  and  there  was 
a  drain  carrying  off  the  surplus  water  from  the  tanyard  into  a  cess- 
pool in  the  adjoining  garden,  where  it  disappeared  by  absorption. 
The  tannery  was  sold  by  the  common  owner  in  1819  to  a  party 
under  whom  the  plaintiffs  derived  title,  and  the  defendant  pur- 
chased the  house  and  garden  in  1853,  and  then  stopped  up  the 
drain.  The  court  below  decided  in  favor  of  the  plaintiffs,  on  the 
ground  that  there  was  an  implied  grant  of  the  easement  by  the  con- 
veyance of  the  tannery  in  1819.  In  the  House  of  Lords,  the 
chancellor  (Lord  Campbell)  said :  "  The  ground  on  which  I  pro- 
ceed is  this  —  that  this  is  a  servitude  which  tlie  grant  implies.  I 
cannot  entertain  the  slightest  doubt  upon  that.  I  mean  on  the 
grant  accompanied  by  the  enjoyment  which  existed  at  the  time 
the  grant  was  made."  He  then  cites  Pyer  v.  Carter^  as  sustaining 
this  position  of  an  implied  grant,  as  the  opinion  of  the  Court  of 
Exchequer  undoubtedly  does,  and  in  Jaties  v.  Jenkins  it  was  cited 
by  this  court  for  the  same  purpose  only.  In  neither  of  these  cases 
did  any  other  question  than  that  of  an  implied  grant  arise.  In  the 
subsequent  case  of  White  v.  BctsSy  7  H.  &  N.  722,  the  Court  of  Ex- 
chequer itself  decided  in  direct  conflict  with  the  doctrine  of  implied 
reservation  it  had  previously  announced  in  PyerY.  Carter.  That 
case  may  be  stated  thus :  The  owners  in  fee  of  a  house  and  adjoin- 
ing land  in  185G  conveyed  the  land  to  the  defendant,  and  in  1857 
sold  the  house  to  the  plaintiff,  and  it  was  held,  all  the  judges  con- 
curring, that  the  plaintiff  could  maintain  no  action  against  the 
defendant  for  building  on  the  land  so  as  to  obstruct  the  light  and 
air  which  formerly  came  to  the  windowsof  his  house.  CHirNNBLL^B., 
quotes  with  entire  approval  the  opinion  of  Lord  Holt  in  Tenant  v. 
Ooldwin,  and  Wilde,  B.,  says  :  ''It  is  said  that  the  owners  who 
conveyed  to  the  trustees  the  reversion  in  fee  of  the  land,  having  at 
that  time  themselves  the  use  of  the  neighboring  house,  is  a  ciicaiii* 
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fltance  from  which  it  ought  to  be  implied,  that  in  granting  fully 
and  freely,  as  thej  did,  the  land,  they  meant  to  restrict  the  grantees 
in  building  upon  it.  No  authority  has  been  cited  for  that  position. 
The  only  authority  that  at  all  approaches  that  view  is  the  case  of 
Pinnington  v.  Galland,  9  Exch.  1;  but  all  that  case  decided  is  that 
the  court  might,  ais  matter  of  law,  imply  a  reservation  of  way  where 
it  was  a  way  of  necessity.  To  this  extent  the  law  has  gone  —  that 
where  the  owner  of  a  close  surrounded  by  his  land  grants  the  close 
to  another  without  any  express  reservation  of  a  way,  if  there  is  no 
other  means  of  getting  to  the  close,  the  law  will  imply  a  way  over 
the  grantor's  land  as  incident  to  the  grant  That  is  no  authority 
for  implying  in  this  case  a  restriction  upon  the  grantees  of  the  land 
that  they  shall  not  build  upon  it  so  as  to  obstruct  the  light  and  air 
of  the  plaintiff's  house." 

Next  is  the  case  of  Stiffield  v.  Brown,  4  De  G.  I.  S.  185,  in  which 
Lord  Chancellor  Westbury,  in  a  very  vigorous  opinion,  assails  the 
doctrinc'of  implied  reservation  announced  by  Mr.  Gale  and  adopted 
in  Pyer  v.  CarteVy  and  he  holds,  that  to  imply  a  grant  or  reserva- 
tion of  an  easement  as  arising  upon  disposition  of  one  of  two  adjoin- 
ing tenements  by  the  owner  of  both,  where  the  easement  had  no 
legal  existence  anterior  to  the  unity  of  possession  and  is  not  one  of 
necessity,  is  a  theory  in  part  not  required  by,  and  in  other  part 
inconsistent  with  the  principles  of  English  law  which  regulate  the 
effect  and  operation  of  grants  of  real  property;  that  if  the  grantor 
intends  to  reserve  any  right  over  the  property  granted,  it  is  his  duty  to 
reserve  it  expressly  in  the  gi*ant,  and  the  operation  of  a  plain  grant, 
not  pretended  to  be  otherwise  than  in  conformity  with  the  contract 
between  the  parties,  ought  not  to  be  limited  and  cut  down  by  the 
fiction  of  an  implied  reservation ;  and  that  the  grantor  cannot  dero- 
gate from  his  own  absolute  grant  so  as  to  claim  rights  over  the 
thing  granted,  even  if  there  were  at  the  time  of  the  grant,  continuous 
and  apparent  easements  enjoyed  by  an  adjoining  tenement  which 
remains  the  property  of  the  grantor.  With  respect  to  implied 
reservations  in  such  cases,  he  says:  '^This  is  a  very  serious  and 
alarming  doctrine ;  I  believe  it  to  be  of  very  recent  introduction; 
and  it  is  in  my  judgment  unsupported  by  any  reason  or  principle 
when  applied  to  grants  for  valuable  consideration."  It  is  said,  how- 
ever, that  the  facts  of  this  case  did  not  require  the  announcement 
of  such  an  opinion,  and  that  Pyer  v.  Carter,  if  overturned  by  Suffield 
V.  Brown,  has  been  set  up  again  by  the  decision  in  Watts  v.  Kelson, 
Vol.  XXXVT  -:-  52 
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L.  K.,  6  Oh.  App.  166.  It  is  true  that  in  the  course  of  the  arga^^ 
ment  in  that  case  expressions  fell  from  several  of  the  judges  approy« 
ing  of  Pyer  v.  Carter^  but  in  the  considered  opinion  of  the  court, 
delivered  by  Mellish,  L.  J.,  we  find  no  disapproval  of  SuffieidY. 
Broion,  nor  any  approval  of  the  doctrine  of  implied  reservation 
contained  in  Pyer  v.  Carter,  and  besides  the  only  ^question  the  court 
had  to  decide  in  that  case  was  what  passed  by  the  grant  After 
this,  Lord  Chancellor  Ghelmsfobd,  who  had  participated  in  the 
decision  of  Ewart  v.  Cochrane^  expressed  in  the  case  of  Crossly  v. 
Lightowler,  L.  R.,  2  Ch.  App.  478,  his  entire  approval  of  what  was 
said  by  Lord  Westbury  in  Suffield  v.  Brown,  and  concurred  with 
him  in  refusing  to  accept  Pyer  v.  Carter,  as  an  authority.  .  Still 
later  the  judges  of  the  Common  Pleas  Division  in  Ellis  v.  Man- 
chester Carriage  Company,  L.  R.,  2  C.  P.  Div.  13,  followed  the  case 
of  mute  V.  Ba^s,  and  the  decision  of  Kindersley,  V.  C,  in  Cur* 
riers*  Company  v.  Corbett,  2  Dr.  &  Sur.  355,  and  quote  again  with 
approval  the  opinion  or  dictum  of  Lord  Holt  in  Tenant  v.  Ooldwin. 
Finally  in  the  recent  case  of  Wheeldon  v.  Burrows,  L.  R.,  12  Ch. 
j5iv.  31,  decided  in  June,  1879,  the  question  again  arose  and  was 
directly  presented,  the  facts  of  the  case  being  similar  to  those  in 
White  V.  Bass,  The  case  was  elaborately  argued  before  Vice-Chan- 
cellor  Bacon,  and  in  the  Court  of  Appeal,  before  Lords  Justices 
Thesigek,  James  and  Bagallay.  In  an  able  and  extended  opin- 
ion, delivered  by  Thesiger,  L.  J.,  all  the  leading  English  decisions 
are  reviewed,  and  as  the  result  of  this  review  two  propositions  are 
stated:  First,  that  all  these  continuous  or  apparent  easements,  or 
in  other  words,  all  these  easements  which  are  necessary  to  the  rea- 
sonable enjoyment  of  the  premises  granted,  and  which  have  been 
and  are  at  the  time  of  tlie  gmnt  used  by  the  owner  of  the  entirety 
for  the  benefit  of  the  part  granted,  will  pass  to  the  grantee  under 
the  grant.  Second,  that  if  the  grantor  intends  to  I'eserve  any 
right  over  the  tenement  granted,  it  is  his  duty  to  reserve  it  expressly 
in  the  grant,  and  to  this  the  only  exception  is  of  ways  or  easements 
of  necessity.  Both  these  general  rules  are  founded  upon  the  maxim 
that  "  a  grantor  shall  not  derogate  from  his  grant.**  This  principle 
is  deeply  embedded  in  the  common  law,  and  is  universally  applied 
by  the  courts  whenever  they  have  occasion  to  construe  or  determine 
the  effect  of  a  grant.  By  these  recent  decisions  the  doctrine  of  an 
implied  reservation  in  such  cases  of  all  such  easements  as  are  men- 
tioned in  the  first  proposition  is  utterly  repudiated,  and  the 
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of  Fyer  v.  Carter  to  that  extent  overruled  as  a  break  in  the  current 
of  authority  on  this  point. 

Such  is  the  present  state  of  English  authority  upon  this  question, 
and  the  law  in  that  country  seems  at  last  to  be  placed  upon  a 
reasonable  and  solid  foundation.  If  there  was  a  uniform  current 
of  decisions,  or  even  if  the  decided  weight  of  judicial  authority  in 
this  country  were  to  the  contrary,  we  should  not  hesitate  to  follow 
it,  but  we  do  not  find  such  to  be  the  case.  A  large  majority  of 
tlie  American  decisions  which  we  have  examined  are  cases  falling 
directly  under  the  firat  proposition  above  stated,  and  in  them  we 
find  the  doctrine  of  Gale  on  Easements  and  Pyer  v.  Carter  not  un- 
frequently  cited.  Others  are  cases  of  simultaneous  sales  of  parts 
of  the  entire  property,  either  privately  or  at  auction,  or  under  de- 
crees or  judgments,  and  these  are  also  brought  within  the  first 
proposition.  The  law  in  such  cases  is  clearly  stated  in  Swans- 
borough  v.  Coventry,  9  Bing.  305,  where  it  is  said  by  Tindal,  C.  J.: 
"  It  is  well  settled  by  the  decided  cases  that  where  the  same  person 
possesses  a  house  having  the  actual  use  and  enjoyment  of  certain 
lights,  and  also  possesses  the  adjoining  land,  and  sells  the  house  to 
another  person,  although  the  lights  bo  new,  he  cannot,  nor  can  any 
one  who  claims  under  him,  build  upon  the  adjoining  land  so  as  to 
obstruct  or  interrupt  the  enjoyment  of  those  lights.  This  princi- 
ple is  laid  down  by  Twisden  and  Wyndham,  JJ.,  in  Palmer  v. 
Fletcher,  1  Lev.  122,  that  no  man  shall  derogate  from  his  own 
grant.  The  same  law  was  adhered  to  in  the  case  of  Cox  v.  Matlhews, 
1  Ycntr.  237,  by  Lord  Holt  in  Roswell  v.  Pryor,  6  Mod.  116,  and 
in  the  later  case  of  Crompton  v.  Richards,  1  Price  27.  And  in  the 
present  case  the  sales  to  the  plaintiff  and  the  defendant  being  sales 
by  the  same  vendor,  and  taking  place  at  one  and  the  same  time^  we 
think  the  rights  of  the  parties  are  brought  within  the  application 
of  this  general  rule  of  law."  Others  again  are  cases  of  devises 
under  wills  or  of  partition  among  parceners  or  tenants  in  common, 
under  statutory  provisions  accompanied  with  allotment  of  dower  to 
the  widow.  In  case  of  a  will  the  devisees  of  the  several  parts  take 
at  one  and  the  same  time  and  under  one  and  the  same  instrument, 
and  hence  the  law  of  simultaneous  sales  is  strictly  applicabla  i;_. 
also  in  cases  of  partition,  the  i)artie3  take  the  several  parts  allotted 
to  them  under  the  same  proceeding  to  which  their  separate  titles 
are  all  referable,  and  thence  is  no  priority  of  date  between  them. 
Brahely  v.  Sharp^  2  Stock.  Oh.  209.    Besides  in  such  cases,  as  wai 
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said  by  this  court  in  Kilgour  v.  Ashcomy  5  H.  &  J,  82,  it  is  made 
the  duty  of  the  commissioners  dividing  the  estate  to  take  into  con« 
sideration  all  the  advantages  and  disadvantages  attending  the 
several  parts,  to  value  the  same  accordingly,  and  to  ma1ce  division 
and  allotment  upon  the  basis  of  such  consideration  and  valuation. 

In  short,  after  a  careful  examination  of  the  numerous  authorities 
in  this  country  to  which  our  attention  has  been  called,  we  have 
found  but  one  prominent  decision  by  a  court  of  last  resort  in  which 
the  doctrine  of  implied  reservation  in  a  case  analogous  to  the  one 
before  us  has  been  sustained,  where  the  facts  were  such  as  fairly  to 
present  the  question  for  determination.  That  is  the  case  of  Seibert 
V.  Levan,  8  Barr,  383,  in  which  the  opinion  of  the  court  sustaining 
the  doctrine  was  delivered  by  Chief  Justice  Gibson  in  his  usual 
forcible  and  vigorous  style.  Two  however  of  the  five  judges  dis- 
sented, and  in  the  course  of  his  opinion  the  chief  justice  was 
obliged  to  set  aside  the  opposing  authorities  of  Burr  v.  Milh,  21 
Wend.  292,  and  Preble  v.  Reed,  17  Me.  175.  Against  this  case  may 
be  placed  the  decison  in  Carbrey  v.  WilliSy  7  Allen,  364  (where  also 
the  facts  presented  the  question),  in  which  it  was  said  by  the 
Supreme  Court  of  Massachusetts:  ''  But  where  there  is  a  grant  of 
land  by  metes  and  bounds  without  express  reservation,  and  with 
full  covenants  of  warranty  against  incumbrances,  we  think  there  is 
no  just  reason  for  holding  that  there  can  be  any  reservation  by  im- 
plication, unless  the  easement  is  strictly  one  of  necessity.  Where 
the  easement  is  only  one  of  existing  use  and  great  convenience,  but 
for  which  a  substitute  can  be  furnished  by  reasonable  labor  and 
expense,  the  grantor  may  certainly  cut  himself  off  from  it  by  his 
deed,  if  such  is  the  intention  of  the  parties.  And  it  is  difficult  to 
see  how  such  an  intention  could  be  more  clearly  and  distinctly 
intimated  than  by  such  a  deed  and  warranty."  In  a  subsequent 
case  in  the  same  State,  Randall  v.  McLaughlin,  10  Allen,  366, 
notice  is  taken  of  the  fact  that  the  authority  of  Pyer  v.  Carter  had 
then  recently  been  wholly  denied  by  the  chancellor  of  England  in 
the  opinion  given  in  Suffield  v.  Brown,  which,  says  the  court, 
** contains  an  elaborate  review  of  the  whole  doctrine,  resulting  in 
conclusions  substantially  like  those  to  which  we  came  in  Carbrey  v. 
Willis. 

But  the  decision  of  our  predecessors  in  McTavish  v.  CarroU,  7 
Md.  352,  has  been  pressed  upon  our  attention  by  the  appellee's 
counseL    That  was  a  case  peculiar  in  its  facts  and  ciroamstancet. 
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A  father  who  owned  a  large  tract  of  land  on  which  there  was  a  mill, 
mill-dam,  race  and  roadway  for  repairing  it,  conveyed  by  a  voluntary 
deed  of  gift  the  portion  on  which  the  dam,  race  and  road  were  situ- 
ated to  his  daughter  without  reservation,  and  subsequently  by  a 
like  deed  conveyed  the  portion  on  which  the  mill  was  located  to  his 
son,  and  in  both  deeds  reserved  a  life  estate  to  himself.  The  court  held 
that  the  grantee  of  the  portion  on  which  the  mil]  was  situated  was 
entitled  to  the  use  of  the  dam,  race  and  road  upon  the  principle  of 
legal  necessity,  but  also  adverted  to  the  fact  as  distinguishing  that 
case  from  the  authorities  there  cited,  that  the  two  deeds  gave  the 
grantees  the  right  of  possession  at  the  same  time,  viz.,  upon  the  death 
of  the  grantor,  he  having  reserved  to  himself  a  life  estate  in  both  par- 
cels of  land.  There  was  in  fact  therefore  no  antecedeace  of  title 
of  one  grantee  to  the  other,  and  in  .view  of  the  authorities  to  which 
we  have  referred,  the  decision  of  that  case  might  well  have  been 
rested  on  that  point  alone.  But  it  was  in  other  respects  materially 
different  from  the  present  case,  and  cannot  control  its  decision. 
Neither  in  that  case  nor  in  that  of  Oliver  v.  Hook,  47  Md.  301, 
were  the  views  of  Gale  on  Easements,  adopted  further  than  in  ref- 
erence to  implied  grants,  and  in  the  latter  case,  it  was  held  upon 
abundant  authority,  that  even  the  doctrine  of  implied  grants  had 
no  application  to  the  case  of  an  ordinary,  open  and  uninclosed  way 
not  being  at  the  time  of  the  grant  an  existing  easement. 

Finding  then  no  binding  decision  of  this  court  and  no  decided 
preponderance  of  authority  in  this  country,  to  prevent  us  from  fol- 
lowing the  law  as  it  has  recently  been  settled  by  the  decisions  in 
England,  and  being  satisfied  the  distinction  so  clearly  drawn  in 
those  decisions  between  what  has  been  called  an  implied  grant,  and 
what  has  been  attempted  to  bo  established  nnder  the  name  of  an 
implied  reservation,  is  not  only  founded  in  reason,  but  has  existed 
almost  as  far  back  as  the  law  upon  the  subject  can  be  traced,  we 
shall  apply  it  to  the  case  before  us. 

It  remains  then  to  ascertain  whether  this  alley  is  a  way  of  neces- 
sity, so  as  to  fall  within  the  exception  to  the  second  proposition 
stated  in  Wheeldon  v.  Burrows.  Among  the  cases  coming  under 
this  exception,  reference  may  be  made  to  Pinnington  v.  Oalland,  9 
Exch.  1,  and  Davis  v.  Sear,  L.  R.,  7  Eq.  427.  In  those  cases  the 
ways  in  question  were  ways  of  necessity,  and  the  decisions  went 
upon  that  ground.  But  we  are  all  clearly  of  opinion  this  alley  is 
Bot  sQch  a  way.    We  adopt  as  entirely  applicable  to  the  present  case. 
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what  was  said  in  Dodd  v.  Burchell,  1  H.  &  G.  113,  by  Wilde,  B.,  viz^ 
*'  It  appears  at  the  time  of  the  grant  in  respect  of  which  the  right 
of  way  is  claimed,  there  was  a  way  from  the  house  into  the  garden, 
and  that  way  now  exists.  But  it  is  said  the  way  now  claimed  is 
more  convenient  than  the  other.  Then  comes  the  question  whether 
the  plaintiff  can  claim  it  as  a  way  of  necessity,  on  account  of  its 
great  superiority  over  the  other  way.  It  seems  to  me  that  it  would 
be  most  dangerous  to  hold,  that  where  a  deed  is  silent  as  to  any 
reservation  of  a  way,  the  one  that  is  more  convenient  to  use  than 
another  way  must  exist  as  a  way  of  necessity.  There  is  no  foun- 
dation whatever  for  such  a  doctrine.*'  When  the  deed  of  1865  from 
Waters  to  Chandler  was  executed,  access  to  the  yard  and  kitchen 
of  the  house  retained  by  the  grantor  could  be  had,  not  only  through 
the  front  door  of  the  house,  but  from  Gould  lane  in  the  rear.  Such 
public  lanes  or  alleys  are  to  be  found  in  almost  every  part  of  the 
city  of  Baltimore,  and  were  made  for  the  very  purpose  of  affordmg 
access  to  yards  and  kitchens  which  could  not  otherwise  be  reached 
save  through  the  front  doors  of  the  houses.  Most  of  the  dwellings  in 
that  city  have  such  alleys  in  the  rear,  and  no  entrance  from  the  front 
except  a  door  which  opens  into  a  hall  or  front  room.  It  is  true  the 
proof  sliows  there  was  a  brick  stable  6n  the  plaintiff's  lot  fronting 
on  Gould  lane,  but  it  was  built  by  the  plaintiff  himself,  and  not 
until  after  the  year  1872.  If  this  obstructed  access  from  Gould 
lane,  it  was  the  plaintiff's  own  fault  He  certainly  could  not  by 
his  own  act,  without  consent  and  against  the  rights  of  the  defend* 
ant,  convert  this  alley  from  a  way  of  convenience  to  a  way  of  neces- 
sity. Whether  it  is  a  way  of  necessity  or  not,  must  depend  upon 
the  state  of  things  existing  at  the  date  of  the  deed  of  18G5,  and  not 
with  reference  to  the  changes  subsequently  made  by  the  plaintiff  on 
his  own  premises.  At  that  time  the  alley  was,  as  it  is  now,  useful 
and  convenient,  but  it  was  not  what  the  law  regards  as  a  way  of 
necessity. 

But  it  has  been  further  argued,  there  ought  to  be  an  implied 
reservation  of  this  alley,  because  that  part  of  the  house  granted  by 
the  deed  of  1865,  which  is  above  the  alley,  is  supported  by  the  wall 
of  the  house  retained  by  the  grantor.  The  contention  on  this  point 
is,  that  the  alley  and  this  support  afforded  the  granted  house  make 
a  case  of  reciprocal  easements.  But  we  do  not  see  how  the  fact, 
that  there  may  be  an  implied  grant  of  this  easement  or  right  of 
support,  can  be  held  to  take  from  the  grantee  the  ground  used  for 
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the  alley,  which  was  expressly  granted  to  him  without  resorvation. 
The  two  are  not  necessaiily  or  inseparably  connected.  The  case  is 
not  like  that  of  Richards  v.  Rose^  9  £xch.  218,  where  a  block  of  houses 
on  a  plot  of  ground  were  so  built  together  by  the  same  owner  as  neces- 
sarily to  require  mutual  support  In  that  case  it  was  held  that 
there  was,  either  by  a  presumed  grant  or  by  a  presumed  reservation, 
a  right  to  such  mutual  support,  so  that  the  owner  who  sells  one  of 
the  houses  as  against  himself  grants  8uc?i  right,  and  on  his  own 
part  also  reserves  the  right,  and  consequently  the  same  mutual  de- 
pendence of  one  house  upon  its  neighbor's  still  remains.  This 
furnishes  another  instance  of  an  easement  of  necessity  within  the 
exception  to  the  general  rule  forbidding  implied  reservations.  The 
present  case  however  is  quite  different.  It  does  not  come  up  to 
that  case,  nor  does  it  touch  the  cases  or  the  law  of  party  walls,  nor 
even  that  of  an  alley  situated  and  constructed  in  the  manner  de- 
scribed in  the  case  of  Dowling  v.  Ilennings,  20  Md.  179. 

It  follows  that  there  was  error  in  granting  the  instruction  given 
by  the  court,  and  for  this  the  judgment  must  be  reversed.  The 
court  however  was  clearly  right  in  excluding,  at  the  instance  of 
the  defendant,  the  agreement,  under  seal,  between  Chandler  and 
Waters,  of  the  8th  of  June,  1865,  which  professes  to  grant  the  com- 
mon use  of  this  alley.  That  instrument  was  never  recorded,  and 
was  not  embodied  in  or  referred  to  by  the  deed  of  the  same  date. 
It  can  have  no  effect  in  determining  the  construction  or  operation  of 
that  deed,  nor  can  it  in  any  wise  affect  the  rights  of  the  parties  to 
this  suit.  It  therefore  plainly  appears,  from  the  record  before  us, 
that  the  plaintiff  has  no  ground  of  action  on  account  of  the  ob- 
struction complained  of,  and  it  hence  becomes  the  duty  of  this 
court  not  to  award  a  new  trial. 

Judgment  reversed,  and  new  trial  refused, 

NcTB  BT  THB  Rkporter.  —  I.  On  the  general  subject  of  easements  by  necessity  Mr.  Ood- 
dard  says  (Easements,  26):  **  Opinion  on  this  has  varied  from  time  to  time;  but  though 
there  is  an  expression  of  opinion  In  a  recent  case  which  tends  the  other  way,  the  question 
may  be  asked  whether  it  is  not  reasonable  and  proper  to  limit  the  existence  of  these  rights 
to  cases  in  which  there  is  an  absolute  necessity,  and  to  permit  them  in  nootherf  **  *'  Does 
it  not  seem  unreasonable  that  easements  of  necessity  should  be  allowed  and  be  presumed 
to  be  granted  in  cases  in  which  there  is  no  absolute  necessity  for  their  existence?"  On 
the  particular  subject  of  ways  by  necessity  he  says  (p.  267):  **  A  way  of  necessity  can  be 
acquired  only  when  a  land-owner  has  no  other  way  to  his  ground .  It  has  sometimes  been 
thought  that  a  way  of  necessity  could  be  claimed  if  a  person  had  none  but  an  inconven- 
ient way  to  his  land,  and  this  view  has  been  supported  by  a  dictum  of  Majtstibld,  C.  J.,  in 
the  case  of  3f orrto  ▼.  tXdngUm^  8  Taunt.  81.  That  learned  judge  said:  *I  say  nothing  of 
wbat  Is  a  way  of  necessity;  I  know  not  bow  it  has  been  expounded,  bat  ft  woold  not  be  a 
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greftt  stretch  fo  call  that  a  ncowaary  way  without  which  the  most  coDTenient  and  reaaon- 
able  mode  of  enjoying  the  premises  could  not  be  had ;  and  a  similar  riew  was  ezpreesed 
with  regard  to  a  water-course  in  a  recent  case  (WatU  v.  Kelaoih  L.  R^  6  Ch.  App.  175),  but 
the  balance  of  authority  shows  that  a  man  cannot  acquire  a  way  of  necessity  if  he  has  any 
other  means  of  access  to  his  land,  however  inoonTenlent  it  may  be,  than  by  panning  orer 
his  neighbor's  soil."  Citing  Holmes  ▼.  Ooring^  d  Bing.  76;  Proctor  v.  Hodgton^  10  Exch. 
ftM ;  Dudd  V.  BurcheU,  1  H.  &  C.  113.  Mr.  Bennett,  in  his  addiUons  to  Mr.  Ooddaxd*s  work 
p.  270,  sayn:  "Perhaps  by  *  necessity*  is  not  meant  an  *  absolute  physical  necessity/ 
Probably  a  ^reasonable  necessity  *  would  be  sulllcient,  as  if  a  way  orer  the  land  of  the 
party  claiming  the  right  could  not  be  made  without  unreasonable  labor  and  expense. 
Mere  convenience  will  not  be  sufficient,  nor  even  'great  convenience.*  ** 

Washburn  (Easements,  283)  says:  **  As  to  the  question,  what  constitutes  a  necessity 
sufficient  to  raise  an  implied  grant  of  a  right  of  way,  some  courts  have  been  inclined  to 
hold  that  it  need  not  be  absolute  and  irresistible,  and  that  a  mere  inconvenience  may  be  so 
great  as  to  raise  such  an  implication.  But  the  law  seems  to  be  now  settled  beyond  con- 
troversy, that  in  the  language  of  the  court  in  McDonaid  v.  Lindatl,  3  Bawle,  492,  ^The 
right  of  way  of  necessity  over  the  land  of  another  is  always  of  Hriet  necessity,  and  this 
necessity  must  not  be  created  by  the  party  claiming  the  right  of  way.  It  never  exists 
where  a  man  can  get  to  his  property  through  his  own  land.  That  the  way  through  his  own 
land  is  too  steep  or  too  narrow  does  not  alter  the  case.  It  is  only  where  there  is  no  way 
through  his  own  land  that  the  right  of  way  over  the  land  of  another  can  exist.  That  a  per- 
son claiming  a  way  of  necessity  has  already  one  way  is  a  good  plea,  and  bars  the  plaintiff.* 
A  way  of  necessity  ex  vi  termini  imports  a  right  of  passage  through  the  land  of  another  as 
being  indispensable.  Nor  can  one  claim  a  way  of  necessity  because  of  its  superior  conven. 
ience  over  another  way  which  he  has.** 

The  following  are  the  principal  cases  illustrating  the  foregoing  text: 

In  Holmes  v.  Goring^  S  Bing.  76,  it  was  held  that  a  way  of  necessity  is  limited  by  the 
necessity  which  created  it,  and  ceases  if  at  any  subsequent  period  the  party  entitled  to  it 
can  approach  the  place  to  which  it  led  by  passing  over  his  own  land.  Bbst,  C.  J.,  said : 
"  If  this  were  otherwise  this  inconvenience  might  follow,  that  a  party  might  retain  a  way 
over  1,000  yards  of  another*s  land,  when  by  a  subsequent  purchase  he  might  reach  his 
destination  by  passing  over  100  yards  of  his  own.  A  grant  therefore  arising  out  of  the 
implication  of  necessity  cannot  be  carried  farther  than  the  necessity  of  the  case  requires.** 
This  was  quoted  and  followed  in  ViaU  v.  CkirpenUr,  14  Gray,  126;  Lide  v.  Hadiey,  36  Ala. 
(N.  S.)  627;  2V.  Y.  Life  Init.  and  Trwst  Co.  v.  MUnor,  1  Barb.  Ch.  «».  The  same  doctrine 
was  hiid  down  in  OAlins  v.  Prentice^  15  Conn.  89;  Pierce  v.  Settiei:,  18  id.  821.  The  doctrine 
of  absolute  necessity  is  also  recognized  in  Proctor  v.  Hodgmnt  10  Exch.  884,  where  the 
question  arose  on  the  pleadings.  The  plea  was  held  bad  **  for  not  showing  a  way  of  neces- 
sity. It  is  consistent  with  the  plea,**  said  the  court,  **that  the  lord  of  the  manor  of 
Tunstal  had  fifty  other  ways.** 

In  Dodd  V.  Burchell^  1  H.  &  C.  113.  cited  in  the  principal  case,  the  circumstances  were 
very  similar  to  those  in  this  case.  An  owner  of  land  built  a  house  on  the  front  of  it,  with 
a  cottage  at  the  back,  the  access  to  the  cottage  being  by  a  passage  through  the  house.  He 
conveyed  the  cottage  to  6.  in  fee  with  the  right  of  passage,  and  two  years  afterward  he 
conveyed  the  house  with  a  garden  to  D.  in  fee.  From  the  time  the  house  was  built,  D.  and 
the  prior  owners  and  occupiers  of  it  used  a  part  of  the  passage  which  was  included  in  the 
ground  conveyed  to  B.,  for  the  purpose  of  passing  between  the  house  and  the  garden  and 
offices  through  a  doorway  opening  from  that  part  of  the  passage  into  the  garden.  There 
was  however  another  mode  of  getting  to  the  garden  through  a  room  in  the  house.  Within 
twenty  years  of  the  buildhig  of  the  house  B.  blocked  up  the  doorway.  Held,  that  D.  had 
not,  as  owner  of  the  house,  any  right  of  way  over  the  part  of  the  passage,  either  by  neces- 
sity or  otherwise. 

In  Gayetty  v.  Bethune^  14  Mass.  65 ;  7  Am.  Dec.  ^82,  it  is  said  x  "  This  right,  depending  upon 
siecessity ,  exists  only  where  the  person  claiming  it  has  no  other  means  of  pasring  from  his  es- 
tate into  the  public  street  or  road.  In  the  case  before  us  there  is  an  avenue,  and  one  which 
was  provided  when  the  house  was  built,  leading  from  the  street  to  the  land  in  the  rear  of  tha 
house ;  besides  which,  the  house  abuts  on  the  street  or  square ;  so  that  the  plaintiff  may  open 
a  passage  if  he  has  not  one  already .  **  ^  *  It  may  well  be  doubted  whether  if  a  man  voluntarily 
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takes  a  oonTeyance  of  land,  which  is  surrounded  on  all  sides  by  land  of  his  grantor  and 
others,  he  can  enforce  the  right  of  way,  under  a  plea  of  necessity,  against  any  one  hut  him 
who  conreyed  to  him."  So  in  HaU  v.  McLeod,  8  Mete.  (Ky.)  100,  it  is  naid  that  the  way 
must  be  shown  to  be  "  indispensably  necessary/* 

In  Nichf}U  V.  Luce^  S4  Pidc.  102,  the  court  said :  ''  It  is  not  pretended  that  the  bluff  across 
the  defendant's  land  is  impassable;  but  only  that  it  is  exceedingly  difficult  to  pass  it,  and 
that  it  would  be  much  more  convenient  to  the  defendants  to  pass  over  the  plaintiff^s  land. 
Here  is  no  such  necessity  as  will  raise  an  implication  of  a  grant  of  different  ways  from  dif* 
ferent  parts  of  the  defendant's  lot;  convenience,  even  great  convenience  is  not  sufficient.** 
*'  These  implications  of  grants  are  looked  upon  with  jealousy,  and  construed  with  strict- 
ness.'*   This  was  cited  and  followed  in  Tratk  v .  Patterton^  29  Me.  499. 

In  Latoton  v.  Rivtn^  %  McCk>rd,  544,  where  one  living  on  an  island  had  a  navigable  water* 
course  from  his  own  door  to  the  highway,  of  no  greater  distance  than  a  passage  through 
his  neighbor's  field,  /idd,  that  it  was  not  such  a  necessity  as  gave  him  a  right  of  way  over 
the  field.  The  court  said:  **  There  must  be  an  actual  necessity,  and  not  a  mere  inconven- 
ience, to  entitle  a  person  to  such  a  right.  OneJ  man  is  not  required  to  subject  himself  to 
an  inconvenience,  and  much  less  to  an  actual  loss  for  the  accommodation  of  another.  I 
do  not  mean  to  say  that  there  must  be  an  absolute  and  irresistible  necessity ;  an  inconven* 
ience  may  be  so  great  as  to  amount  to  that  kind  of  necessity  which  the  law  requires,  and 
it  is  difficult  and  perhaps  impossible  to  lay  down  with  exact  precision  the  degree  of  incon- 
venience which  will  be  required  to  constitute  a  legal  necessity."  **  Although  there  may  be 
some  inconvenience  in  being  obliged  to  go  alwa3nB  by  water  when  he  visits  his  plantation, 
yet  it  is  not  greater  than  attends  every  insular  situation,  and  perhaps  not  so  great  to  him 
as  it  would  be  to  his  neighbor  to  keep  up  a  lane  through  his  plantation  for  his  acconunoda- 
tion."  Cited  and  followed  in  Screven  v.  Gre^orie,  8  Rich.  158.  In  this  case  the  way 
claimed  was  a  mile  and  a  half  shorter  than  another,  and  better  In  dry  weather. 

"A  way  of  necessity  must  be  more  than  one  of  convenience,  for  if  the  owner  of  land 
can  use  another  way,  he  cannot  claim  by  implication  to  pass  over  that  of  another  to  get  to 
his  own.'*    Alley  v.  Carlton^  29  Tex.  74,  citing  the  last  case. 

In  Pierce  v.  Setlick^  18  Conn.  330,  the  court  said:  '*  To  admit  this  claim  of  the  defendant 
would  be  to  extend  the  claims  to  rights  of  way  beyond  all  former  precedent,  and  to  intro- 
duce an  additional  right  not  heretofore  known  to  the  law,  a  way  of  convenience.  The  exclu- 
sive dominion  of  every  nun  over  his  own  soli  and  freehold,  now  held  sacred  by  our  Con- 
stitution and  laws,  would  in  this  way  be  essentially  impaired.  The  exigencies  of  society 
do  not  call  for  this."  * "  It  may  be,  and  probably  is  true,  that  the  new  road  has  opened  to 
the  defendant  a  convenient  market  for  his  wood  and  timber,  and  thus  much  enhanced  its 
value.  If  so,  there  is  no  necessity  for  him  to  retain  a  pass-way  to  his  dwelling-house  over 
the  .'plaintiff's  land,  especially  when  it  appears  that  by  means  of  the  pAibllc  highway  the 
defendant  has  at  all  times  free  access  from  his  dwelling-house  to  the  land  in  question. 
And  if  it  is  true,  as  the  defendant  claimed,  that  the  distance  is  greater  to  the  defendant's 
dwelling-house  by  the  public  than  by  the  private  way,  if  that  was  the  essential  point  to  be 
reached,  and  if  thereby  the  expense  of  transportation  would  be  enhanced,  still  so  long  as 
the  access  by  the  highway  is  free  and  continued  at  all  times.  It  results  in  a  question  of 
comparative  convenience,  and  not  of  necessity;  and  the  court  therefore  properly  instructed 
the  jury,  that  if  the  necessity  ceased,  the  right  of  way  ceased  also,  although  such  private 
way  might  be  more  convenient  for  the  defendant  than  the  public  highway.'* 

In  Kuhlman  v.  Hecht,  77  111.  674,  the  court  said:  '*  A  way  from  necessity  is  said  to  arise 
where  the  owner  sells  land  to  another,  which  Is  wholly  surrounded  by  the  land  of  the 
grantor,  and  the  purchaser  has  the  right  of  way  over  the  grantor's  land  to  arrive  at  his  own. 
3  Kent  Com.  420.  This  is  the  rule  as  generally  stated  by  text-writers,  and  used  in  adjudi« 
caied  cases.  From  the  evidence  in  this  case,  it  is  manifest  that  appellant's  lands  were 
not  so  situated.  It  was  not  in  the  midst  of,  or  surrounded  by,  the  land  of  Samuel  White- 
side, when  he  sold  to  the  grantor  of  appellant.  His  farm  adjoined  the  land  of  Samuei 
Whiteside,  but  was  not  surrounded  by  it.  It  is  true  that  Samuel  Whiteside  still  owned  land 
between  that  and  a  public  road,  and  over  which  this  lane  passed ;  but  other  persons  also 
owned  lands  adjoining  the  tract  owned  by  appellant,  so  that  the  tacts  in  the  case  by  no. 
means  bring  It  within  the  rule  as  stated  by  Kent  and  other  text-writers. 

**  But  the  case  of  Hawton  v.  Freeman,  8  T.  R.  00,  is  referred  to  as  estabUshingabroMlw 
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rule,  and  one  it  is  claimed,  which  will  embrace  this  case.  On  turning  to  that  case,  we  find 
that  it  is  based  on  the  general  rule,  and  b3'  no  z^ans  enlarges  it.  Lord  Ksxyow  says,  in 
delivering  the  opinion  of  the  court,  that  he  found  it  impossible  to  distinguish  that  from 
the  general  rule,  where  a  man  grants  a  close,  surrounded  by  his  own  land,  in  which  case 
the  grantcie  has  a  way  to  it,  of  necessity,  over  the  land  of  the  grantor,  merely  because  the 
grantor  conveyed  to  the  defendant  in  the  character  of  trustee,  as  it  could  not  be  intended 
that  he  meant  to  make  a  void  grant.  He  says,  there  being  no  other  way  to  the  lands 
granted  but  over  the  lands  of  one  of  the  persons  who  granted  to  hUn,  he  was  entitled  to  a 
way  of  necessity,  upon  the  authority  of  all  the  cases,  that  a  grant  must  be  taken  most 
strongly  against  the  grantor.  This  in  nowise  enlarges  the  rule  itself,  but  only  extends  it« 
application  to  a  grantor  who  was  a  mere  trustee.'* 

In  Thompgon  v.  Miner ^  30  Iowa,  386,  A.,  B.  and  C,  being  tenants  in  common  of  adjoining 
lots,  built  thereon  a  building  covering  the  entire  premises,  and  having  a  stairvi-ay  and  hall 
leading  to  rooms  in  the  second  and  third  stories  thereof  ;  and  for  (he  purpose  of  partition- 
ing the  property,  and  in  pursuance  of  an  agreement  to  that  effect  entered  into  between 
them  before  the  construction  of  the  building,  A.  conveyed  his  interest  in  two  of  the  lots 
to  B.  and  C,  and  they,  in  return,  conveyed  their  interest  in  the  remaining  lot  to  A.  Held^ 
that  the  agreement  of  the  oi^Tiers  as  to  the  plan  of  construction,  and  the  erection  of  the 
building  in  accordance  therewith,  created  an  easement  of  the  stairway  and  liall  that  was 
appurtenant  to  each  and  all  of  the  lots,  and  passed  by  the  deeds  with  the  fee,  notwith- 
standing the  mutual  conveyances  wero  deeds  of  general  warranty,  and  contained  no 
reservation  of  privilege.  This  was  put  on  the  ground  of  necessity.  Ths  court  said :  **  The 
evidence  shows  that  there  was  no  other  means  of  access  to  the  second  and  third  stories 
of  the  entire  building  than  by  the  stairs  and  passage-way  constructed  by  the  owners,  in 
common  at  tho  time  of  the  erection  of  the  building.  The  use  of  these  stairs  and  passage- 
way was  a  necessity  to  the  use  of  the  several  portions  of  the  second  and  third  stories,  and 
appurtenant  thereto,  and  conveyed  \viih  the  lot.'* 

In  Peilingilly.  P<)ria\  8  Allen,  1,  it  was  held  that  a  way  of  necessity  would  pass,  although 
there  were  no  insuperable  physical  obstacles  to  prevent  access  by  another  way,  if  the  other 
way  could  not  be  made  without  unreasonable  and  disproportionate  labor  and  expense. 
The  court  said  :  **  The  word  '  necessary  *  cannot  reasonably  be  held  to  be  limited  to  abso- 
lute physical  necessity.  If  it  were  so,  tho  way  in  question  would  not  pass  with  the  land 
if  another  way  could  be  made  by  any  amount  of  labor  and  expense,  or  by  any  possibility. 
If,  for  example,  the  property  conveyed  were  Morth  but  $1,000,  It  would  follow  from 
this  construction  that  the  plaintiff's  intestate  would  not  have  the  right  of  way  over 
the  triangular  pieco  as  appurtenant  to  tho  land,  provided  he  could  have  made  another 
way  at  an  exi>en8e  of  $100,000.  If  the  word  *  necessarj* '  is  to  have  a  more  liberal  and 
reasonable  interpretation  than  this,  the  one  adopted  by  the  judge  must  be  adopted  as 
correct.  Its  effect  was  to  require  proof  that  the  way  over  this  triangular  piece  was  rea- 
sonably necessary  to  the  enjoyment  of  the  dwelling-house  granted . "  In  Carbrey  v.  ITillfe, 
7  Allen,  369,  it  is  said,  "  this  necessity  cannot  be  deemed  to  exist  if  a  similar  privilege  can 
be  secured  by  reasonable  labor  and  expense." 

In  Oliver  v.  IHtman^  98  Mass.  40,  it  was  held  that  if  the  owner  of  a  lot  of  land  bounded 
westerly  on  a  public  street,  out  of  which  opens  a  private  court,  and  southerly  in  front  on 
this  court,  and  in  the  rear  on  the  lot  of  a  neighbor,  can  pass  from  any  part  of  his  lot 
through  his  own  tenement  into  the  street,  and  from  the  rear  of  his  lot  over  his  own  land 
into  the  court  and  thence  into  the  street,  he  has  no  right  of  way  of  necessity  over  the 
neighbor's  land  into  the  court,  hov/ever  convenient  or  useful  it  might  be  to  him.  The 
court  said  :  "  Mere  convenience  or  usefulness  are  not  sufficient  to  establish  a  way  of 
necessity.  In  order  to  establish  an  Implied  reservation  of  such  a  way,  there  must  be,  at 
the  time  of  the  grant,  a  reasonable  necessity  for  its  existence.**  Speaking  of  Gayetty  ▼. 
Bethune,  14  Mass.  65,  they  said  :  "  If  we  should  not  hold  so  strict  a  rule  as  this,  still  it  is 
apparent  that  the  plaintiff  has  no  necessity  for  a  way,**  etc.  The  same  doctrine  is 
recogniied  in  Parker  v.  Bennett^  11  Allen,  38R. 

In  Alien  v.  Kincaid^  11  Me.  155.  It  was  held  that  the  fact  that  it  would  require  from  |S5 
•o  $800  to  make  another  way  passable,  would  not  create  a  right  of  way  of  Decessitj.  This 
was  between  judgment  creditor  and  debtor. 

In  Ogden  ▼.  Orove^  88  Penn.  St.  487,  the  court  said :    **  ConTeulenoe  is  no  fonndatloii  fbr 
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the  cfaUm,  nor  is  actual  detriment  to  the  possession  of  the  claimant,  resulting  from  a 
necessity  of  a  way  through  his  own  property,  any  reason  to  claim  it  through  that  of  a 
neighbor.  As  the  plaintiffs  in  error  can  undoubtedly  have  a  way  over  their  own  ground  to 
Third  street,  they  cannot  claim  one  as  of  necessity  from  any  other  owner."  The  daim 
here  was  of  a  right  in  an  alley  in  the  rear  of  the  plalntilTs  lot,  for  the  convenient  use  of 
buildings  between  the  alley  and  his  buildings  on  the  front  of  the  lot  on  Third  street. 

See  0*Rtfrke  v.  Smith,  11  R.  I.  2S9 ;  s.  c,  23  Am.  Rep.  440,  and  note,  446  ;  PanoriB  v. 
Johnson,  68  N.  Y.  «8 ;  8.  c,  23  Am.  Hep.  149 ;  ButtenDorih  v.  Crawford,  46  N.  T.  849 ;  s.  a, 
7  Am.  Rep.  SS3,  which  are  in  harmony  with  the  principal  case. 

The  case  of  McPhenon  v.  Acker,  District  of  Columbia  Supreme  Court,  General  Term. 
1879,  looks  the  other  way.  Defendant  owned  two  houses  adjoining  one  another.  An  alley- 
way ran  under  the  north  house  next  to  the  wall  of  the  south  house,  affording  communica- 
tion between  the  rear  of  the  south  house  only  and  ^he  street  in  front.  The  drainage  pipe 
from  both  houses  ran  under  the  alley- way  to  a  sewer  under  the  street.  He  sold  the  south 
house  to  H.,  informing?  him  at  the  time  that  the  alley-way  did  not  pass  with  the  house,  and 
that  he  intended  to  close  it  up.  The  deed  conveyed  the  south  house  by  metes  and  bounds, 
not  including  the  alley "way,  but  **  with  the  appurtenances.**  H.  obtained  a  license  from 
defendant's  agent  to  use  the  alley- way.  A  few  months  thereafter  H.  sold  to  plaintiff, 
whom  he  informed  that  the  deed  did  not  include  the  alley-way,  but  that  it  was  there  when 
he  came  and  would  not  be  closed  up.  In  an  action  by  plaintiflT  to  restrain  defendant  from 
closing  up  the  alley-way,  held,  that  plaintiff  had  no  right  of  way  over  the  alley,  but  fasfd 
an  easement  for  the  passage  under  it  of  drain  pip^s  from  his  house. 

The  court  said:  *^The  subject  of  easements  by  impHcatioTi  is  a  large  one,  and  has  been 
much  discussed  in  decisions  and  text-books.  The  authorities  are  exhaustively  considered 
in  Washburn  on  Easements,  page  60.  and  so  on;  and  the  result  of  the  decisions  is  the  rule 
invoked  by  the  complainant  in  this  case,  which  is  expressed  as  clearly  perhaps  as  by  any 
other  authority  in  the  case  of  Lampman  v.  MiUcs^  21  N.  Y.  603,  in  the  following  language: 
*  The  principle  is  that  where  the  owner  of  two  tenements  sells  one  of  them,  or  the 
owner  of  an  entire  estate  sells  a  portion,  the  purchaser  takes  the  tenement  or  portion  sold 
with  all  the  benefits  and  burdens  which  appear  at  the  time  of  sale  to  belong  to  it  as 
between  It  and  the  property  which  the  vendor  retains.  This  Is  one  of  the  recognized 
modes  by  which  an  easement  or  servitude  is  granted.  No  easement  exists  so  long  as  there 
is  a  unity  of  ownership,  because  the  owner  of  the  whole  may  at  any  time  rearrange  the 
qualities  of  the  several  parts.  *  *  •  The  parties  are  presumed  to  contract  in 
reference  to  the  condition  of  the  property  at  the  time  of  sale,  and  neither  has  a  right  of 
altering  the  arrangement  then  openly  existing  to  change  materially  the  relative  value  of 
the  respective  parts.' 

"  Some  authorities  allude  vaguely  to  the  necessity  of  the  easement  to  the  granted  prop- 
erty as  an  element.  But  the  rule  into  which  the  authorities  seem  to  have  drifted  takes  no 
account  of  this  necessity,  but  relies  entirely  upon  the*  appearances  created  by  the  act  of 
the  grantor.  The  rule  does  not  appear  to  me  to  be  essentially  different  from  the  law 
of  estoppel.  The  grantor,  by  holding  out  certain  appearances  to  the  purchaser,  induces 
the  expectation  on  his  part  that  with  the  land  purchased  he  is  to  receive  certain  privileges; 
and  it  would  be  inequitable  to  defeat  that  expectation  by  afterward  denying  them.  This 
is  exactly  the  law  of  equitable  estoppel. 

**  The  cases  however  are  not  harmonious.  The  law  is  denied  entirely  by  Judge  Hoar,  in 
RandaU  v.  McLaugTUin^  10  Allen,  360.  Other  authorities  discriminate  between  what  are 
called  apparent  and  continuous  on  the  one  hand  and  discontinuous  easements  on  the 
other,  the  former  being  those  which  are  a  constant  and  visible  encroachment  on  the  servi- 
ent land,  and  the  discontinuous  easements  being  those  which  are  only  observable  in  their 
exercise,  which  is  occasional,  as  a  right  of  way  over  uninclosed  land. 

"  The  application  of  the  rule  to  ways  is  denied  in  the  case  of  Oliver  v.  Hook,  47  Md.  801, 
and  other  cases  therein  dted.  On  the  other  hand,  it  is  asserted  In  New  York  and  Pennsyl- 
vania, and  by  Judge  Story  in  United  StaU9  v.  AppUton^  1  Sunm.  500.  A  distlilotlon  is 
suggested  In  the  case  of  PhUlipfi  v.  PhiUipn^  48  Penn.  St.  178,  which  may  serve  to  reconcile 
these  discrepancies .  In  that  case  the  way  was  fenced  In,  and  It  may  be  well  maintained 
that  such  a  way  is  as  apparent  and  continuous  an  easement  as  a  drain  pipe  lUn  over  or 
mider  the  land;  whereas  a  way  having  no  visible  boundaries  may  not  be. 
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*'If  this  diatiiiction  is  just,  the  present  case  comes  clearly  within  the  general  mle^ 
because,  as  I  have  already  stated,  the  way  was  bounded  and  marked  by  permanent  indoe- 
ure,  obyious  to  the  most  casual  Inspection. 

*'  But  in  what  manner  was  this  easement  created,  if  at  all  ?  Evidently  by  an  act  in  paU^ 
which  consisted  of  such  a  location  of  the  fences  as  to  give  the  appearance  of  a  permanent 
easement.  It  is  conceded  that  if  the  fence  had  been  restored  to  its  original  location  before 
the  sale  there  would  have  been  no  easement  in  this  alley.  In  this  respect  this  case  resem- 
bles  Coppy^s  case,  cited  from  the  year  books  by  Gale  and  Whateley  In  their  work  on  Ease* 
ments.  That  was  an  action  for  stopping  a  gutter  running  from  the  building  of  the  plaintiff 
over  the  adjoining  buUdlng  of  the  defendant,  both  buildings  having  first  been  owned  by  the 
same  person,  and  afterward  sold  one  to  the  plaintiff  and  the  other  to  the  defendant.  The 
easement  claimed  was  allowed;  but  it  was  conceded  that  if  the  owner  of  both  tenements, 
before  selling  either,  had  destroyed  the  gutter  and  then  sold,  the  gutter  could  not  have  been 
restored.  And  it  would  have  made  no  difference  in  this  case  if  after  closing  the  fence  and 
then  selling,  the  grantor  had  opened  it  again  after  sale  under  a  license  to  use  the  alley. 
Can  it  make  any  difference,  if  instead  of  actually  moving  the  fence  and  closing  up  the 
entrance  to  the  alley,  the  gn'antor  informed  the  purchaser  that  he  intended  to  dose  up 
the  alley,  but  would  allow  him  its  temporary  use?  Is  not  such  a  declaration  itself  an  act 
in  pais,  equally  operative  to  detach  the  apparent  easement  from  the  grant,  with  the  actual 
removal  of  the  fence?  We  think  it  is.  There  would  be  plainly  no  estoppel  in  such  a  case, 
but  the  grantee  is  enlightened  as  to  the  purposes  of  the  grantor,  and  an  appearance  which 
might  otherwise  have  misled  him  is  by  parol  explained  away,  so  that  it  is  no  longer  a  delu- 
sive appearance;  and  as  the  purchaser  is  compelled  to  prove  by  parol  the  existence  of 
this  appearance,  so  the  defendant  may  show  by  parol  that  the  appearance  was  explained 
away  at  the  time  of  sale. 

**  We  think,  then,  that  the  easement  claimed  did  not  pass  by  the  grant  to  Huyck.  If  so, 
no  subsequent  circumstances  in  the  case  could  have  entitled  his  grantee  to  it.  If  an  estop- 
pel did  exist  in  behalf  of  Huyck,  his  grantee,  as  privy  in  estate,  could  have  availed  himself 
of  it.  But  as  no  estoppel  existed,  none  could  arise  in  behalf  of  Mr.  McPherson.  The  license 
to  Huyck,  which  was  all  that  he  had,  was  essentially  a  personal  privilege,  and  not  aaslgn« 
able,  and  would  not  pass  by  a  conveyance  of  the  laud  in  connection  writh  which  it  was 
used,  and  it  was  revokable  at  pleasure.  This  is  the  law,  irrespectively  of  any  knowledge  or 
notice  on  the  part  of  Mr.  McPherson. 

'*But  we  are  satisfied  besides  that  he  had  knowledge  sufilcient  to  put  him  on  inquiry  and 
affect  him  with  notice  of  the  real  facts.  As  far  therefore  as  relates  to  the  right  of  way 
through  the  alley,  we  are  of  opinion  that  the  court  properly  denied  the  belief. 

**  The  right  to  the  underground  drainage  stands  upon  a  different  footing.  The  principal 
cases  under  this  head  relate  to  easements  of  that  kind.  Coppy'e  case,  as  already  stated, 
was  that  of  a  gutter  draining  one  tenement  through  another.  Another  leading  case  is  that 
of  NichoUw  V.  Chamberlain,  Cro.  James,  131,  in  which  it  was  held  upon  demurrer  that  'if 
one  erect  a  house  and  build  a  conduit  thereto  in  another  part  of  his  land,  and  convey 
away  by  pipes  to  the  house,  and  afterward  sell  the  house  with  the  appurtenances  except- 
ing the  land,  or  sell  the  land  to  another,  reserving  to  himself  the  house,  the  conduit  and 
pipes  pass  with  the  house,  because  it  is  necessary  and  qua^  appendant  thereto.* 

''  But  the  most  important  case  Is  that  of  Pyer  v.  Carter^  which  was  decided  in  1867  in  the 
Exchequer  Chamber,  and  afterward  affirmed  in  the  House  of  Lords,  reported  1  H.  &  N.  916. 
*  The  owner  of  one  house  converted  it  into  two.  The  one  was  conveyed  to  the  defendant 
and  afterward  the  other  to  the  plaintiff.  At  the  time  of  the  conveyance  a  drain  ran  under 
the  plaintiff*s  house  and  then  under  the  defendant's  house  to  a  common  sewer.  The 
plaintiff's  house  was  drained  through  this  drain,  but  he  might  have  made  a  new  one  at  a 
small  expense.  The  court  held  that  under  these  circumstances  the  plaintiff  had  an  ease- 
ment or  drain  through  the  defendant's  premises  by  an  implied  grant,  and  that  the  defend* 
ant  was  liable  for  stopping  it.* 

**This  case  is  a  leading  authority  in  England,  and  seems  to  be  recognised  by  the  weight 
of  authority  in  this  country. 

^The  easement  by  drain  pipes  was  an  apparent  and  continuous  one,  and  falls  clearly 
within  the  rule  we  have  spoken  of.  The  purchaser  had  the  more  reason  for  expecting  It 
to  continue  in  the  fact  that  house  No.  285  drained  through  pipes  under  the  same  alley,  and 
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no  disturbance  of  the  pipes  from  No.  283  bj  excavAtlon  or  structures  could  be  made  with* 
out  destroying  both.  The  difference  in  the  facts  between  the  drainage  easement  and  the 
right  of  way  Is  that  no  notice  was  given  by  Acker  of  any  intention  to  disturb  the  former. 
His  conversation  related  entirely  to  the  alley,  which  was  a  superficial  right  of  way,  and  no 
allusion  was  made  to  the  underground  drainage  and  nothing  done  to  undeceive  the  pur- 
chaser as  to  his  continued  enjoyment  of  that  easement. '' 

n.  On  the  subject  of  implied  reservation  of  a  right  of  way  on  severance  of  the  estate 
Mr.  Qoddard,  after  ezamtaiing  the  English  authorities,  commented  on  in  the  principal  case, 
says  (Easements,  110) :  **  The  result  of  these  decisions  seems  to  be  this:  If  the  owner  of  an 
estate  has  been  in  the  habit  of  using  gucwi'-easements,  of  an  apparent  and  continuous  char- 
acter, over  one  part  for  the  benefit  of  another  part  of  his  property,  which  were  first  used 
during  the  unity  of  ownership,  if  he  sells  the  giia«(-dominant  part,  the  purchaser  will,  in 
the  abeence  of  express  stipulations,  and  independently  of  the  general  words  in  the  deed  of 
conveyance,  become  entitled  to  the  easements  by  implied  ^puit,  but  If  he  sells  the  qiuui 
servient  part,  those  easements  will  not  be  reserved  by  implied  grant;  if  the  ^lUMi-easements 
had  legal  existence  as  easements  before  the  unity  of  ownership,  and  the  ^utul-domlnant 
tenement  is  sold,  the  purchaser,  as  in  the  other  case,  will  become  entitled  to  the  ease- 
ments, but  what  would  be  the  result  if  the  Quani-servlent  tenement  Is  sold  is  apparently  an 
open  question,  now  that  the  authority  of  Pyer  v.  Ckirter  is  so  much  shaken;  for  Lord  Wist- 
BUSY  did  not  extend  his  judgment  In  Suffleld  v.  Bntum  to  this  point, but  in  all  probability 
it  would  be  said  that  the  grantor  could  not  derogate  from  his  own  grant,  and  that  as  he 
sold  the  guowi-servlent  tenement  without  making  any  stipulation  for  the  reservatton  of  the 
extinguished  easements,  it  would  be  in  derogation  of  his  grant  if  he  could  claim  them;  it 
might  also  be  said  that  as  the  vendor  made  no  mention  of  the  easements  in  his  deed,  he 
must  be  presumed  to  have  intended  not  to  reserve  them.  Should  this  be  so  decided,  it 
would  make  no  difference  whether  the  giuui-easements  were  first  used  during  unity  of 
ownership,  or  legally  existed  as  easements  before  the  ownership  was  begun.^'  This  sus- 
tains the  principal  case.  And  Mr.  Bennett  also  does  so  in  his  review  of  the  American  doc- 
trine, p.  124,  where  he  says:  '*  Where  the  grantor  himself  claims  such  right,  by  'implied 
reservation,*  over  the  estate  granted,**  *'  the  prevailing  rule  seems  to  be  that  although  the 
alleged  easement  be  both  continuous  and  apparent,  yet  if  it  be  not  necessary,  it  wiU  not  be 
implied  in  favor  of  the  grantor  and  against  the  grantee,  since  that  would  allow  the  grantor 
to  derogate  from  his  grant.  Therefore,  if  a  mill-owner  sells  a  portion  of  his  land  which  is 
tn  fact  then  fiowed  by  his  dam,  but  without  any  reservation  of  a  right  to  continue  so  to 
flow,  be  does  not  retain  such  right  by  implication;  even  though  he  would  give  it  by  impli- 
cation had  he  sold  the  mill  and  retained  the  dam;  but  even  this  last  proposition  is  not  uni- 
versally admitted." 

Washburn  sa3rs  (Easements,  78):  **  The  American  Annotator  of  1  B.  &  Smitn's  Reports* 
in  a  note  to  Pearmn  v.  Spencer^  eaja:  *  It  may  be  considered  as  settled  in  the  United  States 
that  on  the  conveyance  of  one  of  several  parcels  of  land,  there  is  an  implied  grant  or  reser- 
vation, as  the  case  may  be,  of  all  apparent  and  continuous  easements  or  incidents  of  prop, 
erty.  which  have  been  created  or  used  by  him  during  the  unity  of  possession,  though  they 
could  then  have  had  no  legal  existence  apart  from  his  general  ownership.*  And  he  cites 
numerous  cases  as  tending  to  establish  the  general  proposition.  But  while  this  would  seem 
to  sustain  and  be  fully  sustained  by  the  cose  of  Pycr  v.  Ckirter,  the  inference  to  be  drawn 
from  Carbrey  v.  ITfl/fo,  7  Allen,  860,  and  Randall  v.  McLauuMin,  10  id.  860,  seems  to  be, 
that  though  this  would  be  true  where  the  dominant  estate  is  conveyed  and  the  servient 
estate  reserved,  it  would  not  be  so  where  the  servient  estate  is  granted  and  the  dominaitt 
reserved,  unless  the  easement  claimed  is  one  strictly  of  necessity,  and  another  cannot  be 
substituted  at  reasonable  labor  and  expense.**  And  at  p.  05,  he  says :  '*  Although  it  might 
pertiaps  be  difficult  to  embody  the  leading  doctrines  of  the  foregoing  cases  into  any  gene* 
ral  pror^xwitlon,  it  would  seem  that  in  a  case  of  a  division  of  an  estate  consisting  of  two  or 
more  heritages,  whether  an  ease  or  convenience,  which  may  have  been  used  in  favor  of 
one  in  or  over  the  other,  hy  the  common  owner  of  both,  shall  become  attached  to  the  one 
or  charged  upon  the  other  in  the  hands  of  separate  owners,  by  a  grant  of  one  or  both  of 
those  parts,  or  upon  a  partition  thereof,  must  depend,  where  there  are  no  words  Htnttii^ 
or  defining  what  is  intended  to  be  embraced  in  such  deed  or  partition,  upon  whether  such 
eassoient  is  necessary  for  the  reasonable  enjoyment  of  the  part  of  such  heritage  as  claimed 
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•«  ao  appurtenance.  It  must  be  reasonably  necessary  to  the  part  which  claims  it.  and 
where  t^t  is  not  the  case,  it  requires  descripttye  words  of  grant  or  reservation  in  the  deed 
to  create  an  eaaement  in  one  part  of  a  heritage  over  another.**  This  also  supports  tha 
priD0ipal< 


Bbowk  V.  Ward. 

(53  Md.  378.) 

Win  —  capacity  —  gpirxtualism, 

A  belief  in  *'  spiritaalism  "  does  not  incapacitate  from  making  a  ralid  will 
even  where  the  teeitatrix  acted  under  pupposed  instructions  frpm  the  spirit 
of  her  deceased  brother,  unless  actual  unsoundness  of  mind  is  found. 
{See  note,  p.  420.) 

ACTION  to  test  the  validity  of  a  will.     The  opinion  states  the 
facts.     The  will  was  sustained  below. 

Arthur  W.  Machen  and  Richard  J,  Gitiings,  for  appellant 

Bernard  Carter  and  Charles  Marslmll,  for  appellees. 

Brext,  J.  This  appeal  is  from  the  rulings  of  the  Circuit  Court 
for  Iloward  county,  in  the  trial  of  issues  from  the  Orphans'  Court 
of  Baltimore  city,  involving  the  validity  of  the  will  and  two 
codicils  thereto  of  Miss  Jane  Bay,  deceased. 

The  issues  are  nine  in  number.  The  first,  second  and  third  are 
directed  to  the  will,  the  fourth,  fifth  and  sixth  to  the  first  codicil, 
and  the  seventh,  eighth  and  ninth  to  the  last  codicil.  The  first, 
fourth  and  seventh  involve  the  due  execution  of  these  papers 
respectively,  the  second,  fifth  and  eighth  present  the  question  of 
testamentary  capacity,  and  the  third,  sixth  and  ninth  the  question 
of  undue  influence. 

The  due  execution  of  the  will  and  codicils  was  conceded,  and  the 
issues  actually  on  trial  were  those  of  testamentary  capacity  and 
undue  influence.  The  great  bulk  of  the  testimony  was  in  refer- 
ence to  capacity,  and  it  is  with  that  question  that  we  have  mainly 
to  deal. 

[Omitting  minor  questions.] 

The  caveator,  under  the  issues  of  testamentary  capacity,  vel  non^ 
offered  a  large  amount  of  evidence  that  the  testatrix  was  a  spiritu- 
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alist,  impressed  with  a  delusion  that  she  could  commune  with 
spirits  of  the  departed,  that  through  their  agency  she  could  cure 
the  sicky  foretell  future  events  and  know  what  was  going  on  in 
places  at  a  distance  and  out  of  her  sight ;  that  she  always  consulted 
spirits  about  matters  of  business,  and  was  directed  by  them  how 
she  should  make  her  will.  In  addition  to  this  general  proof  he  also 
adduced  evidence  of  particular  business  transactions,  about  which 
she  consulted  the  spirits.  One  of  these  was  the  transaction  with 
Lehman  about  the  Howard  street  property.  This  consultation  was 
through  Mrs.  Durham  as  a  medium,  a  witness  examined  in  chief 
and  now  offered  as  a  rebutting  witness  to  prove  that  the  testatrix 
consulted  the  spirits  about  her  transactions  with  Lehman  in  refer- 
ence to  this  Howard  street  property,  and  about  which  Lehman  had 
testified  as  a  witness  on  behalf  of  the  caveatees.  Mrs.  Scott,  the 
first  witness  for  the  caveator,  in  answer  to  the  fourth  interrogatory, 
testifies,  "  in  her  transactions  with  Lehman,  concerning  the  Howard 
street  property,  I  heard  her  in  my  presence  consult  the  spirits 
through  Mrs.  Durham,  as  medium ;  Mrs.  Durham  wrote  upon  a 
slate  answers  as  the  deceased  would  ask  questions  about  that  matter; 
she  asked  her  brother  James'  spirit  if  Lehman  would  come  out  all 
right  and  pay  her,  or  would  he  cheat  her." 

[Omitting  immiaterial  matter.] 

We  have  been  unable  to  find  that  any  of  the  witnesses,  who  speak 
of  the  infirm  health  of  the  testatrix,  connect  with  it  even  a  sug- 
gestion, that  she  exhibited  indications  of  disease  of  the  brain  before 
the  making  of  her  will.  Many  of  them  speak  of  the  strange  and 
unusual  delusions  of  her  mind,  but  there  is  no  evidence  of  physical 
disease  of  the  brain.  Nor  is  there  any  proof  that  she  eventually 
died  from  paralysis.  Had  the  prayer  been  granted,  these  statements 
in  it  (unsupported  by  any  proof),  would  have  gone  to  the  jury  as 
constituting  a  part  of  the  evidence  in  the  case,  and  might  have 
exercised  an  important  influence  in  the  formation  of  their  verdict. 

The  fifth  and  seventh  prayers  differ  in  phraseology,  but  really 
present  to  the  jury  substantially  the  same  question  —  that  is,  delu- 
sion of  the  testatrix  "  as  to  the  character  and  motives  of  her  near 
relatives,"  The  court  gave  an  instruction  of  its  own  in  the  place 
of  these  prayers.  It  will  be  found  to  embrace  fully  the  facts  to 
which  they  refer,  but  to  differ  from  them  by  substituting,  for  the 
words  "  a  false,  unfounded  and  irrational  delusion  '^  used  in  the 
fifth  prayer,  and  for  the  words  "  the  causeless  and  irrational  delu- 
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sion^'  used  in  the  seventh  prayer,  the  words  insane  delusion.  The 
issue  to  which  these  prayers  were  directed  was  the  is&ne  of  testa- 
mentary capacity.  The  proof  of  unsoundness  of  mind,  that  is 
insanity,  rested  upon  the  caveator,  and  nothing  short  of  establishing 
that  fact  to  the  satisfaction  of  the  jury  would  entitle  him  to  a 
verdict  in  his  favor  under  the  issue.  A  person  entertaining  even 
violent  dislike  to  another  may  be  actuated  in  so  doing  from  a 
fancied  and  unreal  cause.  He  may  in  this  respect  be  said  to  be 
laboring  under  a  delusion.  Yet  it  would  not  necessarily  be  such  a 
delusion  as  would  justify  his  being  pronounced  insane.  The  language 
of  the  prayers  of  the  appellant  is  well  calculated  to  mislead  a  jury. 
They  might  infer  from  it,  if  the  testatrix  had  no  just  and  sufficient 
cause  for  her  alleged  antipathy  to  those  nearest  to  her  in  blood,  that 
it  would  invalidate  ner  will.  This  is  not  sufficient  The  delusion, 
which  will  invalidate  a  will,  must  point  to  actual  unsoundness  of 
mind.  In  other  words  it  must  be  an  insane  delusion  :  upon  this 
there  seems  to  be  no  conflict  in  the  authorities.  See  1  Bedf.  on 
Wills,  74,  and  cases  there  cited.  The  court  therefore  very  properly, 
in  the  instruction  it  gave,  told  the  jury  that  the  delusion,  if  any, 
under  which  the  testatrix  laborecf  as  to  the  character  of  her  near 
relatives  must  be  an  insane  delusion.  This  we  think  truly  stated 
the  law  and  could  not  mislead,  especially  as  by  the  first  instruction 
the  jury  had  already  been  informed  of  the  meaning  of  insane  delu- 
sion in  its  legal  sense. 

The  ninth,  tenth,  eleventh  and  twelfth  prayers,  which  were  re- 
fused by  the  Circuit  Court,  present  the  same  general  objections. 
They  are  all  referable  to  the  issues  of  sanity,  and  must  be  considered 
in  their  application  to  that  question.  The  testatrix  is  shown  to 
have  been  a  spiritualist,  and  a  believer  in  being  able  to  communicate 
with  the  spirits  of  the  departed.  She  consulted  and  advised  with 
them  in  her  business  transactions  and  followed  the  directions  and 
advice  which  she  received  from  them  in  making  the  will  now  in 
contest.  Many  of  these  communications  from  the  spirits  are  segre- 
gated in  these  instructions,  and  the  court  is  asked  to  say  to  the  jury 
as  a  matter  of  law,  that  if  they  were  believed  by  the  textatrix,  and 
her  will  was  the  result  of  them,  that  such  will  is  not  valid.  These 
alleged  delusions  are  not  presented  in  the  prayers  as  constituting 
undue  influence,  and  could  not  have  been  so  urged  in  view  of  what 
is  necessary  under  the  decisions  in  this  State,  to  be  proved,  in  order 
to  establish  the  fact,  that  a  testator  has  been  unduly  influenced  in 
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the  making  of  a  will.  They  are  referable  to  the  issue  of  testament- 
ary capacity,  and  the  result  and  meaning  of  these  prayers  is  to  ask 
the  court  to  say  to  the  jury  that  such  delusions  amount  to  insan- 
ity. 

The  question  of  sanity  is  one  of  the  direct  issues  upon  trial,  and 
it  is  a  fact  to  be  determined  and  decided  by  the  jury  and  not  by 
the  court,  upon  all  the  circumstances  and  proof  in  the  case.  The 
court  cannot  say  as  matter  of  law,  that  a  person  is  insane,  because 
he  holds  the  belief  that  he  can  communicate  with  spirits,  and  can 
be  and  is  advised  and  directed  by  them  in  his  business  transactions 
and  in  the  disposal  of  his  property.  He  may  receive  this  advice, 
and  act  as  directed,  because  he  is  satisfied  in  his  own  mind  and 
from  his  own  reason  that  the  thing  recommended  is  wise  and  ex- 
pedient. This  is  by  no  means  impossible  or  improbable.  Such  be- 
liefs do  not  of  themselves  afford  a  certain  test  of  insanity  or  want 
of  testamentary  capacity.  Other  circumstances  and  facts  are  to  be 
looked  to  in  connection  with  them^  before  a  satisfactory  conclusion 
can  be  reached  in  regard  to  the  soundness  of  the  mind  which  enter- 
tains them. 

The  impropriety  of  a  court  segregating  certain  supposed  delu- 
sions from  a  large  bulk  of  evidence,  and  saying  to  a  jury  that  they 
alone  are  sufficient  to  show  insanity,  is  particularly  applicable  to  this 
case.  Although  the  proof  establishes  the  fact  that  the  testatrix  be- 
lieved in  the  most  extreme  doctrines  of  spiritualism,  of  communi- 
cation and  consultation  with  spirits,  there  is  much  evidence  adduced 
by  the  caveatees  to  the  effect  that  she  managed  her  large  property 
with  skill  and  intelligence.  Her  sanity  and  testamentary  capacity 
are  testified  to  by  some  of  the  most  reliable  and  intelligent  gentle- 
men  in  the  city  where  she  resided.  When  about  to  have  her  will 
written,  she  intelligently  informed  the  distinguished  counsel,  by 
whom  it  was  drawn  up,  how  she  wished  her  property  disposed  of, 
and  furnished  him  with  an  accurate  and  correct  list  of  her  numer- 
ous relatives.  The  will  itself  bears  no  intrinsic  evidence  of  insanity 
in  its  provisions,  but  on  the  contrary,  is  such  a  will  as  the  most 
sane  might  have  made.  All  these  facts  would  have  been  excluded 
from  the  jury  if  the  court,  by  granting  these  prayers,  had  ruled  that 
the  delusions  and  influences  enumerated  in  them  amounted  to  in- 
sanity in  law. 

They  were  clearly  evidence  to  go  to  the  jury  upon  the  question 
of  insanity,  and  it  was  the  province  of  the  jury  to  determine 
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whether  in  connection  with  the  other  proof  in  the  case  they  eatis- 
factorily  established  it. 
[Omitting  minor  matters.] 

Rulings  affirmed^  and  cause  remanded, 

NoTB  BY  THK  Rbpohtkr . — To  the  same  effect,  Rdbitimn  ▼.  AdaniM,  02  Me.  :J69;  s.  c,  \t 
Am.  Rep.  478.  Inrt  Smith's  WiU,  Wisconsin  Supreme  Oourt,  April  19. 18B1,  holds  that  a 
mere  belief  in  **  spiritualism  **  does  not  destroy  testamentary  capacity,  although  united 
with  peculiar  eccentricities.  The  court  thus  describe  the  testator:  "It  satisfactorily 
appears  that  the  deceased  was  a  gentleman  of  excellent  moral  character,  and  that  his 
intellectual  powers  were  of  a  high  order.  His  mind  was  cultivated  by  reading  and  study, 
and  his  general  information  was  very  extensive  and  varied.  One  witness  says,  no  doubt 
truly,  that  he  was  a  first-class  mechanic  and  scientist ;  that  he  had  a  good  theory  of 
mechanics  and  was  a  well-read  man.  He  seemed  to  have  some  talent  for  invention,  and 
did  invent  several  articles  which  he  sought  to  bring  into  use.  He  attempted  other  inven- 
tions, and  failed.  He  possessed  great  self-reliance  and  firmness,  and  was  not  easily 
swerved  from  a  purpose  deliberately  formed.  Some  of  the  witnesses  say  he  was  very  con- 
ceited and  self-willed."  **In  short,  the  deceased  was  a  person  of  vigorous  intellect  and 
will,  had  unbounded  faith  in  the  accuracy  and  soundness  of  his  own  judgment,  and  was 
moved  to  action  by  an  earnest,  sanguine  temperament.  In  such  a  man  we  should  natu- 
rally expect  some  peculiarities  or  eccentricities  of  conduct,  but  we  find  fewer  of  t^iese  dis- 
closed in  the  evidence  than  might  reasonably  be  looked  for.  It  appears  that  for  a  shori 
time  ~  perhaps  two  or  three  months,  but  during  what  year  is  not  shown  — he  advertiseil 
one  of  his  callings  by  wearing  on  the  front  of  his  hat  a  small  paper  on  which  were  printed 
the  words,  *  Solicitor  of  patents.  *  Also,  that  he  was  seen  at  different  times  on  skates  in  a 
publis  street  of  the  city.  It  seems,  however,  that  he  was  testing  a  new  kind  of  skate 
which  he  had  invented.  Thus  far  we  find  no  evidence  that  the  deceased  was  not  of  sound 
mind  when  he  executed  the  instrument  propounded  as  his  last  will  and  testament.  But 
there  was  another  peculiarity  of  the  deceased  which  will  now  be  considered.  He  was  what 
is  commonly  called  a  spiritualist.  He  had  come  to  believe  that  through  certain  mediumH 
he  could  communicate  with  the  spirits  of  deceased  persons.  He  received  through  one  of 
these  mediums  what  purported  to  be  a  message  from  his  deceased  wife,  advising  him  to 
marry  the  appellant,  to  whom  he  was  then  paying  his  addresses.  He  doubtless  believed 
the  message  was  from  his  deceased  wife.  He  also  consulted  mediums  quite  frequently 
concerning  his  business  and  proposed  inventions .  He  once  engaged  in  wheat  speculations 
on  advice  from  such  sources.  At  first  he  was  successful ,  but  later  operations  were  not  so 
successful.  It  does  not  appear  that  he  persisted  in  these  speculations  veiy  long  after 
fortune  turned  against  him.  During  the  French  and  Qerman  war  he  believed  reports  of  the 
condition  of  the  contest  which  he  received  from  mediums,  although  different  from  the 
current  newspaper  reports.  But  when  the  evidence  of  the  truth  of  the  newspaper  reports 
became  strong,  his  confidence  in  the  infallibility  of  the  other  reports  was  weakened.  He 
received  a  communication  purporting  to  be  from  his  deceased  wife  after  his  last  marriage^ 
and  after  he  had  trouble  with  some  of  his  children,  approving  of  what  he  liad  done.  Thi.>< 
was  evidently  after  he  had  executed  his  will.  It  does  not  appear  whether  or  not  \n 
regarded  the  conununication  as  genuine,  but  probably  he  did  so  regard  it.  But  the  intense 
faith  of  the  deceased  in  the  accuracy  of  his  own  judgment  was  a  counterpoise  to  his  belif  l 
in  the  possibility  of  obtaining  direct  messages  from  the  other  worid.  It  led  him  to  admi' 
another  element  in  his  belief  which  would  leave  him  free  to  follow  his  own  judgment  in  a 
given  case,  no  matter  how  strongly  he  might  be  pressed  by  supposed  supernatural  advice 
or  entreaty  to  act  against  it.  So  he  came  to  believe,  as  one  witness  states  it,  *  that  there 
was  more  than  one  kind  of  spirits— some  might  try  to  fool  him,  and  others  might  not.*  It 
Is  perfectly  obvious  from  the  whole  testimony  that  the  Infallible  test  which  he  applied  to 
determine  from  which  of  these  classes  of  spirits  a  given  message  came  was  this:  If  it 
accorded  with  his  judgment,  it  came  from  the  reliable  class;  If  not,  then  it  came  from  the 
other  class  and  was  to  be  disregarded.** 

In  Bonard'i  WUl^  16  Abb.  Pr.  (N.  S.)  128,  it  was  held  by  HcroHiiHsa,  surrogate,  that  a 
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beUef  In  the  doctrine  of  metempsychosis  does  not  argue  Insanity,  or  defeat  a  wlU  hy 
which  the  testator,  harlng  no  family,  left  his  estate  to  the  Society  for  the  PreTentkm  of 
Cruelty  to  Animals.  The  court  said:  **To  no  human  being  has  been  given  the  positive 
knowledge  of  an  existence  after  death.  The  Instincts  of  the  human  mind  prompt  ua  to 
beUeve,  or  at  least  to  hope,  that  although  there  may  be  adeath  of  the  body,  yet  that  there 
Is  an  Intellectual  or  spiritual  part  of  our  nature  which  survives  in  some  form  or  other. 
But  In  a  logical  sense  there  Is  no  major  premise  of  knowledge ;  It  is  to  all  of  us  either  a 
matter  of  speculation  or  a  belief  based  on  the  religious  doctrine  or  tenets  which  we  accept. 
To  almost  every  man  there  is,  to  him,  some  evidence  that  there  Is  a  higher  power,  what- 
ever that  power  may  be,  which  ban  created  this  world,  and  which  governs  it.  The  mani- 
festations which  surround  him  on  every  side  confirm  him  hi  that  belief,  though  what  that 
power  or  Being  is  ho  can  with  his  finite  knowledge  have  no  definite  conception;  and  there- 
fore his  views  as  to  a  future  state  rest  merely  on  a  philosophical  speculation,  or  the  faitb 
of  that  religion  which  he  accepts  as  his  creed,  and  Is  taught  by  Its  priests:  and  *  faith  is  the 
evidence  of  things  not  seen.'  The  world  is  divided  into  many  sects,  each  sect  presenting  a 
creed  more  or  less  different  as  to  a  future  state.  This  veiy  doctrine,  metempsychosis,  as 
shown  In  this  case,  has  been  believed  in  by  Pythagoras,  Plato  and  others  of  the  ancient 
philosophers  and  sages  of  the  East,  and  even  in  modem  times  by  Intellectual,  wise  and 
good  men,  and  is  at  this  day  accepted  by  a  larger  portion  of  the  human  race  on  the  globe 
at  large  than  those  who  reject  it. 

**  Having  seriously  considered  this  subject  with  reference  to  the  nature  and  limited 
capabilities  of  the  human  mind,  and  the  difference  not  only  of  race  but  of  men  of  the  same 
race,  living  under  the  same  civil  and  rel^ous  institutions,  and  resulting  from  origin,  edu- 
cation and  circumstances;  and  also  borne  in  mind  the  freedom  of  Individual  conscience, 
favored  by  the  society  in  which  we  dwell,  and  by  our  laws,  and  the  multifarious  forms  and 
shades  of  opinion  on  all  subjects,  which  are  constantly  engendered  among  us,  and  must  be 
tolerated,  whether  as  means  of  arriving  at  truth  itself,  or  as  wise,  or  mistaken  methods  of 
happlne^,  w^iloh  each  person  has  a  right  to  select  for  hfanself.  or  as  heresies  and  errors  in 
individual  cases  inevitably  growing  out  of  the  large  liberty  accorded  to  oil ;  and  taking,  as 
I  feel  compelled,  a  comprehensive  and  liberal  view  of  the  subject,  my  reflections  have  led 
me  to  say  that  I  cannot  commit  myself  to  what  I  deem  an  extravagant  and  unjust  stretch 
of  judgment  of  a  court  of  justice,  to  hold  upon  the  question  of  the  condition  or  destiny  of 
the  soul  of  man  after  the  death  of  the  body  —  of  which  no  man  has  more  positive  knowl- 
edge than  can  be  expressed  by  his  individual  belief  —that  Insanity,  or  a  delusion  to  be 
characterized  as  insane,  as  respects  competency  to  dispose  of  property  by  will,  for  a  pur- 
pose which  might  not  otherwise  than  for  an  alleged  delusion  have  been  entertained,  but 
which  purpose.  In  Itself  considered,  Is  entirely  rational  and  explicable  on  other  grounds.  Is 
to  be  ascribed  to  one  who  honestly  and  sincerely  bad  faith  In  the  doctrine  of  metempsycho- 
sis, and  who  having  no  family  or  any  near  or  known  remote  relations,  bequeathed  his  en- 
tire estate  to  a  society  for  the  prevention  of  cruelty  to  animals. 

**It  appears  to,  me  that  if  a  judicial  officer  should  assume,  that  merely  because  a  ipan 
earnestly  believed  in  that  doctrine,  he  was  insane,  or  labored  under  an  insane  delusion  or 
monomania,  incapacitating  him  from  making  a  will,  if  prompted  by  that  faith,  but  though 
consistent  with  it,  wholly  rational  In  Its  provisions.  It  would  not  faU  very  far  short  in  prin- 
ciple, that  all  mankind  who  do  not  believe  in  the  particular  faith  which  the  judge  accept*;, 
respecting  the  futuro  state,  are  more  or  less  insane  or  the  victims  of  an  insane  delusion. 

**  This  question  is  entirely  within  the  domain  of  opinion,  or  faith,  and  not  of  knowledge. 
A  man  may  properly  be  assumed  insane  upon  evidence  that  he  Is  governed  by  hallucina- 
tions which  are  physicaUy  impossible  to  the  knowledge  of  all  sane  men,  and  which  are  eon. 
trary  to  the  evidence  of  senses^  or  who  is  influenced  by  delusions  which  are  the  creation  of 
diseased  reflective  faculties. 

*  *  Hence  the  opinion  as  to  the  future  state,  of  which  no  man  has  positive  knowledge,  and 
In  regard  to  which  mankind  have  always  differed,  and  do  widely  differ  to-day,  even  In  the 
most  civilized  countries,  and  among  the  most  intellectual  of  men,  cannot  In  any  respect  be 
deemed  evidence  of  insanity ;  the  only  rule  by  which  ttie  insanity  of  one  of  certain  opiniont 
can  be  determined  being  sume  test  founded  on  positive  knowledge. 

*' The  insanity  of  an  opinion  must  be  established  only  with  reference  of  knowledge  ac- 
esHlbto  to  ta6n  of  common  minds  and  common  understanding,  and  not  upon  the  result! 
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of  profound  scientific  researches  or  escperiments,  or  acholastio  theology,  or  religious  tenets 
conoemiogthe  nature  of  the  infinite,  or  the  destiny  of  the  race  beyond  the  present,  which 
itself  is  too  Tsst  and  mysterious  a  domain  for  the  human  mmd  to  comprehend;  and  if  we 
are  so  much  at  fault,  or  deficient,  and  so  at  Tariance  in  opinion  of  the  truth  of  the  praeent, 
how  can  we  presume  to  hold  one  insane  as  to  our  nature  and  destiny  in  the  future? 

**  MoreoTer,  if  a  court  is  to  ascribe  insanity  to  a  man,  or  a  class  of  men  oonstitutiDg  a  sect, 
on  account  of  his  or  their  opinion  or  belief  as  to  a  future  state,  and  a  particular  sect  hwl  in 
fact  attained  to  a  real  knowledge  of  that  future,  the  logical  deductions  would  necessarily 
be,  that  a  major  portion  of  mankind,  comprised  in  all  other  and  different  sects,  were  of 
unsound  mind  or  monomaniacs  on  that  subject.  If  it  be  the  case  that  such  knowledge  has 
been  attained  by  a  sect  or  known  body  of  belicTers,  the  question  renuiins,  which  is  it,  and 
what  tribunal  is  to  exercise  the  judgment  of  determination/* 

In  Attsten  ▼.  Graham,  I  Spinks.  aS7,  the  testator,  an  Englishman,  early  residing  in  India, 
had  embraced  Mahometan  and  Hindoo  notions,  and  also  believed  in  astrology  and  necro- 
mancy. He  left  money  by  his  will  to  erect  a  cenotaph  in  Constantinople,  with  the  testa- 
tor's name  engraved  thereon,  and  a  light  burning  therein,  and  the  balance  to  the  poor  of 
that  dty.  Held,  valid.  The  court  said :  ^'The  arts  in  which  he  professed  to  believe  were 
such  as  were  once  believed  and  professed  by  some  of  the  most  learned  men  in  Europe,  and 
are  still  believed  and  professed  by  many  of  the  eastern  nations  to  which  this  gentleman 
was  so  strongly  attached/' 

See  KingOnury  v.  WhUaker,  anU^  918. 


MbBOHANTS  and   MiKERS'  TfiAKSPORTATIOK  OOMPANT  OF  BALTI- 

MORE  V.  Associated  Firemen's  Insurance  Oompant  op  Bal. 

TIMORE. 

<B8  Md.  448.) 

Inmranee  — fire  —  vessel —  general  average. 
The  doctrine  of  marine,  average  is  not  applicable  to  fire  polioiee  on  TeBsels. 

ACTION  on  a  policy  of  fire  insurance.    The  opinion  states  the 
facts.     The  plaintiff  had  judgment  below  and  appealed. 

CTias.  Marshall,  for  appellant. 

Oeorge  Hawkins  Williams,  John  H.  Thomas,  William  C.  Schley^ 
Frank  P.  Clark,  for  appellees. 

Robinson,  J.  This  suit  is  brought  by  the  appellant,  owner  of  the 
steamer  "George  Appold/'  on  a  fire  policy  issued  by  the  appellee, 
insuring  said  steamer  against  loss  by  fire. 

It  appears  that  on  the  20th  October,  1877,  while  loading  at  the 
port  of  Savannah,  a  fire  was  discovered  among  a  cargo  of  cotton 
stowed  in  the  foreholdof  the  steamer,  and  in  order  to  save  both  the 
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steamer  and  cargo  from  destruction,  it  was  found  necessary  to  sub- 
merge the  vessel. 

The  damages  direct  and  indirect  to  the  steamer  itself,  were  esti- 
mated at  t2,500,  and  the  damages  to  the  cargo  at  $10,500. 

The  adjuster  to  whom  the  matter  was  referred  decided,  that  the 
damages  to  the  cargo  were  according  to  the  usage  and  laws  of  the 
port  of  Baltimore,  subject  to  the  law  of  general  average  ;  and  the 
appellant  as  owner  of  the  steamer  was  obliged  to  contribute  to 
the  cargo  the  sum  of  $5,231.29. 

The  steamer  was  insured  by  the  appellee  and  other  fire  compa- 
nies to  the  amount  of  $80,000  ;  and  the  cargo  was  insured  under 
marine  policies. 

The  fire  companies  tender  themselves  ready  to  pay  $2,500,  the 
amount  of  damage  sustained  by  the  steamer,  but  the  appellant 
claims  that  in  addition  to  this  sum,  he  is  entitled  to  recover  the 
amount  paid  by  him  under  the  law  of  general  average  to  the  cargo. 
And  this  is  the  question,  and  the  sole  question  at  issue  between  the 
parties. 

Were  this  a  question  to  be  determined  purely  upon  equitable 
principles,  there  might  be  some  ground  to  support  the  appellant's 
contention. 

The  steamer  was  fully  insured  by  the  fire  companies,  and  in  the 
event  of  its  destruction  by  fire,  they  would  have  been  liable  for  the 
entire  loss  sustained  by  the  appellant.  In  that  event,  instead  of  the 
sum  of  $5,231.29  now  claimed  by  the  appellant,  they  would  have 
been  obliged  to  pay  the  entire  amount  covered  by  their  respective 
policies. 

If  the  steamer  was  saved  from  destruction  by  being  submerged, 
and  the  appellant  as  owner  was  in  consequence  thereof  obliged  to 
pay  $5,000  for  damages  to  the  cargo,  it  would  seem  but  fair  and 
equitable  that  he  should  be  reimbursed  a  loss  thus  incurred  for  the 
benefit  and  protection  of  the  insurers. 

The  liability  however  of  the  insurer  is  one  arising  upon  contract, 
and  must  be  determined  by  the  terms  of  the  policy  upon  which  this 
suit  is  brought.  It  is  hardly  necessary  to  say,  that  a  policy  of  in- 
surance, like  any  other  contract,  must  be  construed  according  to  the 
evident  intention  of  the  parties,  to  be  gathered  from  the  language 
used  taken  in  connection  with  the  subject-matter  to  which  it  refers. 

The  rights  and  obligations  of  the  parties  to  this  suit  must  there- 
fore be  determined  by  the  contract  as  made  between  them ;  and  we 
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have  no  power  to  add  new  conditions  or  to  extend  the  risk  beyond 
what  is  fairly  within  the  terms  of  the  policy  itself.  Now  what  are 
the  terms  of  this  policy?  Looking  to  the  face  of  it,  we  find  the 
thing  insured  is  a  steamer,  and  the  peril  insured  against  is  loss  hv 
fire.  No  other  risk  was  assumed  by  the  insurer/  and  indemnity 
against  loss  from  this  peril  and  this  alone  was  the  consideration  for 
which  the  premium  was  paid  by  the  insured.  Here  then  is  a  con- 
tract in  regard  to  a  specific  subject  and  made  for  a  specific  purpose, 
and  by  it  the  correlative  rights  and  obligations  of  the  parties  must 
be  determined. 

Tt  is  not  contended  that  th^  appellee  has  in  express  tenuis  agreed 
to  reimburse  the  appellant  for  losses  which  as  owner  he  might  be 
obliged  to  contribute  to  the  cargo,  but  the  argument  is,  that  the 
insurer  is  liable  for  all  damages  resulting  directly  from  the  peril 
insured  against,  and  that  actual  combustion  is  not  always  the  test 
by  which  such  damages  are  to  be  ascertained.  This  in  a  certain 
sense  is  true.  ! 

The  insurer  of  a  stock  of  goods  may  be  liable  for  damages  caused 
by  water,  although  the  water  was  used  to  extinguish  afire  upon  the 
house  in  which  such' goods  are  stored.  And  upon  the  sakneprinciple 
it  has  been  held,  that  the  insurer  of  a  house  is  liable  for  its  destruc- 
tion, when  such  destruction  was  absolutely  necessary  to  arrest  the 
progress  of  a  fire  in  a  city.  City  Fire  Jns.  Co.  v.  Corlies,  21  Wend. 
367;  WMherall  v.  Marine  Ins.,  Co.,  49  Me.  200;  Oeisek  v.  Crescent 
Mutual  Ins.  Co.,  19  La.  Ann.  297;  Hillier  v.  Alleghenjf  Co.  Mut.  Im, 
Co.y  3  Penn.  St.  470;  Thompson  v.  Montreal  Ins.  Cb.,  6XJ.  C,  Q.  B. 
319. 

In  these  and  other  like  cases,  the  law  presumes,  that  the  parties, 
from  the  very  nature  of  things,  must  have  contemplated  the  natural 
and  physical  consequences  resulting  from  the  peril  insured  against 
So  in  this  case  the  appellee  is  not  only  liable  for  the  damages  to 
the  ship  from  actual  combustion,  but  also  for  damages  to  the  vessel 
resulting  directly  from  the  means  used  to  extinguish  the  fire.  But 
the  liability  of  the  insurer  arising  in  cases  where  the  peril  insured 
against  has  been  the  proximate  cause  of  the  loss,  has  never  been 
held  to  cover  damages  to  other  property  not  insured  by  the  policy. 

If  then  the  appellant  is  entitled  to  recover  in  this  suit,  it  must 
be  upon  the  ground  that  the  law  of  general  average,  by  which  he 
was  obliged  to  contribute  to  the  loss  sustained  by  the  cargo,  con- 
stitutes aud  forms  a  part  of  the  risk  assumed  by  the  appellee. 
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Fire  policies,  it  is  well  known,  have  been  in  existence  for  centuries, 
and  it  is  bnt  fair  to  presume  that  cases  like  the  present,  where  the 
vessel  has  been  insured  by  such  policies,  and  the  cargo  insured  un- 
der marine  policies,  must  have  frequently  occurred  ;  and  yet  no 
case  has  been  found,  in  which  it  has  been  held,  that  the  fire  policy 
must  contribute  to  the  loss  sustained  by  the  cargo.  Not  only  this, 
but  the  proof  in  the  record  shows  that  the  usage  and  laws  recog- 
nized by  mercantile  men,  and  by  which  such  policies  are  construed, 
Are  all  against  this  contention.  In  determining  for  the  first  time  a 
question  arising  upon  insurance,  such  usage  lind  laws  are  entitled 
to  weight,  not  only  because  they  are  approved  and  sanctioned  by 
practical  and  sagacious  men,  in  regard  to  a  subject-matter,  in  which 
they  are  alike  interested,  but  also  because  the  parties  must  be  pre- 
sumed to  have  contracted  with  reference  to  them.  In  fact  it  has 
been  said,  that  the  whole  law  of  insurance  has  done  little  else,  than 
to  adopt  such  laws  and  lisages,  and  to  give  to  them  the  force  of 
authority. 

In  the  absence  then  of  any  authority  to  support  the  appellant's, 
contention,  let  us  see  whether  it  can  be  supported  on  principle. 

The  whole  scope  and  object  and  purposes  of  a  firiB  policy  are 
different  from  those  of  a  marine  policy.  By  the  former  the  in- 
surer agrees  to  indemnify  against  loss  by  fire.  That  Is  the  ohly 
peril  for  the  loss  by  which  he  agrees  to  become  ripspohsible ;  and  we 
have  no  right  to  enlarge  the  contract,  or  to  extend  the  risk  by  im- 
plication. By  a  marine  policy,  the  underwriter  engages  to  pa^  not 
only  the  loss  or  damage  to  the  thing  insured,  but  also  to  reimburse 
the  owner  all  sums  paid  by  him  under  the  laws  of  general  average. 

General  average  is  a  contribution  by  all  the  parties  in  a  sea  ad- 
venture, to  a  loss  suffered  for  the  common  benefit  of  all.  In  such 
cases,  where  any  sacrifice  is  deliberately  and  voluntarily  made,  or 
any  expense  is  fairly  and  bona  fide  incurred,  to  prevent  total  loss,  or 
some  greater  disaster,  it  is  but  just  and  right,  that  the  sacrifice  or 
expense  should  be  born  relatively  by  the  owner  of  the  ship,  freight 
and  cargo,  to  the  end,  that  the  loss  may  fall  equally  upon  all  the 
parties  in  interest.  Bxrhley  v.  Presgravey  1  East,  228  ;  ffalleii  ▼. 
Wtgram,  9  C.  B.  580;  Fletcher  v.  Alexander,  L.  R.,  3  C.  P.  380. 

For  risks  thus  assumed,  and  which  may  be  said  to  be  co-extensive 
with  the  perils  of  the  sea  —  embracing  general  average,  salvage  and 
abandonment,  the  insured  pays  a  premium  more  than  five  times 
greater  than  the  premium  against  loss  by  fire  alone. 
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If  the  appellant  desired  protection  against  the  risk  of  general 
average,  or  against  other  penis  of  the  sea,  he  should  have  insured 
under  a  marine  policy.  If  he  preferred  to  insure  at  a  lower  rate  of 
premium,  and  to  take  upon  himself  all  risks,  other  than  loss  by  fire, 
he  has  no  reason  to  complain,  because  the  insurer  refuses  to  reim- 
burse him  for  a  loss  not  covered  by  the  policy  ;  and  which  by  the 
well  settled  law  of  insurance  constituted  no  part  of  the  contract 
between  the  parties. 

In  the  many  cases  relied  on  by  the  counsel  for  the  appellant,  the 
questions  considered  and  decided  arose  on  marine  policies,  under 
which  the  rights  and  obligations  of  the  parties  are  altogether  dif- 
ferent from  those  belonging  and  incident  to  a  fire  policy. 

The  policy  sued  on  in  this  case  limits  the  liability  of  the  appellee 
to  losses  to  the  steamer  itself  by  fire,  and  upon  such  a  policy  the 
appellant  is  not  entitled  either  upon  principle  or  upon  authority  to 
recover  the  amount  which  under  the  law  of  general  average  he  was 
obliged  as  owner  of  the  vessel  to  contribute  to  the  cargo,  even 
though  the  damages  to  the  cargo  were  occasioned  by  the  means 
used  to  extinguish  the  fire  on  the  vessel. 

The  statement  of  facts  shows,  that  the  damages  direct  and 
indirect  to  the  steamer  were  $2,500  and  this  sum  the  appellee  tend- 
ers itself  ready  to  pay.  There  was  no  error  theref oro  in  refusing  to 
grant  the  appellant's  prayers,  and  the  judgment  below  must  be 
afltoBed* 

Judgment  affirmed. 
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(42Mksh    100.) 

CofUraet — enHre — performance  prevented  by  acdderd  —  reeo^etff, 

ITiider  a  contract  to  erect  an  addition  to  a  building  for  a  fixed  sum  for  the 
entire  work,  there  can  be  no  recovery  where  complete  performance  was  pre- 
Tented  by  the  destruction  of  the  building  by  fire  without  fault  of  either 
party,  and  there  was  no  acceptance  of  what  had  been  done.  (See  note,  p,  486.) 

ASSUMPSIT.    The  opinion  states  the  case.    The  defendant  had 
judgment  bolow. 

J31  (6  H.  E.  Walbridge,  for  plaintiff  in  error. 

A.  Stout  and  Randolph  Strickland^  for  defendant  in  error. 

MAB8T0K9  J.  The  controversy  in  this  case  arises  out  of  certain 
materials  furnished  and  work  and  labor  performed  by  plaintiffs  in 
error,  under  an  oral  agreement  to  furnish  materials  and  erect  an 
addition  to  the  building  in  which  the  defendant  resided.  This 
^addition  lapped  by  the  old  building  about  eight  feet,  which  was  to 
give  room  for  a  door  swinging  back  so  it  connected  with  the  old 
building.  The  sills  were  mortised  into  the  old  building  and  pin- 
ned, and  the  sill  of  the  old  part  formed  part  of  the  sill  of  (lie  new 
Vol.  XXXVI—  66 
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part.  Between  the  old  and  the  new  part  there  ^as  a  door  cut 
through,  and  the  door  and  the  lock  hung.  The  old  wall  formed 
part  of  the  new."  The  agreement  specified  fully  how  the  building 
should  be  completed,  and  tlie  price  agreed  upon  was  $250.  There 
was  evidence  tending  to  show  that  the  work,  labor  and  materials 
should  not  exceed  this  sum,  and  that  such  work  and  labor  were 
being  done  by  the  day.  After  the  work  was  partly  done  the  house 
and  this  addiction  were  destroyed  by  fire  without  the  fcult  of  either 
party,  and  eVidenc^  was  giVen  tending  to  show  that  ihe  Work  and 
labor  done  and  materials  furnished  up  to  the  time  of  the  fire 
amounted  to  nearly  two  hundred  dollars. 

The  court  charged  the  jury  that  if  the  agreement  made  was  to 
furnish  the  materials  and  do  the  work,  and  no  particular  sum  was 
agreed  upon  therefor,  plaintiffs  could  recover.  If,  however,  they 
should  find  that  the  materials  furnished  and  labor  done  were  at  a 
certain  fixed  price  for  the  job,  to  be  paid  for  when  completed,  and 
that  it  was  not  completed  at  the  time  of  the  fire,  then  for  the  ma- 
terials furnished  and  labor  performed  up  to  the  time  of  the  tire 
they  could  not  recover.  The  correctness  of  Ihis  portion  of  the 
charge  is  what  our  attention  has  been  called  to  as  the  matter  com- 
plained of. 

Under  the  strict  common-law  rule,  where  a  party  had  failed  to 
comply  substantially  with  an  unapportionable  agreement,  he  could 
not  recover  for  what  had  been  done.  This  rule  has  been  so  far 
modified  that  where  any  thing  has  been  done  from  which  the  other 
party  has  received  a  substantial  benefit,  and  which  be  has  appro- 
priated, a  recovery  may  be  had  based  upon  such  benefit.  The  basis 
of  this  recovery  is  not  the  original  contract,  but  a  new  impli^ 
agreement  deducible  from  the  delivery  and  acceptance  of  some 
valuable  service  or  thing.     Allen  v.  McKibbin,  5  Mich.  454. 

Applying  this  rule  to  the  case  before  us,  and  there  can  be  no 
recovery  for  the  work  and  labor  done  and  materials  furnished. 
The  contract  was  not  apportionable,  if  to  complete  the  building  for 
a  fixed  sum,  and  there  was  no  acceptance  of  what  was  done,  or  any 
benefit  derived  therefrom  or  on  account  thereof  at  the  time  of  the 
firn. 

If  Besley  had  conveyed  the  premises  before  the  fire,  or  in  any 
way  accepted  or  appropnated  to  his  own  use  what  had  been  done, 
the  law  would  have  implied  a  promise  that  he  pay  therefor.  It  waa 
argued  that  this  addition  having  been  attached  to  the  main  build- 
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ing,  thereby  forming  a  part  thereof,  it  from  day  to  day  became  the 
property  of  Besley  as  the  work  progressed,  and  therefore  that  he 
shouhl  pay  for  so  much  as  had  been  done.  But  ]iad  it  been  sepa- 
rated from  the  main  building  it  would  equally  have  been  a  part  of 
the  realty,  therefore  Besley's  property,  and  for  that  reason  should 
have  been  paid  for,  although  a  separate  building  —  a  doctrine  not 
contended  for.  Where  the  agreement  is  to  erect  and  complete  a 
building,  the  person  on  whoso  land  it  ia  being  erected  cannot  be 
compelled  to  pay  for  one  erected  in  part,  or  one  differing  from  what 
was  contracted  for,  unless  he  has  in  some  way  accepted  it  and  de- 
rived some  benefit  therefrom.  Martua  v.  Houck,  39  Mich.  431;  s. 
c,  33  Am.  Rep.  409.  If  before  acceptance  or  an  appropriation 
thereof  to  the  use  of  the  owner  of  the  land  it  should  be  destroyed 
without  fault  on  his  part,  he  would  not  be  liable  for  what  had 
been  done. 

It  was  also  argued  that  as  this  addition  under  the  agreement 
was  attached  to  and  formed  a  part  of  the  main  building,  there  was 
an  implied  agreement  that  the  defendant  would  furnish  the  house 
to  which  the  addition  was  to  be  attached,  and  failing  in  this  because 
of  the  fire  the  parties  would  be  entitled  to  recover.  Admitting 
such  an  implied  agreement,  and  that  any  act  of  the  owner  of  such 
building  which  would  remove  it  or  deprive  the  contractors  from 
attaching  this  addition  thereto,  would  give  them  a  cause  of  action, 
yet  we  do  not  see  the  force  or  bearing  thereof  in  this  case.  Here 
the  main  building  was  not  removed  by  the  act  or  through  any  fault 
of  the  owner  thereof,  and  why  he  should  be  held  chargeable  there- 
for does  not  appear.  It  was  one  of  those  casualties  not  provided  for 
or  contemplated,  and  for  which  neither  should  be  held  liable  to  the 
other.  It  certainly  does  not  clearly  appear  but  that  the  contractors 
might  yet  go  on  and  substantially  perform  the  agreement  on  their 
part.  This  addition  formed  a  complete  building  of  and  by  itself. 
Ti*ue  it  was  to  be  attached  in  part  to  the  old,  but  not  in  so  essen- 
tial a  manner  as  to  prevent  the  erection  thereof  without  the  sup- 
port which  it  would  otherwise  have  derived  therefrom.  This  work 
could  have  been  carried  on  and  fully  performed  without  any  refer- 
ence to  the  main  building  in  any  important  particular.  A  removal 
of  the  main  building  by  the  owner  thereof  would  have  excused  the 
contractors  from  connecting  this  addition  therewith,  but  would  not 
have  prevented  their  recovering  the  full  contract  price,  had  they  in 
all  other  respects  complied  with  their  agreement 
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In  this  case  there  was  no  aoceptance  by  Besley  preyions  to  the 
fire,  and  the  addition  was  in  no  shape  to  call  for  an  acceptance 
thereof.  What  is  necessary  to  constitute  a  proper  acceptance  in  a 
case  lijce  the  present,  or  in  a  case  where  a  building  has  been  erected 
on  the  land  of  another,  we  need  not  in  this  case  determine.  It  is 
not  every  act  of  the  owner  of  the  real  estate  or  of  the  main  build- 
ing that  oonld  thus  be  construed.  The  act  of  acceptance  should 
be  unequivocal,  else  ordinary  acts  as  owner  of  the  real  estate  which 
he  does  not  yield  up  in  such  a  case  might  be  so  considered  contrary 
to  the  real  intention.     Taymmith  v.  Koehler,  35  Mich.  26. 

The  judgment  must  be  afiSrmed  with  costs. 

Judgment  affirmed. 

The  other  ji^stices  concurred. 

NOTB  BT  THX  Rbpokfbb.— In  AppUby  ▼.  Myerg,  L.  R.,  2  C.  P.  651,  this  doctrine  was  the 
sal^ect  of  the  following  decision: 

Blackbubm,  J.  *'Then  it  was  argued  before  us,  that  Inasmuch  as  this  was  a  contract  of 
that  nature  which  would  in  pleading  be  described  as  a  contract  for  woric,  labor,  and  mate- 
rials, and  not  as  one  of  bargain  and  sale,  the  labor  and  materials  necessarily  became  the 
property  of  the  defendant  as  soon  as  they  were  worked  into  his  premises  and  became  part 
of  them,  and  therefore  were  at  his  risk.  We  think  that  as  to  a  great  part  at  least  of  the 
work  done  in  this  case,  the  materials  had  not  become  the  property  of  the  defendant:  for 
we  think  that  the  plaintifts,  who  were  to  complete  the  whole  for  a  fixed  sum,  and  keep  it 
in  repair  for  two  years,  would  have  had  a  perfect  right  if  they  thought  that  a  portion  of 
the  engine  which  they  had  put  up  was  too  slight,  to  change  it  and  substitute  another  in 
their  opinion  better  calculated  to  keep  in  good  repair  during  the  two  years,  and  that  with- 
out consulting  or  asking  the  leave  of  the  defendant.  But  even  on  the  supposition  that  the 
materials  had  become  unalterably  fixed  to  the  defendant's  premises,  we  do  not  think  that 
under  such  a  contract  as  this,  the  plaintiffs  could  recover  any  thing  unless  the  whole  work 
was  completed.  It  is  quite  true  that  materials  worked  by  one  into  the  property  of  another 
become  part  of  that  property.  This  is  equally  true,  whether  it  be  fixed  or  movable  prop- 
erty. Bricks  built  into  a  wall  become  part  of  the  house ;  thread  stitched  into  a  coat  which 
is  under  repair,  or  planks  and  nails  and  pitch  worked  into  a  ship  under  repair,  become 
part  of  the  coat  or  the  ship;  and  therefore,  generally,  and  in  the  absence  of  something  to 
show  a  contrary  intention,  the  bricklayer,  or  tailor,  or  shipwright,  is  to  be  paid  for  the 
work  and  materials  he  has  done  and  provided,  although  the  whole  work  is  not  complete. 
It  is  not  material  whether  in  such  a  case  the  non-completion  is  because  the  shipwright  did 
not  choose  to  go  on  with  the  work,  as  was  the  case  in  Roberta  v.  Havelock^  3  B.  &  Ad.  404, 
or  because  in  consequence  of  a  fire  he  could  not  go  on  with  it,  as  In  Menettme  v  Athaiaa^ 
8  Burr.  1502.  But  though  this  is  the  prima  facie  contract  between  those  who  enter  into 
contracts  for  doing  work  and  supplying  materials,  there  is  nothing  to  render  it  either  illegal 
or  absurd  in  the  workman  to  agree  to  complete  the  whole,  and  be  paid  when  the  whole  is 
complete,  and  not  till  then ;  and  we  think  that  the  plaintiffs  in  the  present  case  had  entered 
into  such  a  contract.  Had  the  accidental  fire  left  the  defendant's  premises  imtouched, 
and  only  injured  a  part  of  the  work  which  the  plaintiffs  had  lalready  done,  we  apprehend 
that  it  is  clear  the  plaintiffs  under  such  a  contract  as  the  present  must  have  done  their  part 
over  again,  in  order  to  fulfill  their  contract  to  complete  the  whole  and  *■  put  it  to  work  for 
the  sums  above  named  respectively/  As  it  is,  they  are,  according  to  the  principle  laid 
down  in  Taylor  r.  CoZduwU,  3B.  &  L.  836;  32  L.  J.  (Q.  B.)  164,  excused  from  completing 
the  work;  but  they  are  not  therefore  entitled  to  any  compensation  for  what  they  have  done, 
but  which  has,  without  any  fault  of  the  defendant,  perished.    The  case  is  in  principle  like 
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tint  of  a  ahipowoer  who  has  been  excused  from  the  performance  of  his  contract  to  carry 
goods  to  their  destination,  because  tiis  ship  has  been  disabled  by  one  of  the  excepted  perils, 
but  who  is  not  therefore  entitled  to  any  payment  on  account  of  the  part  performance  of 
the  voyage,  unless  there  is  something  to  Justify  the  conclusion  that  there  has  been  a  fresh 
contract  to  pay  freight  pro  rata, 

*'Onthe  aigument.  much  reference  was  made  to  the  Qvll  Law.  The  opinions  of  the 
?reat  lawyers  collected  in  the  Digest  aiford  us  very  great  assistance  in  tracing  out  any 
question  of  doubtful  principle,  but  they  do  not  bind  us;  and  we  think  that  on  the  principles 
of  English  law  laid  down  in  Cutlery.  FoweU,  6  T.  R.  »80;  9  Smith's L.  C.  1;  Je«e  v.  Roy,  1 
C  M.  &  R.  SiA ;  Monroe  v.  Butt,  8  E.  &  B.  738 ;  Sinclair  v.  Bowka,  9  B.  &  C.  88,  and  other 
cases,  the  plaintiffs  contracted  to  do  an  entire  work  for  a  spedflc  sum,  can  recover  noth- 
ing unless  the  work  be  done,  or  it  can  be  shown  that  it  was  the  defendant's  fault  that  the 
work  was  incomplete,  or  that  there  is  something  to  justify  the  conclusion  that  the  partiea 
have  entered  into  a  fresh  contract/* 


Pkintz  V.  People^ 

(42  Mich.  144.) 

Evidence  —  opinion  of  value. 

On  a  prosecution  for  theft  of  a  eeal-skin  cloak,  which  the  owner  had  worn, 
she  may  testify  to  its  yalne,  having  priced  similar  articles.    {See  note,  p,  487.) 

/CONVICTION  of  larceny.     The  opinion  states  the  case. 

Hatoley  <£  Firnane,  for  plaintiff  in  error. 
Otto  Kirchner^  attorney -general,  for  people. 

GRAVESy  J.  The  witness,  Mary  McEenzie,  was  competent  to  give 
the  Yalne  of  her  seal-skin  cloak.  It  was  part  of  her  personal  apparel, 
which  she  had  worn  one  winter.  She  testified  that  she  had  priced 
such  articles,  and  that  this  one  was  certainly  worth  one  hundred 
and  twenty-five  dollars.  The  evidence  was  regular  and  within  pre- 
vious decisions.  It  was  not  necessary  to  call  dealers  in  second-hand 
furs. 

[Unimportant  point  omitted.] 

There  is  no  other  error  and  the  judgment  is  afi&rmed. 

Judgment  affirmed. 

The  other  justices  concurred. 

NoTS  BT  TBI  Rbpobteb.  —  Thlfl  precise  question  seems  to  have  been  directly  adjudged  \M 
ftrj  few  cases.  Jay  t.  Hopkins,  5  Den.  84,  wasan  action  for  breach  of  warranty  in  the  mm 
of  a  cow,  that  the  animal  was  good  and  young.  The  plaintiiTs  counsel  inquired  of  a  witness 
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who  had  seen  the  oow,  what  she  would  have  been  worth  if  good  and  young,  and  alRo  what 
^e  would  have  been  worth  provided  she  gave  four  quarts  of  milk  a  daj.  The  questions 
were  objected  to  on  the  ground  that  they  called  for  matters  of  opinion.  Tlie  oourt  held  the 
question  admissible,  for  the  reason  that  the  witness  was  asked  what  he  had  seen  and 
known,  and  what  the  cow  would  be  worth  if  she  gave  four  quarts  of  milk  per  day. 

In  Derbjf  v.  OaUupn  6  Minn.  194,  a  witness  testified  to  the  value  of  certain  real  estate, 
which  was  objected  to  upon  the  ground  that  he  had  not  shown  himself  competent  to  give 
an  opinion  as  to  the  value  of  the  property.  The  objection  was  overruled,  upon  the  ground 
that  the  presumption  is  that  ttie  owner  of  property  is  better  acquainted  with  its  value 
than  a  stranger. 

in  yferrUl  v.  OrinuelU  89  N.  Y.  604,  61S,  the  owner  of  a  lost  trunk,  containing  wearing 
apparel  and  swords,  was  permitted  to  testify  to  his  opinion  of  the  value  of  its  contents, 
"  from  knowledge  acquired  since  he  came  to  this  country,'*  and  to  *'  the  fact  that  he  had 
made  inquiries  here  as  to  the  value  of  articles  of  that  kind.'* 

In  Smith  v.  HW,  23  Barb.  666,  the  witness  testified  that  he  knew  the  stove  In  question, 
and  was  acquainted  with  the  value  of  stoves.  This  was  held  sufllclent  foundation  for  liis 
opinion  of  Its  value. 

Wharton  says  (1  Ev.,  $  447) :  '*  Two  essentials  therefore  exist  to  a  proper  estimate  of  value: 
First,  a  knowledge  of  the  intrinsic  properties  of  the  thing;  second,  a  loiowledge  of  the 
state  of  the  markets.*' 

In  Mercer  v.  Fone,  67  N.  Y.  66,  the  court  said  :  "  I  can  conceive  of  no  case  where  one  has 
himself  rendered  service  to  another,  where  he  will  not  be  competent  to  give  evidence  of  its 
value.  Knowing  the  precise  nature  of  the  service  rendered,  he  must  have  some  knowledge 
of  its  value,  and  he  is  thus  competent  to  give  his  opinion.'* 

In  Tcerpenniiig  v.  Com,  Ex.  Iius.  Co.,  43  N.  Y.  288,  the  court  say  :  **  On  questions  of  value, 
a  witness  must  often  be  permitted  to  testify  to  an  opinion  as  to  value,  but  the  witness  must 
h^  shown  competent  to  speak  upon  the  subject.  lie  must  have  dealt  iui  or  have  some 
knowledge  of  the  article  concerning  which  he  speaks.  Persons  should  be  conversant  with 
the  particular  article,  and  of  its  value  in  the  market,  as  a  farmer  or  dealer,  or  a  person 
conversant  with  the  article  as  to  the  value  of  lands,  cattle,  produce,  etc.  These  stand  upon 
the  general  ground  of  peculiar  skill  and  judgment  in  the  matters  about  which  opinions  are 
sought.** 

In  Chamboret  v.  Cagney,  35  N.  Y.  Super.  474,  it  was  held  that  before  a  witness  can  be 
allowed  to  testify  to  an  opinion  as  to  the  value  of  an  article,  a  foundation  must  be  laid  by 
showing  him  to  be  competent  to  form  an  opinion  from  a  peculiar  knowledge  of  the  arti- 
cle and  its  value,  and  that  to  allow  a  witness  under  objection  to  testify  to  his  opinion  before 
such  foundation  has  been  laid  is  error,  and  that  where  the  only  evidence  which  laid  the 
foundation  was  that  the  witness  had  purchased  some  of  the  articles  in  question,  it  was 
held  on  appeal  to  be  insufficient.  Here  the  property  was  household  furniture.  '*The 
answer  did  not  speak  to  the  fact  of  what  the  witness  bad  paid,  or  had  known  to  be  paid* 
for  the  property." 

In  New  Hampshire  opinions  of  value  of  chattels  are  not  reoetred.  Low  t.  Comn.  €tc^  R, 
Oo..45N.H.ffiO.      • 


Peoplk  V.  Knapp. 

(42  Mich.  267.) 

Criminal  law  —  presents  of  officer  injury-roam, 

JL  criminal  conviction  will  be  set  aside,  if  the  officer  in  dutrge  ot  the  Jurj  ra 
mained  in  their  room  during  their  aeilberations.  although  he  did  not  epeftk 
to  them.   {See  note^p,  441.) 
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dito  ^irchner,  attorney-general,  for  people. 
Millard  <£  Beau,  for  defendant. 

CooLEY,  J.  [Omitting  other  matters.]  III.  When  the  jury  re- 
tired to  consider  of  their  verdict,  an  officer  accompanied  them  and 
remained  in  the  room  during  their  deliberations.  The  attention 
of  the  court  was  called  to  the  fact  on  a  motion  for  a  new  trial,  but 
on  its  being  made  to  appear  that  the  officer  did  not  converse  with 
the  jury  in  their  room,  the  court  denied  the  motion.  This  was  ou 
the  assumption  that  under  the  circumstances  the  defendant  could 
not  have  been  injured  by  the  officer's  presence  in  the  room. 

It  is  not  claimed  that  the  officer  can  with  propriety  be  allowed 
to  be  within  hearing  when  the  jury  are  deliberating.  Whether  lie 
does  or  does  not  converse  with  them,  his  presence  to  some  extent 
must  operate  as  a  restraint  upon  their  proper  freedom  of  action 
and  expression.  When  the  jury  retire  from  the  presence  of  the 
court,  it  is  in  order  that  they  may  have  opportunity  for  private  and 
confidential  discussion,  and  the  necessity  for  this  is  assumed  in 
every  case,  and  the  jury  sent  out  as  of  course,  where  they  do  not 
notify  the  court  that  it  is  not  needful.  The  presence  of  a  single 
other  person  in  the  room  is  an  intrusion  upon  this  privacy  and  con- 
fidence, and  tends  to  defeat  the  purpose  for  which  they  are  sent 
out.  And  if  one  maybe  present,  why  not  several?  Why  may 
not  the  officer  bring  in  his  friends  to  listen  to  what  must  often  be 
interesting  discussions,  and  then  defend  his  conduct  on  proof  that 
they  did  nothing  but  listen  ? 

But  the  circumstances  of  particular  cases  may  make  it  specially 
mischievous.  In  their  private  deliberations  the  jury  are  likely  to 
have  occasion  to  comment  with  freedom  upon  the  conduct  and 
motives  of  parties  and.  witnesses,  and  to  express  views  and  beliefs 
that  they  could  not  express  publicly  without  making  bitter  enemies. 
Now  the  law  provides  no  process  for  ascertaining  whether  the 
officer  is  indifferent  and  without  prejudice  or  favor  as  between  the 
parties;  and  as  it  is  admitted  he  has  no  business  in  the  room,  it 
may  turn  out  that  he  goes  there  because  of  his  bias,  and  in  order 
that  he  may  report  to  a  friendly  party  what  may  have  been  said  to 
his  prejudice,  or  that  he  may  protect  him  against  unfavorable 
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comment  through  the  nnwilliagness  of  jurors  to  criticise  froelj 
the  conduct  and  motives  of  one  person  in  the  presence  of  another 
who  is  his  known  friend.  Or  the  officer  may  be  present  with  a 
similar  purpose  to  protect  a  witness  whose  testimony  was  likely  to 
be  criticised  and  condemned  by  some  of  the  jurors.  Suppose 
some  member  of  the  officer's  family  had  given  important  evidence 
in  the  case ;  what  reason  can  there  be  for  expecting  that  this  evi- 
dence would  be  freely  canvassed  and  carefully  considered  in  his 
presence  ?  But  the  case  may  touch  him  still  more  nearly :  in 
criminal  cases  especially,  officers  frequently  become  important 
witnesses  ;  and  no  one  can  have  had  much  to  do  with  such  trials 
without  feeling  that  unusual  care  and  caution  is  necessary  in  the 
examination  and  sifting  of  their  evidence,  in  order  to  guard 
against  a  natural  tendency  to  allow  the  facts  to  be  colored  by  their 
prepossessions,  especially  in  the  case  of  those  they  have  themselves 
arrested  or  accused.  If  under  such  circumstances,  the  officer  may 
be  present  when  his  own  evidence  is  to  receive  its  final  sifting,  the 
accused  may  well  suspect  he  is  tried  and  judged  unfairly.  Nor  will 
it  do  to  leave  the  case  for  subsequent  investigation  in  order  to  as- 
certain whether  the  suspicion  is  well  founded.  The  time  of  the 
court  cannot  be  taken  up  with  such  inquiries;  and  if  it  could  be,  the 
result  would  not  always  remove  the  suspicion.  The  only  proper 
and  just  course  is  to  insist  uppn  a  rigorous  observance  of  the 
proper  practice,  in  order  to  prevent  all  occasion  for  injurious 
suspicions. 

The  public  are  concerned  in  this  as  well  as  the  accused;  and  the 
public  is  also  concerned  in  not  having  the  deliberations  of  the  jury 
reported  for  news-gatherers  and  scandal-mongers  outside.  Jurors 
are  generally  expected  to  keep  their  own  counsel,  because  they  have 
an  interest  in  doing  so;  but  the  officer  is  under  no  corresponding 
restraint,  and  it  is  through  him  that  what  takes  place  in  the  jury 
room  is  most  likely  to  leak  out  The  courts  should  see  to  it,  that 
as  far  as  possible,  an  officer  disposed  to  do  this  species  of  mischief 
is  deprived  of  the  opportunity. 

It  was  held  in  Cole  v.  Swan,  4  Greene  (Iowa),  32,  that  officers 
having  a  jury  in  charge  while  they  are  deliberating  on  their  verdict 
should  never  speak  to  them  except  to  ask  them  whether  they  have 
agreed,  and  that  if  an  officer  violates  this  rule,  any  verdict  after- 
ward returned,  whether  the  conversation  did  or  did  not  have  any 
influence  in  producing  the  verdict,  should  be  set  aside  the  moment 
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the  fact  comes  to  the  knowledge  of  the  court.  We  have  said 
enoagh  already  to  show  that  it  is  not  conversation  alone  that  is 
mischieyons ;  the  mere  presence  of  the  officer  within  the  hearing 
of  the  jury  is  often  quite  as  much  so.  In  one  case  what  he  would 
say  might  influence  the  verdict ;  in  another,  what  his  presence 
might  restrain  jurors  from  saying  might  accomplish  the  same 
result. 

It  must  he  certified  to  the  court  below  that  the  verdict  should  be 
set  aside  and  a  new  trial  granted. 

Verdict  set  aside  and  a  new  trial  granted. 

The  other  justices  concurred. 

Note  by  tbk  Rsportbr.  —In  State  ▼.  Snyder^  90  Kans.  900,  where  the  officer  had  been  a 
witnesB  for  the  people  on  the  trial,  the  same  doctrine  was  held,  the  court  aa,ying:  '*  We 
suppose  it  must  be  conceded  that  the  continued  presence  of  the  officer  in  the  Jivy- 
room  during  their  deliberations  was  an  irregularity ;  and  the  question  is  presented  whether 
such  conduct  will  render  the  verdict  void  and  require  It  set  aside,  In  the  absence  of  all 
explanation  of  the  reasons  of  the  officer  with  the  Jury,  and  in  the  absence  of  all  showing 
whether  the  accused  was  prejudiced.  It  was  held  in  State  v.  MtUkins,  18  Kans.  16,  that 
where  the  court  allows  the  jury  to  separate  and  fails  to  admonish  them  as  required  by 
law,  it  will  be  presumed,  in  the  absence  of  any  thing  to  the  contrary,  that  the  rights  of  the 
defendant  were  prejudiced  during  said  separation  because  of  such  failure,  and  the  burden 
of  proving  that  the  rights  of  the  defendant  were  not  so  prejudiced  rests  upon  the  prosecu- 
tion. In  Madden  v.  SttUe^  1  Kans.  840,  it  was  said :  *  It  is  of  the  utmost  importance  that 
triers  who  pass  upon  the  lives  and  liberties  of  men  should  so  act  that  no  possible  suspicion 
can  attach  to  them  of  having  been  in  a  position  where  improper  influences,  prejudicial  to 
the  accused  or  in  his  favor,  may  have  operated  on  their  minds.  Where  the  opportunity 
for  such  influences  is  afforded,  if  the  verdict  is  against  the  accused,  he  is  entitled  to  the 
presumption  that  the  irregularity  has  been  prejudicial  to  him,,  and  it  Is  incumbent  on  the 
State  to  show  that  no  such  injury  could  have  occurred  by  reason  of  the  irregularity.' 

'*  In  view  of  the  law  thus  stated,  and  the  provision  of  the  Criminal  Code,  that  the  court 
Khali  grant  a  new  trial  'when  the  verdict  has  been  decided  by  means  other  than  a  fair 
expression  of  opinion  on  the  part  of  all  the  jurors,*  if  the  irr^^larity  of  the  officer  could 
have  affected  the  rights  of  the  prisoner  injuriously,  we  are  required  to  undo  what  was  im- 
properly done.  Can  we  say  it  is  no  harm  for  a  bailiff  who  has  been  produced  on  the  part 
of  the  State  in  a  criminal  action  to  testify  to  material  facts  against  an  accused,  to  be  with 
the  juiy  in  their  deliberations?  This  certainly  would  be  a  very  unsafe  rule  if  answered  in 
the  afibrmative.  If  the  bailiff  in  this  very  case  had  been  the  prosecuting  witness,  John 
Hood,  and  he  had  acted  as  McGlotblin  did,  no  argument  would  be  needed  to  show  the 
gross  impropriety  of  sanctioning  such  proceedings;  and  the  fact  that  the  bailiff  only  testi- 
fied to  a  few  material  matters  instead  of  many,  as  Hood  did,  lessens,  perhaps,  the  proba- 
bilities of  improper  influences  being  used  toward  the  jury,  but  does  not  convince  us  that 
his  presence  might  not  have  been  prejudicial.  The  actual  presence  of  the  bailiff  was  not 
only  unfair  to  free  and  private  deliberation  by  the  jury,  but  was  a  constant  menace  to  the 
jurors  who  might  have  wished  to  question  the  facts  testifled  to  by  the  witness.  Would  not 
his  presence  have  been  likely  to  have  deterred  discussion  upon  his  own  evidence,  and 
thereby  prevented  a  fair  expression  of  opinion  on  the  part  of  the  jurors?  The  very  fact 
that  this  witness  gave  evidence  against  the  prisoner  at  the  instance  of  the  prosecution 
might  have  induced  the  belief  in  the  minds  of  some  of  the  jurors  that  he  believed  the 
defendant  guilty  and  was  favorable  to  his  conviction ;  and  with  this  idea  some  of  them 
might  have  hesitated  to  express  themselves  as  freely  hi  his  presence  as  if  allowed  to  coo- 
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suit  and  couTerae  in  his  absence.  The  officer's  presence,  to  use  the  mil^ert  language 
under  the  cihsumstances  was  a  restraint  upon  the  deliberations  of  the  Juryf  entirely  at 
variance  with  the  seclusion  and  privacy  which  the  wise  provisions  of  the  law  attempt  and 
intend  to  secure  to  its  members  when  they  have  retired  to  agree  upon  a  verdict.  Such 
restraint  should  not  be  imposed  upon  jurors.  In  this  case  there  seems  to  be  no  excuse 
therefor,  and  no  good  reason  given  why  it  took  place.  We  cannot  be  too  strict  in  guards 
ing  trials  by  Jury  from  improper  influences,  and  in  compelling  a  rigid  and  vigilant  obserr 
ance  of  all  the  provisions  of  the  statutes  tending  to  preserve  the  purity  of  such  trials.  The 
verdict  when  returned  into  court  must  command  entire  confidence.  It  must  be  secure 
from  all  improper  bias,  and  even  from  the  suspicion  ot  improper  bias.  We  are  clearly  of 
opinion  that  the  law  does  not  sanction  a  verdict  surrounded  with  the  opportunities  for 
improper  influences  as  this  was.** 


Bennett  v.  Beam. 

(42  Mich.  346.) 


Woidencs  ^-  breach  ofpromUe  of  marriage  —  seduction  ^-defendant i  pecumary 
gtajuUng  —  offer  to  marry  after  action. 

In  an  action  for  breach  of  promise  to  marry,  eyidence  of  the  defendant's  finan- 
cial standing  is  admissible,  also  evidence  of  seduction  ;  but  evidence  of  an 
oflfer  to  marry,  made  after  the  action  was  brought,  is  inadmissible  to  re- 
duce damages.     (See  note,  p.  445.) 

f^  OTION  of  breach  of  promise  of  marrirge.    The  opinion  states 
the  case.     Tlie  plaintiff  had  judgment  below. 


A 


Moore  <&  Moore^  for  plaintiff  iu  error. 

Charles  B.  Lothrop  and  G,  V.  N.  Lothropytov  defendant  in  error. 

Marston,  C.  J.  [Omitting  other  matters.]  III.  That  it  was 
not  proper  to  show  the  financial  standing  of  the  defendant 

In  this  State  it  is  a  well-settled  legal  axiom  that  the  just  theory 
of  an  action  for  damages,  and  its  primary  objects,  are  that  the  dam- 
ages recovered  shall  compensate  for  the  injury  sustained.  There 
are  exceptions  to  this  rule,  but  it  would  not  be  claimed  that  this 
case  comes  within  them.  Now  the  contract  for  a  breach  of  which 
this  suit  was  brought,  was  one  for  a  life  association  of  interests,  and 
it  is  one  of  the  most  obvious  facts  that  the  pecuniary  circumstances 
of  the  defendant,  as  well  as  his  social  position,  would  largely  influ- 
ence any  one's  estimate  of  the  damages  suffered.  This  would  be  so 
6ven  if  the  woman  had  in  no  manner  taken  the  man's  property  inta 
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accoant  in  engaging  herself  to  him,  but  the  law  always  supposes 
that  property  considerations  arc  not  ignored  in  these  cases. 

In  cases  like  the  present,  what  loss  is  it  that  the  plaintiff  has  sus- 
tained by  a  breach  of  the  contract?  To  determine  this  we  must 
look  at  the  surroundings  and  see  what  it  was  to  which  the  defend- 
ant invited  her.  If  it  was  to  a  home  of  poverty  and  a  life  of  prob- 
able hardship  and  misery,  the  loss  wouid  apparently  be  small ;  but 
if  it  was  to  a  home  possessed  of  and  surrounded  by  all  the  comforts 
and  even  the  luxuries  of  life,  and  where  her  social  position  in  the 
circles  in  which  she  would  move  by  right  of  the  marriage  would  be 
the  very  best,  the  case  would  be  exactly  the  opposite,  because  in 
such  case  there  would  be  abundant  promise  of  social  and  domestic 
happiness.  But  beyond  this  the  very  marriage  confers  certain  rights 
in  the  husband's  real  and  personal  estate  of  which  she  cannot  after- 
ward be  deprived  except  by  her  own  consent,  and  she  would  natur- 
ally and  justly  look  to  them  as  her  security  against  becoming 
dependent  through  the  accidents  and  misfortunes  of  life.  It  is  all 
these  that  the  breach  of  the  marriage  contract  deprives  the  woman 
of,  and  she  is  allowed  to  prove  them,  not  to  show  that  he  will  be 
able  to  satisfy  a  judgment  if  she  obtains  one,  but  to  measure  the 
extent  of  her  loss. 

For  the  breach  of  an  ordinary  contract,  as  for  the  sale  and  deliv- 
ery of  goods,  the  wealth  of  the  defendant  can  and  should  have  no 
possible  bearing  in  the  case,  as  it  could  in  no  way  enhance  or  lessen 
the  damages  sustained.  In  such  a  case  the  damages  would  be  as- 
certained according  to  well-settled  rules,  dependent  upon  the  con- 
dition of  the  market  and  other  circumstances  which  the  defendant's 
wealth  could  not  to  any  appreciable  degree  affect.  In  this  case  a 
prospective  participation  in  the  wealth  of  the  defendant  is  one  of 
those  things  of  which  the  plaintiff  by  the  breach  has  been  deprived 
and  goes  therefore  to  the  extent  of  the  injury.  Miller  v.  Hosier,  31 
Mich.  478;  Kelley  v.  Riley,  106  Mass.  339;  8.  c,  8  Am.  Rep.  336. 
See,  also,  James  v.  Biddington,  6  C.  &  P.  589;  Berry  v.  DaCosta, 
L.  R.,  1  C.  P.  331. 

In  this  connection  it  was  urged  that  the  alleged  seduction  of  the 
plaintiff  by  the  defendant  was  admitted  to  aggravate  the  damages, 
and  that  the  court  in  charging  the  jury  was  too  vague  and  general 
in  saying  ^' that  fact  [the  seduction]  should  go  a  great  way  in 
estimating  the  damages  " 

It  certainly  would  be  somewhat  difficult  for  the  court  to  acca< 
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rately  define  or  prescribe  just  what  effectshould  be  given  to  sach  an 
act  That  proof  of  the  fact  is  admissible  and  may  be  considered 
by  the  jury  in  awarding  damages  in  an  action  like  the  present  is 
not  questioned.  The  damages  which  the  jury  may  give  on  account 
of  the  seduction  rest  almost  wholly  with  them,  the  court  but 
seldom  interfering  because  supposed  to  be  excessive. 

That  the  act  of  seduction,  under  a  promise  of  marriage,  should 
go  a  great  ways  with  a  jury  in  estimating  the  damages  ought  to  be 
true  both  in  law  and  fact.  In  many  cases  the  loss  sustained  from 
a  breach  of  the  agreement  to  marry  may  be  but  slight  indeed ;  but 
never  can  this  be  the  case  where  the  life-long  blight  which  seduc- 
tion entails  enters  into  the  case.  Bespectable  society  inflicts  upon 
the  unfortunate  female  a  severe  punishment  for  her  too  confiding 
indiscretion,  and  which  the  marriage  would  largely,  if  not  wholly, 
have  relieved  her  from.  The  fact  of  seduction  should  therefore  go 
a  great  ways  in  fixing  the  damages,  as  in  no  other  way  could 
amends  be  made  to  the  plaintiff  for  the  injury  she  sustained,  or  the 
defendant  be  properly  punished  for  his  aggravated  offense.  It 
would  seem  also  to  be  in  full  accord  with  the  sense  of  justice  im- 
planted in  the  heart  of  every  right,  high-minded  person,  and 
therefore  with  the  reason  of  the  common  law.  Sheahan  v.  Bamjy 
27  Mich.  217. 

V.  On  cross-examination  of  plaintiff,  she  was  asked  if  she  was 
then  willing  to  marry  the  defendant  This  was  objected  to,  and 
the  objection  sustained.  The  defendant  was  called  as  a  witness  in 
his  own  behalf,  and  when  examined,  was  asked  by  his  counsel  if  he 
had  not  sent  notice  to  plaintiff's  counsel,  shortly  after  the  action 
was  commenced,  that  he  was  th^  ready  to  perform  the  agreement 
to  marry,  on  his  part  This  also  was  rejected,  and  upon  these  error 
is  alleged.  It  was  urged  on  the  argument  that  this  evidence  should 
have  been  received  in  mitigation  of  damages,  and  we  will  consider 
it  in  this  light 

The  offer  made  was  not  to  show  that  he  had  or  supposed  he  had 
good  and  sufficient  reasons  for  his  refusal  to  marry,  and  that  he 
had  therefore  acted  in  entire  good  faith  in  so  doing. 

The  contract  of  marriage, is  one  so  dependent  upon  affection,  that 
where  this  is  wanting  a  union  would  be  more  likely  to  add  to  than 
lessen  the  damages;  instead  of  bringing  happiness  to  the  parties, 
it  would  be  more  likely  to  entail  life-long  misery  on  one  or  both. 

The  affection  which  the  plaintiff  may  have  had  for  the  defend- 
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ant,  and  under  the  inflaence  of  which  she  may  even  eagerly  have 
accepted  a  matrimonial  alliance  with  him,  may  by  his  subsequent 
conduct  have  been  turned  into  loathing  and  contempt,  so  that  a 
marriage  which  at  a  certain  time  would  have  been  to  her  one  of 
the  most  desirable  of  events,  would  at  a  subsequent  period,  even  in 
thought,  be  repulsive. 

A  supposed  virtuous  man  of  wealth,  refinement  and  respectability, 
gains  the  affections  of  a  young  lady,  and  under  a  promise  of  mar- 
riage accomplishes  her  ruin,  then  abandons  her  and  enters  upon  a 
life  of  open  and  notorious  profligacy  and  debauchery,  and  when 
sued  he  offers  to  carry  out  his  agreement  —  offers  himself  in  mar- 
riage, when  any  woman  with  even  a  spark  of  virtue  or  sensibility 
would  shrink  from  his  polluted  touch.  To  hold  that  the  offer  of 
such  a  skeleton  and  refusal  to  accept  could  be  considered  even  in 
mitigation  of  damages,  wonld  shock  the  sense  of  justice  and  be 
simply  a  legal  outrage.  Such  an  offer  could  in  no  way  atone  for 
the  past,  or  have  any  tendency  to  show  that  the  defendant  had  not, 
and  was  not  acting  in  a  most  heartless  and  outrageous  manner ;  yet 
the  principle  which  would  admit  the  evidence  rejected  in  this  case 
would  admit  it  also  in  the  one  supposed.  The  evidence  was  very 
properly  rejected. 

We  have  examined  the  several  requests  to  charge,  and  the  charge 
as  given,  and  from  the  record  in  this  case  discover  no  error. 

The  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 

The  other  justices  concurred. 

Nome  BY  THB  Reporter.—  See  Brryum  ▼.  BarriM  (29  Mich.  211),  s.  c,  83  Am.  Rep.  875,  and 
note,  377.  In  CUm  v.  HoUmeSj  88  Gratt.  87,  the  court  said :  **  The  second  ground  of  error  is, 
that  in  an  action  for  seduction  evidence  of  the  pecuniary  circumstances  of  the  defendant  is 
not  admissible  by  way  of  enhancing  the  damages.  It  must  be  admitted  there  are  very  re- 
spectable authorities  which  fully  sustain  this  view.  It  is  so  laid  down  in  Wood's  Mayne  on 
Damages,  661 ;  and  the  case  of  HodvyU  v.  Taylor^  L.  R.,  9  Q.  B.  79,  is  cited  as  authority;  and 
Lord  Mjlnsfield  is  quoted  as  saying  it  should  be  immaterial  whether  the  damage  came 
out  of  a  deep  poclcet  or  not.  The  learned  counsel  also  cites  Dain  v.  Wycoff^  3  Seld.  191,  as 
containing  the  same  rule.  If  the  elementary  writers  are  to  be  relied  on,  the  great  weight 
of  modem  authority  is  the  other  way;  holding  it  to  be  competent  to  show  the  position  and 
pecuniary  condition  of  the  defendant  in  aggravation  of  damages.  Field  on  Dam.,  $699; 
8  Oreenl.  on  Ev.,  §  579;  5  Wait's  Act.  and  Def.  668,  and  various  cases  there  cited;  2  HUllard 
on  Torts,  saO.  It  is  a  matter  of  some  surprise  that  there  could  ever  have  been  a  question 
as  to  the  admissibility  of  such  evidence.  As  has  been  well  said,  the  damages  in  this  action 
are  not  measured  by  the  mere  loss  of  service,  or  the  necessary  expenses  incurred ;  but  they 
are  given  also  to  punish  the  seducer  for  the  anguish  and  dishonor  the  outrage  brings  upon 
the  parent .  These  damages  are  not  merely  compensating,  they  may  be  exemplary  In  their 
nature .  The  rank  and  condition  of  the  parties,  the  injury  to  the  most  sacred  feelings  and 
affections,  the  shame  and  disgrace  cast  upon  the  family,  and  the  anguish  of  mind  in  having 
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a  daoirhter  whose  society  brings  do  comfort  to  the  parent,  and  whose  ezam|>le  may  corrupt 
other  members  of  the  family,  are  all  proper  to  be  considered.  This  being  so,  the  Jmy,  in 
fixing  the  amount  of  recovery,  may  and  ought  to  have  reference  to  th6  pecuniary  cir- 
cumstances of  the  defendant.  In  all  such  cases  the  wrong  is  aggravated  in  proportion  to 
the  wealth  and  position  and  rank  of  the  guilty  party,  all  of  which  may  be  the  instruments 
by  which  be  more  readily  accomplished  his  purixtses.  A  verdict  which  would  be  absolutely 
ruinous  to  a  man  in  moderate  circumstances  would  scarcely  be  felt  by  one  possessed  of  a 
large  fortuue,  and  would  be  but  an  invitation  to  a  renewal  of  the  offense  whenever  the  op- 
portunity occurred  for  its  commission.  If  the  jury  believe  the  plaintiff  is  entitled  to  vin- 
dictive damages  they  will  the  more  readily  give  them  where  they  are  satisfied  the  defend- 
ant is  able  to  pay,  than  they  would  where  the  appeal  is  made  that  the  verdict  would  reduce 
the  defendant  to  bankruptcy  and  ruin.  At  all  events,  It  is  better  to  place  the  jury  in  full 
possession  of  all  the  facts  as  to  the  condition  and  circumstances  of  the  parties,  than  to 
leave  them  to  grope  their  way  in  the  dark,  and  to  base  their  verdict  upon  fanciful  conjec- 
tures and  rumors.  See  McAuley  v.  Birkhead^  12  Oed.  28,  and  cases  already  cited.''  In 
HodeoK  V.  2Vx|/{or,  supra,  Blackburn,  J.,  said:  **The  jury,  no  doubt,  would  give  higher 
damages  against  a  rich  man,  and  the  defendant's  means  do  In  general  In  ^me  wi^y  com« 
out  at  the  trial ;  that  we  cannot  help.  The  true  measure  of  damages  is  the  amount  of  com- 
pensation to  be  paid  to  the  plaintiff  for  Uie  injury  he  has  sustained  by  the  seduction  of  hia 
daughter.**  The  case  is  distinguishable  from  that  of  slander,  for  the  injuiy  by  the  seduc< 
tion  cannot  possibly  be  aggravated  by  the  defendant's  wealth,  as  it  is  said  a  slander  may 
be. 


Morrison'  v.  Berry. 

(42  Mich,  889.) 

JP^urea  -^placed  by  third  per  mm  on  ip^fe's  land  under  corUraet  %oUh  husband. 

Upon  contract  with  the  hasband  the  plaintiff  placed  a  itm  manafacturiog 
machine  in  the  hoase  of  a  married  woman,  supposing  the  house  to  belong  to 
her.  The  machine  being  a  fixture,  held  that  the  plaintiff  could  not  recover 
for  it  from  the  wife.    {See  note,  p,  449.) 

TROVER.     The  opinion  states  the  case.     The  plaintiff  had  judg- 
ment below, 

C.  W.  W,  Clarke  and  T.  0,  Carpenter,  for  plaintiffs  in  error. 
2).  E.  Thomas  and  Ward  £  Palmer,  for  defendants  in  erroh 

OAHPBELiiy  J.  This  was  an  action  of  trover  brought  against 
defendants  below,  who  are  plaintiffs  in  error,  for  the  conversion  of 
a  gas  machine  and  various  auxiliary  articles  contained  on  a  lot  and 
in  a  house  owned  and  occupied  by  defendant  Parmelia  Morrison, 
wife  of  defendant  Robert  H.  Morrison.  The  alleged  conversion 
consisted  in  a  refusal  to  deliver  back  to  the  plaintiffs  below  those 
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articles  nrhich  had  been  famished  by  thein  to  Robert  H.  Morrison 
under  a  sale,  which  they  claimed  to  have  rescinded  for  fraud.  The 
fadts  on  which  recovery  was  allowed  below  were  substantially  these: 

In  the  spring  of  1877  Robert  H.  Morrison  was  building  five 
dwellings  in  the  village  of  Sturgis,  one  of  them  being  on  property 
belonging  to  his  wife,  and  the  rest  on  property  the  precise  owner- 
ship 6f  which  does  not  appear,  but  which  does  not  seem  to  have 
been  in  him.  An  agent  of  Berry  Brothers,  who  were  interested  in 
putting  up  machines  for  making  gas,  hearing  from  a  third  person 
that  Mornson  was  building  these  houses,  and  without  making  any 
search  or  inquiry  into  the  condition  of  the  title,  or  whether  it  was 
good  or  clear,  sought  to  induce  Morrison  to  put  in  one  of  the 
machines  in  his  residence,  or  two  machines,  one  for  four  houses 
and  the  other  for  one  house,  and  made  him  a  written  offer  on  such 
basis.  In  case  the  larger  proposition  was  accepted  they  agreed  to 
do  the  excavating  and  filling  and  furnish  all  the  work  necessary 
to  complete  the  job. 

In  October  a  somewhat  different  contract  was  entered  into  in 
writing,  for  a  single  machine,  at  a  different  price,  and  Morrison 
was  to  be  at  the  expense  of  excavating  and  filling  and  wood  and 
mason  work,  which,  however,  was  all  to  be  done  under  the  super- 
vision of  the  gas-fitter.  Payments  were  to  be  made  in  notes  at 
four,  five,  six  and  eight  months  from  November  1,  1877.  The 
work  was  delayed  by  Berry  Brothers,  and  not  put  in  until  Janu- 
ary, 1878,  and  when  completed  notes  were  given  and  received  run- 
ning from  February  1,  1878.  A  small  amount  of  money  was  also 
received. 

On  the  12th  of  March,  1878,  the  manager  of  Berry  Brothers, 
who  had  gone  to  Sturgis  to  look  after  this  claim,  and  who  when 
there  ascertained  about  the  title,  saw  Mrs.  Morrison  (Mr.  Morrison 
being  absent),  and  offered  to  take  back  the  property  and  cancel 
the  indebtedness  on  the  ground,  as  represented  to  her,  that  she 
would  not  be  able  to  pay  for  it  as  things  then  stood,  and  made  a 
demand  to  have  it  turned  over  to  him.  At  a  subsequent  time,  on 
the  29th  of  April,  1878,  a  demand  was  made  of  both  the  Morrisons, 
with  a  tender  back  of  the  notes  and  $25  cash  which  had  been 
received.  There  is  no  evidence  that  Mrs.  Morrison  knew  any 
thing  about  the  terms  of  the  contract  or  of  its  existence,  or  that 
she  did  any  act  whatever  out  of  which  any  ground  of  action  or 
complaint  could  arise,  except  in  not  complying  with  this  demand. 
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The  cotirt  instracted  the  jury  that  if  Morrison  represented  that 
the  houses  were  his  when  they  were  not,  and  if  Berry  Brothers 
relied  on  that  representation  they  could  rescind  the  contract  of 
sale,  and  hold  both  parties  liable  in  trover  for  the  refusal  to  deliver 
the  property  back. 

Upon  an  examination  of  this  case  it  is  very  far  from  being  clear 
that  there  was  evidence  of  fraud  to  avoid  the  contract,  and  if  the 
case  were  to  turn  upon  that  question  alone  it  would  be  at  least 
worthy  of  serious  consideration. 

[Omitting  this  discussion.] 

But  however  this  may  be,  and  assuming  the  contract  was  lawfully 
capable  of  rescission,  so  far  as  Morrison  is  concerned,  it  seems  to 
me  very  clear  that  no  right  of  action  exists  against  Mrs.  Morrison, 
It  has  been  decided  on  several  occasions  by  this  court  that  a  married 
woman  is  not  responsible  in  person,  and  that  her  land  is  not  bound, 
for  improvements  and  expenditures  made  on  it  by  her  husband, 
where  no  credit  has  been  given  to  her,  and  where  he  has  contracted 
on  her  behalf.  Newcomb  v,  Andrews,  41  Mich.  518;  Emery  v.  Lord, 
26  id.  431;  Willard  v.  Magoon,  30  id.  273. 

It  is  also  elementary  doctrine  that  a  person  who  makes  improve- 
ments on  the  land  of  another,  where  the  landowner  has  not  been 
in  fault  about  it,  does  so  at  the  risk  of  losing  both  his  property  and 
his  labor. 

In  the  present  case  the  annexation  of  the  articles  \\\  question  to 
the  freehold  was  not  a  wrongful  annexation  of  the  property  of  the 
Berry  Brothers,  done  without  their  authority.  The  contract  made 
by  them  with  Morrison  not  only  contemplated  the  permanent  an- 
nexation to  the  freehold  of  this  property,  but  that  it  should  be  made 
under  the  direction  and  supervision  of  their  own  agent.  It  is  not 
a  question  here  whether  articles  of  ambiguous  character,  not  in- 
tended for  permanent  annexation,  have  become  a  part  of  the 
freehold.  Here  the  intention  was  explicit  and  not  open  to  any 
controversy.  The  case  in  no  way  differs  from  a  contract  to  build 
a  house  on  the  lot,  or  to  make  repairs  on  it.  The  equities  would 
be  as  strong  in  the  one  case  as  in  the  other,  and  the  law  is  certainly 
identical  in  both  cases.  The  amount  of  injury  to  the  freehold 
which  would  be  caused  by  the  removal  is  not  the  question.  If  it  is 
a  part  of  the  freehold,  it  cannot  be  taken  away.  The  removal  of 
locks  from  doors,  or  doors  from  their  hinges,  or  windows  from  their 
frames,  or  fences  and  gates  from  the  ground,  may  generally  be  made 


Digitized  by 


Google 


JANUARY  TERM,  1880.  449 

Morrison  v.  Berry. 

withont  doing  any  serioas  harm  to  the  rest  of  the  bailding  beyond 
the  inconvenience  of  doing  withoat  them,  but  no  one  has  ever 
supposed  they  could  be  so  removed  without  taking  away  what  is  a 
part  of  the  freehold.  See,  further,  Fi*yaU  v.  Tlie  Sullivan  Co.,  5  Hill, 
116;  affirmed,  7  id.  529, 

Ji  refusal  to  allow  the  removal  of  what  has  become,  by  the  act 
and  intervention  of  the  demandant,  a  part  of  the  freehold  cannot, 
in  my  opinion,  be  treated  as  a  conversion  of  personal  property. 

I  think  the  judgment  should  be  reversed  with  costs,  and  a  new 
trial  granted. 

Judgment  reversed. 

Marston,  C.  J.,  and  Graves,  J.,  concurred. 

Note  bt  the  Rsporticr.— Cooley«  J.,  dissenting,  said :  *  *  The  defense  which  is  relied  upon 
in  tliat,  bj  annexation  to  the  freehold  all  the  articles  sued  for  became  a  part  of  the  realty, 
and  therefore  trover  would  not  lie  for  their  conversion .  The  fraud  was  indeed  denied  in  the 
court  below,  but  as  that  was  found  by  the  verdict,  we  have  no  concern  with  the  facts  bj 
which  it  was  made  out,  and  upon  this  record  must  assume  its  existence  The  question 
now  is  whether,  the  fraud  being  assumed,  the  purchase  and  the  annexation  to  the  realty 
constituted  the  articles  permanent  fixtures. 

"  The  general  rule  is  not  disputed  that  when  property  is  obtained  through  fraud,  under 
color  of  a  purchase,  the  vendor  may  rescind,  and  is  entitled  to  demand  and  receive  back  the 
property  on  returning  within  a  reasonable  time  what  he  has  received  and  placing  the  ven- 
dee in  statu  quo.  Martin  v.  Ash,  90  Mich.  166;  WObury.  Flood,  16  Id.  40.  But  this  case 
differs  from  ordinary  contracts  of  purchase  in  the  fact  that  the  party  to  whom  the  prop- 
erty has  been  delivered,  and  who  now  appropriates  it,  was  in  no  manner  connected  with 
the  fraud  in  the  purchase;  and  as  personal  dishonesty  is  not  charged  upon  her,  the  case 
must  be  decided  upon  the  assumption  that  she  has  been  guilty  of 'none,  and  that  the 
wrong  has  been  on  the  part  of  her  husband  exclusively. 

'*  On  the  other  hand  there  is  no  pretense  that  Mrs  Morrison  has  dealt  with  her  husband 
in  any  capacity  in  respect  to  the  articles  in  controversy.  He  was  not  her  agent  in  buying 
them,  nor  did  he  buy  and  then  sell  to  her.  Had  she  purchased  them  from  him  in  good 
faith,  without  knowledge  of  his  fraud,  she  would  beyond  doubt  have  been  entitled  to  retain 
them,  and  the  original  vendors  must  incur  all  the  risks  of  investing  their  vendee  with  the 
evidences  of  title  to  their  property.  But  she  has  bought  nothing;  she  has  simply  been 
quiescent  while  her  husband  has  been  making  these  improvements  upon  her  premises. 

**  Neither  was  there  any  claim  in  the  court  below  that  the  machine,  pipe  and  fixtures 
could  not  bo  removed  without  Injury  to  the  premises.  The  hole  in  the  ground  would  nec- 
essarily be  opened,  but  any  injury  f  roih  this  would  be  insignificant,  and  as  the  pipe  was 
put  into  the  houses  without  injury,  it  would  presumptively  be  taken  out  without  injury.  If 
the  method  In  which  it  was  put  up  rendered  this  impracticable,  it  would  fairly  devolve  on 
the  party  proposing  on  this  ground  to  appropriate  the  property  of  others,  to  make  out  the 
fact  very  clearly.    No  attempt  was  made  to  do  so. 

'*The  case  then  is  this:  The  plaintiffs  parted  with  their  goods  under  circumstances  which 
entitled  them  to  rescind  the  sale  and  recover  them  back  or  their  value.  The  purchaser 
who  obtained  the  goods  from  them  by  fraud  has  affixed  them  to  the  realty  of  a  third  per- 
son, but  under  such  circumstances,  that  had  the  realty  been  his,  he  could  not  have  retained 
them.  The  third  person,  without  a  shadow  of  equity,  now  seeks  to  retain  them  on  the 
purely  technical  ground,  that  by  being  affixed  to  her  realty,  their  legal  nature  has  been 
changed  and  they  have  become  an  Inseparable  part  of  her  own  property.  This  technical 
claim  constitutes  the  sole  defense  in  this  case. 

*^It  was  said  in  Adams  v.  Lee,  31  Mich.  440.  that  tmity  of  title  in  the  freehold  and  In  that 
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which  is  annexed  to  it,  is  essential  in  order  that  the  latter  may  become  a  part  of  the  realty. 
It  is  not  pretended  that  there  was  any  such  unity  of  title  here,  unless  tlie  annexation  itself 
brought  it  about:  and  to  give  to  mere  annexation  that  effect  would  leave  to  the  case  of 
Adams  V.  Lee  no  support  whatever.  The  old  notion  that  physical  annexation  should  have 
this  extraordinaiy  effect  was  said  in  Meigs'  Appeal,  02  Penn.  St.  88,  to  be  exploded,  and 
that'the  question  of  fixture  or  no  fixture  must  depend  upon  the  intention  of  the  parties. 
•There  Is,;  says  the  chief  Justice  in  ITTicclcr  v.  BetUJl,  40  Mich.  698-696,  'no  universal  test 
whereby  the  character  of  what  is  claimed  to  be  a  fixture  can  be  determined  in  the  abstract. 
Neither  the  mode  of  annexation  nor  the  maimer  of  use  is  in  all  cases  conclusive.  It  must 
usually  depend  on  the  express  or  implied  understanding  of  the  parties  concerned.'  To  this 
effect  are  cited  Ortppen  v.  3farri»*on,  13  Mich.  23,  and  Robertson  v.  OonetU  89  id.  777, 
among  other  cases.  But  who  are  the  parties  whose  consent  or  understanding  must  control f 
It  was  said  by  Mr.  Justice  Ladd  In  Cochran  v.  Flint,  57  N.  H.  514-547,  that  if  it  were  held 
that  if  A  ,  having  inliis  possession  the  movable  thing  of  B.,  annexes  it  without  consent  of 
the  owner  to  the  real  estate  of  C,  it  would  thereupon,  and  by  force  of  that  act  alone,  be- 
come the  property  of  C,  such  a  decision,  so  far  as  bis  investigations  had  extended,  would 
stand  alone,  and  would  be  so  manifestly  contrary  to  reasou  and  justice,  as  well  as  the 
fundamental  principles  of  law  relating  to  the  acquisition  and  ownership  of  property,  that 
he  could  only  follow  it  from  a  sense  ot  duty  that  would  amount  to  moral  compulsion.  We 
have  been  as  much  unable  as  that  learned  judge  was  to  find  any  such  decision.  One  man 
cannot  give  away  the  property  of  another  in  this  manner.  The  consent  of  parties  that 
shall  convert  a  chattel  into  an  inseparable  part  of  realty  is  the  consent  of  the  parties  own- 
ing the  chattel  and  the  realty  respectively.  D'Eyncourt  v.  Gregory,  L.  R.,  8Eq.  Caj». 
882-897 ;  Reese,  v.  Jared,  15  Ind.  14a. 

**  No  doubt  in  this  case  Mrs.  Morrison  must  be  deemed  to  have  assented  to  the  things 
annexed  becoming  a  part  of  the  freehold.  Dut  the  consent  of  the  plaintiffs  was  obtained 
by  fraud,  and  therefore  unless  they  saw  fit  to  afllrm  it  afterward,  was  no  consent  at  all. 
They  do  not  affirm,  but  withdraw  it,  and  therefore  as  between  themselves  and  Mr.  Morri- 
son, it  is  as  if  it  had  never  been  given.  Now  unless  some  equities  in  favor  of  Mrs.  Morri- 
son are  found  to  have  Intervened  between  the  time  when  the  purchase  was  made  and  the 
time  when  consent  was  withdrawn,  it  is  impossible  that  she  should  occupy  any  position 
more  favorable  than  does  her  husband.  When  she  has  paid  nothing,  done  nothing,  and 
suffered  nothing  whereby  she  Is  to  lose  in  the  event  that  the  articles  are  withdrawn,  she 
must  stand  In  his  shoes,  and  has  no  footing  otherwise. 

*'  The  equities  in  this  case  are  all  against  Mrs.  Morrison.  It  was  a  part  of  the  fraudulent; 
purpose  of  her  husband  that  the  machine  and  its  conveniences  should  be  attached  to  her 
estate  in  order  that  she  might  hold  and  enjoy  It  as  her  own.  When  she  refuses  to  restore 
what  he  thus  fraudulently  obtained,  she  is  seeking  to  appropriate  the  fruits  of  his  fraud. 
Had  she  bought  the  articles  from  her  husband,  and  paid  for  them,  the  husband^s  vendors 
might  now  be  estopped  from  claiming  them ;  but  the  elements  of  estoppel  are  wholly  want- 
ing. It  appears  to  me  to  be  a  plain  case  in  which  the  defrauded  parties  demand  their  prop, 
erty,  and  no  one  is  claiming  any  adverse  right  to  It  except  such  as  the  fraud  itself  can 
give." 


Evening  News  Association  v.  Tryon, 

(42  Mich.  649.) 
Libel  —  damages  —  retraction  after  suit. 

In  an  action  for  libel,  if  St  appears  that  a  libel  was  published  with  no  intent  to 
injure,  and  that  all  proper  precautions  were  observed  in  publishing  it,  actual 
damages  only  are  recoverable. 

A  retraction  of  a  libel,  published  after  the  suit,  cannot  be  oonsideied  in  mitiga 
tion  of  damages. 
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ACTION  for  libel.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

C,  L  Walker,  for  plaintiff  in  error. 
Maybury  <&  Conely,  for  defendant  ni  error. 

Marstok,  C.  J.  This  was  an  action  brought  to  recover  damages 
suffered  by  reason  of  the  publication  of  a  libellous  article  by  the 
plaintiff  in  error. 

We  arc  of  opinion  that  the  court  correctly  instructed  the  jury 
upon  the  subject  of  exemplary  damages.  In  cases  like  the  present 
the  publication  is  considered  a  voluntary  act,  and  is  presumed  to 
have  proceeded  from  malicious  motives,  thus  entitling  the  plaintiff 
to  recover  exemplary  damages.  If  it  appears  upon  the  trial  that 
there  was  no  intention  in  fact  to  injure  the  plaintiff,  and  that  all 
proper  precaution  was  observed  in  the  publication  of  the  article 
complained  of,  such  facts  will  not  prevent  a  recovery  of  such  dama- 
ges, but  will  reduce  the  amount  thereof  to  such  sums  as  must 
inevitably  have  resulted  from  the  wrong.  Scripps  v.  Reilly^  38 
Mich.  23. 

The  next  question  is  whether  a  retraction  of  the  article,  published 
after  the  commencement  of  the  action,  could  be  considered  in  miti- 
gation of  damages.  No  direct  authority  in  support  of  such  a  posi- 
tion has  been  cited  on  the  argument,  and  the  cases  referred  to  do 
not,  we  think,  sustain  such  a  doctrine.  If  such  a  retraction  may 
be  so  considered,  then  there  can  be  no  limitation  well  fixed  as  to  the 
time  within  which  it  should  be  made,  or  beyond  which  it  ought  not 
to  be  80  considered.  The  action  may  not  be  commenced  until  long 
after  the  publication  complained  of,  and  the  trial  may  be  still  lon- 
ger delayed.  Besides,  there  may  bo  more  than  one  trial,  so  that 
after  the  libellous  article  has  run  its  course,  a  retraction  could  in  no 
sense  mitigate  the  injury  sustained.  Indeed,  at  such  a  late  day,  a 
retraction  would  but  revive  the  scandal  and  might  be  an  aggrava^ 
tion  rather  than  othei'wise. 

We  discover  no  error,  and  the  judgment  mnst  be  affirmed  with 
costs. 

JudgmmU  afirmmL 

The  other  justices  conourred. 
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Wabstek  V,  Anderson. 

(48  Mich.  564.) 

Sale — constructive  delivery. 

It  was  orallj  agreed  between  a  farmer  and  his  laborer  that  the  latter  should 
accept  certain  hogs  in  payment  for  his  services.  They  were  pointed  out, 
but  were  to  remain  in  the  pasture  with  other  hogs,  until  an  opportunity 
should  be  found  for  selling  them.  Held,  a  valid  delivery  as  against  the 
seller's  creditors. 


rilROYER.    The  opinion  states  the  case.     The  plaintiff  had  judg- 
X     ment  below. 

John  R.  Parsons,  for  plaintiff  in  error. 
John  H,  Palmer,  for  defendant  in  error. 

GooLETy  J.  The  only  question  in  this  case  is  whether  a  sale  of 
certain  hogs  by  one  Hooper  to  Anderson  was  effectual  to  transfer 
the  title  as  against  a  subsequent  levy  upon  them  made  by  Webster 
by  virtue  of  an  execution  against  Hooper. 

The  facts  as  found  by  the  Circuit  judge  are  that  in  October,  1877, 
Anderson  was  at  work  in  Hooper's  employ  on  a  farm  ;  that  Hooper 
then  owed  him  1100  ;  that  Anderson  requested  Hooper  to  pay  him, 
and  it  was  agreed  between  them  that  the  latter  should  transfer  to 
him  20  hogs  then  on  his  place,  with  others,  at  the  price  of  $96,  and 
that  Anderson  should  receive  them  at  that  price ;  that  the  parties 
went  where  the  hogs  were,  and  those  to  be  taken  by  Anderson  were 
pointed  out  and  specified,  and  Hooper  charged  Anderson  the  pur- 
chase price  on  account ;  that  it  was  a  part  of  the  arrangement  that 
the  hogs  should  remain  in  the  same  pasture  as  before  with  the  other 
hogs,  and  be  fed  and  cared  for  by  Anderson  with  the  others  until 
an  opportunity  should  be  found  for  selling  them.  The  whole  agree- 
ment between  the  parties  was  oral. 

The  Circuit  judge  was  of  opinion  that  there  was  a  sufficient  trans- 
fer of  possession  of  the  property  to  constitute  a  delivery  under  the 
circumstances.  We  agree  in  this  view.  It  was  all  the  delivery  that 
could  well  have  been  made  under  the  circumstances,  without  requir- 
ing Anderson  to  remove  the  hogs  from  the  farm  where  he  was  em- 
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ployed,  to  some  other  place  where  they  would  have  been  less  in  his 
possession  than  where  they  were  ;  and  for  this  there  could  haye  been 
no  sufficient  reason.     The  case  is  within  the  reason  of  Adams  Min- 
ing Co.  V.  SenteTy  26  Mich.  73. 
The  judgment  must  be  affirmed  with  costs. 

Judgtnmi  affifjned. 
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PoRTEB  V.  HAinnBAL  &  St,  Joseph  Railroad  Ookpakt. 

(71  Mo.  66.) 

Damage*  —  thegligence  —  mental  pain. 

In  an  action  brought  by  a  person  for  a  personal  injury,  sustained  hj  him 
through  the  negligence  of  another,  his  mental  suffering  is  a  projper  element 
of  damage.* 

ACTION  of  damages  for  personal  injury.     The  opinion  states 
the  point.     The  plaintiff  had  judgment  below. 

Oeo,  W.  Barley y  for  appellant. 

Allen  H,   Vories,  for  respondent. 

HENRr,  J.  This  suit  was  instituted  in  the  Buchanan  Circuit 
Court  by  plaintiff,  an  employee  of  the  defendant,  to  recover  dam- 
ages for  an  injury  sustained  by  him  while  engaged  as  a  brakeman, 
m  consequence  of  a  defective  track  which,  it  is  alleged  in  the  peti- 
tion, was  on  the  fifth  day  of  March,  1873,  and  for  a  long  time  prior 
thereto,  had  been  entirely  unsafe  and  extremely  dangerous  to  de- 

*See  Wyman  v.  LeavUt,  ante,  p.  808. 
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fendant's  employees,  of  which  defendant  had  notice  and  plaintiff 
was  ignorant. 

[Omitting  other  matters.] 

It  is  contended  by  the  counsel  for  defendant  that  ''mental  pain 
and  angnish  are  not  proper  elements  of  the  damages,**  no  wanton- 
ness or  malice  being  charged,  citing  Qreenl.  Ev.  267 ;  Flemington 
V.  Smith,  2  C.  &  P.  292;  Blahe  v.  Midland  Ihj.  Cb.,  10  E.  L.  &  Eq. 
437.  Professor  Greenleaf  so  states  the  law  and  refers  to  the  above 
cases,  and  that  of  Canning  v.  Inhabitants  of  Williamsburg,  1 
Cush.  451.  These  cases  do  not  sustain  the  learned  author.  Flem- 
ington V.  Smith  was  an  action  by  a  father  for  an  injury  to  his  son, 
and  the  court  held  that  the  damages  should  be  such  a  sum  as  would 
compensate  plaintiff  for  his  loss  in  being  deprived  of  the  assistance 
of  his  son,  and  the  expenses  he  was  put  to  by  his  being  out  of  his 
place,  also  some  small  compensation  for  his  mother  going  to  visit 
him,  as  she  did,  but  not  for  injury  to  parental  feelings.  This  does 
not  sustain  the  doctrine,  that  in  a  suit  by  the  party  directly  injured 
(the  son),  he  shall  not  recover  for  his  mental  suffering.  Blake  v. 
^fidland  Ry,  Co,,  10  Eng.  L.  &  Eq.  437,  was  an  action  by  a  widow 
under  chapter  93  of  9  and  10  Vic.  for  the  death  of  her  husband, 
which  was  caused  by  the  negligence  of  defendant  Coleridge,  J., 
held  that  no  damages  should  be  allowed  for  the  mental  suffering  of 
the  plaintiff,  observing  that  *'  the  legislature  would  not  have  thrown 
upon  the  jury  such  great  diflBcult  in  calculating  the  solatium  to  the 
different  members  of  the  family  without  some  rule  for  their  guid- 
ance. When  an  action  is  brovght  by  an  individual  for  a  perso7ial 
wrong,  the  jury  in  assessing  the  da?nages  can,  with  little  difficulty, 
atoard  him  a  solatium  for  his  mental  suffering  along  with  an  Didem- 
nity  for  his  pecuniary  loss"  We  have  italicized  that  portion  of  the 
above  quotation  which  shows  that  the  learned  judge  clearly  distin- 
guished between  such  an  action,  under  special  statutes,  and  one 
by  the  party  himself,  who  is  directly  injured.  His  whole  opinion, 
as  will  be  seen  by  a  careful  perusal,  is  based  upon  the  difficulty  in- 
dicated in  the  first  paragraph  of  the  above  quotation. 

By  a  statute  of  Massachusetts  it  was  provided,  that  if  any  person 
should  receive  any  injury  in  his  person,  by  reason  of  any  defect  or 
want  of  repair  in  a  road,  he  might  recover  of  the  party  obliged  by 
law  to  repair  the  road,  the  amount  of  damages  sustained  by  «5uch 
injury.  Canning  v.  Inhabitants  of  Williamsburg,  1  Cush.  451, 
was  an  action  by  plaintiff  under  that  statute,  and  the  court,  Mbt^ 
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CALF«  J,y  distinctly  held  that,  '^  though  that  bodily  in juiy  may  have 
been  yery  small,  yet  if  it  was  a  ground  of  action  within  the  statute, 
and  caused  mental  suffering  to  the  plaintiff,  that  suffering  was  a 
part  of  the  injury  for  which  he  was  entitled  to  damages."  Fajf  v. 
Parker,  63  N.  H.  359;  s.  c,  16  Am.  Rep,  270,  cited  by  defendant's 
counsel,  has  not  a  word  on  the  subject,  but  is  in  regard  to  exem- 
plary or  yindictive  damages. 

In  actions  under  statutes  giying  a  right  of  action  to  husband,  or 
wife,  or  parent,  brothers  and  sisters,  for  the  death  of  a  husband 
or  wife,  or  parent,  or  son  or  brother,  or  sister,  it  seems  well  settled 
that  the  damages  proyided  for  and  recoverable  under  them  are  only 
such  as  are  pecuniary  and  actual,  or  fixed  in  amount  by  the  stat- 
utes, and  not  exemplary,  and  not  on  account  of  the  mental  suffer- 
ing of  the  deceased  or  for  the  sorrow,  grief  or  suffering  of  the 
surviving  relatives  who  may  be  entitled  to  recover.  Field  on 
Dam.  498.  Instructions  substantially  the  same  as  the  one  under 
consideration  have  been  expressly  approved  by  this  court,  Whalen 
y.  St.  i.,  K  a  i£  JV.  i?y.  Co.,  60  Mo.  323.  The  authorities  cited 
by  Professor  Greenleaf  do  not  support  him,  but  clearly  recognize 
the  law  as  heretofore  declared  by  this  court,  and  therefore,  with  the 
highest  regard  for  the  distinguished  author,  whose  opinion  on  any 
legal  question  is  an  authority  of  great  weight,  we  cannot  in  this 
instance  adopt  the  rule  to  which  he  has  given  the  sanction  of  his 
name.  In  fact,  we  are  inclined  to  believe  from  the  utter  contradic- 
tion it  meets  in  the  authority  relied  upon  by  him,  that  the  state- 
ment of  the  law,  as  it  appears  in  his  work,  is  the  result  of  a 
typographical  error. 

[Omitting  other  matters.] 
'    The  judgment  is  affirmed. 

Judgment  affirmed. 


NoFsiNQBR  V.  Ring.      ' 

(71  Mo.  149.) 

8aU — eonditian  —  decUion  of  tJiWd  person  as  to  quaXUy, 

On  an  agreement  for  the  sale  of  meat,  the  purchaser  agreed  to  accept  snch  as 
had  been  inspected  and  pronounced  fit  by  a  certain  person.  Hdd,  that  in 
the  absence  of  fraud  he  was  bound  hy  the  decision  of  such  person. 
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ACTION  for  breach  of  contract  of  purchase  of  meat.    The  opin- 
ion states  the  case.     The  plaintiff  had  judgment  at  the  trial, 
which  was  reversed  by  the  Court  of  Appeals. 

John  K,  Cravens,  for  appellants. 

James  0.  Broadhead  and  Valle  Reybum,  for  respondent. 

Hough,  J.  This  was  a  suit  to  recover  the  difference  between 
the  contract  price  and  market  price,  at  the  time  and  place  of  deliv- 
ery, of  sundry  boxes  of  meat  packed  by  the  plaintiffs  for  the 
defendant,  and  delivered  to  him  under  a  certain  contract  of  sale, 
which  meat  the  defendant  failed  and  refused  to  accept  The 
defendant  admitted  the  contract  of  sale  and  his  refusal  to  accept 
the  meat  delivered,  and  alleged  as  a  reason  for  his  refusal  that  the 
meat  tendered  did  not  conform  to  the  requirements  of  the  con- 
tract. The  contract,  which  was  entered  into  on  the  22d  day  of 
August,  1872,  called  for  500  boxes  long  boneless  (long  clear)  mid- 
dles, to  average  not  less  than  52  pounds  each  middle,  and  500 
boxes  short  boneless  (short  clear)  middles,  to  average  not  less  than 
42  pounds  each  middle,  both  lots  at  six  and  three-quarter  cents  per 
net  pound  of  meat,  delivery  to  be  made  at  Kansas  City,  Mo.,  on 
board  cars,  at  the  option  of  the  sellers,  during  the  month  of  Decem- 
ber, 1872,  and  to  be  paid  for  in  cash  on  delivery;  the  above  meat  to 
be  cured,  cut,  trimmed  and  packed  according  to  the  requirements  of 
the  New  York  standard  for  long  and  short  boneless  (clear)  middles. 

On  the  20th  day  of  December,  1872,  the  plaintiffs  notified  the 
defendant  that  they  were  ready  to  begin  delivering  the  meat  under 
their  contract.  Thereupon  it  was  arranged  between  the  parties 
that  the  meat  should  be  inspected  before  it  was  delivered  on  board 
the  cars,  and  one  James  McCullough,  a  professional  inspector  of 
uiei.t,  was  employed  by  the  defendant  to  see  that  the  meat  offered 
by  the  plaintiff  under  his  contract  was  properly  cut,  cured,  trim- 
med, boxed  and  weighed.  The  plaintiffs  were  notified  of  his 
selection  as  inspector,  and  were  directed  to  ship  the  middles  to 
John  H.  Pool,  New  York  City,  whenever  they  received  McOul- 
longh's  certificate  that  they  were  according  to  contract.  McCul- 
lough inspected  the  meat,  gave  the  required  certificate  to  the 
plaintiffs,  and  the  meat  was  put  upon  the  cars.  Upon  receiving 
from  McCullough  a  description  of  the  meat  inspected  by  him  and 
shipped  by  the  plaintiffs,  the  defendant  Ring  wrote  the  plaint- 
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iffs^  declining  to  accept  the  same,  for  the  reason  that  it  did  not 
come  up  to  the  requirements  of  the  contract.  The  plaintiffs  re- 
tained the  meat  and  sold  it,  and  brought  this  action  to  recover  the 
difference  between  the  contract  price  and  the  market  price  at  the 
time  and  place  of  delivery.  The  plaintiffs  had  judgment  in  the 
Circuit  Court,  which  was  reversed  by  the  Court  of  Appeals. 

The  facts  sUited  appeared  in  evidence  at  the  trial,  and  the  in- 
spector also  testified  that  the  meat  was  according  to  contract.  Tlio 
tlefendant  offered  to  prove  that  the  meat  was  not  according  to  con- 
tract, but  this  testimony  was  rejected  by  the  court.  The  cause 
was  tried  witliout  the  aid  of  a  jury.  At  the  instance  of  the  plaint- 
iffs, the  court  gave  the  following  declaration  of  law  :  If  the  court, 
sitting  as  a  jury,  believed  that  tho  meat,  described  in  the  contract 
offered  in  evidence  and  admitted  in  the  pleadings,  was  tendered  to 
defendant  by  plaintiffs,  and  deNvered  on  board  the  cars  at  Kansas 
.City,  within  the  time  required  by  the  contract,  and  that  said  meat, 
prior  to  said  tender  on  said  cars,  had  been  inspected  by  the  agent 
of  defendant,  and  accepted  by  him,  to  be  of  tlie  kind,  quality  and 
quantity  called  for  in  said  contract;  and  when  said  meat  was  so 
tendered  by  plaintiffs,  defendant  failed  and  refused  to  receive  and 
pay  for  the  same,  then  the  finding  shouM  be  for  the  plaintiffs. 

No  question  is  made  as  to  the  measure  of  damages,  and  wo 
therefore  omit  the  instruction  on  that  subject  The  substance  of 
the  agreement  between  the  parties  was  that  the  defendant  would 
accept  such  meat  when  delivered,  as  had  been  inspected  by  McCul- 
lough,  and  pronounced  by  him  to  conform  to  the  requirements  of 
the  contract.  There  is  no  allegation,  nor  is  there  any  evidence  of 
collusion  between  the  inspector  and  the  plaintiffs;  and  in  the 
absence  of  any  such  collusion,  the  purchaser  was  as  much  bound 
to  receive  the  meat  as  if  he  had  inspected  it  in  person.  And  there 
can  be  no  question,  that  if  Ring  had  himself  inspected  the  meat 
and  pronounced  it  according  to  contract,  before  it  wjis  packed  and 
delivered,  in  the  absence  of  any  fi-aud  or  imposition  on  the  part  of 
the  plaintiffs,  he  could  not  afterward  have  refused  to  accept  it  on 
the  ground  that  it  did  not  come  up  to  the  contract.  No  fraud  or 
unfairness  on  the  part  of  the  plaintiffs  was  attempted  to  be  shown. 
We  think  the  testimony  offered  was  properly  rejected,  and  that  the 
declaration  of  law  given  by  the  court  was  correct  The  judgment 
of  the  Court  of  Appeals  must  therefore  be  reversed,  and  that  of 
the  Circuit  Court  affirmed. 

All  concur.  JudgmerU  accordingly. 
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(71  Mo.  164.) 

Master  arul  neroant  —  tiegligence —  contributory  negligenee  —  railfDay  low  bridge. 

A  ailway  compauj  is  not  bound  to  see  that  a  foot  bridge  crossing  the  line  is 
at  a  height  safflcient  to  enable  brakemen  to  pass  under  it  safely  while  stand- 
ing  upright  on  the  top  of  freight  cars ;  and  if  a  brakeman  is  thus  killed 
while  in  this  position,  being  familiar  with  the  situation  and  the  danger,  his 
own  negligence  contributes  to  hia  death,  and  there  can  be  no  recovery.* 

ACTION  of  damages  for  negligent  killing.     The  opinion  states 
the  ease.     The  plaintiff  had  judgment  below. 

Wm,  A*.  Donaldson y  for  appellant. 
B.  B.  Cahoony  for  respondent. 

Hough,  J.  This  was  a  suit  under  the  third  section  of  the 
Damage  Act,  to  recover  damages  for  the  death  of  the  plaintiff's 
minor  son,  who  was  killed  at  the  town  of  Belmont,  on  a  side  track 
of  the  defendant's  road,  by  coming  in  contact  with  a  foot  bridge 
extending  across  said  side  track  from  the  upper  story  of  an  elevator 
on  the  east  side  thereof  to  the  upper  story  of  a  freight  house  on  the 
west  side  thereof. 

This  bridge  was  not  high  enough  to  permit  persons  of  ordinary 
height  to  pass  safely  under  it,  while  standing  erect  on  the  top  of 
the  box  cars  of  a  freight  train.  For  about  one  month  before  the 
deceased  was  killed,  ho  had  passed  under  the  bridge  in  question  at 
least  three  times  daily,  while  rendering  service  as  brakeman  on  the 
freight  trains  of  defendant.  At  the  time  he  was  killed,  he  was  on 
the  top  of  a  freight  train,  with  his  back  to  the  bridge  and  the 
engine,  running  or  walking  rapidly  toward  the  rear  end  of  the  train, 
while  it  was  passing  under  the  bridge,  and  as  he  did  not  move  as 
rapidly  in  the  direction  he  was  going  as  the  train  was  moving  in  the 
opposite  direction,  he  was  borne  backward  against  the  bridge,  which 
struck  him  in  the  head  and  killed  him.  There  was  testimony  tend- 
ing to  show  that  the  deceased  was  not  in  his  proper  position  on  the 

•  To  same  effect  Baylor  v.  Delaware^  etc.^  R.  Co.  (llVroom,  S3),  29  Am.  Rep.  308; 
Salt.  ^  Oh4o  R.  Co.  v.  Strieker  (51  Md.  47),  84  Am .  Rep.  291. 
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train,  and  that  he  was  warned  of  the  danger  he  was  in,  immediately 
before  he  came  in  contact  with  the  bridge.  The  deceased  was 
twenty  years  and  six  months  old  when  killed.  The  jury  rendered 
a  verdict  for  the  plaintiff  for  $2,000,  and  the  defendant  has  ap- 
pealed. 

Among  other  instructions  given  for  the  plaintiff  was  the  follow- 
ing: "  Although  William  Rains  may  have  failed  to  exercise  ordi- 
nary care  and  prudence  at  the  time  he  was  killed,  and  may  have 
been  guilty  of  negligence  or  carelessness  which  contributed  to  the 
injury  complained  of,  yet  if  the  defendant  might,  by  differen  tly  erect- 
ing or  maintaining  the  bridge  spoken  of  by  the  witnesses,  or  by  the  ex- 
ercise of  ordinary  care  and  caution,  have  avoided  the  injury,  the  jury 
will  find  for  the  plaintiff."  This  instruction  is  not  the  law.  The  cases 
cited  by  the  plaintiff,  in  which  instructions  similarly  worded  received 
the  qualified  approval  of  this  court,  were  wholly  unlike  the  present 
They  were  not  cases  in  which  the  acts  of  the  defendant  occasion- 
ing the  injury  consisted  in  the  ei*ection  of  insufficient  or  dangerous 
structures,  obvious  to  the  senses  long  before  the  accident,  and 
therefore  long  before  the  concurring  negligence  of  the  plaintiff,  but 
they  were  cases  in  which  negligent  acts  of  the  defendant,  contribut- 
ing to  produce  the  injury,  occurred  after  the  contributory  negli- 
gence of  the  plaintiff,  and  without  which  the  plaintiff  would  not 
have  been  injured,  notwithstanding  his  own  want  of  reasonable  and 
ordinary  care.  And  in  a  case  of  the  latter  class,  an  instruction 
like  the  one  under  consideration  was  condemned.  Maker  v.  A,  £  P, 
R.  i?.,  64  Mo.  276.  It  is  the  settled  law  of  this  State,  that  although 
the  defendant  may  have  been  guilty  of  negligence  contributing  to 
produce  the  injury  complained  of,  still,  if  the  plaintiff  was  also 
guilty  of  negligence  proximately  contributing  thereto,  he  cannot 
recover,  unless  the  negligent  acts  of  the  defendant  occasioning  the 
injury  occurred  after  he  became  aware  of  the  danger  to  which  the 
plaintiff,  by  his  own  negligence,  had  exposed  himself.  Karh  v. 
K.  C.y  St  J.  &  C.  B.  R.  R.,  55  Mo.  484  ;  Isabel  v.  Han.  <6  Si.  Jo.  R. 
R.,  60  id.  482;  Maker  v.  A.  &  P.  R.  R.,  64  id.,  276;  Nelson  v.  A.  d 
P.  R.  R.y  68  id.  593.  The  instruction  under  consideration,  which, 
in  effect,  told  the  jury  that  the  plaintiff  was  entitled  to  recover,  if 
the  defendant  could  have  so  constructed  the  bridge  as  to  have  pre- 
vented the  injury  complained  of,  even  though  the  deceased  failed  to 
exercise  ordinary  care  and  prudence  at  the  time  he  was  killed,  and 
was  thereby  guilty  of  negligence  contributing  to  his  death,  is  in 
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direct  conflict  with  the  foregoing  authorities,  and  indeed  with  all 
the  authorities  everywhere  on  this  subject  We  cannot  say  that  an 
instruction  so  fundamentally  wrong  was  not  calculated  to  mislead 
the  jury  in  a  case  like  the  present,  no  matter  how  correctly  the  law 
may  have  been  declared  in  other  instructions.  Instructions  B  and 
C,  given-  by  the  court  of  its  own  motion,  contain  the  same  error, 
and  are  therefore  in  conflict  with  the  views  here  expressed. 

[Omitting  a  minor  point.] 

Instructions  numbered  6  and  II  asked  by  the  defendant  should 
have  been  given.  They  are  as  follows:  "G.  If  the  deceased  knew 
of  the  exposure  to  danger  in  serving  as  brakeman  for  the  defendant 
upon  a  train  having  to  pass  a  foot-bridge  insuf&ciently  high  to  per- 
mit him  to  pass  under  it  while  standing  at  full  height  on  the  top 
of  a  box-car,  and  with  such  knowledge  consented  to  and  did  con- 
tinue in  the  service  of  defendant  as  such  brakeman,  and  was  there- 
after killed  by  coming  in  contact  with  said  foot-bridge,  then  the 
plaintiff  cannot  recover  from  the  defendant  for  any  negligence  in 
the  construction  of  the  said  foot-bridge.*^ 

**1I.  If  the  deceased,  while  in  the  discharge  of  his  duty  as  brake- 
man,  passed  under  the  foot-bridge  in  question  frequently  for  the 
space  of  two  or  three  weeks,  and  knew  the  danger  of  coming  in 
contact  with  the  top  of  said  foot-bridge,  and  his  attention  had  been 
called  to  the  danger  of  injury  from  the  lowness  of  the  foot-bridge, 
and  with  this  knowledge  he  stood  or  walked  erect  on  the  top  of  the 
box-car,  and  while  so  standing  or  walking  erect  there  was  in  pass- 
ing struck  by  the  foot-bridge  and  killed,  then  the  jury  are 
instructed  that  this  was  contributory  negligence  on  the  part  of 
the  deceased,  and  that  plaintiff  cannot  recover."  These  instruc- 
tions are  precisely  like  two  instructions  which  received  the  approval 
of  this  court  in  Devitf-  v.  P.  R.  R.,  50  Mo.  302,  the  facts  in  which 
case  very  closely  resemble  the  controlling  facts  in  the  case  at  bar. 

[Omitting  minor  points.] 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

All  cononr. 
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State  v.  Rbdkmkikr. 

(7t  Mo.  ITH.i 

Oriminal  law — midenee  —  insanity — burden  of  proof. 

Where  insanity  is  set  up  as  a  defense  in  a  criminal  case,  tlie  defendant  ia 
boond  to  satisfy  the  jury  of  the  insanity  by  a  preponderance  of  evidence. 
(5iJtf  ;k?<€,p.  467.) 

nONVIOTIONof  murder.     The  opinion  states  the  foots. 

A,  N,  Merricky  for  appellant. 

/.  L,  Smith,  attorney-general,  for  the  State. 

Norton,  J.  The  defendant  was  indicted  at  the  July  term,  1878, 
of  the  St.  Loais  Criminal  Court  for  murder  in  the  first  degree,  for 
killing  one  Franz  Vosz.  The  cause  was  tried  at  the  November 
term,  1878,  of  Siiid  court,  and  defendant  was  found  guilty  and 
sentenced  to  be  hanged.  An  appeal  was  taken  to  the  St  Louis 
Court  of  Appeals,  where  the  judgment  of  the  Criminal  Court  was 
affirmed,  and  from  which  defendant  has  appealed  to  this  court. 
The  fact  that  deceased  was  killed  by  the  defendant  in  the  most 
brutal  manner,  without  cause  or  excuse,  is  not  disputed,  but  it  is 
claimed  that  no  criminality  attaches  to  defendant  because  it  is 
alleged  that  he  was  insane  at  the  time  the  homicide  was  committed. 
The  insanity  of  defendant  was  the  only  defense  relied  upon  in  the 
trial  court,  and  a  reversed  of  the  judgment  is  sought  mainly  upon 
alleged  error  committed  by  the  court  in  its  charge  given  to  the 
jury,  and  in  refusing  to  give  the  declarations  of  law  asked  by 
defendant 

The  charge  complained  of  is  as  follows:  ''As  a  defense  to  this 
prosecution  the  defendant  by  his  counsel  has  interposed  the  plea  of 
insanity.  He  says  that  the  act  which  he  is  alleged  to  have  com- 
mitted is  not  an  act  for  which  he  can  be  held  criminally  responsi- 
ble, in  other  words,  that  the  act  was  and  is  excusable  in  law, 
because  at  the  time  of  its  commission,  as  charged,  he  was  insane. 

*'The  term  'insanity,'  as  used  in  this  defense,   means  such  a 
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perverted  and  deranged  condition  of  the  mental  and  moral  facul- 
ties as  renders  a  person  incapable  of  distinguishing  between  right 
and  wrong,  and  makes  him  unconscious  at  times  of  the  nature  of 
the  act  he  is  about  to  commit.  Such  insanity,  if  proved  to  the* 
reasonable  satisfaction  of  the  jury  to  have  existed  at  the  time  of 
the  commission  of  tlic  act,  is  in  law  an  excuse  for  it,  however  brutal 
or  atrocious  it  may  have  been. 

'*The  law  presumes  ever}'  person  to  be  of  sound  mind  until  the 
contrary  is  shown,  and  when,  as  in  this  case,  insanity  is  interposed 
as  a  defense,  the  fact  of  the  existence  of  such  insanity  at  the  time 
of  the  commission  of  the  offense  charged  must  be  established  by  the 
evidence  to  the  reasonable  satisfaction  of  the  jury,  and  the  burden 
of  proving  this  fact  rests  with  the  defendant 

"  The  opinions  on  questions  of  insanity  which  have  been  given  by 
the  medical  experts  are  testimony  before  you,  and  are  subject  to  the 
same  rules  of  credit  or  discredit  as  the  testimony  of  other  witnesses. 
The  opinions  neitlier  establish  nor  tend  to  establish  the  truth  of  the 
facts  upon  which  they  are  based.  Whether  the  matter  testified  to 
by  the  witnesses  in  the  cause  as  facts  is  true  or  false  is  to  be  de- 
termined by  the  jury  alone.  Neither  arc  the  hypothetical  questions 
put  to  the  medical  experts  by  the  counsel  in  the  cause  evidence  of 
ilio  truth  of  the  matters  stated  in  these  questions. 

**  Although  the  jury  may  believe  and  find  from  the  evidence  that 
tiie  defendant  did  commit  the  act  charged  against  him,  yet  if  they 
further  find  that  at  the  time  he  did  so  he  was  in  such  an  insane 
condition  of  mind  tliat  ho  could  not  distinguish  between  right  and 
wrong,  then  such  act  was  not  malicious,  and  the  jury  should  acquit 
him  of  the  crime  charged  on  the  ground  of  insanity  and  so  say  in 
their  verdict. 

"To  establish  his  insanity,  positive  or  direct  testimony  is  not  re- 
quired. Circumstantial  evidence  which  reasonably  satisfies  the 
minds  of  the  jury  that  the  defendant  was,  at  the  time  the  alleged 
shooting  was  done,  incapable  of  distinguishing  between  right  and 
wrong,  or  of  comprehending  the  nature  of  the  act,  will  be  suflBcient 

*'  The  jury  are  the  sole  and  exclusive  judges  of  the  degree  of  credit 
which  shall  be  given  to  the  testimony  in  the  case,  and  have  the  right 
to  receive  and  credit  as  true,  or  to  reject  and  discredit  as  untrue, 
the  whole  or  any  pare  of  the  testimony  of  any  witness  in  the  case. 
If  after  the  jury  have  carefully  taken  into  account  and  considered 
All  the  evidence  in  the  case,  there  remains  in  their  minds  a  reason* 
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able  doubt  of  the  guilt  of  the  defendant,  the  law,  in  its  humanity, 
gives  to  him  the  benefit  of  that  doubt,  and  they  should  acquit 
But,  to  authorize  an  acquittal  on  the  ground  of  doubt  alone,  such 
doubt  should  be  reasonable  and  substantial,  and  not  a  mere  guess 
or  conjecture  of  his  *  probable  innocence.'  " 

The  objections  urged  to  the  above  charge  are  that  it  does  not 
properly  define  insanity,  and  that  the  rule  as  to  the  burden  of  proof 
when  the  defense  is  insanity,  and  the  degree  of  proof  sufficient  to 
authorize  a  jury  to  find  insanity,  is  not  correctly  stated.  Testing 
these  objections  by  repeated  decisions  of  this  court,  it  will  be  found 
that  they  are  not  well  taken.  These  decisions,  we  think,  clearly 
establish  that  the  law  presumes  every  person  who  has  reached  the 
years  of  discretion  to  be  of  sound  mind  and  capable  of  committing 
crime,  and  that  such  a  person,  charged  with  the  commission  of 
crime,  before  he  can  escape  the  penalty  affixed  thereto,  under  the 
plea  of  insanity,  must  rebut  such  presumption  by  evidence  which 
reasonably  satisfies  the  jury  that  he  was  insane  at  the  time  the  act 
was  committed,  or  that  his  mind  was  so  diseased  as  to  render  him 
incapable  of  distinguishing  between  right  and  wrong  in  respect  to 
the  act  for  which  he  is  sought  to  be  made  criminally  responsible; 
tliat  the  question  of  insanity  is  one  of  fact  to  bo  determined  by  the 
jury,  and  tliat  when  the  unlawful  killing  is  proved  by  the  State  or 
admitted  by  the  accused,  the  State  may  rest  upon  the  legal  pre- 
sumption of  the  sanity  of  the  accused  till  he  shows  the  contrary  ; 
that  the  burden  of  proving  insanity  rests  upon  the  party  setting  it 
up,  and  that  to  discharge  himself  of  this  burden,  it  is  not  necessary 
to  introduce  evidence  which  establishes,  beyond  a  reasonable  doubt, 
his  insanity,  but  only  sufficient  to  reasonably  satisfy  the  jury  that 
it  existed  at  the  time  the  offense  was  committed  ;  that  if  the  pre- 
ponderance of  the  evidence  offered  establishes  insanity,  it  is 
sufficient.  Baldwin  v.  State,  12  Mo.  223  ;  State  v.  Hating,  21  id. 
464 ;  State  v.  McCoy,  34  id.  531;  State  v.  Klinger,  43  id.  127;  State 
V.  Hundley,  46  id.  414;  State  v.  Smith,  53  id.  267;  State  v.  Holme, 
54  1(3.  153;  State  v.  Simms,  68  id.  305.  In  the  case  of  the  State  v. 
McCoy,  supra,  it  was  held  '*  that  it  is  incumbent  on  the  State  to 
prove  every  fact  necessary  to  establish  the  crime  of  murder,  which 
necessarily  includes  the  sanity  of  the  prisoner;  but  the  burden  of 
proving  such  sanity  of  the  prisoner  is  fully  met  by  the  presumption 
of  law  that  every  person  is  of  sound  mind  until  the  contrary 
appears  ;  and  he  who  undertakes  to  escape  the  penalty  of  the  law 
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by  meaDs  of  the  plea  of  insanity  mast  rebut  each  presumption  by 
proof  entirely  satisfactory  to  the  jury.  It  is  a  defense  to  be  made 
out  by  the  prisoner,  and  by  proof  that  will  satisfy  the  jury  that  he 
was  incapable  of  distiuguishing  between  right  and  wrong.''  The 
instructions  of  the  court  as  to  the  burden  of  proof  of  insanity  and 
the  quantum  of  evidence  to  establish  it  are  justified,  not  only  by  the 
case  last  cited,  but  by  all  the  cases  hereinbefore  cited. 

It  is  also  insisted  that  the  capacity  of  defendant  to  distinguish 
between  right  and  wrong  was  the  only  test  laid  down  by  the  court 
in  its  charge  for  the  guidance  of  the  jury  in  determining  the  ques- 
tion of  insanity,  and  that,  for  this  reason,  it  is  erroneous.  If  the 
charge  means  that,  and  nothing  more,  the  court  would  have  been 
authorized  to  give  it  under  the  authority  of  the  case  last  cited,  and 
2  Greenl.  Ev.,  §  373 ;  Sex  v.  McNaghten,  10  01.  &  Fin.  200 ;  Rex 
V.  Offord,  5  C.  &  P.  168;  CanimontoeaUh  v.  Hosier,  4  Barr.  267 ; 
Freeman  v.  PeopUy  4  Den.  9.  But  we  think  the  construction 
placed  by  counsel  on  the  instruction  is  too  narrow,  and  that  the 
capacity  of  defendant  to  distinguish  between  right  and  wrong  was 
not  the  sole  and  only  test  by  which  the  jury  were  to  be  governed  in 
determining  the  criminal  responsibility  of  defendant,  because  they 
were  expressly  told  that  if  defendant  was  incapable  of  compre- 
hending, or  was  unconscious  of  the  nature  of  the  act  at  the  time 
he  committed  it,  they  should  acquit. 

It  is  also  earnestly  and  ably  argued  by  counsel  that  the  rule  as  to 
the  degree  of  evidence  necessary  to  establish  insanity,  as  adopted 
in  this  State,  should  be  modified  and  made  to  conform  to  the  rule 
laid  down  in  the  case  of  State  v.  Crawford,  11  Kans.  32,  and  other 
cases  in  Illinois,  Indiana  and  New  Hampshire,  of  which  the  case 
of  State  V.  Crawford  is  a  type.  The  rule  approved  in  that  case  is 
that  whenever  the  defense  offers  evidence  which  raises  a  reason- 
able doubt  as  to  the  insanity  of  the  accused,  that  is  sufiScient  to 
rebut  the  presumption  of  sanity  and  to  authorize  an  acquittal. 

As  to  the  degree  of  evidence  which  the  accused  is  required  to 
offer  to  establish  the  fact  of  insanity,  the  authorities  are  so  con- 
flicting as  to  be  irre^'^cilable.  It  is  held  by  some  courts  of  the 
highest  authority,  botn  in  this  country  and  England,  that  insanity, 
when  set  up  as  an  excuse  for  the  crime  charged,  should  be  estab- 
lished by  evidence  sufficient  to  satisfy  the  minds  of  the  triers  of 
the  fact  beyond  a  reasonable  doubt,  that  it  existed  at  the  time  the 
act  was  committed.  The  conclusion  reached  in  this  class  of  cases 
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is  based  apon  the  theory  that  in  every  criminal  case  two  presump- 
tions of  law  are  indulged  —  one  in  favor  of  the  person  charged, 
that  he  is  innocent  of  the  charge  —  the  other  in  favor  of  the  pub- 
lic, that  the  accused.,  if  of  the  years  of  diseretiou,  is  of  sound  mind 
and  capable  of  committing  crime,  and  that  as  the  presumption  of 
innocence  protects  the  accused  till  the  State,  by  evidence,  estab- 
lishes his  guilt  beyond  ;i  reasonable  doubt,  so  the  presumption  that 
he  was  sane  when  the  act  was  committed  protects  society  till  it  is 
overthrown  by  n  like  degree  of  evidence  offered  in  support  of  the 
plea  of  insanity. 

While  8omo  courts  have  gone  to  tliis  extreme,  others  of  high  au- 
thority have  gone  to  the  other  extreme  of  holding,  that  to  support 
the  plea  of  insanity,  it  is  only  necessary  that  the  evidence  offered 
should  be  sufficient  to  raise  a  doubt  as  to  the  insanity  of  the  ac- 
cused. Other  courts,  equally  authoritative  and  much  greater  in 
number,  acting  on  the  principle  that  in  medio  iutissimus  est,  have 
adopted  a  rule  lying  between  these  two  extremes,  holding  that  the 
defense  of  insanity  is  established  when  the  evidence  offered  in  sup- 
port of  it  preponderates  in  favor  of  the  fact,  and  reasonably  satis- 
fies the  jury  that  it  existed  at  the  time  the  criminal  act  charged 
was  committed.  The  rule  last  referred  to  has  been  the  established 
law  of  this  State  since  the  case  of  Baldwin  v.  Staie,  supra,  was 
decided,  and  believing  that  it  is  sustained  not  only  by  reason,  but 
by  the  weight  of  authority,  both  in  this  country  and  England,  we 
are  unwilling  to  make  a  departure  from  it.  The  fact  that  insanity 
is  so  easily  simulated  demonstrates  the  wisdom  of  the  rule  and 
affords  a  strong  reason  why  we  should  adhere  to  it,  and  decline  to 
adopt  the  rule  contended  for  by  defendant's  counsel,  the  tendency 
of  which,  in  my  judgment,  would  be  to  stimulate,  rather  than  re- 
press homicidal  mania.  It  follows  from  what  has  been  said  that 
the  charge  given  to  the  jury  on  behalf  of  the  State  is  not  subject 
to  the  objections  urged  against  it,  and  it  also  follows  that  the  court 
properly  refused  the  instructions  of  defendant,  which  asked  the 
court  to  lay  down  a  rule  for  the  guidance  of  the  jury  in  determin- 
ing the  question  of  insanity  at  variance  with  the  rule  above 
announced  as  settled  in  this  State.  The  instructions  asked  by  de- 
fendant m  regard  to  the  test  to  be  applied  in  determining  the 
insanity  of  the  defendant  having  been  already  substantially  given, 
were  for  that  reason  properly  refused. 

[Omitting  a  minor  question.] 
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Perceiving  no  error  either  in  giving  or  refusing  instructions  o* 
in  admitting  or  rejecting  evidence,  the  judgment  is  affirmed,  in 
which  Judges  Sherwood,  Hough  and  NAi»Toy  concur,  and  Judge 
IIkxry  dissents. 

NoTEBY  THK  Rkpoutku.— ilKxriY,  J.,  (llssont inj?.  observed:  "I  cannot  concur  In  the 
foregoing  opinion,  and  will  brietly  stnit>  my  rcnsoiis  for  dissenting.  The  allegation,  that 
defendant  willfully,  delibenitily  and  pitinietliiaitHlly  rununitted  tlie  homicide  for  which  he 
i«  indicted,  includes  the  allftealioii  thai  he  had  a  inind  capable  of  willing,  deliberating  and 
premeditating.  WillfulnesK,  pivineditatlon  ami  deliberation  are  constituent  elements  of 
murder,  and  nono  but  a  suno  ihm-mou  can  commit  tliat,  or  any  other  crime.  Homicide  isnot 
necessarily  a  crime,  for  one  may  kill  in  self-defense,  or  by  accident,  or  iu  a  state  of  mental 
aberration .  If  the  State  proves  the  killing,  she  is  not  also  required  to  prove  that  it  was  not  in 
self-defense,  or  not  the  result  of  acx;ident;  but  when  defendant  has  proven  enough  to  raise 
a  reasonable  doubt  whether  It  was  iu  self-defense,  or  accidental,  the  State  must  show,  not 
by  a  mere  preponderance  of  evidence,  but  beyond  a  reasonable  doubt,  that  It  was  not  acci- 
dental or  in  self-defense;  and  ft  is  difficult  to  perceive  a  reason,  why  the  same  principle  Is 
not  equally  applicable  to  the  issue  of  sanity  nmde  by  the  plea  of  not  guilty.  It  is  true  that 
the  law  presumes  every  one  to  be  sane,  and  therefore  the  State  is  not  requhred  toiutroduce 
evidence  of  the  sanity  of  the  accused  except  in  rebuttal.  The  sanity  of  defendant  is  as 
much  in  issue  as  the  homicide;  and  although  the  law  presumes  certain  facts  to  exist  when 
certain  other  facts  are  proven,  yet  in  a  criminal  case,  when  the  fact  presumed  fsdisproved, 
or  sufficient  evidence  is  adduced  to  warrant  a  reasonable  doubt  of  its  existence,  the  pre- 
sumption ceases.  To  say  that  only  a  sane  person  can  be  guilty,  and  declare  the  law  to  be, 
that  the  State  must  establish  defendant's  guilt  beyond  a  reasonable  doubt,  and  yet  that 
unless  defendant  establishes  his  insanity  by  a  preponderance  of  evidence,  the  jury  should 
convict,  is  a  palpable  contradiction .  If  one  accused  of  murder  admit  the  homicide  and  all 
lege  that  it  was  an  accident,  it  is  for  him  to  make  that  appear,  but  if  he  introduce  evidence 
tending  to  prove  that  fact  sufficient  to  beget  in  the  minds  of  the  jury  a  reasonable  doubt 
that  the  killing  was  intentional,  the  benefit  of  that  doubt  he  is  entitled  to  by  law.  What 
is  the  substance  of  the  defense  in  either  case?  Simply,  that  although  the  homicide  was 
committed  by  the  defendant,  his  mind  did  not  concur  in  the  act;  and  yet  in  the  case  of  the 
one  who  admits  his  sanity,  he  has  the  benefit  of  a  reasonable  doubt  that  the  act  had  the 
assent  of  his  mind,  while  it  is  urged  tliat  the  other,  who  alleges  his  insanity,  shall  not  have 
the  benefit  of  a  reasonable  doubt,  but  must  prove  by  a  preponderance  of  evidence,  a  state 
of  facts  showing  that  the  mind  did  not  concur.  The  distinction  has  no  reasonable  founda- 
tion for  its  support.  If  a  jury  are  to  acquit  on  a  reasonable  doubt  of  defendant's  guilt,  and 
one  cannot  be  grullty  if  insane,  by  what  process  of  reasoning  will  a  jury,  having  a  reason- 
able doubt  of  defendant's  sanity,  come  to  the  conclusion  that  they  should  convict  notwith- 
standing the  instruction  that  a  reasonable  doubt  of  his  guilt  entitles  him  to  an  acquittal? 
A  man  whose  thinking  is  not  regulated  by  artificial  rules  would  not  hesitate  to  acquit 
under  such  circumstances,  and  it  would  require  a  most  refined  and  ingenious  argument  to 
demonstrate  to  him  that  he  could  convict  without  disregarding  that  instruction.  But  it 
is  said  that  the  law  presimies  him  sane,  and  that  this  prraumption  deprives  the  accused  of 
the  benefit  of  a  reasonable  doubt  as  to  his  sanity.  The  one  proposition  Is  based  upon  the 
fact  that  sanity  is  the  normal  condition  of  the  human  mind,  and  that  insanity  is  excep- 
tional and  abnormal.  The  other  presumption  is  In  favor  of  life  and  liberty.  The  former 
presumption  has  no  effect  but  to  relieve  the  State,  in  the  first  instance,  from  making  any 
proof  on  the  subject,  holding  that  the  fact  that  the  accused  is  a  human  being  dispense* 
with  proof  of  his  sanity,  because  that  is  the  normal  condition  of  human  beings.  It  simply 
reverses  the  order,  not  the  burden,  of  proof.  It  presumes  the  accused  sane,  but  requires 
him  to  make  no  more  proof  of  his  insanity  than  of  any  other  fact  which  he  relies  upon  for 
his  acquittal  of  the  crime  he  is  charged  with.  The  one  presumption  does  not  destroy  the 
other,  as  to  any  fact  which  must  be  found  to  exist  in  order  to  a  conviction.  I  cite  no  9M- 
thorities  in  support  of  these  propositions,  but  they  are  numerous  and  respectable.** 

In  Bacdffalupo  v.  Common^vealth^  83  Oratt.  817,  it  was  held  that  ^'  in  defense  to  a  orimi" 
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nal  prosecution,  upon  the  ground  of  in8anit}\  it  is  not  sufllcient  that  the  evidence  ahoold 
be  of  8uch  a  character  only  an  to  produce  a  doubt  on  the  minds  of  the  Jury,  but  the  onus  pro- 
bandi  is  always  on  the  accused  to  prove  such  insanity  to  tlieir  satisfaction/'  The  court 
said:  "  In  BosweWs  case,  20  Gratt.  8d0,  one  of  the  grounds  of  error  assigned  was  that  the 
court  in  Uiat  case  gave  to  the  Jury  the  following  instruction,  to  wit:  *That  every  man  is 
presumed  to  be  sane  and  to  pottaess  a  sufficient  degree  of  reason  to  be  responsible  for  his 
crimes  until  the  contrary  is  proved  to  the  satisfaction  of  the  Jury.  *  In  commenting  upon 
this  instruction,  the  president  of  this  court  said:  '  I  thinlc  this  instruction  is  unexceptiona- 
ble. *  *  *  He  (the  counsel  for  the  accu>ied;  seems  to  think  that  all  the  proof  required  by 
law  to  repel  the  said  presumption  was  only  so  much  as  would  raise  a  rational  doubt  of  bis 
sanity  at  the  time  of  committing  the  act  charged  against  him/  Now  I  think  this  is  not 
law;  and  that  the  law  is  correctly  expounded  in  the  instruction  given  by  the  court.  There 
are  certainly  several  American  cases  which  seem  to  sustain  the  view  of  the  prisoner's 
counsel.  But  I  think  the  decide^  weight  of  authority,  English  and  American,  is  (he  other 
way.  In  1  Whart.  Am.  Cr.  Law,  8  711,  the  writer  says:  'At  common  law  the  preponderance  of 
authority  is  that  if  the  defense  be  insanity,  it  must  be  substantially  proved  as  an  independ- 
ent fact.*  And  for  this  proposition  a  number  of  cases  are  cited.  And  after  reference  to 
many  of  them,  he  concludes  as  follows:  *  I  think  the  fair  result  of  them  all  is  to  show  that 
insanity,  when  it  is  relied  on  as  a  defense  to  a  charge  of  crime,  must  be  proved  to  the  satis- 
faction of  the  juiy,  to  entitle  the  accused  to  be  acquitted  on  that  ground.  *  *  *  The 
law  presumes  every  person  sane  till  the  contrary  is  proved.  The  Ckmimonwealth  having 
proved  the  corpiu  delicti,  and  that  the  act  was  done  by  the  accused,  has  made  out  her  case. 
If  he  relies  on  the  defense  of  insanity,  he  must  prove  it  to  the  sattisf action  of  the  Jury.  If 
upon  the  whole  evidence  they  believed  he  was  insane  when  he  committed  the  act«  they 
wiU  acquit  him  on  that  ground ;  but  not  upon  any  fanciful  ground  that  though  they  believe 
he  was  then  sane,  yet  as  there  may  be  a  rational  doubt  of  such  sanity,  be  is  therefore  en- 
titled to  an  acquittal.  Insanity  is  easily  feigned,  and  hard  to  be  disproved,  and  public 
safety  requires  that  it  should  not  be  established  by  less  than  satisfactory  evidence.' "  This 
is  the  doctrine  held  in  Massachusetts,  Pennsylvania,  California,  New  Jersey,  Maine,  North 
Carolina,  Arkansas,  Alabama.  See  OrtwHn  v.  Com^  76  Penn.  8t.  414;  s.  c,  18  Am.  Rep. 
480;  BonoeU  v.  StaU,  63  Ala.  307;  s.  c,  85  Am.  Rep.  90.  and  note  82.  But  in  other  Btatss  it  is 
held  that  if  the  evidence  raises  a  reasonable  doubt  of  sanity,  the  prisoner  must  be  acquitted. 
Thus  in  Mississippi,  Michigan,  Kansas,  Indiana,  Tennessee,  New  Hampshire,  Illinois.  See 
Ouetigy.  SUUe^ 66 Ind.  94; s. o.,  8S Am.  Sep.  99;CunMnoham  v.  State,  66 Miss. 960;  s.  c, 
81  Am,  Bep.  860,  and  cases  cited. 


Interkatiokal  Bank  v.  German  Bakk. 

(71  Mo.  183.) 
Certificate  of  deposit — rights  of  assignee  of 

A  certificate  of  deposit  bore  the  following  words  written  in  red  ink  across  the 
face  :  "The  certificate  is  subject  to  any  subsequent  claim  for  collection  or 
any  other  fees  arising  out  of  the  disbursement  of  the  legacy  of  which  this 
money  is  part  of  proceeds.*'  The  payee  indorsed  it  in  blank  and  delivered 
it.  Heldf  that  even  considering  the  certificate  non-negotiable,  the  transferee 
might  pledge  it  to  an  innocent  party  who  would  hold  it  as  against  the  tme 
owner,  to  the  amount  advanced,  unaffected  by  the  equities  between  the  trans- 
feror and  the  payee. 
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npHE  opinion  states  the  ease. 

F.  &  E.  L.  Gottschalky  for  appellant. 

T.  A,  <§  H.  M,  Posiy  for  i-espondent  Boecke. 

Napton,  J.  The  facts  of  this  ease  are  UDdispntod,  and  are  fally 
stated  in  the  printed  brief  of  appellant,  conceded  to  be  correct  by 
the  counsel  for  respondent,  and  arc  therefore  for  convenience  here 
copied: 

It  appears  that  the  International  Bank,  plaintiff,  as  well  as  the 
German  Bank,  defendant,  and  the  People's  Savings  Institution,  of 
which  John  H.  Fisse  became  the  assignee,  are  all  banking  corpora- 
tions ;  that  on  August  11, 1874,  Hermann  Boecke,  one  of  the  inter- 
pleaders, deposited  with  the  German  Bank  the  suni  of  $3,000,  for 
which  he  received  u  certificate  of  deposit,  as  follows : 

German  Bank,  ) 

*'  $3,000.  St.  Louis,  Mo.,  Augusi  11, 1874.  f 

Hermann  Boecke  has  deposited  in  this  bank  $3,000,  payable^o 
the  order  of  himself  six  months  after  date,  with  six  per  cent  mter- 
est  for  the  time  stated,  on  the  return  of  this  certificate  properly 
indorsed. 

«  No.  10,301.  Frank  N.  Deitz,  Cashier." 

The  following  indorsement  is  written  across  the  face  in  red  ink: 
''  This  certificate  is  subject  to  any  subsequent  claim  for  collection,  or 
any  other  fees  arising  out  of  disbursement  of  the  legacy  of  which  this 
money  is  part  of  proceeds." 

It  further  appears  that  afterward  and  before  the  maturity  of  said 
certificate,  to  wit :  on  August  24,  1874,  the  same  was  indorsed  in 
blank  by  said  Hermann  Boecke  and  delivered  to  the  People's  Sav- 
ings Institution  for  safe  keeping,  and  as  collateral  security  for  two 
loans  made  by  said  institution  to  said  Boecke,  for  which  he  had  exe- 
cuted and  delivered  his  two  promissory  notes,  one  for  $300  and  one 
for  $150  ;  that  no  part  of  either  of  said  notes  has  been  paid,  and 
that  both  of  them  are  held  by  John  H.  Fisse,  as  such  assignee  of 
said  People's  Savings  Institution.  It  further  appears  that  after- 
ward, and  still  before  the  maturity  of  said  certificate  of  deposit,  to 
wit:  in  January,  1875,  Edmund  Wuerpel,  then  cashier  of  the  Peo- 
ple's Savings  Institution,  did,  for  and  on  behalf  of  said  institution, 
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obtaiu  a  loan  of  15,000  from  the  plaintiff,  the  Internatioual  Bank, 
to  secure  which  loan  he  delivered  to  plaintiff  sundry  collaterals, 
amounting  in  the  aggregate  to  $G,000,  among  which  was  this  certifi- 
cate of  de]>osir,  not  yet  due ;  that  Wuerpel  acted  within  the  scope 
of  his  authority  in  making  the  loan,  and  that  he  represented  to 
plaintiff  at  Ihe  time  that  the  collaterals  so  offered  were  the  property 
of  the  People's  Savings  Institiilion  ;  that  Wuerpel,  as  such  cashier, 
executed  a  note  for  said  ^.3,000,  which  became  due  on  February  1, 
1875,  a  Monday,  and  that  those  collaterals  were  pinned  to  such  note  ; 
that  on  January  30,  IST5,  the  Saturday  before  the  Monday,  on 
which  said  note  became  due,  in  the  afternoon,  Wuerpel  came  to  the 
teller  of  plaintiff,  and  said  he  wished  to  pay  the  loan  of  $5,000,  and 
then  gave  his  check,  certified  by  liim  as  cashier,  on  the  People's 
Savings  Institution,  of  which  he  was  cashier,  for  $4,500,  being  the 
balance  due  on  said  loan,  and  in  exchange  the  teller  gave  him  the 
note  with  the  collaterals  attached  ;  that  next  Monday,  February  1, 
1875,  in  the  morning  the  teller  of  plaintiff  was  sent  down 
to  the  People's  Savings  Institution  but  found  the  doors  closed 
and  that  Wuerpel  had  absconded ;  that  thereupon  the  plaintiff 
sued  out  a  writ  of  replevin  against  said  People's  Savings  Insti- 
tution and  against  Fisse,  its  assignee,  and  by  virtue  of  such 
writ  obtained  back  said  certificate  of  deposit ;  that  said  replevin 
suit  was  still  pending,  undecided,  at  the  time  of  the  trial  of  this 
case  (although  since  decided  in  favor  of  plaintiffs)  ;  that  Wuerpel, 
the  cashier,  absconded  on  January  31,  1875  (Sunday)  ;  that  upon 
discovering  this  an  assignment  was  made  by  the  People's  Savings 
Institution  of  its  property  and  effects  to  John  H.  Fisse,  on  Monday, 
February,  1,  1875,  and  that  he  took  possession  thereof  on  that  day, 
and  found  that  Wuerpel,  prior  to  his  departure,  had  given  his  checks 
to  various  parties,  to  the  amount  of  many  thousand  dollars  m  excess 
of  the  money  on  hand. 

It  was  further  shown  that  the  International  Bank,  plaintiff, 
took  said  certificate  in  good  faith,  as  one  of  the  collaterals,  and  upon 
the  representation  of  Wuerpel,  that  it  was  the  property  of  the  Peo- 
ple's Savings  Institution  ;  that  plaintiff  had  collected  of  the  other 
collaterals  only  the  sum  of  $2,040.26  ;  that  plaintiff  had  presented 
to  said  assignee,  Fisse,  said  certified  check  of  $4,500,  for  allowance, 
and  that  the  same  had  been  allowed,  that  said  assignee  had  subse- 
quently declared  a  dividend  of  two  and  one-half  percent,  but  that 
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plaintiff  bad  collected  no  part  thereof.  These  are.  the  facts  and 
evidence. 

The  pleadings  are:  A  petition  filed  by  plaintiff,  March  11, 
1875,  against  the  German  Bank,  upon  the  certificate  of  deposit 
above  set  out,  wiiich  petition  is  in  the  usual  form.  The  answer  of 
the  German  Bank  admits  the  issue  of  said  certificate,  but  sets  out 
that  Hermann  Boecke  and  said  assignee,  Fisse,  both,  also  demand 
the  amount  due  on  said  ccrtificat;*;  alleges  its  readiness  to  pay  over 
the  money  or  to  bring  it  into  court,  and  asks  that  said  parties  may 
be  ordered  to  become  parties  to  this  suit  and  to  interplead.  There- 
upon plaintiff  moved  to  strike  out  from  said  answer  all  allegations 
showing  that  any  other  party  made  a  claim  to  the  certificate,  which 
motion  was  overruled.  Hermann  Boecke  filed  also  a  petition  in 
this  cji.se  on  April  20,  1875,  praying  that  he  be  permitted  to 
interplead.  This  petition  was  granted  and  such  leave  given. 
Thereupon  Boecke  filed  his  interplea  on  May  15,  1875.  October 
27,  1875,  John  H.  Fisse,  assignee  of  the  People's  Savings  Insti- 
tution, by  leave  of  court,  also  filed  his  interplea,  claiming  that 
defendant,  the  German  Bank,  should  first  pay  the  two  notes  made 
by  Boecke.  On  January  5,  1876,  plaintiff  filed  a  reply  to  the 
interplea  of  Boecke.  Ou  January  G,  1876,  the  German  Bank 
moved,  and  it  was  accordingly  ordered  that  it  pay  into  the  court 
the  sum  of  $3,050,  that  it  pay  $40  to  its  attorneys,  and  that  it  be 
discharged. 

On  January  15,  1876,  the  case  went  to  trial  before  Judge 
John  Wickham,  under  the  pleadings  and  facts  above  stated.  The 
plaintiff  prayed  for  three  instructions,  all  of  which  the  court 
refused  to  give. 

These  instructions  are  as  follows:  1.  The  court  declares  the 
law  of  this  case  to  be,  that  if  the  People's  Savings  Institution,  by 
Edmund  Wuerpel,  its  cashier,  on  the  30th  day  of  January,  frauds 
ulently  or  by  fraudulent  representation  obtained  possession  of  the 
certificate  of  deposit,  and  the  plaintiff  afterward  replevied  said 
certificate  out  of  the  hands  of  the  People's  Savings  Institution, 
then  the  People's  Savings  Institution  acquired  no  right  to  or  inter- 
est in  said  certificate  by  reason  of  such  possession,  nor  did  plaintiff 
lose  any  right  or  interest  therein,  but  he  is  entitled  to  the  same 
rights  that  he  would  have  had  if  the  certificate  had  remained  in 
his  possession  continuously  up  to  the  time  of  bringing  this  suit. 

2.  The  court  declares  the  law  of  this  case  to  be  as  follows:   It 
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being  admitted  by  all  the  parties  that  the  certificate  of  deposit  on 
which  suit  is  brought  was  indorsed  in  blank  b;  Boecke,  the  payee, 
and  by  him  delivered  before  maturity  to  the  People's  Savings  Insti- 
tution, the  effect  of  such  indorsement  and  delivery  was  equivalent 
to  an  acknowledgment  on  the  part  of  Boecke  that  he  had  parted 
with  the  ownership  of  said  certificate,  and  he  is  estopped  from  set- 
ting up  any  claim  to  or  interest  in  the  same  us  against  the  rights 
of  the  plaintiff,  provided  plaintiff  took  the  certificate  from  the 
People's  Savings  Institution  as  collateral  for  a  loan,  before  matur- 
ity, without  any  notice  of  Boecke's  ownership  or  claim,  but  upon 
the  representation  of  Wuerpel,  the  cashier,  that  the  People's  Sav- 
ings Institution  was  the  true  and  lawful  owner  of  the  certificate. 

3.  If  the  court,  sitting  as  a  jury,  believe  from  the  evidence  that 
the  certificate  of  deposit  on  which  this  suit  is  brought  was  indorsed 
by  Hermann  Boecke,  the  payee,  before  its  maturity,  and  that  said 
certificate,  after  such  indorsement  and  before  maturity,  was  assigned 
to  plaintiff  as  collateral  security  for  a  loan  obtained  upon  the  faith 
and  credit  of  that  and  other  securities,  that  plaintiff  took  said  cer- 
tificate in  good  faith,  without  any  notice  of  any  defect  in  the  title 
thereof,  or  of  any  equities  existing  against  the  payment  of  the  same, 
and  if  the  court  further  believe  from  the  evidence  that  the  said 
loan  has  not  been  wholly  paid,  then  the  court  will  find  for  the 
plaintiff. 

Thereupon  the  interpleader,  Boecke,  prayed  for  the  following  in- 
structions, which  the  court  gave:  1.  The  court  declares  the  law  to 
be,  that  if  the  plaintiff  took  a  check  for  the  amount  of  the  note 
for  which  the  certificate  of  deposit  in  controversy  was  given  as  a 
collateral,  and  voluntarily  surrendered  up  the  note  and  certificate, 
then  plaintiff  has  no  claim  upon  Boecke's  equity  of  redemption  to 
said  certificate  of  deposit,  even  although  the  money  was  never  paid 
on  said  check. 

2.  The  court  declares  the  law  to  be,  that  the  instrument  sued  on 
in  this  case  is  not  a  negotiable  instrument,  and  that  therefore  it  is 
subject  in  the  hands  of  plaintiff  to  all  the  defenses  which  would 
exist  against  the  People's  Savings  Institution,  and  plaintiff  could 
acquire  no  other  or  greater  title  or  claim  to  said  instrument  than 
the  said  People's  Savings  Institution  had  therein  when  transferi*ed 
by  it  to  the  plaintiff. 

3.  The  court  declares  the  law  to  be  that  the  certificate  of  deposit 
in  controversy  is  not  a  negotiable  promissory  note,  and  plaintiff. 
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the  International  Bank,  must  therefore  show  that  it  paid  value  for 
said  certificate,  even  though  it  obtained  said  certificate  before  ma- 
turity. 

The  court  thereupon  rendered  judgment,  that  out  of  the  fund 
deposited  by  the  German  Bank,  the  two  notes  made  by  Boecke  to 
the  People's  Savings  Institution  should  bo  paid  to  John  BE.  Fisse, 
and  the  balance  to  U.  Boecke,  and  nothing  to  plaintiff.  Plaintiff 
appealed  to  the  Court  of  Appeals,  which  reversed  the  judgment 
below  and  rendered  a  judgment  substantially  the  same  as  that  of 
the  Circuit  Court,  so  far  as  Boecke  was  concerned,  but  adjudged 
the  $450  borrowed  of  the  People^s  Savings  Institution  to  the  plaint- 
iff, and  the  case  comes  to  this  court  by  appeal  from  this  last  judg- 
ment. 

The  principles  upon  which  a  determination  of  this  case  depends 
are  well  established  and  recognized  by  this  court  in  prior  adjudica- 
tions, and  rest  on  solid  foundations  of  justice  and  equity;  but  the 
application  of  these  principles,  which  all  recognize  to  be  right,  has 
occasioned  considerable  diversity  of  opinion,  partly  on  account  of 
the  facts  i)eculiar  to  each  case,  and  partly  owing  to  statutory  regu- 
lations peculiar  to  the  State  where  the  questions  arose.  I  am  not 
aware  of  any  case  like  the  present  having  ever  come  before  this 
court,  and  although  we  have  been  referi*ed  to  cases  in  California, 
New  York,  Ohio,  Pennsylvania  and  Massachusetts,  they  are  mostly 
in  reference  to  mining  stocks  and  bank  stocks,  and  their  mode  of 
transfer  regulated  by  State  laws.  We  have  examined  all  of  these 
cases  that  are  accessible,  and  endeavored  to  ascertain  from  them 
how  far  the  transfer  of  the  certificate  of  deposit  in  this  case  ought, 
upon  the  principles  agreed  on,  to  be  governed  by  these  decisions. 

I  propose  to  discard  from  consideration  any  investigation  into 
the  questions  largely  discussed  by  the  counsel  on  either  side,  and 
apparently  entering  largely  into  the  consideration  of  the  Circuit 
Court,  which  originally  decided  the  case,  and  of  the  Court  of  Ap- 
peals where  it  was  last  disposed  of,  whether  the  certificate  of  deposit 
by  Boecke  was  a  negotiable  instrument  or  not.  That  it  was  trans- 
ferable by  delivery  and  indorsement  is  not  disputed.  *•  The  term 
'negotiable,'*' as  was  observed  by  Judge  Scott  in  Odell  \.  Oray, 
15  Mo.  342,  "in  its  enlarged  signification,  applies  to  any  written 
security  which  may  be  transferred  by  indorsement  or  delivery,  so  as 
to  vest  in  the  indorsee  the  legal  title,  so  as  to  enable  him  to  main- 
tain a  suit  thereon  in  his  own  name.  In  this  sense  of  the  term,  a 
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bond  under  tho  statute  concerning  bonds  and  notes  may  be  said  to 
be  negotiable,  and  in  this  sense  is  the  term  understood  when  ap- 
plied to  paper  in  cases  similar  to  that  now  under  consideration.  In 
this  State,  where  there  exist  both  bonds  and  promissory  notes 
which  are  negotiable,  but  yet  have  none  of  the  properties  of  a  bill 
of  exchange,  but  their  being  suable  upon  in  the  name  of  the  in- 
dorsee, and  notes  with  all  of  tlie  characteristics  of  a  bill  of  exchange, 
the  term  *  assignable  '  is  usually  applied  to  the  former  and  *  negoti- 
able '  to  the  latter  class  of  those  instruments." 

We  shall  assume  therefore,  that  the  certificate  of  deposit  was  a 
nou-hegotiable  instrument  in  the  restricted  sense  of  the  term 
**  negotiable,"  referred  to  by  Judge  Scott.  It  was  assignable  how- 
ever, and  was  assigned  by  an  indorsement  in  blank  of  Hermann 
Boecke.  What  was  the  object  and  effect  of  this  blank  indorsement? 
It  is  said  the  object  was  safe  keeping,  and  as  collateral  security  for 
the  loan  oi  $450  borrowed  of  the  bank.  So  far  as  safe  keeping  is 
concerned,  one  would  think  that  it  could  be  as  safely  kept  without 
his  name  on  the  back  as  with  it.  As  collateral  security,  it  could 
only  be  of  use  as  an  authority  to  write  over  the  name  of  the  in- 
dorser  that  of  the  indorsee,  or  that  of  any  one  else  to  whom  he 
might  sell  or  pledge  it,  with  a  view  to  collect  the  certificate,  or  to 
raise  money  on  its  transfer. 

In  New  York,  it  seems  that  certificates  of  stock  in  a  bank  are 
usually  made  transferable  only  on  the  books  of  the  bank  by  the 
owner  of  the  stock,  or  his  attorney,  yet  the  Supreme  Court  of  that 
State  held,  in  Kortright  v.  Buffalo  Commercial  Bank,  that  a  cer- 
tificate of  stock  is  transferable  by  a  blank  indorsement,  which  may 
*be  filled  up  by  the  holder,  by  writing  an  assignment  and  power  of 
attorney  over  the  signature  indorsed.  The  court  observes  :  "The 
execution  in  bhuik  must  have  been  for  the  express  purpose  of 
enabling  the  holder,  whoever  he  might  be,  to  fill  it  up.  If  intended 
to  be  filled  up  in  the  name  of  the  first  transferee,  there  would  have 
been  no  necessity  for  its  execution  in  blank.  The  filling  up  is  but 
the  execution  of  an  authority  clearly  conveyed  to  the  holder,  is 
lawful  in  itself  and  convenient  to  all  parties,  as  it  avoids  the 
necessity  of  needlessly  multiplying  transfers  on  the  books."  20 
Wend.  93.  This  case  was  taken  to  the  Court  of  Errors  (22  Wend. 
360),  where  the  judgment  of  the  Supreme  Court  was  affirmed,  with 
the  dissent  of  the  chancellor  and  two  or  three  senators.  So  far  as 
the  point  we  are  now  considering  is  concerned,  the  opinion  of  the 
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court  is  chiefly  aimed  to  show  that  a  sealed  transfer  in  blank  of  bank 
stock,  which  seems  to  be  admitted  requisite,  by  reason,  I  presume,  of 
the  terms  of  the  bank  charter  or  some  by-law  on  the  subject,  would 
authorize  the  transferee  to  write  a  full  assignment  and  a  power  of 
attorney  over  the  signature  thus  made  under  seal.  It  is  unnecessary 
to  insert  the  reasoning  of  the  court  or  its  conclusions  on  this  point, 
since  it  will  not  be  and  has  not  been  pretended  that  any  seal  is 
necessary  to  an  assignment  of  a  bank  certificate  of  deposit,  or  any 
power  of  attorney  in  this  State  or  elsewhere.  If  an  assignment  in 
blank,  under  seal,  in  cases  where  a  seal  is  requisite,  will  sfill  author- 
ize the  holder  to  write  over  it  the  necessary  power  of  attorney,  it 
surely  must  follow  a  fortiori  that  such  assignments,  or  indorsements, 
without  seal,  where  none  is  required  and  where  no  power  of  attorney 
is  required,  will  have  equal  efficacy  in  transferring  the  legal  title  to 
the  indorsee,  assignee  or  holder. 

This  question  was  again  discussed  in  McKeil  v.  Tenth  Xational 
Bank,  40  N.  Y.  329;  s.  c,  7  Am.  Rep.  341,  before  the  Court  of 
Appeals,  composed  of  seven  judges,  in  which  all  the  judges  who 
exj)ressed  any  opinion  concurred.  In  that  case,  the  judge  delivering 
the  opinion  of  the  court  observes  :  *'The  true  point  of  inquiry  in 
this  case  is,  whether  the  plaintiff  did  confer  upon  his  brokers  such 
an  apparent  title  to,  or.  power  of  disposition  over,  the  shares  in 
question  as  will  thus  estop  him  from  asserting  his  own  title,  as 
against  parties  who  took  hona  fide  through  the  brokers."  This,  it 
will  be  perceived,  is  also  a  case  of  a  transfer  of  bank  stock,  but 
what  is  said  has  a  bearing  on  the  present  case,  and  we  therefore 
copy  it:  "It  is  said  in  some  English  cases  that  blank  assignments 
of  shares  in  corporations  are  irregular  and  invalid,  but  that  opinion 
is  expressed  in  cases  where  the  shares  could  only  be  transferred  by 
deed  under  seal,  duly  attested,  and  is  placed  upon  the  ground  that 
a  deed  cannot  be  executed  in  blank.  Without  referring  to  the 
American  doctrine  on  that  subject,  it  is  sufficient  to  say  that  no 
such  formality  was  requisite  in  this  case.  It  was  only  necessary  to 
a  valid  transfer,  as  between  the  parties,  that  the  assignment  and 
power  should  be  in  writing.  The  common  practice  of  passing  the 
title  to  stock  by  delivery  of  the  certificate  with  blank  assignment 
and  power  has  been  repeatedly  shown  and  sanctioned  in  cases  which 
have  come  before  our  courts,  *  *  and  in  the  case  of  Kortrtghi 
V.  Commercial  Bank  of  Buffalo,  20  Wend.  91,  and  22  id.  348,  the 
same  usage  was  established  as  existing  in  New  York  and  other 
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States,  and  it  was  expressly  held  that  even  in  the  absence  of  such 
usage  a  blank  transfer  on  the  back  of  the  certificate  to  which  the 
holder  has  affixed  his  name  is  a  good  assignment,  and  that  a  party 
to  whom  it  is  delivered  is  authorized  to  fill  it  up  by  writing  a  trans- 
fer and  power  of  attorney  over  the  signature.  It  has  also  been 
held  by  repeated  adjudications,  that  as  between  the  parties,  the  deliv- 
ery of  the  certificate,  with  assignment  and  power  indorsed,  passes 
the  entire  title,  legal  and  equitable,  in  the  shares,  notwithstanding 
that  by  the  terms  of  the  charter  or  by-laws  of  the  corporation  the 
stock  is  declared  to  be  transferable  only  on  its  books;  that  such 
provisions  are  intended  solely  for  the  protection  of  the  corporation, 
and  can  be  waived  or  asserted  at  its  pleasure,  and  that  no  effect  is 
given  to  them  except  for  the  protection  of  the  corporation ;  that 
they  do  not  incapacitate  the  shareholder  from  parting  with  his 
interest,  and  that  his  assignment  not  on  the  books  passes  the  entire 
legal  title  to  the  stock,  subject  only  to  such  liens  or  claims  as  the 
corporation  may  have  upon  it,  and  excepting  the  right  of  voting  at 
elections,  etc." 

The  case  of  Moore  v.  Metropolitan  Bank,  56  N.  Y.  41;  s.  c,  14 
Am.  Bep.  173,  was  not  a  case  of  bank  stock,  but  of  a  certificate  of 
indebtedness  of  the  State  of  New  York,  issued  by  the  capitol  com- 
missioners, and  this  certificate  was  not  assigned  in  blank,  and 
therefore  the  case  has  no  application  to  the  question  now  under 
consideration.  It  however  reviewed  and  reaffirmed  the  decisions 
heretofore  cited,  all  the  court  (seven  judges)  concurring,  except 
Allek,  J.,  who  dissented,  and  it  was  decided  (there  being  no  ques- 
tion about  an  assignment  in  blank)  that  a  bona  fide  purchaser  for 
value  of  a  non-negotiable  chose  in  action  from  one  upon  whom  the 
owner  has  by  assignment  conferred  the  apparent  absolute  owner- 
ship, where  the  purchase  is  made  upon  the  faith  of  such  apparent 
ownership,  obtains  a  valid  title  as  against  the  real  owner,  who  is 
estopped  from  asserting  a  title  in  hostility  thereto.  Had  the 
assignment  been  in  blank  it  would  have  been  precisely  the  same 
question  with  the  one  presented  by  the  case  before  us,  and  we  will 
therefore  take  occasion  to  refer  to  it  again  when  we  pass  to  the 
main  point  in  this  case. 

The  same  principle  is  asserted  in  Weirick  v.  Mahoning  Co.  Bank, 
16  Ohio  St  296.  This  was  the  case  of  a  deposit  in  one  bank  to  the 
credit  of  another  bank.  The  depositor,  without  the  knowledge  of 
the  last  bank,  took  a  letter  from  the  bank  where  the  money  was 
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deposited,  to  the  bank  to  whose  credit  it  was  j^laced,  advising  it  of 
the  deposit,  and  afterward  delivered  the  letter  to  a  third  person 
named  Wolfe,  with  his  own  name  indorsed  in  blank  thereon,  for 
presentation  to  the  bank  to  whose  credit  the  deposit  was  made. 
The  bearer  of  the  letter  wrote  the  following  order  over  the  signa- 
ture of  the  depositor:  "  Pay  the  within  to  T.  M.  Wolfe,"  and  it  was 
held  that  the  bearer  of  the  letter  had  authority  to  control  the  fund 
and  to  write  the  above  order  over  the  signature  in  blank,  and  that 
a  payment  to  Wolfe  was  authorized.  The  court  observed  that  **  it 
is  well  settled  that  if  one  intrusts  his  name  in  blank  to  another  to 
procure  a  discount,  he  is  liable  to  the  full  extent  to  which  such 
other  may  see  fit  to  bind  him  when  the  paper  is  taken  in  good 
faith,  without  notice  that  the  authority  given  is  exceeded.  The 
authority  conferred  by  such  blank  signatures  is  said  to  be  that  of  a 
general  letter  of  credit.  It  is  no  defense  against  a  bona  fide  holder 
to  prove  that  the  person  to  whom  the  paper  was  intrusted  was  only 
authorized  to  use  it  for  a  particular  purpose,  and  had  fraudulently 
converted  it  to  a  different  purpose,  or  that  he  was  only  authorized 
to  fill  the  blank  upon  a  certain  condition  which  had  not  happened." 
It  will  be  observed  that  this  was  an  application  of  the  principles, 
which  govern  in  negotiable  paper,  not  merely  to  a  blank  assignment 
of  a  non-negotiable  certificate,  but  to  a  mere  letter  written  by  the 
bank  in  which  the  deposit  was  made,  addressed  to  the  bank  where 
the  note  of  the  depositor  was  due,  and  indorsed  to  a  friend  as  a 
matter  of  convenience,  in  order  that  the  depositor  might  get  credit 
for  the  amount,  but  the  court  held  "that  the  indorsement  in  blank 
having  been  made,  and  with  the  voucher  delivered  to  Wolfe,  the 
bank,  in  the  absence  of  any  just  ground  to  suspect  the  bona  fides 
of  Wolfe,  had  a  right  to  presume  him  invested  with  full  authority 
over  the  fund,  and  might  safely  pay  him  the  money  or  apply  it  as 
he  might  direct." 

The  case  of  Combes  v.  ChandUr,  decided  in  the  Ohio  Supreme 
Court,  in  1878,  is  not  accessible,  the  volume  containing  the  decis- 
ion in  October  of  that  year  not  being  in  the  State  Library,  but  the 
report  of  its  substance  in  the  Albany  Law  Journal  (vol.  18,  p.  358) 
is  doubtless  correct*  This  report  represents  the  decision  as  follows: 
"A  bona  fide  purchaser  for  value  of  a  non-negotiable  chose  in  action, 
from  one  upon  whom  the  owner  has  by  assignment  conferred  the 
apparent  absolute  ownership,  when  the  purchase  is  made  upon  the 

♦  Reported,  33  Ohio  St.  178.— Rbp. 
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faith  of  such  appai*ent  ownership,  obtains  a  valid  title  against  the 
real  owner,  who  is  estopped  from  claiming  title  thereto." 

In  California  there  have  been  three  cases  decisive  of  the  questiou 
under  consideration,  the  last  one  made  in  1879.  This  was  the  case 
of  Winter  v.  Belmont  Mining  Co.,  53  Cal.  428.  In  this  case  it  was 
held  that  where  the  owner  of  certain  mining  stocks  caused  them  to 
be  transferred  on  the  books  of  the  corporation  to  another,  who  was 
there  called  "  trustee,"  and  tlie  certificate  was  issued  to  such  trustee, 
and  such  trustee  indorsed  the  certificate  in  blank  and  delivered  it 
to  a  third  i)erson,  from  whom  it  was  stolen  and  put  on  the  market 
by  the  thief,  the  purchaser  in  good  faith  and  for  value  acquired  a 
valid  title  to  the  stock  as  against  the  owner.  In  this  case  the  per- 
son who  committed  the  theft  happened  to  be  the  "  trustee,"  but  1 
presume  the  party  to  whom  it  had  been  delivered  with  a  blank  in- 
dorsement would  have  been  equally  competent  to  pass  the  title.  It 
had  been  previously  held  that  the  addition  of  the  word  *^ trustee" 
to  the  name  in  which  the  stock  was  registered  and  a  blank  assign- 
ment in  such  name,  did  not  show  that  the  person  so  styling  him- 
self had  not  full  power  to  deal  with  it  as  his  own,  and  gave  no 
notice  to  the  party  buying  the  certificate  that  any  other  person  had 
an  interest  in  it;  on  the  contrary,  though  indicating  that  he  had  a 
cesttii  que  trust,  yet  the  reasonable  presumption  was  that  as  the  legal 
holder  lie  had  the  right  to  dispose  of  it.  Thompson  v.  Tolnnd,  48 
Cal.  99.  In  this  case  the  court  remarked  that  the  owner  had  per- 
mitted the  certificates  to  remain  in  the  hands  of  the  person  in  whose 
name  they  had  been  registered,  and  indorsed  in  such  manner  as  to 
pass  by  delivery,  and  with  nothing  on  their  face  to  indicate  that  he 
had  any  interest  in  them,  or  that  they  were  not  the  property  of  the 
registered  owner  whom  he  clothed  with  all  the  usual  indicia  of  the 
ownership  of  mining  stock.  '*  He  had,"  observes  the  court,  "  placed 
them  in  a  position  to  deal  with  the  stocks  as  though  they  were  the 
absolute  owners.  *  ♦  *  He  clothed  them  with  such  an  appa- 
rent ownership  as  to  mislead  the  public.  ♦  ♦  *  Under  such 
circumstances  the  party  who  places  another  in  a  position  to  practice 
the  fraud  should  suffer  the  loss,  rather  than  an  innocent  person 
who  deals  with  him  on  the  faith  of  the  usual  indicia  of  ownership 
with  which  the  true  owner  has  invested  him." 

We  deem  these  authorities  sufiicient  to  show  that  the  blank  in* 
dorsement  of  Boecke  upon  the  certificate  of  deposit  and  the  deliv- 
ery to    the   cashier   of  the    People's  Savings  Institution  with  this 
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indorsement  was  such  a  transfer  of  the  title  as  to  authorize  those 
dealing  with  the  latter  to  infer  an  absolute  ownership  in  the  Peo- 
ple's Savings  Institution,  and  a  full  authority  on  their  part  to  sell 
or  pledge  the  certificate. 

It  is  said  however  that  the  writing  in  red  ink  on  the  back  of 
this  certificate  was  sufficient  to  put  a  party  purchasing  on  inquiry, 
thereby  distinguishing  it  from  an  ordinary  non-negotiable  promis- 
sory note.  Wo  are  unable  to  perc»five  any  importance  to  be 
attached  to  this  writing.  It  could  only  be  regarded  as  an  idle  and 
superfluous  declaration  on  the  part  of  the  bank  of  rights  of  lien, 
which  the  law  gave  them  without  any  declaration,  and  it  seems  no 
such  fees  as  are  specified  accrued.  It  did  not  concern  tho  inter- 
pleaders and  did  not  affect  the  question  between  them.  It  was 
placed  on  the  certificate  for  the  protection  of  the  bank  where  the 
deposit  was  made.  This  bank  placed  in  court  the  whole  amount  of 
the  deposit  and  was  discharged. 

The  question  then  between  the  interpleaders  resolves  itself  into 
the  propriety  of  the  doctrine  that  where  one  of  two  innocent  per- 
sons must  sustain  a  loss,  occasioned  by  the  fraud  of  a  third,  it  must 
fall  upon  the  one  that  puts  it  in  the  power  of  the  third  pei*son  to 
commit  the  fraud.  This  doctrine  has  been  repeatedly  recognized 
by  this  court,  and  no  citation  of  authorities  is  thought  necessary. 
But  it  is  said  that  when  applied  to  the  transfer  of  non-negotiable 
paper,  it  conflicts  with  the  equally  well  established  doctrine  that  in 
regard  io  every  security,  other  than  negotiable  paper,  the  vendor 
or  pledgor  can  convey  no  greater  or  better  title  than  he  has  him- 
self. No  better  answer  to  this  objection  can  be  made  then  was  by 
the  judge  who  delivered  the  opinion  of  the  Court  of  Appeals,  in 
New  York,  in  the  case  of  McNeil  v.  Tenth  National  Bank.  ''This 
doctrine  "  says  the  learned  judge  in  that  case, "  is  a  truism,  predica- 
ble  of  a  simple  transfer  from  one  party  to  another,  where  no  other 
element  intervenes.  It  does  not  interfere  with  the  wdll-established 
principle,  that  where  the  true  owner  holds  out  another,  or  allows 
him  to  appear  as  the  owner  of,  or  as  having  full  power  of  disposi- 
tion over  the  property,  and  innocent  third  parties  are  thus  led  into 
dealing  with  such  apparent  owner,  they  will  be  protected.  Their 
rights  in  such  cases  do  not  depend  upon  the  actual  title  or  author- 
ity of  the  party  with  whom  they  deal  directly,  but  are  derived  from 
the  act  of  the  real  owner,  which  precludes  him  from  disputing,  as 
against  them,  the  existence  of  the  title  or  power  which,  through 
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negligence  or  mistaken  confidence,  he  caused  or  allowed  to  appear 
to  be  vested  in  the  party  making  the  conveyance."  46  N.  Y.  329 ; 
Pickering  v.  Busk,  15  East,  38  ;  Gregg  r.  Wdls,  10  Ad.  &  Ell.  90 ; 
Saltus  V.  Everett,  20  Wend.  268,  284  :  Mowrey  v.  TFofeA,  8  Cow. 
238;  Root  v.  Frenchy  13  Wend.' 570. 

It  is  further  objected  that  this  doctrine,  when  applied  to  non- 
negotiable  paper,  in  effect  puts  it  on  the  same  footing  with  negotia- 
ble instruments.  To  this  it  may  also  be  replied  in  the  language  of 
Judge  Groveb,  of  the  Court  of  Appeals  of  New  York,  in  Moore  v. 
Metropolitan  Bank,  bo  X.  Y.  48  ;  s.  c,  14  Am.  Eep.  173,  that  it  has 
no  such  effect.  **  No  one  pretends,"  says  Judge  Grover,  "  but  that 
the  purchaser  of  non-negotiable  choses  in  action  will  take  them  sub- 
ject to  all  defenses,  valid  as  to  the  original  parties,  nor  that  the  mere 
possession  is  any  more  evidence  of  title  in  the  possessor  than  is  that 
of  a  horse.  In  both  respects  the  difference  between  them  and  nego- 
tiable instruments  is  vital,  and  not  at  all  affected  by  the  application 
of  the  same  rule  as  to  chattels."  The  learned  judge  then  proceeds 
to  examine  the  New  York  cases,  and  after  overruling  that  of  Bush 
V.  Lathrop,  22  N.  Y.  535,  on  this  point,  and  reiterating  the  doc- 
trines in  McNeil  v.  Tenth  National  ^an^,  to  which  we  have  already 
referred,  concludes,  that  'Uhe  bank,  if  it  made  the  loan  to  Miller 
lU  good  faith,  upon  the  credit  of  the  certificate,  acquired  a  title 
thereto,  valid  against  the  plaintiff  to  the  extent  of  the  loan."  That 
being  our  conclusion  in  regard  to  the  claim  of  the  International 
Bank  of  St.  Louis,  the  judgment  of  the  Court  of  Appeals  is  reversed, 
and  the  case  is  remanded  to  the  Circuit  Court  to  enter  judgment  in 
conformity  with  this  opinion. 

Judgment  reversed. 

All  concur. 


Shake  v.  Kansas  City,  etc.,  Bailroad  Oompaiix 

(71  Mo.  837.) 

Wetter  and  water-courses  —  surface  water  —  diversion  of, 

A  riparian  owner  has  no  right  bj  erecting  an  embankment  to  divert  tbe  i 
ral  course  of  water  overflowing  from  a  river  in  time  of  freshet,  and  torn  H 
upon  the  land  of  his  neighbor.    (See  notCt  page  490.) 
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ACTION  of  damages  for  injury  by  surface  water.     The  opinion 
states  the  facts.    The  plaintiff  had  judgment  below. 

B,  F.  Stringfellow,  for  appellant. 

Napton,  J.  This  action  was  to  recover  damages  from  the 
defendant  for  the  destruction  of  five  acres  of  vegetables  the  plaint- 
iff had  in  the  Missouri  river  bottom,  charged  to  have  been  occa- 
sioned by  the  embankment  of  defendant's  road-bed  constructed 
across  a  slough,  without  any  culvert,  by  reason  of  which  in  the 
summer  of  1873  a  rise  in  the  Missouri  river  and  heavy  rain-falls  in 
the  vicinity  were  prevented  from  pursuing  their  accustomed  natu- 
ral channel  to  a  lake  and  thence  to  the  river  again.  By  reason  of 
this  obstruction  the  waters  of  the  overflowed  river  and  the  exces- 
sive rains  were  thrown  upon  the  plaintiff's  land  and  destroyed  his 
crops.  We  insert  the  testimony  and  the  instructions,  from  which 
the  points  in  issue  will  be  more  readily  ascertained  than  from  the 
details  of  the  petition. 

[Omitting  the  testimony.] 

Thereupon  the  court  of  its  own  motion  gave  the  following 
instnictions  to  the  jury: 

1.  If  the  jury  believe  from  the  evidence  that  for  a  number  of 
years  prior  to  the  building  by  defendant  of  its  railroad  in  Clay 
county,  there  existed  south  of  plaintiff's  premises  a  natural  drain  or 
slough,  through  which  the  surplus  water  of  the  Missouri  river  in 
high  stages  usually  and  naturally  passed  without  overflowing  plaint- 
iff's land,  and  that  in  constructing  its  said  railroad  defendant  made 
an  embankment  across  said  drain  so  as  to  obstruct  and  dam  up 
the  surplus  water  of  said  river  so  flowing  in  said  drain,  and  that  by 
reason  of  said  obstruction  the  surplus  water  of  said  river  in  the 
year  1873,  during  a  high  stHge  thereof,  was  by  reason  of  said  em- 
bankment obstructed,  dammed  up  and  precipitated  upon  the  land 
of  plaintiff,  thereby  destroying  or  injuring  his  crops  growing  or 
being  thereon,  and  depriving  him  of  the  use  of  the  building  on  the 
same,  then  they  must  find  for  the  plaintiff  and  assess  his  damages 
at  the  market  value  of  said  croj)8  at  the  time  on  the  ground,  and 
the  monthly  value  of  the  buildinfjs  during  the  time  he  was  neces- 
sarily deprived  of  their  use,  and  the  necessary  expense  of  removing 
from  and  returning  to  the  saine,  with  six  per  cent  interest  per 
annum  from  the  time  of  said  injury,  jn'ovidcd  the  jury  also  believe 
Vol.  XXXVI— 61 
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from  the  evidence  that  the  defendant  by  the  construction  of  a  cul- 
vert or  other  means  of  escape  for  said  water,  at  a  reasonable  expense 
and  without  injury  to  its  said  road,  could  have  thereby  prevented 
said  injury  to  plaintiff. 

2.  Water  which  escapes  from  the  banks  or  natural  channel  of  a 
running  stream  by  reason  of  a  flood  in  the  stream  occasioned  by 
heavy  rains  or  the  melting  of  snow,  is  not  subject  to  the  law  appli- 
cable to  running  streams,  but  is  like  surface  water,  and  it  may  be 
obstructed  or  its  course  changed  by  the  erection  of  banks  necessary 
for  u  road-bed,  without  subjecting  the  defendant  to  damages  for  in- 
jury caused  by  such  obstruction. 

3.  If  the  jury  find  that  the  injury  complained  of  was  caused  by 
an  embankment  erected  by  defendant,  and  which  was  a  necessary 
and  proper  embankment  for  the  construction  of  defendant's  rail- 
road, they  will  find  for  defendant 

To  the  giving  each  of  which  instructions  the  defendant  objected, 
and  its  objection  being  overruled,  excepted. 

The  defendant  thereupon  asked  the  court  to  give  the  following 
instructions: 

1.  If  the  jury  find  from  the  evidence  that  the  obstruction  to  the 
flow  of  water  complained  of  in  the  petition  was  an  embankment 
erected  by  defendant  for  its  road-bed,  and  the  same  was  erected 
several  years  before  said  injury  and  had  been  used  for  such  road-bed 
from  its  erection  to  the  date  of  such  injury,  they  will  find  for  de- 
fendant. 

2.  The  defendant  had  tlio  right  in  constructing  its  road  to  throw 
up  embankments  across  low  places,  and  thereby  to  obstruct  the 
passage  of  water  which  in  times  of  floods  might  overflow  the  banks 
of  a  stream  and  flow  against  defendant's  road,  and  is  not  liable  for 
injury  from  sucli  obstruction. 

3.  Defendant  was  not  bound  to  construct  culverts  or  ways  for  the 
passage  through  its  road-bed  of  water,  which  in  times  of  floods 
should  pass  out  of  or  over  the  banks  of  some  stream  adjacent  to 
such  road  but  not  obstructed  by  such  road-bed,  and  is  not  liable 
for  damages  caused  by  such  failure. 

4.  If  the  jury  find  that  the  injury  complained  of  was  caused  by 
an  embankment  erected  by  defendant,  and  which  was  a  proper  em- 
bankment for  the  construction  of  defendant's  road,  they  will  find 
for  defendant. 

5.  Water  which  escapes  from  the  banks  or  natural  channel  of  a 
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running  stream,  by  reason  of  a  flood  in  the  stream  occasioned  bj 
heavy  rains  or  the  melting  of  snow,  is  not  subject  to  the  law  appli- 
cable to  running  streams,  but  is  like  surface  water,  and  it  may  be 
obstructed  by  the  erection  of  banks  necessary  for  a  road-bed,  with- 
out subjecting  the  defendant  to  damages  toy  injury  caused  by  such 
obstruction. 

6.  Defendant  had  the  right  to  construct  its  road-bed  in  the 
usual  and  proper  manner  by  throwing  up  and  raising  the  ground 
for  its  way-bed  and  erecting  ditches  along  the  side  to  keep  the 
water  off  from  the  track  of  the  road ;  and  if  defendant  made  its  road- 
bed and  ditches  with  reasonable  skill,  and  plaintiff  was  accidentally 
injured  thereby  by  the  flow  of  water  overflowing  the  banks  of  the 
Missouri  in  an  excessive  flood,  as  charged  in  the  petition,  he  can- 
not recover. 

All  of  defendant's  instructions  except  the  sixth,  were  refused. 

The  plaintiff  had  a  verdict  for  $450,  and  after  a  motion  for  a  new 
trial  and  in  arrest,  judgment  was  entered  and  appeal  taken  to  this 
court  It  is  hardly  necessary  to  observe  to  those  who  are  familiar 
with  the  decisions  in  the  United  States  concerning  surface  water, 
that  an  irreconcilable  difference  of  opinion  has  exhibited  itself  in 
regard  to  the  rights  and  duties  of  adjoining  proprietors  of  land. 
This  difference  may  be  traced,  I  imagine,  to  the  great  importance 
attached  by  the  courts  on  one  side  to  the  maxim  "  sic  utcre  tuo  ut 
alienum  non  IcBdas,^^  whilst  those  adopting  a  contrary  view  seem 
disposed  to  give  unlimited  effect  to  the  maxim  '^  cu jus  est  solum, 
ejus  est  usque  ad  cesium ,''  and  therefore  leave  every  proprietor  to 
take  care  of  himself,  except  where  living  streams  are  concerned. 
The  case  of  McCormick  v.  K.  C,  St.  Jo.  £  C.  B.  R,  R.,  70  Mo.  359; 
8.  c,  35  Am.  Rep.  431,  essentially  depends  on  the  same  principles, 
governing  the  present  case.  The  facts  in  that  case,  it  is  true,  are 
quite  the  converse  of  those  now  to  be  considered,  but  the  principle 
involved  is  the  same.  That  case  was  one  where  the  owner  of  the 
dominant  heritage  collected  the  surface  water,  percolating  through 
a  thousand  channels,  by  an  embankment,  into  a  mass,  and  through 
a  culvert  in  the  embankment  precipitated  it  thus  accumulated  upon 
the  servient  or  lower  heritage.  This  case  is  where  the  owner  of  the 
servient  heritage  by  artifical  obstacles  stops  the  flow  of  the  surface 
water  and  thrown  it  back  from  its  natural  channel  upon  the  owner 
of  the  higher  ground. 

The  decision  referred  to  adopts  the  principles  decided  in  Penn- 
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sjlvania,  New  Jersey,  Ohio,  Illinois,  Louisiana,  North  Carolina 
and  Iowa,  said  to  bo  traced  to  the  civil  law,  but  from  whatever 
source  derived,  in  our  judgment,  based  upon  sound  reasons  of 
equity  and  justice,  which  are  summarily  stated  by  Pothier  in  the 
following  words:  '^Efich.  of  the  neighbors  may  do  upon  his 
heritage  what  seemeth  good  to  him,  in  such  manner,  nevertheless, 
that  he  doth  not  injure  the  neighboring  heritage."  Kauffman  v. 
Griesefner,  26  Penn.  St.  411 ;  Earl  v.  Dellart,  12  N.  J.  Eq.  280  ; 
BvtUr  V.  Peck,  16  Ohio  St.  334 ;  49  111.  487  ;  Minor  v.  Wrighty  16 
La.  Ann.  151 ;  Overton  v.  ISawyeVy  1  Jones  L.  308  ;  21  Iowa,  161 ; 
Martin  v.  Jetty  12  La.  501 .  In  the  case  of  Livingston  y.  McDonald, 
21  Iowa,  104,  the  Supreme  Court  of  that  State,  through  that 
eminent  jurist,  Judge  Dillon,  carried  the  doctrine  declared  by  this 
court  in  McCormick  v.  K.  (?.,  St.  Jo.  £  C,  B.  R.  R.y  to  the  extent 
of  determining  that  a  subterraneous  ditch  which  increased  the 
quantity  of  water  upon  the  lower  heritage,  or,  without  increasing 
the  quantity,  threw  it  upon  the  lower  field  in  a  different  manner 
from  what  it  would  have  flowed  naturally,  made  the  proprietor  of 
the  upper  heritage  responsible  for  the  damage,  and  Judge  Dillon 
remarks  in  conclusion:  ''We  recognize  the  fact  (to  use  Lord 
Tenterden's  expression)  that  surface  water  or  slough  water  is  a 
common  enemy  which  each  land  owner  may  reasonably  get  rid  of 
in  the  best  manner  possible ;  but  in  relieving  himself  he  must 
respect  the  rights  of  his  neighbor,  and  cannot  be  justified  by  an 
act  having  the  direct  tendency  and  effect  to  make  that  enemy  less 
dangerous  to  himself  and  more  dangerous  to  his  neighbor.  Ho 
cannot  make  his  estate  more  valuable  by  an  act  which  unnecessarily 
renders  his  neighbor's  less  valuable." 

By  the  same  reasoning,  as  was  observed  by  the  Supreme  Court  of 
Illinois  in  OiUhavix.  Mrdison  Co.R.  R.  Co.,  49  III.  487,  the  reverse 
of  the  proposition  must  be  true,  that  the  owner  of  the  lower  heritage 
cannot,  by  an  embankment  or  other  artificial  means,  obstruct  the 
natural  channel  through  which  the  surface  water  is  accustomed  to 
flow,  and  throw  it  back  upon  the  upper  proprietor.  In  a  later  case 
in  Illinois  {Oormley  v.  Sanfordy  52 111.160),  the  decision  in  Oillham 
V.  Madison  Co.  R,  R.  was  reiterated,  and  it  was  again  held  that  the 
owner  of  the  servient  heritage  has  no  right,  by  embankment  or 
other  artificial  means,  to  stop  the  natural  flow  of  the  surface  water 
from  the  dominant  heritage,  and  thus  throw  it  back  upon  the  latter. 
The  remarks  of  Mr.  Justice  Lawrence  in  this  case  are  worthy  of 
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observatioQ  and  apply  a  fortiori  to  the  present  case,  and  we  there- 
fore copy  them  :  *'  This  question  has  already  been  decided  by  this 
court  in  Oillham  v.  Madison  Co.  R,  R.  Co.  *  *  *  In  the 
opinion  filed  in  that  case  we  said,  although  there  was  a  conflict  of 
authorities  among  the  courts  of  this  country,  yet  the  rule  forbidding 
the  owner  of  the  servient  heritage  to  obstruct  the  natural  flow  of 
surface  water  was  not  only  the  clear  and  well  settled  rule  of  the 
civil  law,  but  had  been  generally  adopted  in  the  common-law  courts 
both  of  this  country  and  in  England.  Various  cases  bearing  on 
each  side  of  the  question  are  cited  in  that  opinion,  and  it  is  not 
necessary  to  cite  them  again.  This  rule  was  thought  by  this  court, 
in  that  case,  to  rest  upon  a  sound  basis  of  reason  and  authority,  and 
was  adopted.  We  find  nothing  in  the  argument  or  authorities  pre- 
sented in  the  present  case,  to  shake  our  confidence  in  the  conclusion 
at  which  we  then  arrived.  In  our  judgment,  the  reasoning  which 
leads  to  the  rule  forbidding  the  owner  of  a  field  to  overflow  an  ad- 
joining field  by  obstructing  a  natural  water-course  fed  by  remote 
springs,  applies  with  equal  force  to  the  obstniction  of  a  natui*al 
channel  through  which  the  surface  waters,  derived  from  the  rain  or 
snow  falling  on  such  field  are  wont  to  flow.  What  difference  does 
it  make  in  principle,  whether  the  water  comes  directly  upon  the 
field  from  the  clouds  above,  or  has  fallen  upon  remote  hills  and 
comes  thence  in  a  running  stream  upon  the  surface,  or  rises  in  a 
spring  upon  the  upper  field  and  flows  upon  the  lower?  The  cases 
asserting  a  different  rule  for  surface  waters  aud  running  streams 
furnish  no  satisfactory  reason  for  the  distinction.  It  is  suggested  in 
the  argument,  if  the  owner  of  the  superior  heritage  has  a  right  to 
have  his  surface  waters  drain  upon  the  inferior,  it  would  follow  that 
he  must  allow  them  so  to  drain,  and  would  have  no  right  to  use  and 
exhaust  them  for  his  own  bcneflt  or  to  drain  them  in  a  different 
direction.  We  do  not  see  why  this  result  should  follow.  The  right 
of  the  owner  of  the  superior  heritage  to  drainage  is  based  simply  on 
the  principle  that  nature  has  ordained  such  drainage,  and  it  is  but 
plain  and  natural  justice  that  the  individual  ownership  arising  from 
social  laws  should  be  held  in  accordance  with  pre-existing  laws  and 
arrangements  of  nature.  As  water  must  flow,  and  some  rule  in  re- 
gard to  it  must  be  established  where  land  is  held  under  the  artifi- 
cial titles  created  by  human  law,  there  can  clearly  be  no  other  rule, 
at  once  so  equitable  and  so  easy  of  application,  as  that  which  en- 
forces natural  laws.     There  is  no  surprise  or  hardship  in  this,  foi 
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each  successive  owner  takes  witli  whatever  advantages  or  inconven- 
iences nature  has  stamped  upon  his  land." 

I  confess,  for  myself,  that  like  Mr.  Justice  Lawrence,  I  am  un- 
able to  perceive  the  distinction  between  surface  water  coming,  as 
he  says,  from  the  clouds,  and  that  which  rises  in  a  spring,  especially 
in  this  case,  where  the  surface  water  comes  from  the  Rocky  mountains* 
a  thousand  miles  from  where  the  overflow  of  the  Missouri  river 
occurs,  occasioned  as  it  is,  not  by  rains  or  snows  in  its  vicinity,  but 
by  tlie  melting  of  snows  upon  the  mountains  and  by  the  accession 
of  a  thousand  tributary  streams.  But  it  must  be  considered  as  well 
settled  that  this  overflow  of  the  Missouri  is  what  is  in  law  termed 
surface  water. 

In  Kauffman  v.  Gnesenier,  26  Penn.  St.  408,  the  instructions  of 
the  judge  who  tried  the  case  were,  that  the  water  which  the  defend- 
ant obstructed  was  not  a  living  stream,  but  came  from  rains  and 
snows,  but  that  the  accustomed,  though  not  continuous,  flowago  of 
such  water  was  in  the  eye  of  the  law  a  stream  and  no  more  to  be 
obstructed  than  if  it  was  a  channel  of  a  continuous  stream  that 
never  failed.  These  instructions  were  approved  by  the  Supreme 
Court,  and  that  court  observed  that:  "The  plaintiffs  had  no  right 
to  insist  upon  his  receiving  waters  which  nature  never  intended  to 
flow  there,  and  against  any  contrivance  to  reverse  the  order  of  na- 
ture ho  might  peaceably  take  measures  of  protection."  In  Martin 
V.  Riddle,  2G  Penn.  St.  415,  Judge  Lowkie  says:  *' Wherc  two 
fields  adjoin,  and  one  is  lower  than  the  other,  the  lower  must  nec- 
essarily be  subject  to  all  the  natural  flow  of  water  from  the  upper 
one.  The  inconvenience  arises  from  its  position.  ♦  *  *  Hence, 
the  owner  of  the  lower  ground  has  no  right  to  erect  embankments 
whereby  the  natural  flow  of  the  water  from  the  upper  ground  shall 
be  stopped,  nor  has  the  owner  of  the  upper  ground  a  right  to  make 
any  excavations  or  drains  by  which  the  flow  of  water  is  diverted 
from  its  natural  channel  and  a  new  channel  made  on  the  lower 
ground,  nor  can  he  collect  into  one  channel  waters  usually  flowing 
off  into  his  neighbor's  field  by  several  channels,  and  thus  increase 
the  wash  upon  the  lower  fields." 

The  Supreme  Court  of  Ohio,  in  Butler  v.  Peck,  16  Ohio  St.  343, 
unhesitatingly  adopted  the  principle  thus  decided  in  Pennsylvania. 
The  question  in  that  case  was  "  whether  an  owner  of  land  having 
upon  it  a  marshy  sink  or  basin  of  water,  which  basin,  as  to  a  con- 
siderable portion  of  the  water  collected  on  it,  has  no  outlet,  may 
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lawfully  throw  such  water  by  artificial  drains  upon  the  land  of  an 
adjacent  proprietor."  The  court  say,  "  We  are  clear  that  no  such 
right  exists.  It  would  sanction  the  creation,  by  artificial  means, 
of  a  servitude  which  nature  has  denied.  The  natural  easement 
arises  out  of  the  relative  altitudes  of  adjacent  surfaces  as  nature 
made  them,  and  those  altitudes  may  not  be  artificially  changed  to 
the  damage  of  an  adjacent  proprietor." 

In  North  Carolina,  the  Supreme  Court,  in  Overton  v.  Sawyer,  1 
Jones  L.  308.  observed:  **  The  defendant  had  a  right  to  have  the 
water  allowed  to  pass  off  his  land  through  the  natural  drain ;  and 
when  the  plaintiff,  by  means  of  the  embankment  across  this  natural 
drain,  obstructed  the  water  and  interfered  with  this  right,  this  latter 
(the  defendant)  had  a  cause  of  action  against  the  former,  for  caus- 
ing the  obstruction." 

What  is  said  by  the  Court  of  Errors  in  New  Jersey,  in  .the  case  of 
Barl  V.  DeHart,  1  Beas.  280,  seems  to  conform  to  Mr.  Justice  Law- 
bexce's  views  in  the  Illinois  case  we  have  cited,  and  to  apply  to 
the  slough,  or  swale,  or  hollow  through  which  the  waters  of  the 
river  passed  when  they  overflowed  its  banks,  and  across  which  the 
defendant's  road  was  built.  The  chancellor  says:  '^  The  facts  admit- 
ted in  the  answer  show  that  this  is  an  ancient  stream  or  water- 
course, and  that  it  is  a  natural  water-course,  in  the  etymological  use 
of  the  term.  A  water-course  is  defined  to  be  a  channel  or  canal  for 
the  conveyance  of  water,  particularly  in  draining  lands.  It  may 
be  natural,  as  when  it  is  made  by  the  natural  flow  of  the  water 
caused  by  the  general  superficies  of  the  surrounding  land  from 
which  the  water  is  collected  into  one  channel,  or  it  may  be  artificial, 
as  in  case  of  a  ditch  or  other  artificial  means  used  to  divert  the 
water  from  its  natural  channel,  or  to  carry  it  from  low  lands,  from 
which  it  will  not  flow  in  consequence  of  the  natural  formation  of 
the  surface  of  the  surrounding  land.  It  is  an  ancient  water-course, 
if  the  channel  through  which  it  naturally  runs  has  existed  from 
time  immemorial.  Whether  it  is  entitled  to  be  called  an  ancient 
water-course,  and  as  such  legal  right  can  be  acquired  and  lost  in  it, 
does  not  depend  upon  the  quantity  of  water  it  discharges.  Many 
ancient  streams  of  water,  which,  if  dammed  off,  would  inundate  a 
largo  region  of  country,  are  dry  for  a  great  portion  of  the  year.  If 
the  face  of  the  country  is  such  as  necessarily  collects  in  one  body  so 
large  a  quantity  of  water,  after  heavy  rains  and  the  melting  of  large 
bodies  of  snow,  as  to  require  an  outlet  to  some  common  reservoir. 
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and  if  such  water  is  regularly  discharged  through  a  well  defined 
channel,  which  the  force  of  the  water  has  made  for  itself,  and  which 
is  the  accustomed  channel  through  which  it  flows  and  has  flowed 
from  time  immemonal,  such  channel  is  an  ancient  natural  water- 
courae." 

The  court  therefore  held  that  where  the  surface  of  the  ground 
is  such  as  to  collect  water  at  different  seasons  of  the  year  to  an  ex- 
tent which  requires  an  outlet,  and  if  such  is  always  the  case  in  tiroes 
of  heavy  i*ains  and  melting  snow,  and  if  that  flow  of  water  pro- 
duced u  natural  channel  through  the  lands  of  different  persons 
where  such  accumulated  surplus  water  has  always  been  accustomed 
to  run,  a  court  of  equity  would  protect  such  channel  from  obstruc- 
tion to  the  injury  of  any  one  through  whoso  land  it  runs.  This 
corresponds  with  the  view  of  the  judge  in  Kauffman  v.  Oriesemer. 
The  judge  who  tried  this  case  observes:  *^The  declaration  speaks 
of  a  stream  of  water  being  used  to  flow.  There  is  no  stream  in  the 
usually  received  sense  of  that  word,  as  being  a  continuous  flowage 
of  water.  The  water  that  flowed  down  was  such  as  came  from 
springs  which  do  not  seem  ever  to  have  had  a  continuous  flow  that 
reached  defendant's  land,  and  such  as  came  from  mins  and  snows. 
But  the  accustomed,  though  not  continuous  flowage  of  water,  is  a 
stream  in  the  eye  of  the  law,  and  its  channel  is  no  more  to  be  ob- 
structed than  if  it  was  the  channel  of  a  stream  that  never  failed. 

*  *  Whatever  is  the  natural  direction  of  the  excess  of  waters 
in  floods  and  freshets,  as  in  seasons  of  ordinary  water,  must  be  left 
as  nature  has  made  it;  no  one  has  a  right  to  divert  it  from  him- 
self and  cast  it  upon  his  neighbor  to  save  himself  at  the  expense  of 
another." 

Of  course  the  immemorial  usage  spoken  of  in  the  New  Jersey 
case  can  hardly  be  claimed  here,  since  there  was  no  witness  in  the 
case  who  spoke  of  having  any  knowledge  of  the  river  floods  beyond 
thirteen  years  before  the  trial,  but  the  question  as  to  this  slough 
being  the  natural  channel  through  which  the  waters  of  the  Missouri 
river  passed  in  times  of  floods,  was  put  to  the  jury  in  an  instruction 
given  by  the  court,  and  was  found  by  the  jury,  and  upon  the  evi- 
dence submitted  they  could  not  have  found  otherwise  than  they 
did,  for  upon  this  point  all  the  witnesses  were  agreed,  though  they 
could  not  speak  of  time  immemorial,  beyond  which  the  memory  of 
man  did  not  reach. 

The  principles  which  are  at  the  bottom  of  this  case,  if  taken  from 
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the  civil  law,  a  system  which,  as  Judge  Dillon  remarks  in  Living* 
slon  v.  McDonaldy  ^^  embodies  the  accumulated  wisdom  aud  experi- 
ence of  the  refined  and  cultivated  Roman  people  for  a  thousand 
years,  and  though  not  binding  as  authority,  is  of  great  service  to 
the  inquirer  after  the  principles  of  natural  justice  and  right,"  and 
from  which  many  of  the  usages  of  the  common-law  and  equity 
courts  both  in  England  and  this  country  are  derived,  were  recog- 
nized by  this  court  as  early  as  the  case  of  Laumier  v.  Francis,  23 
Mo.  181,  in  which  the  opinion  of  this  court  was  delivered  by  Judge 
Leonard,  when  associated  with  Judges  Scott  and  Ryland,  all 
three  of  whom  arc  well  known  in  this  State,  and  have  been  in  the 
front  rank  of  our  most  eminent  jurists. 

We  deem  it  unnecessary  to  refer  particularly  to  the  decisions  in 
Louisiana,  as  they  are  uniformly  in  conformity  with  the  principles 
of  the  cases  already  cited  from  Pennsylvania  and  other  States,  On 
the  other  hand,  the  cases  in  Massachusetts  and  several  other  of  the 
New  England  States,  following  the  case  of  Gannon  v.  Hargadon, 
10  Allen,  106,  adopt  the  rule  of  allowing  every  proprietor  to  control 
surface  water  as  he  pleases,  without  regard  to  contiguous  proprietors. 
Still,  as  even  in  these  States  this  right  is  carefully  distinguished 
from  similar  rights  where  a  water-course  exists  by  grant  or  prescrip- 
tion, it  is  not  entirely  certain  how  the  courts  would  apply  these 
doctrines  to  a  case  like  the  present  So  in  New  York  the  general 
principle  asserted  in  Gannon  v.  Hargadoii  seems  to  be  maintained 
in  Goodale  v.  Tuttle,  29  N.Y.  459,  where  Judge  Denio  says:  '*In 
respect  to  the  running  off  of  surface-water,  *  ♦  I  know  of  no 
principle  which  will  prevent  the  owner  of  land  from  filling  up  the 
wet  and  marshy  places  in  his  own  soil  for  its  amelioration  and  his 
own  advantage,  because  his  neighbor's  land  is  so  situated  as  to  be 
incommoded  by  it.'*  This  is  a  mei'e  reiteration  of  the  doctrine  of 
"  sauve  qui  peuf/^  or  as  popularly  translated  into  our  vernacular 
**the  devil  take  the  hindmost.'*  We  prefer  that  asserted  by  this 
court  in  Laumier  v.  Francis^  and  repeated  in  McCormick  v.  K.  C, 
SI.  Jo.  d  a  B.  R.  R. 

Nor  do  we  think  that  equitable  and  just  principles,  as  we  under- 
stand it,  will  materially  retard  agricultural  operations  or  improve- 
ments. The  facts  in  the  present  case  show  that  tlie  defendant 
could  have  built  a  rock  culvert  at  the  crossing  of  this  hollow,  at 
about  the  same  cost  with  the  dirt  embankment  The  engineer 
seems  to  have  been  misled  by  the  dry  and  rich  soil  which  extended 
YoL.  XXXVI- 02 
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to  the  very  bottom  or  lowest  part  of  the  swale,  portions  of  whicli 
were  in  cultivation,  and  although  the  road  was  equally  strong  and 
safe  with  a  rock  culvert  or  a  dirt  embankment,  the  engineer  pi-e- 
ferred  the  latter,  as  "  not  so  liable  to  wash  o::t  when  floods  come ; 
and  drift  wood  and  other  debris  fill  the  culvert  and  injure  it  or  the 
bank  adjoining  it."  The  first  instruction  given  for  the  plaintifiT 
contained  all  tlie  law  necessary  to  enable  the  jury  to  pass  upon  the 
facts  submitted,  and  the  second  and  third,  and  the  sixth  given  for 
defendant  certainly  canuot  be  complained  of  by  defendant.  The 
judgment  of  the  Circuit  Court  is  affirmed.  Sherwood,  C.  J., 
and  Henry  and  Nort6n',  JJ.,  concur. 

Note  by  the  Rbportbr. —  Houoh,  J.,  dissenting,  observed  :  "I  adhere  to  the  opinion 
of  this  court  in  AfcCV>rmtefc  v.  AT.  C,  Si.  Jo.  &  C.  B.  A.  i2.,  57  Mo.  433,  the  doctrine  of 
M'hich  I  cuuccive  U>  be  at  variance  « ith  the  rule  adopted  by  my  associates  for  Uiis  case. 
In  the  case  cited,  the  right  of  the  proprietor  of  the  Roil  to  change  the  flow»  or  obstruct  the 
natural  course  of  surface  water,  is  clearly  and  distinctly  announced  in  the  foIlowlng^ 
l&nfruago  :  'The  general  rule,  however,  is  that  either  municipal  corporations  or  private 
persons  may  so  occupy  and  Improve  their  land,  and  use  it  for  such  purposes  as  they  may 
see  fit,  either  by  gi-adingf  or  filling  up  low  places,  or  by  erecting  buildings  thereon,  or  by 
making  any  other  improvement  thereon,  to  moke  it  flt  for  cultivation  or  other  profitable 
or  desirable  enjoyment ;  and  it  makes  no  dilTeroiico  tiiat  the  effect  of  such  improvement 
is  to  change  the  flow  of  the  surface  water  accumulating  or  falling  on  the  surrounding 
country  so  as  either  to  increase  or  diminish  the  quantity  of  such  water,  which  had  pro- 
viously  flowed  upon  the  land  of  the  adjoining  proprietors,  to  their  inconvenience  or  Injury. 
Ang.  Wat.  Cour.,  p.  122,  §  108,  and  following,  and  cases  there  cited.  Qoitdale  v.  Tuttle^ 
29  N.  Y.  450 :  Wafflfi  v.  X.  Y.  Cent.  Ry.  Co.,  53  Darb.  413  ;  Turner  v.  Inhabitants,  etc.,  13 
AJIcn,  291  ;  Imlcr  v.  City  nf  Springfield^  55  Mo.  119 ;  s.  C,  17  Am.  Itep.  645,  and  cases  thcrR 
cited.  The  same  rule  would  apply  to  water  flowing  over  the  country,  which  had  escaped 
from  the  banks  or  natural  channel  of  a  running  stream  of  water,  by  reason  of  a  flood  in 
the  strooni  occasioned  by  heavy  rains  or  the  melting  of  fuow  upon  the  surrounding 
country.* 

"  In  Goodale  v.  TiUtle,  29  N.  Y.  459,  cited  by  Judge  Vories  in  support  of  his  opinion  in 
the  case  just  quoted  from,  Dknio.  C.  J.,  said  :  '  And  in  reaiject  to  the  running  off  of  surface 
water  caused  by  rain  or  snow,  I  know  of  no  pHnclple  which  will  prevent  the  owner  of  land 
from  filling  up  the  wet  and  marshy  places  on  his  01*01  soil  for  its  amelioration  and  his  own 
advantage,  Ix^cause  his  neighbor's  land  it*  s«>  situated  as  to  be  incommoded  by  it.  Such  a 
doctrine  would  militate  a;?ainst  the  well-settle^l  rule  that  the  owner  of  land  has  full 
dominion  over  the  whole  space  above  and  below  the  surface.'  In  (Junnon  v.  HargaiUm, 
10  Allen,  10(1,  BioELow,  C.  J .,  said  :  '  The  right  of  an  owner  of  land  to  occupy  and  impro\-e 
it  in  such  manner  and  for  such  purposes  as  ho  may  kgo  flt,  either  l>y  changing  the  surfaie 
or  the  erection  of  buildings  or  other  structures  thereon,  is  not  restricted  t>r  modified  by 
the  fact  that  his  own  land  is  so  situated  with  reference  to  that  of  adjoining  owners,  tha« 
an  alteration  in  the  mo<le  of  its  improvement  or  occupation  In  any  portion  of  it  will  cause 
water,  which  may  accumulate  thereon  by  rains  and  snows  falling  on  it«  surface  or  flowing 
on  to  it  over  the  surface  of  adjacent  lots,  either  to  stand  in  unusual  quantities  on  other 
adjacent  lands,  or  pass  into  and  over  the  sani«^  in  {jreater  quantities  or  In  other  dlrectiouf: 
than  they  were  nccustome<l  to  flow.' 

••  In  iiojyt  V.  City  of  Htidtam,  27  Wis.  G5tt,  Ddcon,  C.  J.,  after  stating  the  rule  of  the  civfl 
law  of  dominant  and  servient  heritage,  which  he  rejects,  proceeds  as  follows :  *  The 
df>ctrine  of  the  common  law  is,  that  there  exists  no  such  natural  easement  or  servitude  in 
favor  of  the  owner  of  the  superior  or  higher  ground  or  fields  as  to  mere  surface  water,  or 
t;ueh  as  falls  or  a<.cumulates  by  rain  or  the  melting  (»r  Know,  and  that  the  proprietor  of  thft 
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inferior  or  lower  tenement  or  estate  may.  If  he  choose,  lawfully  obstruct  or  hinder 
the  natural  flow  of  such  water  thereon,  and  in  so  doing  may  turn  the  same  back 
upon,  or  off,  on,  to  or  over  the  lands  of  other  proprietors  without  liability  for  in 
Juries  ensuing  from  such  obstruction  or  diversion.  This  is  the  rule  in  England,  and 
in  Massachusetts.  New  Torlc,  Connecticut,  Vermont,  New  Jersey  and  New  Hampshire, 
as  will  be  seen  by  the  authorities  cited  in  Pettigreto  v.  EvaiwiUe^  ^  Wis.  228 ;  s.  o.,  8  Am. 
Uep.  50,  and  also  the  following :  Botclaby  v.  Speer^  31  N.  J.  (2  Vroom),  851 ;  Ditkinaon 
V .  Worcester,  7  Allen,  19;  ChatJUld  v.  ITtteon,  28  Vt.  49 ;  Sweit  v.  CuOs,  60  N.  H.  439 ;  s.  c, 
U  Am.  Rep.  JJ7G;  Trustees  v.  Youmam,  60  Barb.  316;  Waffle  v.  N,  Y.  Cent.  Ry,  O).,  68  Id. 
413.  Excluding  from  its  operation  surface  water  falling  or  accumulating  on  his  own  land, 
which,  as  decided  in  Pettigrew  v.  Village  of  Evansville^  the  proprietor  may  not  divert  or 
cause  to  flow  upon  the  land  of  another  to  his  injury,  the  rule  of  the  common  law  is  cor- 
rectly stated  in  Dowlahu  >^«  Sp€a%  that  no  legal  right  of  any  kind  can  be  claimed,  jure  na- 
turae in  the  flow  of  surface  water,  so  that  neither  its  retention,  diversion  or  repulsion  is  an 
actionable  injury,  even  though  damage  ensue.  An  examination  of  the  lost  named  case 
will  also  show  that  the  case  of  Karl  v.  Detlart,  1  Beas.  280,  cited  and  relied  upon  in  orgu- 
ment  here,  has  been  virtually  overruled.* 

"  In  Bowlsbu  V.  Speer,  mpra,  Bkasely  ,  C.  J . ,  said :  The  owner  of  land  may,  at  his  pleas- 
ure, withhold  thewat4.*r  falling  on  his  property  from  passing  in  Its  natural  course  ontci 
that  of  his  neighbor,  and  in  the  same  manner  may  prevent  the  water  falling  on  the  land  of 
the  latter  from  coming  on  to  his  own.  *  *  *  Nor  does  it  seem  to  me  that  there  is  any 
significance  in  the  fact  that  there  was  on  appreciable  channel  for  this  surface  water  over 
the  land  of  the  defendant  and  into  which  it  naturally  ran.  On  every  hill-side  numbers  of 
such  small  conduits  can  be  found,  but  it  would  be  highly  unreasonable  to  attach  to  them 
all  the  legal  qualities  of  water-courses.  I  am  not  willing  to  adopt  a  doctrine  which  wouUI 
be  accompanied  with  so  much  mischief. '  It  appears  from  the  statement  of  facts  in  that 
case,  that  the  defendant  built  a  stable  over  a  hollow  on  his  own  land,  through  which  the 
surface  water  was  accustomed  to  pass,  and  this  obstacle  turned  the  course  of  the  water, 
BO  that  it  ran  on  to  the  lot  and  into  the  cellar  of  the  dwelling-house  of  the  plaintiff.  It  was 
held  that  the  plaintiff  had  no  right  of  action. 

' '  In  the  case  of  LiiyltigsUm  v.  Mcrkmald,  31  Iowa,  160,  in  which  a  very  able  and  most  in- 
teresting opinion  was  delivered  by  Judge  Duxon,  it  appeared  that  the  water  naturally  flowed 
from  the  defendant's  low  or  slough  land  Into  and  upon  like  land  of  the  plaintiff.  The  de- 
fendant constructed  a  mole  or  underground  ditch  about  two  hundred  yards  in  length  a 
short  distance  below  the  surface.  In  his  slough  land,  which  terminated  In  an  open  end  or 
mouth  near  the  land  of  plaintiff,  and  thus  concentrated  the  water  laterally  received  by  it 
throughout  its  whole  length  and  emptied  it  in  a  body  upon  the  land  of  the  plaintiff.  This 
Judge  Dillon  decided  the  defendant  had  no  right  to  do.  Nor  under  the  common-law  rule, 
OS  laid  down  In  McCormick  v.  R.  R.,  aupra^  could  this  have  been  done.  But  Judge  Dil- 
lon, by  way  of  caution  perhaps,  wisely  observes  in  the  same  cose,  that  *  it  may  be  doubted 
whether  the  common-law  courts  in  this  country  would  adopt  what  seems  to  be  the  rule  of 
the  civil  law. so  far  as  to  preclude  the  lower  owner  from  making,  in  good  faith,  improve- 
ments, which  would  have  the  effect  to  prevent  the  water  of  the  upper  estate  from  flowing 
or  passing  away.'  On  a  question  like  that  now  before  us,  the  decisions  in  Louisiana  can- 
not be  received  as  authority  In  this  State,  since,  a.s  is  well  known,  they  are  based  ui>on 
positive  provisions  of  the  Civil  Code  regulating  the  subject  in  force  in  that  State.  1*^. 
Code,  art.  656.  In  the  case  from  that  State  cited  in  the  opinion  of  the  majority,  Dl^ffel, 
J.,  observes:  '  This  court  has,  on  more  than  one  occasion,  expressly  declared  that  a  strict 
and  rigid  application  of  the  articles  of  the  Code  on  the  title  of  predial  servitudes  would  bo 
destructive  to  agricultural  industry.  Martin  v.  Jett,  12  La.  603  ;  Sawen  v.  Shiff,  15  La. 
.Vnn.  300.*  And  in  the  case  last  cited  the  same  learne<l  Judge  further  said  that  a  strict  appli- 
cation of  the  articles  of  the  Code  '  would  condemn  to  perpetual  sterility  all  the  rich  lands 
ia  lower  Louisiana  bordering  on  the  Mississippi  river.* 

"  Judge  Rbdfzild  In  commenting  upon  the  case  of  Swett  v.  Cutts,  50  N.  H.  43D;  s.  r,  9 
.\m.  Rep.  276,  makes  the  following  pointed  and  emphatic  declarations  on  this  subject:  *  It 
must  be  conceded,  we  think,  that  the  right  of  land  owners  to  deal  with  surface  water 
mixed  with  the  soil,  or  coming  from  underground  springs,  in  any  manner  they  may  deem 
nc»cessarA'  for  the  improvement  or  better  enjoyment  of  their  ovm  land,  Is  most  unquestion- 
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able,  and  If  by  so  doing,  in  good  faith  and  with  no  purpose  of  abridging  or  interfering  with 
any  of  their  neighbors' rights,  they  necessarily  do  damage  to  their  nei^ibors*  lands,  it 
must  be  regarded  as  no  infringement  of  the  maxim,  tic  utere  tuo  ut  aUenum  non  kBdoM, 
but  must  be  held  damnum  absque  injuria,* 

'*  But  there  is  a  more  potent  reason  for  upholding  in  this  State  the  common-law  rule  on 
this  subject  than  is  to  be  found  in  all  the  learned  judgments  of  the  distinguished  jurists 
whose  opinions  have  been  cited.  Section  8117  of  the  Revised  Statutes,  which  has  been  in 
force  in  this  State  since  the  year  1816,  declares  that  the  common  law  of  England,  when  not 
repugnant  to  the  Constitution  of  the  United  States  or  the  Constitution  and  laws  of  this  State, 
*shall  be  the  rule  of  action  and  decision  in  this  State,  any  law,custom  or  usage  to  the  contrary 
tiot\iithstandlng.*  While  common-law  judgments  are  frequently  Illustrated  by  reference 
to  the  civil  law,  and  while  this  court  is  at  liberty  to  resort  to  any  system  of  jurisprudence 
for  a  rule  of  action  when  the  common  law  and  our  statutes  fail  to  furnish  one,  yet  when 
the  common  law  does  furnish  a  rule,  under  the  statutes  cited,  I  do  not  conceive  that  this 
court  is  at  liberty  to  disregard  It. 

'*  Laumier  v.  Francis,  28  Mo.  181,  referred  to  in  the  opinion  of  the  court,  was  an  action 
against  the  defendant  for  levying  a  nuisance  by  accumulating  a  body  of  water  on  a  lot  In 
his  possession  adjoining  a  building  in  the  possession  of  the  plaintiff.  Judge  LaoiURn, 
after  defining  a  servitude  under  the  civil  law,  proceeds  as  foUows:  '  We,  of  course,  know 
nothing  about  the  facts  of  the  present  case ;  but  If  such  was  the  natural  situation  of  these 
lots,  and  the  plaintiff  dammed  up  the  water  on  the  defendant's  lot  by  erecting  a  house 
upon  his  own,  it  is  very  obvious  that  he  cannot  recover  any  damage  occasioned  thereby  to 
his  own  property.  *  *  *  In  the  case  supposed,  the  plaintiff  himself  would  be  the  autiior 
of  the  nuisance,  and  of  course  could  not  hold  another  responsible  for  the  damages  that  re- 
sulted to  him  from  his  own  set.'  The  judgment  of  the  Circuit  Court,  however,  was  ex- 
pressly reversed  upon  another  ground,  and  no  decision  was,  or  could  have  been  made  upon 
facts  which  were  not  before  the  court.  On  the  facts  supposed,  no  recovery  could  have 
been  had  under  the  common  law.  For  example,  the  defendant  in  this  case  could  not  have 
recovered  damages  from  any  one  for  injury  done  to  its  embankment  by  the  surface  water 
which  it  had  dammed  up.  Besides,  as  Judge  LxoNAan  dted  the  case  of  Cooper  v.  Barber , 
8  Taunt.  99,  in  support  of  his  views,  there  is  as  much  ground  for  saying  that  he  adopted  the 
common-law  rule,  as  there  is  for  saying  that  he  adopted  that  of  the  civil  law.  Neither  rule 
was  maintained  as  against  the  other  in  that  case. 

"  If  the  defendant  in  this  case  had  constructed  a  culvert  or  other  opening  In  its  embank- 
ment for  the  passage  of  the  flood  through  it  upon  the  adjoining  fields  in  the  swale  on  the 
other  side  of  its  road,  as  is  suggested  in  the  opinion  of  the  court,  I  do  not  see  why  the  de- 
fendant would  not  have  been  liable  for  the  injury  thereby  inflicted  upon  the  owners  of 
such  flelds,  under  the  decision  made  at  the  present  term  in  McCormick  v.  IT.  C,  St.  Jo.  A 
C.  B.  R.  R.  (the  present  defendant),  70  Mo.  859;  s.  o.,  86  Am.  Rep.  43L  So  that  if  the  com- 
pany "builds  an  embankment  without  any  opening,  it  will  be  liable  for  the  damages  arising 
from  the  obstructed  surface  water  on  one  side,  and  if  it  constructs  an  embankmwit  with 
an  opening,  it  will  be  liable  for  the  damage  done  by  the  surface  water  passing  through  it  on 
the  other  side.** 

See  AtchiMm^  etc.,  B,  Co.  v.  Hammer,  2»  Kans.  768 ;  s.  cu,  81  Am.  Rep.  216 ;  TayUir  t. 
FirkoB,  64  Ind.  167|;  8.  a,  81  Am.  Rep.  114. 
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Sloan  v.  Campbell. 

(71  Mo.  887.) 
Vendor's  lien — aseignabHUy, 

Where  a  note  la  given  for  porchase-money  of  land,  tbe  transfer  of  the  note 
carries  with  it  the  vendor's  lien. 

rpHE  opinion  states  tbe  case.     The  plaintiff  hod  jadgment  below. 

Wooldridge  A  Daniel^  for  appellant,  cited  Shall  v.  Biscoe^  18  Ark. 
162 ;  Simpson  t.  Montgotnerg,  25  id.  372;  Hechi  t.  Spears,  27  id. 
229 ;  a  a,  11  Am.  Rep.  784  ;  2  Story  Eq.  Jur.  (9th  ed.),  §  1227,  456 ; 
Oreen  v.  DetnosSf  10  Humph.  371 ;  Ahrend  a.  Odiorne,  118  Mass. 
261  ;  6.  c,  19  Am.  Rep.  449 ;  Fain  v.  Inman,  6  Heisk.  5 ;  s.  c,  19 
Am.  Rep.  577 ;  Dixon  y.  JJixon,  1  Md.  Chan.  Dec.  220  ;  Mackreth 
Y.  Symmons'  1  Lead.  Cas.  in  Eq.  275 ;  2  Wash.  Real  Prop.  (3d  ed.) 
92,  §  18 ;  §  3,  chap.  18,  title  "Mortgage."'  Oann  v.  Cliester,  5 
Yerg.  205 ;  Sheraiz  v.  NicodemuSy  7  id.  9 ;  Oreen  v.  Crockett,  2  Dev. 
&  Bat  Eq.  390 ;  Wehh  y.  BoHv^on,  14  Ga.  216;  White  y.  WtUinms, 
1  Pai.  502  ;  Vichenson  y.  Chasey  1  Morris  (Iowa),  492  ;  Briggs  v. 
HilU  6  How.  (Miss.)  362 ;  Moreton  v.  Harrision,  1  Bland.  491  ; 
Halloch  V.  Smithy  3  Barb.  267  ;  Walker  v.  Williams,  30  Miss.  165  ; 
Baum  V.  Origsbg,  21  Cal.  176  ;  Wellborn  v.  Williams,  9  Ga.  89  ; 
Adams  y.  Cowherd,  30  Mo.  458 ;  Stevens  v.  Chadwick,  10  Eans.  406 ; 
&  c,  15  Am.  Rep.  348 ;  3  Sngden  on  Vendors  (6th  Am.  ed.),  top  p. 
140. 

Charles  W.  Sloan  and  i?.  0.  Boggess,  for  respondent 

JTapton,  J.  The  only  question  presented  by  the  record  in  this 
case  is  whether  the  plaintiff,  an  indorsee  of  a  note  mode  to  the 
vendor  of  a  tract  of  land  for  a  part  of  the  pnrchase-money  of  the 
tract,  can  enforce  his  lien  upon  the  land,  there  having  been  no  trans- 
fer of  the  land  by  the  purchaser.  The  lien  of  a  vendor  of  land  for 
his  purchase-money  secured  by  note,  under  the  circumstances  stated, 
has  never  been  questioned  in  this  State.  We  have  followed  the  de- 
cisions in  Mackreth  v.  Symmons,  15  Yes.  329,  and  we  have  allowed 
this  lien  where  there  has  been  an  absolute  conveyance,  as  well  as 
where  there  was  only  a  bond  for  the  title,  and  without  regard  to 
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the  form  of  the  note  or  obligutiou.  This  has  been  conceded  to  the 
legal  representatives  of  the  holder  of  the  note,  whether  heirs  or  de- 
visees, and  the  only  question  in  this  case  is,  whether  it  shall  be  ex- 
tended to  a  purchaser  for  value.  This  was  done  in  the  case  of 
Admits  V.  Cowhe^'dy  30  Mo.  458,  where  there  was  only  a  bond  for 
title  ;  and  since  the  rule  in  regard  to  this  lien,  in  favor  of  the  origi- 
nal owner  of  the  note,  applied  as  Avcll  where  there  was  an  absolute 
conveyance,  as  where  there  was  only  a  bond  for  title,  we  see  no  rea- 
son why  the  principle  asserted  in  that  case  should  not  be  applied  to 
the  present.  This  is  positively  asserted  in  Bailey  y.  Smock,  61  Mo. 
213,  and  is  obviously  conceded  in  State  National  Bank  v.  Rohidoux^ 
57  id.  .446.  "We  are  aware  that  there  Jire  decisions  of  many  of  our 
State  courts  against  this  conclusion,  and  very  respectable  authori- 
ties are  adverse  to  the  enforcement  of  such  liens  under  any  circum- 
stances, and  very  nice  discriminations  have  been  made  in  regard  to 
the  principle  upon  which  this  lien  was  originally  conceded.  Some 
courts  call  it  a  trust,  and  some  an  equity.  But  the  only  question 
we  have  to  decide,  under  the  decisions  of  our  court  is,  whether  the 
assignee  for  value  of  a  note  for  the  purchase-money  of  real  estate 
occupies  a  worse  position  than  the  heir  or  devisee  of  such  note.  No 
reason  has  been  suggested  why  such  a  discrimination  should  be 
made,  and  we  therefore  simply  assume  it  our  duty  to  follow  estab- 
lished precedents  here,  upon  a  point  where  the  diversity  of  opinions 
in  the  State  courts  is  irreconcilable.  Judgment  of  the  Circuit 
Court  is  therefore  affirmed. 

Judgment  affirmed. 
All  the  judges  concur. 


CiTT  OF  Cabthage  V.  FiRST  Natiokal  Bakk  of  Cabthaos. 

(71  Mo.  fiOS.) 

National  bank  —  taxaUon — licente. 

A  city  baa  no  power  to  exact  a  license  fee  from  a  National  bank. 

4CTI0N  for  license  fee.    The  opinion  states  the  case.    The  plaint- 
iff had  judgment  below. 
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E^  <7.  MonUigue,  for  appellant. 
J/.  G.  McGregor y  for  respondent. 

NoRTOX,  J.  By  tlio  record  it  appears  that  on  the  27th  day  of 
December,  1876,  complaint  was  filed  before  G.  M.  Robinson,  city 
recorder  of  respondent,  charging  that  appellant  did  set  up,  keep 
and  carry  on  the  business  of  banking  within  the  corporate  limits 
of  said  city,  without  first  having  obtained  a  license  from  said 
city  of  Carthage  as  a  banker,  contrary  to  the  provision  of  section  7 
of  ordinance  No.  10,  which  section  reads  as  follows,  to  wit:  **No 
person  or  corpomtion  shall  be  authorized  to  set  up,  keep,  carry  on, 
or  maintain  tho  business  of  banking,  money  broker,  or  exchange 
dealer,  either  under  or  by  virtue  of  tlic  laws  of  the  State  or  of  the 
United  States,  nor  shall  any  i)ersoii  or  corporation  set  up,  carry  on, 
or  maintain  any  pavings  association  or  institution,  for  tho  purpose 
of  dealing  in  exchange  or  doing  a  bankingor  loan  business  within 
the  limits  of  tlie  city  of  Carthage,  unless  such  person  or  corpora- 
lion  shall  first  obtain  a  license  fnmi  said  city  as  a  banker,  broker 
or  cxehango  dealer/'  On  the  trial  of  the  cause  before  the  city  re- 
corder, judgment  for  $100  was  rendered  for  plaintiff,  and  on  appeal 
therefrom  to  the  Common  Pleas  Court  of  Jasper  couuty,  defendant 
demurred  to  the  complaint  on  the  ground  that  tho  ordinance  on 
which  it  was  bused  was  void,  for  want  of  authority  in  the  general 
assembly  to  authorize  its  enactment,  and  because  the  ordinance 
imposed  a  tax  on  defendant.  Tho  demurrer  was  overruled  and 
judgment  rendered  for  plaintiff,  from  Avnich  defendant  has  appealed. 

In  tho  case  of  McCuUoch  v.  State  of  Maryland,  4  Wheat  316,  it 
was  held  that  Congress  had  the  constitutional  right  to  authorize 
the  incorporation  of  banks ;  that  a  bank  thus  incorporated  had  a 
right  to  establish  its  offices  of  discount  and  deposit  within  any  State, 
and  tliat  when  so  established  the  State  could  not  tax  it.  This  de- 
cision was  made  with  reference  to  tho  question  whether  the  State  of 
Maryland  could  impose  a  tax  on  the  Bank  of  the  United  States, 
incorjwrated  under  an  act  of  Congress  of  April  10, 1816.  The  prin- 
ciple therein  announced,  has  been  reaflSrmed  and  applied  to  the  act 
of  Congress  authorizing  the  incorporation  of  National  banks,  in  the 
following  cases:  Van  Allen  v.  Assestsors,  3  Wall.  573  ;  Bradley  v. 
People,  4  id.  459  ;  Lionherger  v.  Rouse,  9  id.  408 ;  Tappan  v.  Bank^ 
10  id.  490  ;  Hepburn  v.  School  Directors,  2J  id.  480.     In  all  of  these 
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cases  it  has  been  held  that  a  State  can  only  impose  such  a  tax  apon 
these  National  banking  corporations  as  is  authorized  in  the  act  of 
Congress  creating  them,  and  that  said  act  only  authorizes  a  tax  on 
the  shares  in  such  bank  and  not  upon  its  capital  stock  ;  that  such 
banks  derived  their  authority  to  do  business  in  the  States  by  virtue 
of  a  United  States  statute  which  is  supreme.  It  therefore  follows, 
that  the  right  of  defendant  to  conduct  its  business  as  a  banking 
institution  is  in  no  way  dependent  on  a  license  to  be  obtained  either 
from  the  State  or  any  of  its  municipalities.  The  demurrer  ought 
to  have  been  sustained  and  for  the  error  committed  in  overruling 
it  the  judgment  is  reversed,  in  which  all  concur. 

Judgment  reversed. 


State  v.  Eddinos. 

(70  Mo.  545.) 

Criminal  law  — evidence -^ftynaer  cros^sxamination  ofpr%»oner. 

If  a  prisoner  testifies  on  his  own  belialf,  liis  answers  on  his  cross-examinatkni 
on  a  former  trial  of  the  same  case  may  be  used  against  him.* 

CONVICTION  of  burglary  with  intent  to  commit  rape.     The 
opinion  states  the  facts. 

Winslow  and  Reed  <0  llalU  for  appellant, 

J,  L,  Smifli,  attorney-general,  for  the  State. 

IIenuy,  J.  The  defendant  was  indicted  at  the  October  term  of 
the  Randolph  Circuit  Court,  1879,  charged  in  the  first  count  with 
having  burglariously  broken  into  the  dwelling-house  of  one  M.  C. 
McMillan,  with  intent  to  commit  a  rape  upon  the  person  of  Ida 
McMillan,  then  in  said  dwelling-house.  The  second  count  was  the 
Bame>  except  in  charging  the  intent  to  have  been  to  commit  a  rape 
upon  ^lary  McMillan.  The  defendant  was  tried  and  convicted, 
and  from  the  judgment  ho  has  prosecuted  his  appeal. 

[Omitting  a  consideration  of  the  evidence.] 

On  a  former  trial  the  defendant  voluntarily  offered  himself  as  a 
witness,  and  at  the  trial  now  under  review  Mr.  Phillips,  a  juror  on 
the  former  occasion,  was  called  by  the  State  to  testify  what  the 

'S^Q  state  V.  Deal  (G8  Ind.  345),  34  Am.  Hep.  963. 
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testimony  of  defendant  then  was.  To  this  def enda^  t  objected,  and 
the  court  overraled  the  objection,  and  witness  testi  Jed. 

[Omitting  his  testimony.] 

It  is  contended  that  his  statement  so  made  can  o  ly  be  received 
in  evidence  as  a  confession,  and  to  be  admissible  ai  a  confession  it 
must  have  been  voluntary.  He  had  his  option  ta  testify  or  not, 
and  when  ho  voluntarily  became  a  witness  he  volunt^ired  to  answer 
all  proper  questions  propounded  on  cross-exam inatio'^i.  He  became 
as  any  other  witness.  He  took  the  risk  of  answering  any  questions 
on  cross-examination,  for  the  advantage  of  testifying  in  chief  in 
his  own  behalf.  It  cannot  with  any  propriety  be  said  that  his 
answers  to  questions  asked  him  on  cross-examination  were  involun- 
tary. He  chose  to  put  himself  in  a  position  which  invited  them. 
He  offered  himself  as  a  witness  to  tell  the  whole  truth,  not  only 
what  made  for  him,  but  what  would  be  against  him;  not  only  to 
answer  questions  propounded  by  his  counsel,  but  those  propounded 
by  the  State.  He  was  not  to  be  treated  as  a  witness  as  to  his  testi- 
mony in  chief,  and  as  a  party  as  to  his  testimony  on  cross-examina- 
tion. In  the  case  of  People  v.  Arnold,  decided  at  the  April  term, 
1880,  of  the  Supreme  Court  of  Michigan,  this  question  was  involved, 
and  determined  in  favor  of  the  State.  The  opinion  was  delivered 
l>y  Judge  CooLEY,  and  the  reasons  assigned  for  the  conclusion 
reached  are  unanswerable. 

His  status  was  that  of  a  witness.  He  was  not  compelled  to 
:issume  that  character,  and  the  statute  expressly  provides  that  his 
refusal  or  neglect  to  offer  himself  as  a  witness  shall  not  raise  any 
presumption  of  guilt,  nor  shall  that  circumstance  be  referred  to  by 
any  attorney  prosecuting  in  the  cause,  nor  shall  the  same  be  con- 
sidered by  the  court  or  the  jury  before  whom  the  trial  takes  place. 
In  view  of  this  humane  and  liberal  provision,  with  what  propriety 
can  it  be  said  that  any  statement  made  by  him  as  a  witness  on  the 
stand  was  not  voluntary?  By  volunteering  he  became  as  to  his 
testimony  but  a  witness.  To  that  extent  he  lost  his  character  as 
the  party  accused. 

The  cases  referred  to  by  counsel  to  establish  their  position  on 
the  subject  do  not  sustain  them.  Mr.  Greenleaf,  in  section  225  of 
his  work  on  Evidence,  states  the  doctrine  upon  which  defendant's 
counsel  rely.  "The  manner  of  examination  is  therefore  particu- 
larly regarded,  and  if  it  appears  that  the  prisoner  had  not  been  left 
wholly  free,  and  did  not  consider  himself  to  be  so  in  what  he  was 
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called  upon  to  say,  or  did  not  feel  himself  at  liberty  wholly  to 
decline  any  explanation  or  declaration  whatever,  the  examination 
is  not  held  to  have  been  voluntary.  In  such  cases  not  only  is  the 
written  evidence  to  bo  rejected,  but  oral  evidence  will  not  be 
received  of  what  the  prisoner  said  on  that  occasion.  The  prisoner 
therefore  must  not  be  sworn.  But  where,  being  mistaken  for  a 
witness,  he  was  sworn,  and  afterward,  the  mistake  being  discovered, 
the  deposition  was  destroyed,  and  the  prisoner,  after  having  been 
cautioned  by  the  magistrate,  subsequently  made  a  statement,  this 
l:ittor  statement  was  held  admissible.  It  may  at  first  view  appear 
unreasonable  to  refuse  evidence  of  confession  merely  because  it  was 
made  under  oath,  thus  having  in  favor  of  its  truth  one  of  the  high- 
est sanctions  known  in  the  law.  But  it  is  to  be  observed  that  none 
but  voluntary  confessions  are  admissible,  and  that  if  to  the  perplex- 
ities and  embarrassments  of  the  prisoner's  situation  are  added  the 
danger  of  perjury  and  the  dread  of  additional  penalties,  the  confes- 
mm  ran  scarcely  be  regarded  as  voluntary;  but  on  the  contrary  it 
seems  to  bo  made  under  the  very  influences  which  the  law  is  par- 
ticularly solicitous  to  avoid.  But  where  the  prisoner,  having  been 
examined  as  a  witness  in  a  prosecution  against  another  person, 
answered  questions  to  which  he  might  have  demurred  as  tending 
to  criminate  himself,  and  which  therefore  he  was  not  bound  to 
answer,  his  answers  are  deemed  voluntary,  and  as  such  may  be  sub- 
sequently used  against  himself  for  all  purposes,  though  where  his 
answers  arc  compulsory  and  under  peril  of  punishment  for  con- 
tempt they  are  not  received." 

It  will  bo  observed  that  the  reason  for  excluding  a  statement 
sworn  to  by  the  prisoner,  under  the  circumstances  mentioned  by 
Prof.  Greenleaf,  is  wholly  inapplicable  to  the  question  we  are  con- 
sidering. He  offers  himself  here  as  a  witness,  for  the  very  purpose 
of  having  what  ho  may  say  considered  by  the  jury  in  determining 
whether  he  is  guilty  or  not.  He  is  permitted  to  do  so  by  the 
statute,  and  it  might  with  as  much  plausibility  be  contended  that 
the  jury  before  whom  he  testifies  could  not  consider  his  testimony, 
because  involuntary,  as  that  a  subsequent  jury  could  not  hear  and 
consider  evidence  of  what  he  testified  to  on  a  former  trial. 

We  think  that  the  prisoner  had  a  fair  trial,  under  extremely 
liberal  instructions  from  the  court,  and  that  no  error  occurred  in 
the  trial  which  would  justify  a  i*eversal  of  the  judgment  It  ig 
therefore  affirmed,  all  concurring.  Judgment  affirmed. 
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KiNQ  A'.  Jeffersox  City  School  Boabd. 

(TlMo.  628.) 
ScJiool«     power  of  board  to  make  rules, 

A  district  school  board  has  power  to  make  a  rule  suspending  any  pupil  absent^ 
without  satisfactory  excuse,  six  half  days  in  four  consecutlT'e  woeks. 

rpHE  opinion  states  the  case. 

Jf.  J.  Learning,  for  plaintiff  in  error, 
£J.  L,  King,  for  defendant  in  error. 

Naptox,  J.  The  only  question  in  this  case  is  whether  rnle  11, 
adopted  and  enforced  by  tlie  board  of  the  Jefferson  City  school 
district,  in  the  case  of  the  plaintiff's  son,  is  a  legal  one.  The  ques- 
tion arose  on  a  demurrer  to  defendant's  answer,  which  set  up  a 
breacli  of  this  rule  by  plaintiff's  son  as  a  justification  for  his  sus- 
pension. The  Circuit  Court  sustained  the  demurrer.  The  rule  is  as 
follows:  ''Any  pupil  absent  six  half  days  in  four  consecutive  weeks, 
without  satisfactory  excuse,  shall  be  suspended  from  schooL"  The 
statute  provides  (K.  S.  1879,  §  7045),  that  "the  board  shall  have 
the  power  to  make  all  needful  rules  and  regulations  for  the  organ- 
ization, grading  and  government  of  the  schools  in  their  district" 
It  is  clear  that  the  legislature  have  intrusted  to  this  school  board 
the  duty  of  making  regulations  touching  the  government  of  the 
school,  of  the  necessity  and  propriety  of  which  they  are  primarily 
the  judges.  They  are  elected  by  the  people  of  the  district,  and 
roust  be  presumed  to  be  conversant  with  the  subject,  and  have  no 
motive  to  make  any  rules  except  such,  as  in  their  best  judgment, 
are  necessary  and  proper  to  promote  the  objects  of  oi\r  common- 
school  system. 

That  the  judiciary  might  intervene  in  case  of  rules  manifestly 
reaching  beyond  their  sphere  of  action  and  relating  to  subjects 
nowise  connected  with  the  management  or  successful  operation  of 
the  school,  was  decided  by  this  court  in  DriU  v.  Snodgrass,  66  Ma 
286,  and  that  the  courts  might  interfere  also  in  cases  where  the 
rule  was  calculated  to  subvert  or  retard  the  leading  object  of  oar 
legislation  on  this  subject,  may  also  be  conceded.    But  I  apprehend 
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that  the  case  should  be  a  plaiu  one.  It  is  said  that  occasional 
absences  from  school,  on  the  part  of  the  pupil,  or  truancy,  as  it  is 
familiarly  termed,  is  of  no  importance  to  any  one  except  the  pupil 
or  his  parents,  and  its  indulgence  is  therefore  not  to  be  attended 
with  such  punishment  as  suspension  or  expulsion  from  the  school 
entirely;  that  every  child  has  a  right  to  go  to  the  public  school,  and 
that  right  cannot  be  taken  away  by  a  rule  of  the  board;  that  such 
rule  is  subversive  of  the  object  of  our  system  of  common  schools, 
which  was  designed  to  throw  open  and  leave  open  the  doors  of  the 
school  to  all  children  of  the  proper  age,  and  give  them  an  opportu- 
nity of  acquiring  such  education  as  will  fit  them  for  the  after 
duties  of  life.  This  is  true,  but  this  right  of  attending  school 
necessarily  requires,  when  the  school  is  joined,  and  whilst  such 
attendance  continues,  a  submission  to  the  regulations  of  the  school. 
Suppose  rule  11  to  be  inverted,  and  instead  of  reading  as  it  now 
stands,  should  read  thus:  ''Any  pupil  is  at  liberty  to  go  a  fishing 
during  school  hours  and  be  absent  a  half  day  or  a  whole  day,  and 
as  many  days  as  he  pleases,  provided  he  conducts  himself  decently 
when  in  attendance  on  scliool."  And  this  is  the  point  to  which  the 
argument  of  the  plaintiff  tends.  The  pupil,  it  is  urged,  is  at 
liberty  to  be  absent  when  he  pleases,  and  such  absence  is  a  matter 
solely  between  him  and  his  parents.  But  the  studies  in  our  public 
schools  are,  I  presume,  classified  according  to  the  ages  and  advance- 
ment of  the  scholars;  and  the  continued  or  repeated  absences  of 
one  of  a  class  not  only  is  injurious  to  the  absentee,  but  if  allowed 
beyond  a  certain  point  is  calculated  to  demoralize  those  who  attend 
and  derange  the  orderly  instructions  of  the  teacher.  Taxes  are  not 
collected  to  pay  teachers  to  sit  in  front  of  empty  benches  or  to 
hunt  up  truant  boys.  Such  absences,  when  without  excuse,  are  the 
fault  of  the  parents,  whose  business  it  is  to  see  that  the  attendance 
of  their  child  is  regular,  unless  prevented  by  causes  which  will,  of 
course,  be  an  excuse  under  the  rule  now  in  question.  My  opinion 
is,  that  the'  rule  in  question  was  clearly  within  the  power  of  the 
board  of  directors,  and  that  it  is  not  our  business  to  supervise  its 
expediency,  even  if  we  might  differ  with  the  board  on  that  point, 
but  all  the  judges  are  of  opinion  that  the  rule  was  a  reasonable  and 
proper  one.  The  judgment  will  therefore  be  reversed  and  ths 
case  remanded. 

Reversed  and  remanded. 
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DUDLBT  y.  OaMDEIT  AND   PHILADELPHIA   FeBBT  OOMPAlTr. 

(18  y room,  25.) 
Ferr^f^'  negligence  —  eontnbtUorjf, 

The  plaintiff  drove  upon  a  feny  boat  with  a  span  of  hlgh-strang  hones  and 
a  wagon.  Wishing  to  blaa^et  the  horses,  he  left  the  wagon  and  stepped  oat 
of  reach  of  the  lines.  The  horses  becoming  frightened,  plunged  overboard 
and  were  drowned.  The  plaintiff  did  not  require  any  of  the  persona  in 
charge  of  the  boat  to  assist  him  in  the  care  of  the  horses,  and  was  not  re- 
quired to  pay  any  toll.  Held,  that  in  the  absence  of  any  proof  of  negligence 
on  the  part  of  the  ferry  company,  they  were  not  liable  for  the  loss.  {8e$ 
note,  p,  fm.) 

ACTION  of  uegligence.     The  opinion  states  the  case.    The  de« 
fendant  had  judgment  below. 
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Dudley  v.  CamdflD  and  Pbilmdelphia  Ferry  Company. 
P.  L,  Voorheesy  for  plaintiff. 
E.  T.  Oreeji,  for  defendauU- 

Van  Syckel,  J.  In  April,  1877,  the  plaintiff  drove  his  horses 
and  carriage  upon  the  defendants'  ferry  boat,  at  Philadelphia,  for 
the  purpose  of  crossing  over  to  Camden.  Before  the  boat  left  the 
slip,  the  horses  became  frightened,  and  ran  over  the  bow  of  the  boat 
into  llie  river.  The  horses  were  drowned,  and  the  carriage  and 
harness  damaged.  This  action  is  brought  to  recover  compensa- 
tion for  the  loss. 

A  ferryman  is  not  chargeable,  as  a  common  carrier,  for  the  ab- 
solute safety  of  property  retained  by  a  passenger  in  his  own  custody 
and  under  his  own  control. 

In  ttliite  V.  Winniaimviei  Co.,  7  Cush.  155,  the  plaintiff,  who  drove 
his  horse  upon  the  ferry  boat  and  retained  the  custody  of  him,  was 
held  to  be  without  remedy  for  the  loss  of  the  horse,  which  became 
frightened  at  the  bell  and  jumped  overboard,  because  he  failed  to 
exercise  proper  care  and  oversight  over  his  property. 

That  the  doctrine  of  contributory  negligence  is  applicable  to  cases 
of  this  character  is  the  settled  rule  in  New  York,  dark  w  Union 
Ferry  (7o.,  35  N.  Y.  485  ;  Wyckoff  \\  Queens  County  Perry  Co.,  52 
id.  32 ;  s.  c,  11  Am.  Rep.  650.  The  same  rule  is  recognized  in 
Willouyhhy  v.  Horridge,  12  C.  B.  742. 

The  property,  in  such  cases,  is  not  at  the  sole  risk  of  either  party. 
The  ferryman  undertakes  for  its  safety,  as  against  any  defects  in  his 
boat,  or  the  want  of  proper  appliances  for  the  security  of  goods 
committed  to  him,  as  well  as  for  the  skill  and  care  of  himself  and 
his  servants.  The  defendants  in  this  case,  if  carrying  for  hire, 
would  have  been  responsible  for  diligence,  care  and  skill  on  their 
part,  and  would  have  been  bound  to  provide  such  safeguards  as, 
under  all  ordinary  circumstances,  would  have  saved  the  plaintiff 
from  loss.  If  the  plaintiff  retained  possession  of  his  property, 
and  assumed  the  care  of  it,  he  also  was  bound  to  exercise  ordinary 
care  and  prudence  in  the  management  of  it,  to  prevent  loss  or  injury, 
and  if  he  was  guilty  of  negligence  contributory  to  the  injury,  he 
cannot  recover.     Whart  on  Meg.,  §  707. 

The  plaintiff's  account  of  the  transaction  is  that  he  drove  on  the 
boat  in  a  fall-top  buggy,  and  wishing  to  blanket  his  horses,  he  wrap- 
}>cd  the  lines  around  the  whip  and  got  out  on  the  right-hand  side, 
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and  walked  around  to  the  wheel  on  the  left  side,  where  he  coald  not 
reach  the  hnes.  While  in  that  situation,  the  horses  made  a  step  or 
two  forward,  striking  the  wheel  against  the  iron  guard  of  the  boat, 
which  made  a  noise  that  frightened  them,  and  they  immediately 
started,  and  plunged  into  the  river. 

The  plaintiff,  not  being  within  reach  of  the  lines,  had  nothing 
to  check  them  by.  He  admits  that  if  he  had  been  at  their  heads, 
lie  could  have  stopped  them.  He  says  they  were  fine,  high-strung 
horses,  but  gentle.  It  is  manifest,  from  the  plaintiff's  own  state- 
ments, that  it  was  necessary  to  keep  these  horses  under  proper 
control  to  insure  their  safety,  and  it  was  clearly  negligence  on 
his  part,  in  the  situation  in  which  he  was  placed,  to  put  himself  in 
a  position  where  he  had  no  command  of  them.  They  were  as 
effectually  out  of  his  reach  as  if  he  had  been  at  the  other  end  of 
the  boat.  When  he  put  himself  where  he  could  not  seize  the  lines, 
he  jissumed  the  risk  incident  to  it  The  defendants  had  not  taken, 
nor  had  they  been  called  upon  by  the  plaintiff  to  take,  any  over- 
sight of  the  property,  and  they  had  therefore  a  right  to  presume 
that  the  plaintiff  would  use  the  reasonable  care  requisite  to  secure 
SJifety. 

In  this  case,  ihe  defendants  were  unpaid  bailees ;  the  plaintiff 
took  his  horses  upon  their  boat  without  being  required  to  pay  any 
toll.  Regarding  the  degree  of  care  which  the  plaintiff  could  lawfully 
exact  of  the  defendants,  in  that  character,  his  own  negligence  is  still 
more  manifest.  Ever  since  the  dictum  of  Lord  Coke,  founded 
upon  Southcote^s  case,  that  the  bare  acceptance  of  goods  by  a  mere 
depositary,  implied  a  promise  to  keep  them  safely,  was  overruled  in 
Coggs  V.  Bernard,  degrees  of  negligence  have  been  recognized  in 
the  English  law.  For  a  reference  to  the  long  line  of  authorities, 
see  the  notes  to  that  case  in  1  Smith's  Lead.  Gas. 

In  Foster  \,  Essex  Bank,  17  Mass.  479,  Chief  Justice  Parker 
considered  the  doctrine  entirely  settled,  that  a  mere  depositary, 
without  any  special  undertaking,  and  without  reward,  is  not 
answerable  for  the  loss  of  goods  deposited,  but  in  case  of  gross 
negligence,  which  is  equivalent  to  fraud,  in  its  effect  upon  contracts. 

That  a  naked  bailee  is  responsible  only  for  gross  negligence  is 
the  admitted  law  of  New  York.  Edson  y,  Weston,  7  Cow.  278; 
Beardslee  v.  Richardson,  11  Wend.  25.  This  rule  was  applied  in 
the  later  English  case  of  McCarthy  v.  Young,  6  H.  &  N.  329. 

While  there  are  cases  which  criticise  the  attempt  to  define,  pre- 
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oiselj,  what  constitutes  gross  negligence,  and  the  difference  between 
negligence  and  gross  negligence,  the  necessity  of  distinguishing 
between  different  degrees  of  care  has  never  been  denied. 

In  Grill  v.  Iron  Screw  Collier  Co.,  L.  R.,  1  C.  P.  600,  where  the 
propriety  of  establishing  degrees  of  negligence  was  questioned,  it 
was  admitted  that  the  line  between  the  degrees  of  care  cannot  be 
disregarded.  The  absence  of  the  requisite  care  is  the  presence  of 
negligence.  Where  a  lesser  degree  of  care  is  due,  its  absence  shows 
a  greater  degree  of  negligence.  It  is  wholly  immaterial  therefore 
whether  it  is  termed  gross  negligence  or  the  absence  of  slight  care. 
To  make  the  negligence  actionable,  there  must  be  a  failure  to 
exercise  that  degree  of  care  only  which  can  be  exacted  of  the  de- 
fendant in  the  character  he  occupies.  That  one  who  permits  his 
friend  to  deposit  his  valuables  in  his  safe,  temporarily,  should  not 
be  held  to  the  same  degree  of  responsibility  which  attaches  to  a  safe 
deposit  company,  is  a  rule  of  such  obvious  justice,  that  it  must  in- 
here in  every  system  of  law  that  equitably  regulates  human  con- 
duct The  defendants  in  this  case,  as  gratuitous  bailees,  were  liable 
only  for  the  omission  of  that  care  which  the  most  inattentive  and 
thoughtless  of  men  never  fail  to  take  of  their  own  affairs.  No  such 
carelessness  was  shown  on  the  trial  below 

The  rule  to  show  cause  should  he  viade  absolute, 

NoTS  BT  THB  Rbfobtkr.— JJtxina  ▼.  Rudjft  84  Ark.  385,  was*  a  case  quite  Rimtlartothe 
princi:  al  case.  The  evideoce  was  conflicting,  but  it  may  be  sufflcienUy  gleaned  from  the 
following  requests  and  instractions: 

The  defendants  asked  the  court  to  instruct  the  Jury,  "  If  you  believe  from  the  evidence 
that  the  ferry  boat  was  in  good  order,  suitable  for  the  purpose  for  which  she  was  used ; 
was  manned  by  a  prudent  and  careful  captain  and  crew ;  that  the  gates  were  securely 
fastened;  that  the  captain  warned  the  person  in  charge  of  the  wagon  of  the  danger  of  the 
mules  becoming  frightened  while  crossing  the  river,  and  directed  him  to  unhitch  them, 
and  requested  the  plaintiff's  wife  to  get  out  of  the  wagon  and  take  her  children  out ;  but  the 
person  in  charge  of  the  wagon  refused  to  unhitch  the  mules,  and  asserting  his  ability  to 
manage  them,  retained  control  of  them ;  and  the  plaintiff's  wife  remained  in  the  wagon 
with  her  children;  that  there  was  no  negligence  on  the  part  of  the  captain  or  crew;  and 
that  the  accident  would  not  have  occurred  if  the  captain's  order  to  unhitch  the  mules  had 
been  obeyed;  the  defendants  were  not  liable,  and  you  should  And  for  the  defendants.'* 
This  was  refused,  and  the  court  charged  as  follows: 

**  Ferrymen  are  common  carriers,  and  as  such  are  insurers  of  all  things  committed  <o 
and  received  by  them  for  transportation,  against  all  harm  or  damage,  except  such  as  may 
be  occasioned  by  the  act  of  Gk>d,  the  public  enemy,  or  the  willful  negligence  or  default  of 
the  party  injured. 

''Whether  proper  appliances  and  means  were  used,  or  the  ferry  boat  skillfully  manned 
and  nuinaged,  is  a  question  of  fact  for  the  Jury;  and  if  Tyou  find  from  the  evidence,  (hat 
such  necessary  and  proper  appliances  and  means  were  used,  and  the  boat  skillfully  and 
properly  manned  and  managed;  and  that  the  defendants  exercised  extraordinary  care  in 
the  use  of  such  appliances  and  means,  and  in  the  skillful  management  of  the  boat,  you 
will  And  for  the  defendant;  but  if  you  find  that  such  appliances  and  means  were  not  used 
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~  that  the  boat  was  not  properly  manned,  or  flkfllf ully  managed,  or  the  defendants  did  not 
exercise  extraordinary  care  in  using  such  appliances  and  means,  or  in  the  sUllfui  manage- 
ment of  the  boat  —  you  will  find  for  the  plaintiff. 

'^If ,  for  want  of  a  spark-catcher,  sparks  from  the  chimney  or  smoke-stack  fell  upon 
and  burnt  the  mules,  by  which  they  became  frightened,  and  by  backing,  precipitated  the 
wagon  into  the  river,  such  fact  is  to  be  considered  by  you,  as  evidence  tending  to  show 
negligence  on  the  part  of  the  defendants. 

**  If  the  feny  boat  was  in  good  condition  and  repair,  and  suitable  for  the  business  in 
which  she  was  employed,  and  was  manned  with  a  suflicient  number  of  hands,  and  all 
proper  appliances  and  means  were  in  use  at  the  time,  and  due  care  and  caution  were  used 
in  the  transportation  of  the  plaintiflTs  property,  and  the  falling  of  the  mules  and  wagon  into 
the  river  was  occasioned  by  the  neglect  of  the  person  in  charge  to  obey  the  order  of  the 
captain  to  unhitch  the  mules,  and  without  fault  on  the  part  of  the  defendants,  their  agents 
or  servants— these  facts  may  be  taken  in  consideration  In  passing  upon  the  question  of 
negligence  on  the  part  of  the  plaintiff. 

**  If  the  plaintiff's  wife,  or  other  person  in  charge  of  the  wagon  and  team,  retained  on 
the  boat  exclusive  control  thereof,  and  the  defendant  assumed  no  control  of  the  same,  and 
the  precipitation  of  the  wagon  and  team  into  the  river  occurred  without  negligence  on  the 
part  of  the  person  In  charge  of  the  boat,  the  defendants  are  not  chargeable  for  the  loss  or 
damage,  as  a  common  carrier  or  as  an  insurer ;  and  are  only  answerable  for  actual  negli- 
gence. And  if  the  loss  was  occasioned  by  the  wiUful  wrong  or  negligence  of  the  plaintiff, 
and  would  not  have  occurred  but  for  it,  the  plaintiff  is  not  entitled  to  recover,  unless  the 
direct  cause  of  the  loss  was  the  omission  of  the  defendants,  after  becoming  aware  of  the 
plaintiff's  negligence,  to  use  proper  care  to  avoid  the  consequences  of  such  negligence.'' 

The  court  observed:  **Tliat  ferrymen,  when  they  receive  property  for  transportation 
and  have  the  exclusive  custody  of  it,  are  held  to  the  strict  liability  of  common  carriers,  is 
too  well  settled  to  be  questioned.  But  It  is  also  well  settled,  that  if  the  owner  retains  con- 
trol of  the  property  himself  and  does  not  surrender  the  charge  of  It  to  the  ferryman,  such 
strict  liability  does  not  attach,  and  he  is  only  responsible  for  actual  negligence ;  and  if  the 
owner,  by  his  own  negligence,  has  contributed  to  the  loss,  which  otherwise  would  not  have 
happened,  he  is  only  liable,  when  the  direct  cause  of  the  loss  is  his  omission,  after  becom- 
ing aware  of  the  owner's  negligence,  to  use  a  proper  degree  of  care  to  avoid  the  conse- 
quences of  such  negligence.  Harvey  v.  Rose^  S6  Ark.  3,  and  authorities  cited;  s.  c,  7  Am. 
Rep.  fS05;  Wyekof  v.  Queeru  Ckmnty  F^erru  Co,,  52  N.Y.  82 ;  s.  c,  11  Am.  Rep.  650 ;  Whart  on 
Neg.  826, 385,  706-8;  Davtes  v.  Mann,  10  M.  &  W.  546.  Whether  the  property  in  this  case 
was  intrusted  to  the  exclusive  custody  of  the  defendants;  whether  the  plaintiflp,  by  the 
negligence  of  his  agent,  so  contributed  to  the  loss,  that  but  for  it  the  loss  would  not  have 
occurred ;  and  whether  the  direct  cause  was  the  omission  of  the  defendants,  after  having 
become  aware  of  such  negligence,  to  take  proper  means  to  prevent  the  consequences  of  It 
—  were  questions  raised  by  the  evidence  ;  and  the  instructions  in  respect  to  the  matter  ot 
negligence  properly  presented  them  for  the  consideration  of  the  juiy,  were  unol^ection- 
able.** 


Davky  V.  Jones. 

(18  Vroom,  28.) 


NegotiMe  instilment  —  excuse  for  omission  to  give  notice  of  protest, 

DsLvey,  holder  of  a  note  indorsed  by  Jones,  sent  it  to  a  bank  for  collection. 
The  bank's  notary  misdirected  the  notices  of  protest  to  *'  Darcy ; "  the 
plaintiff*  did  not  receive  them,  and  the  indorser  was  consequently  not 
notified.     Held,  that  the  defendant  was  not  liable.* 

*  See  Cummins  v.  Heald,  ante,  p.  264. 
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ACTION  on  a  promissory  note.     The  opinion  states  the  facts. 
The  defendant  had  judgment  below. 

G,  F.  Parol,  for  plaintiff, 
W.  J.  Magie,  for  defendanL 

Van  Syckel,  J.  This  is  a  suit  upon  a  promissory  note  drawn 
by  Lewis  D.  Jones  to  the  order  of  the  defendant,  Evan  Jones,  and 
by  him  indorsed  to  the  plaintiff.  The  note  was  payable  at  the 
First  National  Bank  of  Jersey  City.  The  plaintiff  resides  at  Fin- 
dernc,  in  Somerset  county,  and  the  defendant  at  Plainfield,  in  the 
county  of  Union,  in  this  State.  The  plaintiff  indorsed  the  note 
and  left  it  before  its  maturity  for  collection  at  the  First  National 
Bank  of  Jersey  City,  to  the  officers  of  which  he  was  known,  and 
where  he  had  been  a  dealer  and  depositor  for  twenty  years.  When 
the  note  came  due  the  drawer  had  no  funds  in  bank  to  meet  it,  and 
it  was  handed  by  the  teller  of  the  bank  to  the  notary  for  protest. 
The  notary  by' mistake  read  the  plaintiff's  name  on  the  note  Fred- 
erick Darcy  instead  of  Frederick  Davey,  and  made  out  the  notices 
of  protest  to  Frederick  Darcy  and  Evan  Jones,  and  inclosed  them 
in  an  envelope  directed  to  Frederick  Darcy,  Jersey  City.  In  con- 
sequence of  this  mistake  the  notices  did  not  reach  the  plaintiff, 
and  no  notice  was  therefore  sent  to  or  received  by  Evan  Jones,  the 
defendant. 

The  plaintiff  sets  up  these  circumstances  in  excuse  of  his  failure 
to  give  notice  of  non-payment  to  tlie  defendant. 

When  a  note  is  deposited  by  the  holder  with  an  agent  or  bank, 
for  the  purpose  of  collection  at  maturity,  such  agent  or  bank  will 
be  entitled  to  the  same  time  to  give  notice  of  dishonor  to  his  prin- 
cipal as  if  such  depositary  were  the  real  holder  for  value,  and  the 
principal  will  be  entitled  after  he  receives  such  notice  from  his 
agent  to  the  like  time  to  transmit  notice  to  tlie  antecedent  parties 
whom  he  seeks  to  charge  as  if  he  were  an  indorser  and  had  received 
notice  from  the  real  holder  for  value,  and  not  from  his  own  agent. 
Flay  ties  v.  BirkSy  3  B.  &  P.  599;  Howard  v.  Ives,  1  Hill,  263:  CoU 
V.  Noble,  5  Mass.  167;  Howlandv.  Adrain,  1  Vroom,  41;  State  Bank 
v.  Ayers,  2  Halst.  130;  Stoiy  on  Prom.  Notes,  §  326. 

The  bank  therefore  had  the  option  to  send  the  notice  to  each 
indorser,  or  to  send  all  the  notices  to  the  plaintiff,  upon  whom  the 
duty  would  then  have  fallen  to  notify  the  prior  parties. 
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Collecting  agents  are  recognized  in  the  law  as  holders  for  collec- 
tion, and  for  all  the  purposes  of  demand  and  notice,  and  the  exer- 
cise of  due  diligence  after  dishonor;  they  are  holders  of  the  note, 
and  the  law  imposes  upon  them  the  duty  of  doing  all  that  the 
owner  would  be  required  to  do  for  the  protection  of  his  rights,  and 
makes  them  liable  over  to  tlie  owner  for  default  in  that  duty. 
Bartlett  v.  Isbell^  31  Conn.  29G;  Titus  v.  Mechanics'  Bank,  6  Vroom, 
588;  Beall  v.  Parrish,  20  N,  Y.  407. 

The  bank  knew  the  holder,  and  was  bound  to  inform  the  notary 
who  was  its  agent,  and  not  the  agent  of  the  piaintiff.  Howard  v. 
lues,  1  Hill,  263;  Mead  v.  Engs,  5  Cow.  303;  Bartlett  v.  Isbell,  31 
Conn.  296. 

The  notary  therefore,  being  the  agent  of  the  bank,  is  chargeable 
in  law  with  the  knowledge  which  the  bank  had,  and  must  be  pre- 
sumed to  have  known  who  the  plaintiff  was.  It  was  the  duty  of 
the  agent  on  behalf  of  his  principal  to  send  the  notices  to  fted- 
crick  Davey,  and  his  failure  to  do  so  must  be  treated  as  the  negli- 
gence of  the  bank.  If  the  plaintiff's  name  was  written  ambiguously 
it  was  carelessness  on  the  part  of  the  bank  not  to  inform  the  notary 
what  the  name  was. 

A  bank  which  assumes  the  duty  of  a  collecting  agent  is  abso- 
lutely liable  for  any  negligence  or  default  of  a  notary  or  corre- 
spondent, as  well  as  of  its  own  immediate  servants,  in  relation  to  it 
This  was  declared  to  be  the  law  in  New  York  by  the  leading  case 
of  Allen  v.  Merchants^  Bank,  22  Wend.  215.  In  that  case,  it  was 
held  that  a  bank  receiving  for  collection  a  bill  of  exchange  drawn 
in  New  York,  upon  a  person  residing  in  another  State,  is  liable  for 
any  neglect  of  duty  occurring  in  its  collection,  whether  arising 
from  the  default  of  its  officers  here,  its  correspondents  abroad,  or 
of  agents  employed  by  such  correspondents,  and  that  the  omission 
to  give  notice  of  non-acceptance,  happening  through  the  default  of 
a  commissioned  public  officer,  a  notary,  does  not  vary  the  rights  of 
the  parties,  pro  hac  vice;  ho  acted  merely  as  the  agent  of  his  em- 
ployers, and  not  in  his  oflScial  capacity. 

Although,  in  this  case,  there  was  a  divided  court,  it  became  the 
firmly  established  law  of  New  York,  by  a  unanimous  opinion  of 
the  Court  of  Appeals,  in  AyrauU  v.  Pacific  BanJc,  47  N.  Y.  573; 
8.  C,  7  Am.  Rep.  489.  The  correctness  of  the  rule  was  recognized 
in  this  State,  in  TittLS  v.  Mechanics*  Bank,  6  Vroom,  588. 

In  Paterson  Bank  v.  Butler,  7  Halst.  268,  it   was  held  that  a 
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letter  misdirected^  when  information  was  attainable,  and  when  the 
residence  was  actually  known  to  the  plaintiff,  cannot  be  excused  by 
any  want  of  actual  information  of  the  notary's  clerk,  for  in  this 
part  of  the  transaction  the  notary  was  so  much  the  mere  agent  of 
the  indorsees,  that  he  must  be  deemed  to  have  had  knowledge  of 
whatever,  in  respect  to  the  place  of  residence,  was  known  to  the 
former. 

The  result  of  these  rules  is,  that  the  default  in  giving  notice 
arose  either  from  the  negligence  of  the  plaintiff  in  writing  his 
name  ambiguously  upon  the  note,  or  from  the  carelessness  of  his 
collecting  agent,  and  the  plaintiff  therefore  has  shown  no  excuse 
for  failure  to  give  the  requisite  notice  of  dishonor  to  the  defendant, 
in  order  to  fix  him  with  liability  as  first  indorser. 

The  rule  to  show  cause  should  he  made  absolute. 


McAndrews  v.  Collerd. 

(18  Vroom.  189.) 

Nu%9ance~^  powder  magaeine — legislative  authority, 

A  rail  way  oompany,  having  legislative  aathority  to  ooDstruct  a  tunnel,  con- 
tracted with  defendant  to  do  the  work.  Defendant  collected  a  magasine  of 
explosives  for  the  blasting.  These  materials  exploded,  injuring  the  plaint- 
IflTs  property.  HM,  that  defendant  was  liable  without  proof  of  negligence 
in  the  care  of  the  materials.* 

ERROB  to  Supreme  Court.     Action  of  damages.     The  opinion 
states  the  case.     The  plaintiff  had  judgment  below. 

J.  D,  Bedle  and  OdelU  for  plaintiff  in  error. 

W.  G,  Spencer  and  B.  Williamson^  for  defendant  in  error. 

The  Chancellor.  The  case  on  which  the  question  to  be  con- 
sidered arises  is  the  following:  The  Delaware,  Lackawanna  and 
Western  Railroad  Company,  having  legislative  authority  to  con- 
struct a  tunnel  for  its  road  through  Bergen  hill,  contracted  with 
McAndrews  to  do  the  work.     The  tunnel  was  driven  through  rock. 

♦  See  Heeg  ▼.  Licht,  potL 
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The  work  was  begun  in  1873,  and  was  in  progress  from  that  time 
until  1877>  when  it  was  completed.  McAndrews  constructed  near 
the  eastern  end  of  the  tunnel,  and  within  the  limits  of  Jersey  City, 
a  magazine  for  the  explosive  materials  which  ho  used  in  blasting 
the  rock.  In  187C,  at  night,  while  the  magazine  was  maintained 
there  by  McAndrews  for  the  purpose  before  mentioned,  the  mate- 
rials exploded,  doing  great  damage  to  property  in  the  vicinity,  even 
at  a  distance  of  about  twelve  hundred  feet.  Among  the  property 
injured  were  some  houses  belonging  to  CoUerd,  and  this  suit  was 
brought  to  recover  damages  for  the  injury  to  them. 

The  proposition  presented  by  the  plaintiff  in  error,  and  on  which 
he  rests  his  right  to  a  reversal  of  the  judgment  against  him,  is 
that  inasmuch  as  the  explosive  materials  were  necessary  to  the 
work,  and  the  work  was  done  pursuant  to  legislative  authority,  the 
collection  of  the  explosives  in  magazine,  iu  such  quantity  as  the 
convenient  prosecution  of  the  work  reasonably  required,  although 
highly  dangerous,  was  not  a  nuisance  —  that  is  to  say,  that  in  the 
legislative  authority  to  do  the  work  was  included  the  authority  to 
store,  with  impunity,  in  a  convenient  place,  so  much  explosive 
material  as  might  be  necessary  for  the  convenient  prosecution  of 
the  work,  notwithstanding  the  danger  or  positive  damage  toothers, 
or  their  property,  arising  from  such  collection  of  dangerous  mate- 
rials. Or  to  state  it  otherwise,  that  the  legislative  authority 
secures,  in  the  absence  of  negligence,  immunity  from  liability  for 
injury  from  the  use  of  any  means  which  may  be  necessary  for  the 
convenient  prosecution  of  the  work.  The  court  charged  the  jury 
that  nothing  but  the  most  imperious  and  absolute  necessity  would 
justify  such  a  conclusion;  that  the  legislature  could  not  be  charged 
with  an  intention  to  authorize  a  nuisance  dangerous  to  life  and 
property  in  a  community,  if  there  was  any  other  way  in  which  the 
work  could  be  done;  and  that  it  was  incumbent  on  the  defendant, 
in  the  action  to  satisfy  the  jury  that  it  was  absolutely  necessary 
to  have  the  magazine  there,  with  stores  of  explosives^  as  maintained 
by  him.  The  plaintiff  in  error  has  no  reason  to  complain  of  this 
charge.  It  was  quite  as  favorable  to  him,  to  say  the  least  of  it,  as 
it  ought  to  have  been.  His  proposition  that  the  legislative  authority 
to  a  private  corporation,  or  an  individual,  to  do  a  work  for  its  or 
his  own  profit,  includes  authority  to  use,  at  whatever  hazard  to  the 
persons  or  property  of  others,  dangerous  materials,  provided  they 
be  necessary  to  the  convenient  prosecution  of  the  work,  cannot  bo 
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BustaiDed.  This  question  was  considered  in  Hay  v.  Colioes  Co.,  2 
M.  Y.  159y  and  in  Tremain  v.  Colioes  Co,y  id.  163,  where  a  land- 
owner sought  damages  for  injury  to  his  property  by  the  blasting  of 
rocks  by  the  defendants,  in  constructing  a  canal  under  legislative 
authority.  The  defendants  insisted,  in  the  former  case,  that  unless 
they  were  guilty  of  negligence,  unskillfulness,  wantonness,  or  delay, 
they  were  not  liable;  and  in  the  other,  that  they  should  bo  per- 
mitted to  show,  in  exoneration  from  liability  for  damages,  that  they 
executed  the  work  in  the  most  careful  manner. 

It  was  held  that  they  were  liable  for  the  injury,  although  no 
negligence  or  want  of  skill  in  executing  the  work  was  proved,  and 
that  they  were  liable  for  actual  damages,  even  though  they  showed 
that  they  had  done  the  work  in  tlie  most  careful  manner.  There  is 
an  obvious  distinction  between  the  liability  of  a  private  corporation 
to  public  prosecution  for  a  legalized  nuisance,  and  its  liability  to  a 
private  action  for  damages  arising  from  such  nuisance.  In  the  one 
case,  the  legislative  authority  is  a  protection,  and  in  the  other  it  is 
not  Wood  on  Xuis.,  §  750.  Said  the  court  in  Tlnsman  v.  B.  D> 
R.  R.  Co.,  2  Dutch.  148:  "The  position  that  a  corporation  author- 
ized to  construct  public  highways,  or  other  works  of  public  im- 
provement, are  vested  with  tlie  immunities  that  pertain  to  the 
sovereign,  and  are  exempt  from  liability  to  damages  for  injuries 
done  to  individuals  in  the  exercise  of  that  power,  cannot  be  sus- 
tained upon  grounds  of  reason  and  justice.  That  the  individual  is 
entitled,  in  justice  and  equity,  to  remuneration  has  never  been  de- 
nied. It  is  a  principle  of  natural,  as  well  as  constitutional  law, 
that  private  property  can  be  taken  for  public  use  by  virtue  of  the 
eminent  domain,  only  upon  just  compensation.  And  in  regard  to 
that  class  of  injuries  not  falling  within  the  pale  of  the  constitu- 
tional provision,  at  least  where  the  injury  is  direct,  it  is  admitted 
that  the  party  injured,  upon  principles  of  natural  justice,  is  enti- 
tled to  reparation."  The  distinction  is  drawn,  in  that  case,  between 
the  non-liability  of  public  agents,  in  the  construction,  within  their 
limitations,  of  public  works,  and  the  liability  of  private  corporation  a 
authorized  by  the  legislature  to  construct  and  operate  works  for 
their  own  emolument,  though  for  public  advantage. 

The  keeping  of  gunpowder,  nitro-glycerine,  or  other  explosive 
substances,  in  large  quantities,  in  the  vicinity  of  a  dwelling-house 
or  place  of  business,  is  a  nuisance  J96r  «0,  and  may  be  abated  as  such 
by  action  at  law  or  injunction  in  equity;  and  if  actual  injury  results 
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therefrom,  the  person  keeping  them  is  liable  therefor,  even  though 
the  act  occasioning  the  explosion  is  due  to  other  persons,  and  is  not 
chargeable  to  his  personal  negligence.  Wood  on  Nuis.,  §  142;  (hiff 
v.  JV.  &N.  r.  R.  R.  Co.,  6  Vroom,  17;  s.  c,  10  Am.  Eep.  215. 

Onr  statute  prohibits  the  keeping  in  store,  within  a  quarter  of  a 
mile  of  any  town,  etc.,  of  nitro-glycerine  and  of  gunpowder,  in 
larger  quantity  than  a  specified  amount,  making  the  violation  of 
the  prohibition,  in  either  case,  a  misdemeanor.  Eev.  264,  466. 
The  justice  correctly  charged  in  this  case,  that  if  the  nuisance  com- 
plained of  was  a  public  nuisance,  no  degree  of  care  would  relieve 
from  liability  to  respond  for  damages  arising  from  it.  Tremain  v. 
Cohoes  Co.y  2  N.  Y.  1C3;  Wood  on  Nuis.,  §  28. 

There  is,  in  my  opinion  no  error  in  the  judgment  It  should 
be  affirmed. 

Judgment  afflrmed. 

For  affirmance — The  Chakoellob,  Chief  Justice,  Depuk, 
Dixon,  Kkapp,  Reed,   Woodhull,  CLBMEJsrr,  Dodd,   Gbebk, 


Lilly,  Wales. — 12. 
Ibr  reversal  —  None. 


Cole  v.  Bebrt. 

(IS  Vroom,  80a) 

Sale  —  candiiiondl  —  title  cls  against  creditors  of  purchaser, 

WherA  personal  propenj  i»  sold  and  delivered  on  credit  on  the  agreement 
that  title  is  not  to  pass  until  payment  is  complete,  the  purchaser  lias  no 
interest  subject  to  execution  of  hif>  creditors.''^ 

TRESPASS.     The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

R,  8.  Kuhly  for  plaintiff  in  certiorari. 

C,  Van  Sychely  contra. 

*  See  QiXidtXl  v.  Fairbrother  03  R.  I.  £88),  34  Am.  Bep.  081. 
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Depue,  J.  Cole  sued  Berry  in  trespass  for  seizing  and  selling  a 
sewing  machine.  Berry,  as  one  of  the  constables  of  the  county  of 
Hunterdon,  seized  and  sold  the  machine  under  and  by  virtue  of  a 
writ  of  attachment  issued  out  of  the  justice's  court  against  one 
Oustave  Wetzel.  Cole  was  the  owner  of  the  machine.  He  entered 
into  a  contract  for  the  sale  of  it  to  Wetzel,  the  terms  of  which 
appear  in  the  following  agreement  in  writing: 

"  Aknandale,  June  26tt,  1876. 
*<  Whereas,  The  subscriber  have  this  day  purchased  of  Josiah 
Cole  one  Domestic  sewing  machine,  for  the  sum  of  fifty-five  dollars, 
for  which  I  have  given  fifteen  dollars  in  cash,  and  my  note  for 
forty  dollar?,  payable  in  installments  of  five  dollars  a  month,  and  I 
have  allowed  him  to  take  the  machine  in  his  possession.  Now  it  is 
agreed  that  the  said  machine  is  to  be  and  remain  the  property  of 
the  said  Cole,  and  be  subject  to  his  control,  until  the  same  is 
actually  paid  for  in  cash. 

**6usTAVE  Wetzel." 

Cole  delivered  the  machine  to  Wetzel  under  this  arrangement, 
and  it  was  in  the  possession  of  the  latter  when  it  was  levied  on  by 
the  defendant.  For  the  115,  which  by  the  agreement  was  payable 
in  cash,  Wetzel  gave  a  due-bill  payable  in  eight  days.  For  the  bal- 
ance of  the  contract  price  Wetzel  gave  a  note  payable  according  to 
the  terms  of  the  agreement.  Neither  the  due-bill  nor  the  note  has 
been  paid.  On  the  trial  the  court  gave  judgment  for  the  defend- 
ant, on  the  ground  that  the  written  agreement  was  fraudulent  and 
void,  and  that  the  plaintiff  had  no  title  to  the  machine  when  it  was 
attached 

The  agreement  is  in  artistically  drawn.  It  leaves  it  in  some 
doubt  whether  in  legal  import  the  paper  is  to  be  considered  as  a 
"mortgage,  or  conveyance  intended  to  operate  as  a  mortgage," 
within  the  39th  section  of  the  act  concerning  mortgages  (Rev., 
p.  709),  or  as  containing  the  terms  of  a  contract  of  sale  between 
the  parties.  The  court  below  evidently  regarded  it  in  the  latter 
aspect,  for  there  is  no  mention  in  the  case  of  the  filing  or  non- 
filing of  the  instrument  as  a  chattel  mortgage.  Taken  in  connec- 
tion with  the  other  evidence,  the  transaction  is  susceptible  of  such 
an  interpretation,  and  I  will  adopt  that  construction  for  present 
purposes.     I  do  so  the  more  readily  as  either  construction  presents 
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lov  examination  the  soundness  of  the  reason  on  which  the  judg- 
ment of  the  court  was  based. 

The  legal  proposition  which  entered  into  the  judgment  below  is 
either  that  a  contract  for  the  sale  of  a  chattel,  followed  by  delivery 
to  tl)e  vendee,  passes  title  to  the  vendee,  although  it  be  one  of  the 
terms  of  the  contract  that  the  title  shall  not  pass  until  the  contract 
pnce  be  paid,  or  that  such  an  agreement  is,  per  se,  fraudulent  and 
void  as  against  creditors  of  the  purchaser. 

Neither  of  the  foregoing  propositions  contains  a  correct  exposi- 
tion of  the  law.  No  rule  of  law  is  better  settled  than  that  in  the 
sale  of  chattels  property  will  pass  or  not,  according  to  the  intention 
of  parties,  as  expressed  in  the  contract  of  sale.  "It  is  a  general 
rule  that  when  a  man  hath  a  thing  he  may  condition  with  it  as  he 
will."  Shep.  Touch.  118.  Mr.  Benjamin  states  the  general  rule 
in  this  language:  *'  Where  the  buyer  is  by  the  contract  bound  to  do 
any  thing  as  a  condition,  either  precedent  or  concurrent,  on  which 
the  passing  of  the  property  depends,  the  property  will  not  pass 
until  the  condition  be  fulfilled,  even  though  the  goods  may  have 
been  actually  delivered  into  the  possession  of  the  buyer."  Benj. 
on  Sales,  222. 

Payment  of  the  contract  price  is  one  of  tlie  most  usual  conditions 
on  which  the  transfer  of  title  depends.  It  is  generally  a  condition 
to  be  performed  simultaneously  with  delivery.  If  such  ho  the  con- 
tract, a  waiver  of  the  condition  may  be  presumed  from  an  uncon- 
ditional delivery,  without  exacting  payment,  and  iu  the  absence  of 
explanatory  proof,  the  property  will  vest  in  the  purchaser.  2  Kent 
Com.  406;  Smith  y.LyneSy  1  Seld.  41;  Carleton  v.  Sumner,  4  Pick. 
516;  Smith  v.  Devmie,  6  id.  262-266>.17  Am.  Dec.  368;  Farlow  v.  ElliSy 
15  Gray,  229.  But  where  the  delivery  is  conditional,  as  where  the  par- 
ties have  stipulated,  that  notwithstanding  delivery  the  title  shall  not 
pass  until  the  contract  price  be  paid,  property  in  the  chattel  will  not 
pass  to  the  vendee  until  payment  be  made.  The  vendor's  title  is  not 
divested  by  a  conditional  delivery,  if  the  terms  of  sale,  with  respect 
to  payment,  be  not  complied  with.  D*  Wolf  v.  Bahhett,  4  Mas.  289; 
Copland  v.  Bosquet y  4  Wash.  C.  C.  588;  TJie  Oriole,  1  Sprague,  31; 
Pars,  on  Cent.  537.  In  Ballard  v.  Burgett,  40  N.  Y.  314,  Groveb, 
J.,  styles  such  a  contract  an  executory  agreement  that  the  title 
shall  pass  on  the  happening  of  the  stipulated  event — the  payment 
of  the  price.  Mr.  Story  distinguishes  it  from  a  purely  execuiory 
contract  in  this  particular:  that  an  executory  contract  is  absolutely 
Vol.  XXXVI—  G5 
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to  Bcll  at  a  fntnre  titne^  and  a  conditional  contract  is  conditionally 
to  sell.  In  the  one  case,  he  says  the  performance  of  the  contract  is 
suspended,  and  transferred  to  a  future  time;  in  the  other,  the  very 
existence  and  performance  of  the  contract  depends  upon  a  contin- 
gency.    Story  on  Cont.,  §  246. 

As^between  the  immediate  parties  to  the  contract,  the  principle 
above  mentioned  is  inflexibly  adhered  to.  There  is  some  diversity 
of  views  with  respect  to  its  application  us  against  creditors  of  the 
vendee  and  bona  fide  purchasers  from  liim,  for  full  value.  In  some 
of  the  courts  it  has  been  held  that  conditions  in  contracts  of  sale, 
that  title  shall  not  pass  until  payment  of  the  purchase-money,  are 
not  good  as  against  those  claiming  under  the  vendee  as  creditors  or 
purchasers,  when  possession  is  delivered  to  the  vendee.  Another 
class  of  cases  hold,  that  Avhile  conditions  of  this  character  are  valid 
as  against  the  creditors  of  tlie  vendee,  they  are  invalid  as  against 
bona  fide  purchasers  from  him.  These  decisions  are  the  outcome  of 
the  doctrine  that  upon  a  sale  of  chattels,  possession  inconsistent 
with  the  actual  title  is,  per  se,  fraudulent  and  void,  as  against  cred- 
itors and  bona  fide  purchasers.  This  doctrine  is  not  in  force  in  this 
State.  Our  courts  have  held  that  a  possession  which  is  consistent 
with  the  agreement  between  the  parties  is  not,  of  itself,  actually  or 
constructively  fraudulent.  Runyon  v.  Groshon,  1  Beas.  8G;  Broad- 
way Banh  v.  McElraih^  2  id.  24 ;  Miller  v.  Slireve,  5  Dutch.  250. 
A  vendor  who  delivers  possession  of  chattels  to  his  vendee,  under 
an  executory  contract  that  the  title  shall  pass  on  payment  of  the 
contract  price,  may  forfeit  his  property  by  conduct  which  the  law 
regards  as  fraudulent,  as  where  in  addition  to  possession,  ho  clothes 
the  vendee  with  an  apparent  title,  on  the  faith  of  which  thi'rd  per- 
sons are  induced  to  act  in  giving  credit  or  in  becoming  purchasers, 
or  where  he  knowingly  permits  the  vendee  to  exercise  acts  of  own- 
ership over  the  property,  inconsistent  with  only  a  qualified  right  of 
possession,  to  the  injury  of  others.  In  such  cases,  the  question  of 
fraud  becomes  one  of  fact,  to  be  decided  by  a  jury  upon  the  circum- 
stances of  the  particular  case.  But  where  the  case  presents  no  other 
features  than  that  the  vendor  has  entered  into  a  contract  of  sale  on 
credit,  and  has  delivered  the  goods  to  the  vendee,  upon  an  agree- 
ment that  they  shall  remain  the  property  of  the  vendor  until  pay- 
ment of  the  purchase-money,  the  property  in  the  goods  remains  in 
the  vendor  until  payment  be  made,  without  being  subject  to  execu- 
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tion  at  the  suit  of  the  creditors  of  the  vendee,  and  the  title  of  the 
vendor  is  preferred  to  that  of  purchasers  from  the  vendee. 

Possession  by  the  vendee,  under  a  contract  of  sale  containing  a 
stipulation,  whether  verbal  or  in  writing,  that  the  property  shall 
not  pass  until  payment  of  the  contract  price,  is  not  fraudulent,  and 
creditors  of  the  vendee  cannot  seize  the  property  under  execution 
until  the  condition  be  performed.  Bump  on  Fraud.  Conv.  150. 
In  Herring  v.  Hoppock,  15  N.  Y.  409,  the  plaintiif  delivered  a  safe 
to  Brooks  &  Hopkins,  on  a  contract  of  sale  as  follows: 

"  New  York,  February  6,  1852. 

**  Received  from  Silas  C.  Herring  one  Salamander  patent  safe. 
No.  4910,  delivered  to  us  this  day,  under  a  bargain  for  the  sale 
thereof,  and  for  which  we  have  given  our  note  at  six  months  for 
$235.  And  it  is  expressly  understood  that  Herring  neither  parts 
with,  nor  do  Ave  acquire  any  title  to  said  safe,  until  said  note  is  fully 
paid  ;  and  in  case  of  default  in  the  payment  thereof,  at  maturity, 
said  Herring  is  hereby  authorized  to  enter  our  premises  and  take 
and  remove  said  safe,  and  collect  all  reasonable  charges  for  the  use 
of  the  same.  "  Brooks  &  Hopkins.'' 

Brooks  &  Hopkins  failed  to  pay  the  note  mentioned  in  the  agree- 
ment, and  on  the  9th  of  August,  1852,  it  was  protested  for  non- 
payment. On  the  26th  of  June,  1852,  the  safe  was  seized  and  sold 
by  the  sheriflE,  under  executions  against  Brooks  &  Hopkins.  In  an 
action  for  wrongfully  taking  and  converting  the  safe,  the  court 
held  that  under  the  contract  in  question,  the  property  of  the  vendor 
was  not  divested,  and  that  he  could  recover  its  value  of  the  execution 
creditor,  by  whose  direction  the  safe  was  sold,  under  an  execution 
against  the  vendee.  In  Cole  v.  Mann,  3  N.  Y.  Sup.  Ct.  380,  the 
plaintiflfs,  who  were  dealers  in  pianos,  shipped  a  piano  to  one  Jenne, 
under  an  agreement  that  the  piano  should  remain  the  property  of 
the  plaintiffs  till  paid  for,  and  that  if  Jenne  made  sale  of  the  pianO) 
he  should  remit  proceeds  sufficient  to  pay  a  note  he  gave  for  the 
contract  price.  It  was  held  as  against  an  execution  creditor  of  the 
consignee,  that  title  did  not  pass  from  the  consignor,  and  that  the 
property  was  not  liable  to  levy  and  sale  under  an  execution  against 
the  consignee. 

As  to  creditors,  a  sale  and  delivery  of  a  chattel,  on  condition  that 
the  title  shall  remain  in  the  vendor  until  the  price  be  paid,  vests 
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no  titlo  in  the  vendee  before  payment,  which  shall  be  subject  to 
levy  under  an  execution  against  the  vendee.  Marston  v.  Baldwin, 
17  Mass.  606  ;  Blamliard  v.  Child,  7  Gray,  165  ;  Porter  v.  PettengiU, 
12  N.  H.  299 ;  McFarland  v.  Farmer,  42  id.  380 ;  Oaylor  v.  Dyer^ 
5  Cr.  C.  C.  461 ;  Strong  v.  Taylor,  2  Hill,  326 ;  Forbes  v.  Marsh, 
15  Conn.  384-395. 

With  regard  to  purchases  from  a  vendee  in  possession  under  a 
contract  of  sale,  a  distinction  is  observed  between  the  vendor's 
right  to  rescind  the  sale  for  fraud,  and  his  right  to  resume  possession 
where  goods  have  been  delivered  under  a  conditional  contract  of 
sale.  Where  the  sale  is  upon  credit,  but  is  absolute  in  terms,  and 
the  vendor  intends  to  transfer  property  as  well  as  possession,  the 
property  passes  to  the  vendee,  by  the  contract  of  sale,  leaving  in 
the  vendor  only  a  right  of  rescission  for  fraud.  He  may,  in  that 
case,  re-possess  himself  of  the  property,  notwithstanding  a  levy 
upon  it,  under  an  execution  against  the  vendee.  Williamson  v.  N. 
J,  S.  R.  R.  Co.,  2  Stew.  311.  The  title  passing  to  the  vendee,  by 
the  contract,  and  being  vested  in  him  until  the  sale  be  disaffirmed, 
an  innocent  purchaser  for  value  may,  before  disaffirmance  of  the 
sale,  acquire  an  indefeasible  title,  though  the  sale  be  voidable  as 
between  the  original  parties.  Wiite  v.  Garden,  10  C.  B.  019  ; 
Stevenson  v.  Newnliam,  13  id.  285-302  ;  Mowrey  v.  Walsh,  8  Cow. 
238  ;  Root  v.  French,  13  Wend.  570  ;  Hoffman  v.  Noble,  6  Mete.  68. 
But  where  the  vendee  is  in  possession  under  a  conditional  contract  of 
sale,  he  has  no  property  to  convey  to  a  purchaser,  and  the  vendor's 
title  never  having  been  divested,  ho  may  reclaim  the  property,  if  the 
condition  be  not  performed,  even  as  against  a  purchaser  for  value 
in  good  faith.  In  Ballard  \\  Burgett,  40  N.  Y.  315,  the  contest 
was  between  the  vendor  and  a  bona  fide  purchaser  of  the  property 
from  the  vendee.  The  court  held  that  under  a  conditional  con- 
tract to  purchase,  one  of  the  terms  of  which  was  that  the  chattel 
which  was  delivered  to  the  vendee  should  remain  the  property  of 
the  vendor  until  the  contract  price  was  paid,  the  title  remained  in 
the  vendor  against  a  bona  fide  purchaser,  who  bought  of  the  vendee 
in  good  faith,  and  paid  full  value,  without  notice  of  the  rights  of 
the  vendor.  Decisions  of  other  courts,  to  which  we  are  accustomed 
to  look  for  correct  expositions  of  the  common  law,  are  to  the  same 
effect.  Dresser  Mfg.  Co,  v.  Waterston,  3  Mete.  9 ;  Coggill  v.  Hart* 
ford  and  New  Haven  R.  R.  Co.,  3  Gray,  545  ;  Sargent  v.  Metcalf, 
5  id.  306  ;  Burbank  v.  CrooJcer,  7  id.  158  ;  Deshon  v.  Bigehio,  8  id. 
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159 ;  Hirscham  v.  Canney,  98  Mass.  149 ;  Zuchtman  v.  Roberts^  109 
id.  53;  s.  c,  12  Am.  Rep.  063  ;  Benner  v.  Pufer^  114  Mass.  376 ; 
D'Wolfy.  Babbeity  4  Mas.  289  ;  Copland  v.  Bosquet ^  4  Wash.  C.  C. 
508;  Tibbetta  v.  Towle,  12  Me.  341 :  Haven  v.  Emery ,  33  K  H.  66; 
Kimball  y.  Jackman,  42  id.  242. 

The  cases  cited  above  as  holding  the  doctrine,  that  on  a  conditional 
sale  property  continues  in  the  vendor  as  against  creditors  of  and 
purchasers  from  the  vendee,  though  possession  is  delivered  to  the 
latter,  are,  it  seems  to  me,  founded  on  correct  principles.  In  Penn- 
sylvania, a  distinction  is  taken  between  delivery  under  a  bailment, 
with  an  option  in  the  bailee  to  purchase  at  a  named  price,  and  a 
delivery  under  a  contract  of  sale  containing  a  reservation  of  title  in 
the  vendor  until  the  contract  price  be  paid,  it  being  held  that 
in  the  former  instance  property  does  not  pass  as  in  favor  of  cred- 
itors and  purchasers  of  the  bailee,  but  that  in  the  latter  instance 
delivery  to  the  vendee  subjects  the  property  to  execution  at  the 
svit  of  his  creditors,  and  makes  it  transferable  to  bona  fide  purchas- 
ers. Cliamberlain  v.  Smithy  44  Penn.  St.  431;  Rose  v.  Story,  1 
id.  190;  Martin  v.  Mathiot,  14  S.  &  R  214;  ffaak  v.  LindermaUy  64 
Penn.  St  499.  This  distinction  is  discredited  by  the  great  weight 
of  authority,  which  puts  possession  under  a  conditional  contract  of 
sale  and  possession  under  a  bailment  on  the  same  footing  —  liable 
to  be  assailed  by  creditors  and  purchasers  for  actual  fraud,  but  not 
fraudulent  per  se.  Besides  the  cases  already  cited  on  that  subject, 
numerous  decisions  of  like  import  are  referred  to  by  Mr.  Perkins 
in  his  edition  of  Benjamin  on  Sales,  §  320,  note.  From  the  hypoth- 
esis that  inter  partes  no  title  passes  to  the  vendee  under  a  contract 
of  sale  which  is  conditional  as  to  the  transfer  of  title  until  the  con- 
dition is  performed,  the  only  deduction  that  can  rationally  be  made 
is  that  in  such  a  transaction  the  title  of  the  vendor  must  also  pre- 
vail over  the  rights  of  the  creditors  of  a  purchaser  from  the  vendee, 
whose  rights  cannot  rise  higher  than  the  source  from  which  they 
are  derived,  unless  they  can  show  a  title  superior  to  that  of  the 
vendee  whom  they  represent,  arising  from  some  conduct  of  the 
vendor,  which  the  law  denominates  as  fraudulent.  Possession  is 
evidence  of  title,  but  is  not  title,  and  in  thb  State  possession  by  a 
party  not  in  accordance  with  the  actual  state  of  the  title  is  not  per 
M  fraudulent. 

The  judgment  should  be  reversed. 

Judgment  reversed. 
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MtJHLBNBRINCK  V.  COMMISSIONERS, 

(18  Vroom,  364.) 

Municipal  corporation  —  power  to  regulate  and  license  —  taxation. 

Aathoritj  in  a  muaicipal  corporation  to  regulate  and  license  the  bnslneaa  of 
peddling  does  not  warrant  a  tax  upon  such  businesH,  especiallj  when  it  die- 
criminates  against  non-residents.     {See  note^  p.  532.) 

CONVICTION  of  peddling  without  a  license.      The   opinion 
states  the  case. 

Henry  G.  Clayton,  for  prosecutor. 
F.  K,  Porter y  for  defendant 

Knapp,  J.  The  writ  in  this  case  brings  up  for  review  the  con- 
viction of  the  prosecutor  upon  a  complaint  made  by  Augustus  G. 
Viger,  before  Augustus  G.  Lane,  a  police  justice.  The  offense 
charged  against  him  was  a  violation  of  the  twelfth  section  of  a 
certain  ordinance  of  the  Long  Branch  commissioners,  entitled, 
"An  ordinance  concerning  licenses."  The  section,  provides  that 
"no  person  shall  hawk  or  peddle  any  merchandise,  fish,  fruiter 
provisions  of  any  description  in  the  limits  of  the  jurisdiction  of 
this  commission,  or  shall  drive  any  peddler's  wagon,  cart,  or  any 
vehicle  used  in  delivering  goods,  wares  or  merchandise  therein, 
without  being  licensed  by  the  chairman  of  this  board,  as  herein- 
before provided,  under  a  penalty  of  ten  dollars  for  each  and  every 
offense." 

The  first  section  authonzes  the  chairman  of  the  commission  to 
"grant,  under  his  hand  and  seal,  to  so  many  and  such  persons  as 
he  shall  think  proper,  licenses  to  carry  on  trade  or  busmess,  or  to 
drive,  in  the  capacity  of  hucksters,  hawkers  and  peddlers,  within 
said  limits.'*  The  fifth  section  provides  that  **  there  shall  be 
charged  to  each  and  every  person  wlio  shall  have  been  a  resident 
within  the  limits  of  the  jurisdiction  of  the  commission  for  six 
months  prior  to  making  application  for  such  license,  and  paid  to 
the  city  clerk  issuing  the  same  the  following  sums,  to  wit:  for  each 
and  every  hawker  and  peddler,  with  the  privilege  of  using  one  ped- 
dler's wagon,  the  sum  of  three  dollars,  and  for  each  additional 
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wagon  the  sum  of  three  dollars;  for  each  and  every  wagon  or  otheff 
vehicle  employed  or  used  by  dealers  or  merchants  in  the  delivery  of 
goods,  wares  and  merchandise,  the  sum  of  two  dollars;  and  that 
there  shall  be  charged  to  each  and  every  person  who  shall  not  have 
been  a  resident  within  the  limits  aforesaid  for  six  months  prior  to 
making  such  application,  the  following  sums:  for  each  and  every 
liawker,  huckster  and  peddler  using  one  peddler  wagon  the  sum  of 
ten  dollars,  and  for  each  additional  wagon  the  sum  of  ten  dollars ; 
ft)r  each  and  every  wagon  or  other  vehicle  employed  by  dealers  or 
merchants  in  the  delivery  of  goods,  wares  or  merchandise,  the  sum 
of  ten  dollars."  The  remaining  portions  of  the  ordinance  are 
devoted  to  regulating  the  prices  to  bo  charged  for  hacks  and  other 
vehicles,  and  the  conduct  and  deportment  of  the  drivers.  The 
reasons  assigned  for  reversing  the  judgment  of  conviction  are  not 
based  upon  any  alleged  irregularities  in  procedure,  but  are  directed 
against  the  validity  of  the  ordinance  under  which  the  prosecution 
was  had.  They  are,  first,  that  it  is  not  an  ordinance  for  the  regu- 
lation of  the  subjects  of  which  it  treats,  but  one  for  their  taxation 
when  no  power  is  conferred  upon  the  corporation  to  impose  such 
tax  ;  second,  that  regarded  as  a  police  regulation  it  is  unequal  and 
unjust  in  that  it  makes  unwarranted  discriminations  between  citi- 
zetis  possessed  .of  equal  rights  in  the  pursuit  of  the  same  legitimate 
business.  The  prosecutor  was  not  a  resident  within  the  territorial 
jurisdiction  of  the  Long  Branch  commissioners,  and  had  refused  to 
pay  a  license,  as  required  by  the  said  ordinance,  and  the  conviction 
in  his  case  was  a  proper  one  if  the  ordinance  is  valid. 

"  The  Long  Branch  Commissioners  *'  were  created  a  corporation 
by  act  of  the  legislature  in  1867,  and  took  certain  special  powers  of 
control  over  this  summer  resort.  Since  then  its  powers  have  been 
enlarged  by  various  supplements,  some  ten  or  more  in  number. 
The  latest  supplement  was  passed  in  1875.  The  power  is  claimed 
under  it  to  establish  the  ordinance  in  question.  The  33d  and  34th 
sections  of  the  last-mentioned  act  give  power  of  regulation  and  con- 
trol over  a  large  number  of  specially-named  subjects,  and  authorize 
provision  by  ordinance,  by-laws,  etc.,  for  the  general  welfare  of  the 
town.  No  express  warrant  is  given  by  the  charter  to  require  a 
license  to  be  taken  out  by  persons  pursuing  the  business  of  the 
prosecutor. 

Conceding,  as  both  sides  in  this  case  seem  to  do,  that  cither 
under  these  acts  or  in  virtue  of  the  ordinary  powers  of  local  gov* 
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emment  belongiug  to  snch  corporations,  through  which  it  may 
adopt  rules  and  regulations  proper  for  the  good  government  of  the 
municipality,  the  business  of  such  persons  may  be  regulated  and 
controlled  without  express  authority  so  to  do,  and  conceding  that 
requiring  a  license,  as  a  condition  to  the  pursuit  of  the  business,  is 
an  appropriate  method  of  regulating  its  prosecution,  it  is  aright  of 
regulation  merely  belonging  to  that  branch  of  municipal  govern- 
ment known  as  its  police  power.  Authority  under  a  charter,  to 
pass  by-laws  and  ordinances  to  license,  control,  regulate,  or  pro- 
hibit a  business  or  traffic,  within  a  municipality,  gives  no  power  to 
impose  a  tax  for  revenue  purposes.  The  powers  are  essentially 
different  and  distinct  They  may  be  unitedly  exercised,  if  such 
appears  to  be  the  legislative  will,  but  between  them  thei*e  is  no 
necessary  or  legal  connection.  Freeholders  of  Essex  v.  Barbei',  2 
Halst  64.  In  the  recent  case  of  North  Hudson  Co.  Railway  v. 
Hoboken,  12  Vroom,  71,  where  this  question  received  full  considera- 
tion, and  many  authorities  are  collected,  Mr.  Justice  Depue  re- 
marks upon  the  almost  entire  unanimity  of  the  courts,  in  denial  of 
the  ability  of  municipal  governments  to  use  the  power  of  licensing 
as  a  revenue  measure,  unless  a  legislative  intent  is  manifested  that 
such  power  may  be  used  for  that  purpose. 

Is,  then,  the  ordinance  in  question,  so  far  as  it  relates  to  the 
prosecutor  and  those  persons  of  like  employment,  a  matter  of  local 
police,  or  is  it  an  exercise  of  the  power  of  taxation  for  revenue? 
If  the  latter,  it  is  void  and  inefficacious  to  maintain  this  convic- 
tion. That  there  is  no  legislative  authority  given  to  the  corpora- 
tion to  impose  a  tax  upon  this  or  any  other  sort  of  trade,  is  clearly 
discoverable  upon  an  examination  of  its  charter  provisions;  they 
contain  no  such  grant  of  power.  When  the  gi*ant  is  not  made  for 
revenue,  but  for  regulation  merely,  a  fee  for  license  may  be  exacted, 
but  it  should  not  exceed  the  necessary  or  proper  expense  of  issuing 
the  license.  The  fee  must  necessarily  be  prescribed  in  advance, 
and  must  therefore  be  based  upon  estimation.  The  fact  that  the 
license  fee  is  payable  into  the  treasury  of  the  municipality,  pro- 
vided the  fee  be  a  reasonable  one,  does  not  impress  it  with  the 
character  of  a  tax.    Johnson  v.  Philadelphiay  60  Penn.  St.  445. 

It  may  not  be  easy,  in  every  case,  to  determine  with  precision, 
from  the  amount  of  the  fee  charged,  whether  it  is  intended  as  a 
regulation  or  a  tax,  and  all  reasonable  intendment  should  be  in 
favor  of  its  fairness  and  justness  as  a  fee.    A  license  fee  of  13  for 
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hucksters,  hawkers,  and  peddlers,  under  the  ordinance,  is  demanded 
of  persons  who  have  resided  for  six  months  within  the  municipality. 
Assuming  this  to  be  a  reasonable  fee  for  one  so  residing  in  the 
town,  upon  what  principle  can  a  charge  of  tlO  against  one  who  has 
not  resided  there  for  six  months,  or  who  resides  outside  ^of  its 
limits,  be  demanded  as  a  license  fee?  What  circumstances  inci- 
dent to  the  one  can  subject  the  public  officers  to  greater  burden  or 
trouble  in  considering  and  granting  license,  than  those  belonging 
to  the  other?  Again,  it  may  be  asked  why  should  the  use  of  each 
additional  wagon  by  him  so  licensed  call  for  an  additional  license 
fee?  It  could  not  be  charged  for  the  use  of  the  public  streets; 
that  would  be  a  road  tax,  imposed  not  in  a  manner  authorized  by 
law.  If  a  license  fee  of  13  is  adequate  indemnity  to  the  town  for 
the  costs  of  issuing  the  license,  in  the  case  of  the  six  months'  resi- 
dent, I  can  conceive  of  no  circumstance  that  makes  it  inadequate 
indemnity  in  the  other  case.  In  Kipp  v.  CUtf  of  Pnferson,  2 
Dutch.  298,  under  authority  in  the  charter  of  the  city  to  pass 
ordinances  regulating  its  general  police,  an  oi*dinance  passed  exact- 
ing a  fee  of  five  cents  for  each  use  of  the  public  streets  of  Pater- 
son,  to  sell  hay,  wood,  or  country  produce,  or  other  articles  usually 
sold  in  open  market,  was  held  to  be  unreasonable  as  a  regulation, 
and  illegal,  because  it  was  a  tax.  In  Staie  v.  Oily  of  Hoboken,  4 
Vroom,  280,  it  was  held,  that  under  a  charter  giving  authority  to 
the  common  council  to  regulate  the  building  of  vaults,  an  ordi- 
nance requiring  owners  of  lands  to  obtain  permits  for  the  erection 
of  vaults  in  front  of  their  premises,  in  the  streets,  and  requiring 
payments  therefor,  graduated  by  the  area  of  the  vaults,  was  not  a 
police  regulation,  but  a  tax  upon  the  owners  of  the  lands. 

It  is  difficult  to  escape  the  conclusion,  I  think,  drawn  from  the 
whole  tenor  of  this  part  of  the  ordinance,  that  its  purpose  is  to  tax 
these  occupations  for  the  benefit  of  the  treasury.  It  is  irreconcila- 
ble with  any  other  theory.  By-laws  or  rules  directing  the  manner 
of  using  the  public  streets  by  such  persons,  prohibiting  the  use  of 
horns  or  bell  in  the  public  streets,  or  the  public  outcry  of  vendors, 
and  restrictions  of  like  character,  are  properly  regulations.  And 
when  authority  is  given  to  require  the  possession  of  a  license,  as  a 
condition  for  selling,  a  reasonable  fee,  to  cover  probable  expenses, 
can  be  demanded.  But  the  exaction  of  sums  in  excess  of  such  ex- 
penses, and  graduated  by  the  amount  of  business  done,  can  be 
nothing  else  than  a  tax  upon  such  business.  I  think  this  ordinancei 
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SO  far  as  it  affects  the  prosecutor  and  those  of  his  class,  is  void,  a^ 
one  having  for  its  leading  purpose  taxation  for  revenue. 

This  conclusion  leaves  the  prosecution  and  conviction  against  the 
defendant  without  foundation  to  stand  upon.  I  am  of  opinion 
that  the  other  objection  is  equally  fatal  to  it,  viz.,  "that  it  is  un- 
reasonable as  a  regulation,  in  its  discriminations  between  citizens 
residing  in,  and  those  outside  the  limits  of  the  corporation."  It^ 
direct  tendency  is  to  create  monopoly. 

The  corporation  is  not  endowed  with  power  to  pass  ordinances 
in  restraint  of  trade.  Kipp  v.  Paterson,  supra;  Dunham  v. 
Rochester,  5  Cow.  462. 

The  control  it  may  exercise  over  business  and  trade  is  such  only 
as  belongs  to  the  necessities  and  demands  of  local  government,  such 
as  have  relation  to  the  general  prosperity  of  the  citizen,  the  public 
health,  order  and  morals  of  the  community.  It  cannot,  outside  of 
these  considerations,  enter  into  the  arena  of  business  competition, 
to  advance  a  favored  class  and  retard  others.  AH  citizens  in  pur- 
suit of  legitimate,  honest  occupations,  stand  equal  befoi'e  the  law, 
and  a  police  power  intrusted  to  a  corporation  is  unreasonably  exer- 
cised in  making  invidious  distinctions  between  citizens  endowed 
with  equal  rights.  It  is  incompetent  for  this  board  of  commission- 
ers, intrusted,  as  it  is,  with  the  rule  in  local  municipal  affairs,  to 
erect  walls  of  exclusion  against  citizens  without  its  limits,  or  ob- 
struct free  commerce  and  trade  between  them  and  its  own  inhabit- 
ants. No  consideration  has  been  given  to  the  question  whether, 
under  the  powers  granted  to  this  municipality,  it  derives  any  au- 
thority to  require  or  grant  licenses,  in  this  business,  or  exact  license 
fees.  The  question  has  not  been  discussed  in  the  brief  of  counsel 
or  embraced  in  the  reasons  filed,  but  it  may  be  remarked  that  all  its 
authority  in  this  regard  must  rest  in  warrant  from  the  State.  I  think 
the  tenor  of  the  cases  is  to  the  effect  that  power  to  license  must 
come  by  direct  grant,  and  cannot  be  taken  by  implication.  Cooley 
on  Tax.  408.  So  much  of  the  ordinance  as  applies  to  the  prosecutor 
is  illegal  and  void,  and  the  judgment  against  him  must  be  reversed. 

Judgment  reversed. 

Note  bt  the  Rkportbr.— This  was  followed  by  the  same  coiut  in  State  ▼.  If  at/or  of  Nev 
BrwDiwick^  not  yet  reported.  The  following  is  an  abstract  of  that  decision:  In  the  city 
charter  of  New  Brunswick  the  common  council  is  empowered  to  pass  ordinances  to  license 
and  regulate  carmen,  hawkers,  peddlers,  auctioneers,  pawnbrokers,  junk-shop  keepers, 
and  others.  Jfdd,  that  under  this  grant  of  power  the  right  of  taxation  for  revenue  pur- 
poses is  not  conferred.    It  is  purely  a  police  power,  and  must  be  exercised  for  the  purpose 
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of  refirulatioii.  The  city  may  be  incidentally  benefited  by  the  imposition  of  fines  and  pen* 
alties,  but  they  must  be  reasonable  and  appropriate  to  the  regulation  of  the  various  pur- 
suits enumerated.  Any  attempt  to  establish  a  fiscal  scheme  under  the  grant  is  withoiit 
authority  of  law.  Kipp  v.  Patterson,  8  Dutch  898  ;  State  v.  Hoboken,  4  Vroom,  280.  In 
North  HudJion  RaUwauy.  Hdboken,  12  id.  71,  it  is  l^eld  that  the  license  fee  should  be 
placed  within  the  limit  of  the  necessary  or  probable  expense  of  issuing  the  license  and 
inspecting  and  regulating  the  business  the  license  covei^.  A  power  to'* regulate  the 
erection,  continuance,  and  use  of  slaughter-houses  "  in  a  city  includes  the  power  of  pro- 
hibiting within  specifled  limits  or  localities.  Cronin  v.  People,  88  N.  T.  881.  See  note,  S& 
Am.  Hep.  702. 


Wood  v.  Sheldon. 

(la  Vroom,  421.) 

Sale  —  certifieaU  of  indebtednMs  of  eorparation  —  implied  warranty. 

The  plaintiff  in  good  faith  purchased  of  defendant  a  non-negotiable  certificate 
of  scrip  dividend  of  a  corporation.  The  certificate  had  been  illegally  issued, 
and  so  decreed  by  the  Court  of  Chancery.  Beld,  that  plaintiff  could  recover 
the  purchase-money  from  defendant. 

ERROR  to  Supreme  Court.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

P.  L.  Voorhies,  for  plaintiff  in  error. 

F,  A.  Johnson  And  H,  C.  Pitney,  for  defendant  in  error. 

Beasley,  C.  J.  The  problem  which  the  court  is  called  on  to 
solve,  in  this  case,  arises  out  of  the  following  transaction:  The  de- 
fendants, in  the  court  below,  and  who  are  now  the  plaintiffs  in  this 
writ  of  error,  were  stockholders  in  the  Citizens'  Gas  Light  Com- 
pany of  Newark,  when  the  board  of  directors  of  that  corporation 
passed  a  resolution  declaring  a  scrip  dividend  of  ten  per  cent  on 
the  amount  of  the  capital  stock,  with  interest,  payable  at  the  option 
of  the  company,  and  in  pursuance  thereof,  issued  to  the  defendants 
the  certificate  set  out  in  the  special  verdict,  and  which  through 
the  mediation  of  a  broker  was  purchased  of  them  by  the  plaintiff. 
This  instrument  certifies  that  the  defendants  are  entitled  to  the 
sum  of  $1,640,  ''  payable  ratably  with  other  certificates  issued  pur- 
suant to  said  resolution,"  at  the  pleasure  of  the  company,  with  in- 
terest at  the  rate  of  seven  per  cent  per  annum.  It  is  further  found, 
that  in  a  certain  suit  in  the  Court  of  Chancerv,  that  this  and  the 
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other  certificates  of  indebtedness  of  the  same  class,  were  illegally 
and  fraadalently  issaed,  and  it  was  decreed  that  thej  should  be  de- 
hvered  ap  to  be  cancelled.  This  having  been  done,  the  defendant 
in  error  brought  this  action  to  recover  the  money  paid  by  him  in 
this  transaction. 

The  defense  set  up  to  this  claim  is,  that  there  was  no  warranty 
annexed  to  this  sale,  and  that  the  plaintiff  got  the  certificate  of  in- 
debtedness, which  was  the  thing  he  bargained  for. 

But  this  position  rests  plainly,  I  think,  on  a  false  basis.  The 
plaintiff  did  not  bai-gain  for  the  certificate,  but  for  the  money  of 
which  the  certificate  purported  to  be  the  evidence  of  title.  It  serves 
to  simplify  the  point  to  keep  in  mind  the  circumstance  that  this 
certificate  is  not  a  negotiable  instrument,  so  that  the  rule  of  law 
pertinent  to  this  matter  is  the  rule  that  applies  in  the  sale  of  an 
ordinary  uncommercial  chose  in  action.  The  legal  regulations 
which  appertain  to  a  sale  of  such  an  interest  do  not  differ  from 
those  that  attend  the  sale  of  a  chattel.  If  a  person  sells  a  bond,  in 
the  absence  of  a  special  bargain,  the  legal  incidents  of  the  transac- 
tion are  the  same  as  if  the  article  sold  had  been  a  horse.  In  both  in- 
stances, under  ordinary  circumstances,  there  is  an  implied  warranty 
of  title  in  the  thing  sold,  by  the  vendor.  Mr.  Benjamin,  in  his 
work  on  Sales,  states  wliat  he  conceives  to  be  the  English  rule  at 
the  present  day,  in  these  words,  p.  557:  "A  sale  of  personal  chat- 
tels implies  an  affirmation  by  the  vendor,  that  the  chattel  is  his, 
and  therefore  he  warrants  the  title,  unless  it  be  shown  by  the  facts 
and  circumstances  of  the  sale,  that  the  vendor  did  not  intend  to  as- 
sert ownership,  but  only  to  transfer  such  interest  as  he  might  have 
in  the  chattel  sold."  This  is  the  well-known  American  doctrine. 
Appljring  this  principle  in  the  present  instance,  it  is  clear,  that 
under  the  conditions  of  the  sale  the  defendants  by  the  mere  act  of 
selling  impliedly  held  out  that  the  title  to  this  money  was  in  them, 
and  the  certificate  itself  contained  that  averment  It  certified  that 
the  sum  mentioned  was  due  from  the  company  to  the  defendants, 
and  by  the  transfer  of  the  certificate  the  defendants  adopted  that 
statement.  In  point  of  fact  there  was  no  debt  or  money  due,  or 
corporate  liability  of  any  kind.  There  was  nothing  to  sell,  and  con- 
sequently defendants  had  no  title  to  that  which  they  undertook  to 
sell.  The  ill-founded  belief  of  the  defendants,  that  they  were  pos- 
sessed of  a  good  title,  is  an  ingredient  of  the  case  of  no  value,  for 
the  ground  of  recovery  is  not  deceit,  but  warranty. 
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Looking  thus  at  the  facts  before  the  conrt,  in  the  light  of  legal 
principles,  I  have  felt  no  difficalty  in  reaching  this  result,  nor  do 
the  authorities  appear  to  be  in  any  degree  adverse  to  such  a  view. 
The  only  case  to  which  iny  attention  has  been  called,  that  seems  to 
wear  a  hostile  semblance,  is  that  of  Lettauer  v.  Ooldman,  72  N.  T. 
506,  but  on  examination  it  will  be  perceived  that  that  decision  is 
rested  on  a  circumstance  that  is  wantiiig  in  the  present  case,  for 
the  court  expressly  states  that  the  rule  adopted  and  enforced  is  ap- 
plicable only  to  a  contract  by  force  of  which  negotiable  paper  is 
transferred.  The  case  referred  to  decided  that  the  holder  of  a 
promissory  note,  which  was  tainted  with  usury,  and  was  therefore 
void,  could  not  be  held  liable,  he  having  transferred  it  for  a  valua- 
ble consideration,  and  without  knowledge  on  his  part  of  such  de- 
fect This  judgment  is  admittedly  supported  by  no  precedent,  and 
if  we  reason  by  analogy,  there  seems  to  be  strong  ground  to  call 
it  in  question;  but  as  the  authority  is  irrelevant  to  the  present  case, 
it  is  unnecessary  to  pause  upon  it 

The  other  decisions,  as  it  appears  to  me,  lay  down  principles  that 
favor  an  affirmance  of  the  present  judgment  Among  these, 
Yoting  V.  Cohy  3  Bing.  N.  C.  724,  is  a  case  of  mark.  In  that 
case,  the  plaintiff  was  a  stock  broker,  and  had  sold  for  the  defend- 
ant four  Guatemala  bonds,  and  had  paid  him  the  price.  The  bonds, 
after  they  had  been  in  the  hands  of  the  purchaser  two  days,  were 
discovered  to  be  worthless,  for  want  of  being  properly  stamped  ; 
thereupon  the  broker  took  them  back,  and  having  reimbursed  the 
purchaser,  brought  suit  against  the  person  for  whom  he  had  made 
such  sale.  It  was  held  he  was  entitled  to  recover.  The  court,  in 
assigning  its  reasons  for  this  course,  said:  "  It  seems  therefore  that 
the  consideration  on  which  the  plaintiff  paid  his  money  has  failed 
as  completely  as  if  the  defendant  had  contracted  to  sell  foreign 
gold  coin,  and  had  handed  over  counters  instead."  In  the  case  now 
pending,  what  was  purchased  was  a  debt  due  from  this  gas  company, 
and  what  was  received  was  a  paper  which  at  the  time  had  no  value 
and  which  never  had  possessed  any. 

Oompertz  v.  Bartletty  2  £.  &  B.  849,  is  a  case  noticeable  in  this 
connection.  An  unstamped  bill  of  exchange,  indorsed  in  blank, 
was  sold  without  recourse  by  the  holder,  who  was  not  a  party  to 
the  bill.  The  instrument  proved  to  have  been  drawn  in  England, 
and  was  unavailable  for  want  of  a  stamp,  the  vendor  and  purchaser, 
at  the  time  of  the  sale,  being  both  alike  ignorant  of  the  defect 
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Tho  decision  was  that  the  money  so  paid  for  the  bill  could  be  recov- 
ered, the  ground  being  that  tho  article  sold,  as  a  foreign  bill,  did  not 
answer  the  description  by  which  it  was  sold.  In  the  present  case, 
the  thing  ostensibly  sold  had  never  had  a  legal  existence,  so  that  it 
could  not  correspond  with  its  description  at  tho  time  of  sale.  It  will  be 
observed  that  these  two  cases  are  so  much  the  stronger  on  the  point 
in  question,  as  they  relate  to  commercial  paper,  which,  from  its  pe- 
culiar nature,  has  a  certain  merchantable  quality  attached  to  it,  so 
that  when  it  is  sold  without  recourse,  the  inference  is  not  altogether 
unreasonable  that  it  was  the  understanding  that  the  purchaser  as- 
sumed some  of  the  risks  touching  its  validity.  But  such  an  impli- 
cation is  entirely  out  of  place  where  the  transaction  is  an  assign- 
ment of  an  ordinary  chose  in  action,  for  then  the  thing  sold 
constitutes  the  entire  consideration  af  the  purchase,  the  bill  of  sale 
or  certificate  of  transfer  having  no  separate  value  of  its  own. 

Nor  should  these  remarks  be  closed  without  a  reference  to  the 
important  case  af  Tlirall  v.  Newelly  19  Vt.  208,  in  which  it  was 
decided  that  an  assignment  that  described  the  instrument  assigned 
as  *'  a  note,"  amounted  to  a  warranty  that  such  note  was  a  valid  one 
so  far  as  respected  the  capacity  of  the  maker  to  enter  into  the  con- 
tract. In  that  case,  the  note  was  void  because  of  the  insanity  of 
the  drawer  of  tho  note,  and  it  was  held  that  the  money  paid  for 
such  note  could  be  recovered.  The  court  also  express  a  very  decided 
opinion  that  if  the  affair  had  been  devoid  of  any  written  contract, 
the  defendant  would  have  been  liable  to  repay  the  money  received 
by  him  for  such  void  instrument,  inasmuch  as  a  warranty  of  the 
legal  existence  of  the  note  would  have  been  implied  by  law  from 
the  sale  of  it. 

The  cases  cited  in  the  brief  of  the  counsel  of  the  plaintiff  in  er- 
ror appear  to  me  wanting  in  pertinency.  They  are  decisions  eluci- 
dating or  enforcing  the  rule  of  caveat  emptor,  which  it  is  insisted 
applies  as  well  to  a  sale  of  stocks  as  to  chattels.  But  that  rule,  in 
all  cases,  is  applicable  only  to  the  quality  of  the  thing  sold,  and 
not  to  its  title.  So  it  has  no  relevancy  where  a  nonentity  has  been 
the  subject  of  a  sale.  The  precedents  cited  which  maintain  the 
principle  that  where  a  person  gets  what  he  intended  to  purchase, 
he  cannot  repudiate  the  bargain,  no  matter  how  worthless  the  thing 
so  obtained  may  be,  certainly  can  have  no  application  to  this  case, 
in  which  the  vendee  did  not  get  what  he  expected  to  get.  Both 
parties  to  the  present  contract  thought  that  he  was  obtaining  a 
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valid  obligation  of  this  gas  company,  binding  Ch^in  to   pay  this 
large  sum  of  money.     Instead  of  this,  a  nullity  was  passed  to  him. 
The  judgment  should  be  affirmed. 

Judgment  affirmed. 

For  affirmance  —  The  Chief  Justick,  Dixon,  Knapp,  Maqiib, 
Packer,  Kbed,  Soudder,  Van  Syckel,  CLEMBurTy  DoDD^OBBEiTy 
Lathrop,  Wales.  — 13 

For  reversal  —  None. 


Johnson  v.  Arnwine. 

(13  Vroom.  451.) 
Bkidence  —  secondary,  of  lost  writing  —  neanrch. 

In  %n  action  of  malicious  prosecution  for  causing  an  arrest  on  a  criminal 
charge,  it  was  sliown  that  the  justice  had  sent  the  original  complaint  with 
his  warrant  to  the  prosecutor;  that  they  were  last  seen  in  the  grand  jury 
room;  and  that  unsuccessful  search  had  been  made  for  them  in  the  clerk's 
office  and  among  the  prosecutor^s  papers.  Held,  that  parol  evidence  of  their 
contents  was  admissible. 

A  CTION  of  malicious  prosecution.     The  opinion  states  the  case. 

John  71  Bird,  for  plaintiff  in  error. 
7?.  S,  Kuhl,  for  defendant. 

Dbpue,  J.  The  plaintiff  sued  the  defendant  for  a  malicious 
prosecution,  in  causing  his  arrest  on  a  charge  of  larceny.  To  prove 
that  the  defendant  instigated  the  proceedings  before  the  justice, 
the  plaintiff  relied  upon  the  fact  that  the  defendant  made  the 
complaint  before  the  justice,  on  which  the  warrant  was  issued. 
The  complaint  was  in  writing.  On  an  allegation  of  the  loss  of  the 
original  complaint  and  of  the  warrant,  sworn  copies  of  the  com- 
plaint and  warrant  were  admitted  in  evidence.  The  rulings  of  the 
judge  on  this  subject  gave  rise  to  a  bill  of  exceptions  and  to  this 
writ  of  error. 

The  case  was  tried  on  the  theory  that  sworn  copies  were  admissi- 
ble only  as  secondary  evidence,  and  therefore  competent  only  on 
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proof  of  loss  of  the  originals.  I  will  so  consider  the  questions  at 
present 

As  a  foundation  for  the  admission  of  the  copies  in  evidence,  the 
plaintiff  proved  by  the  justice  that  a  complaint  in  writing  was 
made  before  him  by  the  defendant,  and  that  he  issued  the  warrant 
thereon,  and  that  he  gave  the  papers  to  the  defendant's  counsel. 
The  counsel  of  the  defendant  testified  that  he  got  the  papera  —  the 
complaint  and  warrant — from  the  justice,  and  gave  them  to  the 
prosecutor  of  the  pleas ;  that  he  saw  the  papers  before  the  grand 
jury,  and  that  was  the  last  he  saw  of  them.  The  prosecutor  of  the 
pleas  testified  that  the  complaint  and  warrant  were  presented  to  the 
grand  jury,  and  that  the  last  he  saw  of  them  they  were  in  the 
hands  of  the  grand  juiy.  He  further  testified  that  he  had  person- 
ally made  search  for  the  papers  in  his  office,  and  could  not  find 
them.  The  clerk  of  the  court  was  also  called  as  a  witness,  and  tes- 
tified that  he  had  searched  the  files  of  his  office  and  could  not  find 
the^e  papers;  that  he  does  not  remember  of  their  ever  being  there. 
The  plaintiff  was  arrested  on  the  17th  of  December,  1877,  and  the 
complaint  was  heard  and  disposed  of  by  the  grand  jury  at  the  term 
of  April,  1S79.  This  suit  was  commenced  in  May  following,  and 
came  on  for  trial  at  the  term  of  February,  1880. 

At  the  trial,  objection  was  made  to  the  admission  of  the  sworn 
copies  as  secondary  evidence,  on  the  ground  that  there  was  no 
proof  of  diligent  search,  or  of  the  loss  or  destruction  of  the 
originals.  On  the  argument,  the  contention  of  counsel  was  that 
in  order  to  exhibit  the  diligence  required  in  the  search  for  the 
originals,  lie  plaintiff  should  have  caused  search  to  be  made  in  the 
grand  jury  room,  and  if  the  papers  were  not  found  on  such  search, 
he  should  have  called  the  foreman  of  the  grand  jury  and  the  clei-k 
of  the  grand  jury,  if  not  other  members  of  that  body. 

The  theory  on  which  evidence  of  a  secondary  grade  is  admitted 
is  that  the  production  of  the  primary  evidence  is  out  of  the  party's 
power.  The  loss  or  destruction  of  a  paper  is  the  occasion  on  which 
this  rule  is  most  frequently  invoked,  yet  in  the  practical  applica- 
tion of  the  rule  to  lost  papers,  proof  of  loss  or  destruction  so  fully 
as  to  exclude  every  hypothesis  of  the  existence  of  the  original  is 
not  required.  It  is  not  necessary  to  prove,  exhaustively^  that  the 
paper  nowhere  exists.  1  Whart  Ev.,  §  141.  The  question  is 
always  one  of  diligence  in  the  effort  to  procure  the  original^  before 
evidence  of  its  contents  is  resorted  to.    As  a  general  rule,  the  party 
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is  expected  to  show  that  he  has  in  good  faith  exhausted,  in  a  rea- 
sonable degree,  all  the  sources  of  information  and  means  of  dis- 
covery which  the  nature  of  the  case  would  naturally  suggest,  and 
which  were  accessible  to  him.  1  Taylor  Ev.,  §  399;  1  Greenl. 
Ev.  558;  Simpson  v.  Dally  3  Wall.  460.  If  any  suspicion  hangs 
over  the  instrument,  or  there  are  circumstances  tending  to  excite  a 
suspicion  that  it  is  designedly  withheld,  the  most  rigid  inquiry 
should  be  made  into  the  i*easons  for  its  non-production,  but  where 
there  is  no  such  suspicion,  all  that  ought  to  be  required  is  reason^ 
able  diligence  in  the  efforts  to  obtain  the  original.  Miticr  v.  TiU 
loisotiy  7  Pet  99.  Beasonable  search  is  sufficient,  although  it  does 
not  appear  that  every  possible  search  has  been  made.  Hart  v. 
Hari,  1  Hare,  1;  McOahey  v.  Alston,  2  M.  &  W.  206-214. 

No  absolute  rule  has  been  or  can  be  laid  down,  defining  what 
search  shall  be  considered  as  a  search  prosecuted  with  reasonable 
diligence.  The  degree  of  diligence  which  shall  be  considered 
necessary,  in  any  case,  will  depend  on  the  circumstances  of  the 
particular  case  —  the  character  and  importance  of  the  paper  —  the 
purposes  for  which  it  is  proposed  to  use  it,  and  the  place  where  a 
paper  of  that  kind  may  naturally  be  supposed  to  be  likely  to  be 
found. 

The  value  of  a  paper  is  a  circumstance  entering  into  the  degree 
of  diligence  required.  If  the  document  be  an  important  one,  such 
as  that  the  owner  would  have  an  interest  in  preserving  it,  diligent 
search  will  be  required,  but  if  the  paper  be  of  little  or  no  value,  a 
presumption  of  its  loss  or  destruction  will  arise  from  that  circum- 
stance, and  a  slight  degree  of  diligence  may  satisfy  the  court  of  the 
party's  inability  to  produce  it  1  Taylor  Ev.,  §  399.  A  greater 
degree  of  diligence  would  be  expected  in  the  search  for  an  important 
paper,  such  as  a  deed  or  a  subsisting  agreement,  than  would  be 
required  in  the  effort  to  procure  a  paper  of  comparatively  little 
importance,  which  there  would  oe  no  special  interest  in  preserving, 
such  as  a  letter,  an  envelope,  or  a  satisfied  agreement,  or  an  expired 
lease,  or  indenture  of  apprenticeship. 

The  character  of  the  paper  will  also  influence,  greatly,  the  deter- 
mination of  the  place  where,  or  the  person  with  whom,  the  search 
should  be  made.  As  was  said  by  Lord  Ellbkborough,  in  King  v. 
Inhabitants  of  Morton,  4  M,  &  S.  48:  "The  making  search  and 
using  due  diligence  are  terms  applicable  to  some  known  or  probable 
Diace  or  person,  in  respect  of  which  diligence  may  be  used."  "If,** 
Vol.  XXXVI— 67 
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says  Chancellor  Green,  **  the  person  to  whom  tlio  paper  belongs, 
or  who,  by  law,  has  the  custody  of  it,  or  to  whom  it  has  been  in- 
trusted by  another,  testifies  that  he  has  made  diligent  search  for  it, 
where  it  was  likely  to  be  found,  it  is  sufficient  evidence  of  its  loss.'* 
Clark  V.  Hornheck,  2  C.  E.  Green,  430.  ''  The  first  inquiry,"  says 
Blackburn,  J.,  "is,  where  would  the  document  naturally  be,  if  it 
l>c  still  in  existence  ?  for  there  the  search  should  be  made,  and  if 
not  found,  then  secondary  evidence  will  be  admissible.''  Reg.  v. 
Overseers  of  Hinckley,  3  B.  &  S.  885. 

If  the  document  be  a  private  paper,  in  which  the  par(y  offering 
secondary  evidence  of  its  contents  has  a  peraonal  interest,  and  it  bo 
un  important  paper,  such  as,  in  the  usual  course  of  business,  would 
be  likely  to  be  in  his  possession,  or  in  the  possession  of  another,  for 
his  benefit  —  as,  for  instance,  articles  of  agreement  to  which  he  is  a 
party —  pursuit  of  it  in  every  direction  in  which  the  original  can 
be  traced  may  reasonably  be  required,  before  secondary  evidence  of 
its  contents  will  be  received.  Smith  v.  Axtell,  Saxt.  494.  If  the 
document  be  one  in  which  other  persons  ai'c  also  interested,  which 
lilts  been  })laced  in  the  hands  of  a  custodian,  for  safe  keeping,  the 
latter  must  be  required  to  make  search,  and  the  fruitlessness  of 
such  search  be  shown,  before  secondary  evidence  can  be  let  in. 
1  Whart.  Ev.,  §  144  ;  Hart  v.  Hart,  1  Hare,  8.  If  the  paper  be  one 
of  importance  chiefly  to  third  persons,  search  among  the  papers  of 
such  of  the  parties  as  would  have  an  interest  in  the  pi-eservation  of 
the  paper,  or  would,  under  the  circumstances,  be  likely  to  have  it 
in  possession,  will  be  sufficient.  Reg,  v.  Overseers  of  Hinckley, 
3  B.  &  S.  885  ;  Minor  y.  Tillotson,  7  Pet.  99;  King  wood  v,  Bethlehem  y 
1  Green,  221. 

If  the  paper  be  one  of  a  kind  that  in  the  usual  course  of  business 
would  have  a  pix)per  place  of  deposit,  search  in  that  place  is  all  that 
will  be  required,  and  in  the  absence  of  grounds  of  suspicion  that 
the  original  has  been  fraudulently  withheld,  will  justify  the  admis- 
sion of  secondary  evidence,  without  calling  persons  who  have  had 
access  to  the  paper,  and  possibly  might  have  the  original  in  their 
possession.  1  Taylor  Ev.,  §401.  In  a  settlement  case,  evidence 
was  given  that  search  was  made  in  the  parish  chest  for  the  inden- 
ture of  apprenticeship  of  a  pauper,  and  that  it  could  not  be  found 
there.  The  court  held,  that  inasmuch  as  it  was  the  duty  of  the 
overseers  to  deposit  the  indenture  in  the  parish  chest,  inability 
to  find  it  there  raised  a  presumption  of  its  loss  or  destruction, 
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sufficient  to  justify  socoudary  evideuce  of  its  contents.  Rex  v. 
InliaMtants  of  Stourbridge,  8  B.  &  CJ.  96.  In  another  settle- 
ment case,  search  in  the  office  of  the  landlord  for  a  lease  of 
lands  to  the  pauper  was  ilcclai-ed  to  have  been  sufficient,  with- 
out calling  the  landlord  jis  a  witness,  if  it  had  been  proved  that  the 
landlord's  office  was  the  proper  place  of  deposit.  Kegina  v.  Saffron 
Hilly  1  El.  &  Bl.  93.  It  being  shown  that  it  was  the  custom  to  return 
cancelled  checks  to  the  clerk  of  the  parish,  and  to  deposit  them  in  an 
apartment  of  the  parish  work-house,  search  in  that  place  for  a  can- 
celled check  was  held  to  be  sufficient  search  to  let  in  secondary 
evidence  of  the  contents  of  the  check,  without  serving  a  notice 
to  produce  on  the  clerk  to  whom  the  check  was  delivered  —  he  being 
a  defendant  in  the  cause  —  or  calling  his  successor,  who  was  out  of 
office.  McOahey  v.  Alston^  2  M.  &  W.  206.  To  prove  a  warrant  to 
levy  borough  rates,  the  high  constable  of  the  borough  was  called, 
and  swore  that  he  had  deposited  his  warrant  in  his  office,  and  on  a 
search  could  not  find  it;  secondary  evidence  of  its  contents  was  ad- 
mitted, although  it  appeared  that  the  town  clerk  had  access  to  the 
sheriff's  office,  and  he  was  not  called  as  a  witness.  Fernley  v. 
Worthingtony  1  M.  &  G.  491.  When  the  surrogate's  office  is  by 
law  made  the  place  of  deposit  for  an  ancient  will,  ineffectual  search 
there  was  held  sufficient  to  authorize  the  admission  of  a  certified 
copy  as  secondary  evidence  of  its  contents.  Jackson  v.  Eusselly  4 
Wend,  543.  Unsuccessful  search  for  an  appeal  bond  by  the  justice 
to  whom  it  was  delivered,  among  the  papers  m  his  office  and  in  the 
county  clerk's  office,  in  the  place  where  such  bonds  are  usually  kept, 
without  success,  was  adjudged  sufficient  evidence  of  loss  to  admit 
parol  evidence  of  its  contents.  Teall  y.  Van  Wyck,  10  Barb.  376. 
Proof  that  a  ship's  papers  were  seized  with  her  and  delivered  into 
court  when  she  was  condemned,  and  that  a  certain  paper  belonging 
to  her  could  not  be  found  there  on  search,  is  sufficient  evidence  of 
loss  to  warrant  the  introduction  of  parol  evidence  of  its  contents. 
Francis  v.  Ocean  Insurafice  Co.,  6  Cowp.  404, 

Much  more  will  the  place  for  deposit  be  the  place  for  the  search, 
when  the  document  is  one  of  public  concern,  and  there  is,  by  law,  a 
place  where  such  instruments,  in  due  course  of  law,  should  be  de- 
posited and  be  found.  In  case  the  custody  of  a  paper  is  committed  by 
law  to  a  particular  officer,  as  such,  search  in  his  office  and  among 
his  official  papers  will  generally  be  sufficient.  Proprietors  v.  Bat^ 
ties,  6  Vt.  396.    It  being  the  custom  of  the  sheriff's  officer  to  de- 
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liver  his  warrants  to  the  auctioneer,  to  be  transmitted  to  the  excise 
office,  through  the  supervisor  of  excise,  search  in  the  sheriff's  office 
and  among  the  auctioneer's  papers,  with  a  search  at  the  excise  office, 
was  held  sufficient,  without  calling  the  supervisor  or  searching  his 
papers,  the  failure  to  call  the  supervisor  or  to  examine  his  papers 
being  excused  on  the  presumption  that  the  supervisor  did  his  duty, 
and  sent  up  all  the  papers  delivered  to  him.  Minshall  v.  Lloyd^  2 
M.  &  W.  450.  In  an  action  for  maliciously  causing  the  plaintiff's 
arrest  on  a  criminal  charge,  it  appeared  that  the  depositions  taken 
before  the  magistrate  were  delivered  by  him  at  the  Court  of  Quar- 
ter Sessions,  either  to  the  clerk  of  the  peace  or  to  his  deputy,  and 
search  being  made  by  the  clerk  among  his  papers,  without  the  de- 
positions being  found,  it  was  held  to  be  sufficient,  and  that  it  was 
not  necessary  to  call  the  deputy  clerk  to  prove  that  the  papers  were 
not  in  his  possession,  inasmuch  as  it  was  his  duty,  if  he  received 
them,  to  deliver  them  to  his  principal,  and  that  therefore  the 
plaintiff  had  a  right  to  expect  that  the  depositions  were  in  the  prin- 
cipal's hands.  In  delivering  his  judgment,  Best,  J.,  said  that  the 
plaintiff  had  provided  himself  with  the  testimony  of  the  person  who 
ought  to  have  had  the  depositions,  if  they  were  not  returned  to  the 
Sessions,  and  of  the  ])erson  who  ought  to  have  had  them  if  they  had 
been  returned;  that  if  the  deputy  received  them,  he  received  theui 
for  his  master,  and  he,  in  due  course,  would  have  placed  them 
among  his  papers,  and  not  being  found  among  them,  the  fair  pre- 
sumption was  that  they  were  lost  or  destroyed.  Freeman  v.  Arkell, 
2  B.  &  C.  494. 

The  cases  cited  are  precedents  illustrative  of  the  principle  by 
which  courts  are  guided  in  admitting  secondary  evidence  of  the  con- 
tents of  a  written  instrument  The  court  will  require  a  reasonable 
assurance  that  evidence  of  a  higher  nature  is  not  withheld  or  sup- 
pressed by  the  party  offering  secondary  evidence  {Clark  v.  Hornbeck^ 
2  C.  E.  Green,  430),  and  will  administer  the  rule  that  a  party  shall 
produce  the  best  evidence  he  has  in  his  power  to  produce,  so  as  to 
guard  against  frauds,  surprise,  and  imposition.  Cornett  v.  Williams, 
20  Wall.  226. 

The  proof  of  loss  being  a  matter  preliminary  to  the  admission  of 
evidence  in  the  cause,  the  question  of  its  sufficiency  is  for  the  court 
If  the  decision  of  the  judge  upon  the  testimony  offered  on  that 
subject  is  liable  to  review  on  writ  of  error  (see  Harrxson  v.  Allen, 
11  Vroom,  556;  Beg.  v.  Overseers  of  Hinckley,  3  B.  &  S.  885; 
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Minor  v.  Tillotson,  7  Pet.  99;  Simpson  v.  Dall,  3  Wall.  460),  the 
onus  is  on  the  plaintiff  in  error  of  showing  that  the  result  reached 
was  erroneous  {Queen  v.  Saffron  Hilly  1  El.  &  Bl.  93),  and  there 
should  be  no  reversal  unless  it  clearly  appeara  that  the  court  below 
was  in  error  and  that  injustice  was  done  by  the  erroneous  decision. 

In  the  present  case  the  missing  papers  were  papers  in  a  criminal 
prosecution.  The  plaintiff  had  no  control  over  them  —  no  power 
to  take  them  into  his  custody  nor  to  determine  the  custody  in 
which  they  should  be  kept,  and  consequently  had  no  responsibility 
cast  upon  him  for  their  safe-keeping.  It  was  the  duty  of  the  mag- 
istrate to  transmit  these  papers  to  the  clerk  of  the  Court  of  Oyer 
and  Terminer,  or  deliver  them  to  the  prosecutor  of  the  pleas  of  the 
county.  The  papers  were  delivered  to  the  public  prosecutor  and 
were  laid  before  the  grand  jury.  The  plaintiff's  attorney  saw  them 
before  the  grand  jury,  but  he  had  no  control  over  them  while  they 
were  there.  The  proper  place  for  their  deposit  was  among  the  files 
of  the  court,  there  to  be  kept  as  public  records ;  and  when  the 
criminal  prosecution  was  ended  it  was  the  duty  of  the  prosecutor  to 
have  them  placed  among  the  records  of  the  court. 

In  preparing  his  case  for  trial  the  plaintiff's  attorney  had  a  right 
to  expect  that  these  public  records  were  in  their  proper  depository. 
He  was  under  no  obligation  to  anticipate  that  they  had  by  the  over- 
sight or  neglect  of  others  become  mislaid  or  lost.  Being  unable  to 
obtain  them  from  the  files  of  the  court,  he  caused  search  to  be 
made  in  the  clerk's  office  and  among  the  papers  of  the  prosecutor, 
the  only  places  where  papers  of  this  character,  if  not  lost  or  mislaid, 
would  be  likely  to  be  found,  and  he  was  not  chargeable  with  a  duty 
to  search  for  them  elsewhere.  The  plaintiff  could  have  no  interest 
in  withholding  or  suppressing  the  original  papers,  and  his  search 
for  them  was  all  that  could  reasonably  be  required. 

Error  was  also  assigned  to  the  admission  of  the  deposition  of  Mr. 
Rafferty.  The  witness  was  sick  and  under  the  charge  of  a  physi- 
cian, who  testified  that  it  would  not  be  prudent  for  him  to  leave 
his  room  and  come  into  court.  The  deposition  was  taken  on  notice 
and  in  the  presence  of  the  defendant's  counsel.  It  was  taken  dur- 
ing the  trial  of  the  case  and  before  a  judge  of  the  Court  of  Common 
Pleas.  The  objection  to  the  reading  of  the  deposition  was  on  the 
ground  of  the  shortness  of  the  notice  given,  and  of  its  being  taken 
after  the  trial  had  been  commenced. 

The  deposition  was  regularly  taken,  pursuant  to  the  25th  section 
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of  the  act  concerning  evidence.  Rev.,  p.  382.  That  section  pro- 
vides for  the  taking  of  the  deposition  of  a  witness  who  is  in  this 
State,  but  is  ancient  or  very  infirm,  or  is  sick,  or  is  about  to  go  out 
of  the  StAte,  before  certain  officers  —  araong  whom  a  judge  of  the 
Court  of  Common  Pleas  is  mentioned  —  on  notice  to  the  adverse 
party,  immediately,  or  at  such  short  day  iis  the  case  in  the  opinion 
of  such  officer  may  require.  Ogden  v.  Robertson^  3  Green,  124, 
which  held  that  a  commission  for  the  examination  of  witnesses 
must  be  executed  and  returned  before  the  trial  of  the  cause,  was 
decided  under  the  act  of  February  18,  1799  (Rev.  L.,  p.  437), 
which  provided  for  the  taking  of  the  depositions  of  witnesses, 
domestic  and  foreign,  by  commission,  on  interrogatories  and  cross- 
interrogatories.  The  25th  section  of  the  present  act  was  originally 
introduced  in  the  revision  of  184G.  The  section  as  it  stood  in  the 
revision  of  1846  provided  for  tlie  examination  of  a  witness  who  is 
in  this  State,  and  is  about  to  go  out  of  the  State,  or  is  ancient, 
infirm  or  sick,  before  certain  officers,  in  lieu  of  his  examination  by 
commission.  R.  S.,  p.  961,  §  6.  In  the  revision  of  1874  the  act 
was  further  amended,  and  at  present  the  deposition  of  a  domestic 
witness  can  only  bo  taken  under  the  25th  section  of  the  act,  and 
the  taking  of  depositions  by  commission  on  interrogatories  and 
cross-interrogatories  is  only  permissible  when  the  witness  resides 
out  of  the  State.  Rev.,  p.  382,  §  25;  p.  383,  §  29.  In  the  present 
act  there  is  no  requirement,  expressly  or  by  implication,  that  a 
deposition  taken  under  the  25th  section  of  the  act  shall  be  taken 
before  trial.  Read  v.  Barker,  1  Vroom,  378.  The  section  ex- 
pressly authorizes  the  time  and  length  of  notice  to  be  fixed  by  the 
officer  in  his  discretion.  The  deposition  was  regularly  taken,  and 
there  is  no  ground  to  believe  that  the  officer  before  whom  it  was 
taken  exercised  his  discretion  unfairly  or  oppressively  in  designat- 
ing the  notice  to  be  given. 

There  is  no  error  apparent  on  the  record,  and  the  judgment 
should  be  affirmed. 

Jiidgmeni  affirmed. 
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Smith  v.  Oxfoud  Ieon  Compaky. 

(18  Vroom,  4m.) 
MaMer  and  servant  —  negligeiwe  —  corporation  —  use  of  dangerous  explosives. 

The  plaintiff  engaged  in  the  service  of  a  corporation  as  a  miner.  At  that  time 
ordinary  blasting  powder  was  used.  Subsequently  giant  powder,  a  more 
dangerous  explosive,  was  substituted  by  order  of  the  president.  The  plaint- 
iff was  not  informed  of  the  proper  mode  of  using  it,  although  the  corpora, 
tion  had  printed  directions.  The  plaintiff  being  injured  by  an  explosion^ 
held^  that  the  corporation  was  liable. 

ACTION  of  damages  for  personal  injury  by   negligence.     The 
opinion  states  the  case.     The  plaintiff  had  judgment  below» 

I  (envy  S,  Harris,  for  plaintiff. 

/.  G,  Shipman  and  J.  D,  Bedle,  for  defendants. 

Van  Syckel,  J.  The  plaintiff,  while  engaged  in  the  service  of 
the  Oxford  Iron  Company  as  a  miner,  in  September,  1874,  lost  his 
eyes,  and  was  otherwise  severely  injured  by  an  explosion  of  giant 
powder.  The  plaintiff  charged  the  company  with  negligence  in  in- 
troducing the  new  explosive  without  informing  his  superiors  or  in- 
structing him  as  to  the  proper  manner  of  using  it,  and  without 
advising  him  fully  of  its  dangerous  character.  The  verdict  below 
was  for  the  plaintiff,  and  the  case  is  here  on  rule  to  show  why  a 
new  trial  should  not  be  granted. 

The  negligence  to  bo  actionable  must  be  that  of  the  company.  A 
servant  who  is  injured  by  the  negligence  of  a  fellow-servant  cannot 
maintain  an  action  against  the  master  for  such  injury.  The  gen- 
eral rule  which  gives  immunity  to  the  superior  results  from  consid- 
eration of  justice,  as  well  as  of  policy.  The  theory  is  that  one  who 
engages  in  the  employment  of  another,  for  the  performance  of  speci- 
fied services  for  hire,  takes  upon  himself  the  ordinary  risks  and 
perils  incident  to  the  performance  of  such  services,  and  in  legal  pre- 
sumption the  compensation  is  adjusted  accordingly.  Paulmier  v. 
Brie  R.  R,  Co.^  5  Vroom,  151;  McAndrews  v.  Burns,  10  id.  117. 

To  constitute  persons  fellow-servants,  they  need  not  be  engaged 
in  the  same  place  or  in  the  same  particular  work.     It  is  sufficient 
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if  they  are  in  the  service  of  the  same  master,  engaged  in  the  same 
common  work  and  acting  for  the  accomplishment  of  the  same  gen- 
eral purpose.  That  to  exempt  the  master,  the  servant,  to  whose 
negligence  the  injury  is  to  be  attributed,  need  not  be  on  a  parity  of 
service  with  the  party  injured,  nor  be  engaged  in  the  same  particu- 
lar work,  is  established  by  a  long  line  of  cases.  Charles  v.  Walker, 
38  L.  T.  (N.  S.)  773;  Searle  v.  Lindsay,  11  C.  B.  (N.  S.)  429;  Mor- 
gan  v.  Vale  of  Neath  R.  R.  Co.,  L.  R.,  1  Q.  B.  149;  Feltham  v.  Eng- 
land,  L.  R.,  3  Q.  B.  33;  Howell  v.  Landore  Co,,  L.  R,  10  Q.  B.  62  : 
Wright  V.  K  Y.  Cent.  R.  R.  Co.,  25  K  Y.  562;  Wilson  v.  Merry,  1 
H.  L.,  Sc.  App.  326;  Warner  v.  Erie  R.  R.  Co,,  39  N.  Y.  468; 
CJiarles  v  Taylor,  3  L.  R,  C.  P.  Div.  492;  Lehigh  Valley  Coal  Co.  v. 
Jo7ies,  8G  Penn.  St  432;  Whart.  Neg.,  §  229,  and  notes. 

But  if  there  is  negligence  on  the  part  of  tlie  master  in  selecting 
proper  servants,  or  in  furnishing  safe  iu>;:  uices  for  the  conduct  of 
the  business,  the  master  is  responsible. 

The  contention  in  these  cases  has  been  as  to  when  the  negligence 
of  the  servant  can  be  imputed  to  the  master.  Authorities  of  great 
weight  have  held  that  if  the  master  places  the  entire  charge  of  the 
business  in  the  hands  of  an  agent,  exercising  no  authority  therein, 
he  may  be  liable  for  the  negligence  of  such  agent  to  a  subordi- 
nate employee,  and  that  this  rule  prevails,  whether  the  master  be  an 
individual  or  a  corporation.  Otherwise,  corporations  would  escape 
liability,  owing  to  the  fact  that  their  business  must  necessarily  be 
transacted  by  agents. 

In  Mullan  v.  Philadelphia  and  Southern  Mail  Steamship  Co.,  78 
Penn.  St.  25 ;  s.  c,  21  Am.  Rep.  2,  Justice  Woodward  delivered 
the  opinion  of  the  court,  saying  that  "  Where  a  master  places  the 
entire  charge  of  his  business,  or  a  branch  of  it,  in  the  hands  of  an 
agent,  exercising  no  discretion,  and  no  oversight  of  his  own,  the  neg- 
lect of  the  agent  of  ordinary  care  in  supplying  and  maintaining 
suitable  instrumentalities  for  the  work  required  is  a  breach  of  duty 
for  which  the  master  should  be  liable.  The  negligence  of  the  agent, 
witli  such  power,  becomes  the  negligence  of  the  master. 

In  Frazier  v.  Pennsylvania  R.  R.  Co.,  38  Penn.  St  104,  the  suit 
was  by  a  brakeman,  for  personal  injury  caused  by  negligence  of  a 
conductor.  The  plaintiff  rested  his  right  to  recover  upon  the  alleged 
carelessness  of  the  superintendent  of  the  company,  whose  duty  it 
was  to  employ  conductors,  in  the  selection  of  this  conductor. 

Chief  Justice  Lowrie  delivered  the  opinion  of  the  court,  declar- 
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ing  that  the  superintendent  stood  for  the  company  in  this  respect, 
and  that  his  negligence  was  the  negligence  of  the  company. 

Ardesco  Oil  Co.  v.  Gilson,  63  Penn.  St.  146,  was  a  suit  by  an  em- 
ployee who  was  injured  by  an  explosion  of  stills.  The  stills  were 
constructed  under  the  direction  of  the  president  of  the  company, 
who  was  not  an  expert  in  that  business,  and  who  was  without  the 
experience  necessary  for  that  work.  The  stills  wei-e  found  by  the 
jury  to  be  of  insuflBcient  strength,  and  for  the  imperfect  construc- 
tion of  them  by  the  pi-esident  the  company  was  held  liable.  The 
officer  having  charge  of  their  business  was  regarded,  for  all  prac- 
tical purposes,  as  the  corporation  itself. 

In  Patterson  v.  Pittsburg  and  ConneUsville  R.  R.  Co.,  76  Penn. 
St.  389  ;  s.  c,  18  Am.  Rep.  412,  the  plaintiff  was  conductor  of  the 
defendants'  train,  and  was  injured  by  reason  of  the  defective  con- 
struction of  the  side  track  on  which  he  was  required  to  run  out  The 
superintendent  and  foreman  of  the  road  had  notice  of  the  defect. 
The  court  charged  the  company  with  the  negligence  of  the  officer 
who  had  the  care  of  the  construction  and  maintenance  of  the  side 
track. 

In  Huntington  and  Broad  Top  R,  R.  Co.  v.  Decker^  84  Penn.  St. 
419,  the  plaintiff  was  the  wife  of  an  engineer  who  was  killed  by  the 
carelessness  of  the  conductor.  The  recovery  below  was  by  reason 
of  the  alleged  unfitness  of  the  conductor,  which  was  known  to  the 
superintendent  of  the  road.     The  judgment  was  affirmed. 

In  Ohio,  where  one  servant  is  placed  by  his  employer  in  a  posi- 
tion of  subordination,  and  subject  to  the  orders  and  control  of 
another,  and  such  inferior  servant,  in  the  discharge  of  his  duties,  is 
injured,  without  fault  of  his  own,  by  the  negligence  of  the  superior 
servant,  the  master  is  liable.  Cleveland,  etc.,  R.  R.  Co.  v.  Keary,  3 
Ohio  St  201  ;  Berea  Stone  Co.  v.  Kraft,  31  id.  287 ;  8.  c,  27  Am. 
Rep.  510. 

But  where  no  control  is  given  to  one  over  another,  an  action 
will  not  lie.     Whaalan  v.  Mad  River  R.  R.  Co.,  8  Ohio  St  249. 

The  Supreme  Court  of  Missouri,  in  Cook  v.  Hann.  <§  St.  Jo.  R. 
R.  Co.f  63  Mo.  397,  decided  that  a  superintendent  of  work  was  a 
vice-principal  of  the  railway  company,  and  that  his  negligence,  by 
which  a  teamster  in  the  employ  of  the  company  was  injured,  was 
imputable  to  the  company. 

The  same  court  held  that  an  architect  and  superintendent  who 
Vol.  XXXVI— 68 
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has  general  charge  of  the  erection  of  a  building  is  not -a  fellow- 
servant  with  those  at  work  on  the  same.  Whalen  y.  OmUenary 
Church,  62  Mo.  326. 

Justice  CoOLEY,  in  Chicago  R,  R.  Co.  v.  Bayfield^  37  Mich.  205, 
lield  that  the  conductor  of  a  construction  train  was  not  a  fellow- 
servant  with  a  common  laborer  employed  on  the  train. 

In  Tennessee  a  section  boss  on  a  railroad  is  not  regarded  as  a 
fellow-servant  of  those  who  work  under  him.  Louisville,  etc,  R. 
R.  Co.  V.  Boioler,  9  Heisk.  8CG;  Nashville  R.  R,  Co.  v.  Jones,  id.  27, 

The  superintendent  of  a  railway  company  who  has  been  clothed 
by  the  board  of  directors  with  power  to  act  as  the  immediate  repre- 
.sentative  of  the  company,  its  corporate  executive  officer,  intrusted 
with  the  power  of  the  board  of  directors,  so  far  as  relates  to  the 
management  and  control  of  its  trains,  is  the  alter  ego  of  the  com- 
pany, and  not  a  fellow-servant  with  ordinary  employees.  Washburn 
V.  Nashville  R,  R.  Co.,  3  Head,  638. 

The  rule  is  ably  discussed  by  Justice  Folgek  in  Lanitig  y.  New 
Yorh  Central  R.  R.  Co.,  49  N.  Y.  521;  s.  c,  10  Am.  Rep.  417, 
where  he  says  that  "The  duty  of  the  master  to  the  servant  and  the 
implied  contract  between  them  is  to  the  effect  that  the  master 
shall  furnish  proper  and  adequate  machinery  and  appliances  for  his 
work,  and  shall  employ  skillful  and  competent  fellow-servants,  and 
shall  use  due  and  reasonable  care  to  that  end.  This  duty  is  to  be 
affirmatively  and  positively  fulfilled  and  performed." 

The  same  view  was  expressed  by  Chief  Justice  Church  in  deliv- 
ering the  opinion  of  the  court  in  Flike  v.  Boston  and  Albany  R.  R. 
Co.,  53  N.  Y.  549,  553;  s.  c,  13  Am.  Rep.  545.  "The  true  rule, 
I  apprehend,  is  to  hold  the  corporation  liable  for  negligence  or 
want  of  proper  care  in  respect  to  such  acts  and  duties  as  it  is 
required  to  perform  and  discharge,  as  master  or  principal,  without 
regard  to  the  rank  or  title  of  the  agent  intrusted  with  their  per- 
formance. As  to  such  acts,  the  agent  occupies  the  place  of  the 
corporation,  and  the  latter  should  be  deemed  present,  and  conse- 
quently liable  for  the  manner  in  which  they  are  performed.  If  an 
ugent,  whose  duty  it  is  to  employ  servants  or  provide  materials  for 
the  company,  acts  negligently  in  that  capacity,  his  fault  is  that 
of  the  company,  because  it  occurred  in  the  performance  of  the 
principal's  duty,  although  only  an  agent  himself." 

In  Ford  v.  Fitchbnrg  R.  R.  Co.,  110  Mass.  240;  s.  c,  14  Am. 
Rep.  598,  the  Supreme  Court  of  Massachusetts  held  that  "  The  rule 
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of  law  which  exempts  the  master  from  responsibility  does  not 
excuse  the  employer  from  the  exercise  of  ordinary  care  in  supplying 
suitable  instrumentalities  for  the  performance  of  the  required 
work,  and  the  fact  that  it  is  a  duty  which  must  always  be  dis- 
charged, when  the  employer  is  a  corporation,  by  oflScers  and  agents, 
docs  not  relieve  the  corporation  from  the  obligation." 

In  Brichner  v.  New  York  Central  R,  R,  Co.,  2  Lans.  506,  after 
full  review  of  the  cases,  the  rule  was  delared  to  be  that  *'  Where  a 
corporation  through  its  directors  commits  the  charge  of  its  busi- 
ness to  the  hands  of  an  agent,  exercising  no  superinteudonce  over 
him,  the  corporation  will  be  liable  to  a  subordinate  employee  for 
the  negligence  of  such  agent  in  employing  co-servants  or  in  provid- 
ing suitable  appliances  for  the  work."     Affirmed  in  49  N.  Y.  672. 

Malone  v.  Hathaway,  64  N.  Y.  5;  s.  c,  21  Am.  Rep.  573,  makes 
the  distinction  between  natural  and  artificial  persons,  that  it  is  only 
where  the  master  withdraws  from  the  management  of  the  business, 
intrusting  it  to  a  middleman  or  superior  servant,  or  where,  as  in 
case  of  a  corporation,  the  business  is  of  such  a  nature  that  the  gen- 
eral management  and  control  thereof  is  necessanly  committed  to 
agents,  that  the  master  can  be  held  liable  to  a  subordinate  for  the 
negligent  acts  of  one  thus  placed  in  his  stead.  Under  this  rule,  a 
foreman  who  had  no  delegation  of  power  or  control,  but  who  was 
merely  charged  with  special  duties,  was  held  to  be  a  fellow-servant. 

The  doctrine  of  the  case  last  cited  is  declared  by  Mr.  Wharton  in 
his  work  on  Negligence,  §  220,  to  be  in  harmony  with  the  American 
cases.  The  English  courts  have  not  assented  to  this  rule,  ffowella 
v.  Landore  Steel  Co.,  L.  E.,  10  Q.  B.  63;  Wilson  v.  Merry,  L.  R., 
1  H.  L,  Sc.  &  Div.  App.  326 ;  Feltham  v.  England,  L.  R.,  2  Q.  B.  33. 

In  Howells  v.  Landore  Co.  Chief  Justice  Cockburn  said  that 
since  the  decision  of  Wilson  v.  Merry  the  doctrine  asserted  in 
Murphy  v.  Smith,  19  C.  B.  (N.  S.)  361,  as  to  the  liability  of  the 
master  for  the  acts  of  a  person  whom  he  leaves  as  his  vice-princi- 
pal in  the  care  of  his  business,  is  exploded. 

In  a  case,  prior  to  this,  the  same  learned  judge  had  strongly  in- 
clined to  a  different  view. 

This  question  has  attracted  so  much  attention  in  England,  that 
it  has  been  made  the  subject  of  recent  legislation. 

There  can  be  no  difference  between  liability  to  a  stranger  and  to 
a  servant,  for  a  person's  own  negligence  or  want  of  skill.  No 
court  has  yet  declared  that  a  person,  either  natural  or  artificial,  is 
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not  responsible  for  his  own  carelessness  to  his  servant.  On  the 
contrary,  every  caso  hus  assumed  that  such  responsibility  existed. 
It  has  been  universally  conceded  that  there  are  certain  duties 
which  a  corporation  must  perform  toward  its  servants,  such  as  the 
furnishing  of  proper  instrumentalities  and  the  using  of  due  care 
in  selecting  co-servants,  which  cannot  be  neglected  without  conse- 
quent liability.  The  struggle  has  been  to  determine  when  the 
want  of  care  could  be  imputed  to  the  principal  —  when  he  could  be 
considered  as  present  and  acting  or  failing  to  act. 

Inasmuch  as  a  corporation  cannot  act  personally,  responsibility 
for  negligence  cannot  exist  unless  it  is  held  for  the  act  of  some 
agent  or  employee.  Without  a  voice  of  its  own,  it  must  speak 
through  another.  Inanimate,  and  without  capacity  to  act  by 
itself,  its  functions  must  be  performed,  and  its  obligations  to  its 
agents  discharged,  through  some  representative,  whose  act  is  its 
act,  whose  control  is  its  control,  and  whose  negligence  is  its  negli- 
gence. The  board  of  directors,  the  president  —  everyone  in  em- 
ployment, from  the  highest  to  the  lowest  —  is  an  agent  and  servant 
of  the  company. 

The  purchase  of  materials  and  appliances,  the  employment  and 
discharge  of  men,  must  be  done  by  agents.  Corporate  powers  can 
bo  exerted,  and  corporate  duties  performed,  in  no  other  way. 
Unless  absolute  immunity  is  granted  to  a  corporation,  there  must 
be  some  executive  oflScer  who  stands  in  the  place  of  the  principal 
representing  him  and  charged  with  his  duty. 

The  case  of  Paulmier  v.  Erie  R.  i?.  Co.,  6  Vroom,  151,  recog- 
nizes the  liability  of  a  corporation  to  an  employee,  for  negligence 
in  those  duties  which  it  is  required  to  perform  as  principal  or 
master.  The  servant  was  injured  by  a  defect  in  the  construction 
of  the  trestle-work,  but  it  does  not  appear  for  whose  fault  the 
company  was  held  liable. 
X  It  is  not  necessary,  for  the  decision  of  the  case  in  hand,  to  adopt 
a  view  as  rigorous  against  corporations  as  that  expressed  in  the 
cases  cited,  nor  is  it  necessary  to  establish  a  rule  applicable  to  all 
cases  that  may  arise.  No  rule  more  favorable  to  the  corporation 
can  be  adopted  than  to  hold  tliat  it  is  present  and  acting  in  the 
person  of  its  chief  executive  oflScer,  the  president  His  neglect  to 
perform  those  duties  which  devolve  upon  the  company  should  be 
regarded  as  the  neglect  of  the  company  itself.  To  this  extent,  at 
least,  it  is  safe  to  carry  the  doctrine.    While  the  master  is  not  held 
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as  gnaranteeing  the  absolute  safety  of  macbinery  or  appliances 
provided  for  his  employees,  or  the  fitness  of  co-servants,  he  is 
bonnd  to  observe  snch  care  as  the  exigencies  of  the  situation  rea- 
sonably require  in  selecting  them.  Any  injury  resulting  to  a  co- 
servant  from  the  faihire  of  the  company  positively  to  perform  this 
duty  is  actionable. 

When  the  plaintiff  engaged  in  the  senice  of  the  defendant,  the 
ordinary  blasting  powder  was  used,  and  under  his  contract  with  the 
company  to  labor  as  a  miner  he  assumed  the  risk  of  personal 
injury,  in  blasting  with  the  ordinary  agency  used  for  that  purpose. 
He  did  not  agree  to  subject  himself  to  the  hazard  attending  the 
use  of  an  unusual  and  highly-explosive  substance,  ot  the  dangerous 
quality  of  which,  as  well  as  of  the  proper  manner  of  applying  it, 
he  was  wholly  ignorant.  It  appears  that  Selden  T.  Scranton,  the 
president  of  the  defendant  company,  to  whose  care  was  committed 
the  superintendence  of  tlie  business  of  the  coi'poration,  in  April, 
1874,  introduced  the  use  of  giant  powder.  It  is  clearly  shown  that 
it  was  a  highly-dangerous  explosive,  and  that  the  proper  manner 
of  using  it  was  not  made  known  to  the  plaintiff,  although  printed  in- 
structions were  in  the  posssession  of  the  company.  Before  allow- 
ing this  new  compound  to  bo  introduced,  it  was  a  duty  which  the 
company  owed  to  the  plaintiff  to  ascertain  and  make  known  its 
properties  and  the  mode  of  using  it,  either  to  the  plaintiff  himself 
or  those  under  whose  direction  he  worked.  The  obligation  to  do 
so  rested  upon  Scranton,  as  the  head  officer  of  the  company,  and 
his  neglect  in  that  respect  was  the  neglect. of  the  company  itself. 
It  was  gross  negligence  in  the  company  to  furnish  such  an  article 
for  a  laborer's  use  without  giving  him  the  requisite  information. 
Whether  the  company  was  aware  of  its  dangerous  quality,  or  fur- 
nished it  for  use  without  having  taken  steps  to  obtain  such  knowl- 
edge, it  is  equally  liable.  It  was  a  duty  which  the  company, 
through  Scranton,  was  bound  to  perform,  to  see  that  such  reasonable 
care  as  the  exigency  of  the  case  demanded,  was  taken,  and  to 
impart  to  the  subordinates  full  information  as  to  the  manner  of 
applying  the  new  compound,  before  placing  it  in  the  hands  of  an 
ignorant  laborer. 

This  obligation  resting  on  the  company  itself,  the  president 
could  not  shift  their  liability  by  referring  the  matter  to  one  of  hij 
subordinates.  The  effect  of  such  a  rule  would  be  to  substantially 
absolve  a  corporation  from  all  liability. 
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Thei^e  was  a  clear  failure  on  the  part  of  the  president  to  use  the 
care  which,  under  the  circumstances  of  the  case,  the  law  exacted 
from  the  defendant,  and  his  neglect  must  he  imputed  to  the  com- 
pany. 

The  other  questions  discussed  by  counsel  have  been  carefully 
considered.  No  reason  appears  to  me  why  the  verdict  should  be 
disturbed.  The  rule  to  ahoto  cause  should  he  discharged. 

NoTB  BT  THB  Rbfortbr.— In  Spelman  v.  FMter  Iron  Co.«  M  Barb.  151«  the  plaintiff  was 
employed  In  blasting  for  defendant,  and  was  injured  by  the  premature  dtechai^  of  a  blast 
loaded  with  a  newly  invented  powder  which  he  was  directed  to  use  by  defendant's  fore- 
man, who  informed  him  that  it  was  safe.  The  powder  had  not  been  used  in  blasting,  and 
was  unfit  and  unsafe  for  such  use.  Neither  the  plainUff  nor  the  defendant  was  aware  of 
Its  dangerous  nature.  HeJd^  that  the  defendant  was  liable,  it  being  its  duty  to  inform  it 
self  of  the  character  of  the  powder,  and  communicate  that  information  to  the  servant. 


Evens  v.  Grisgom. 

as  Vroom,  679.) 

THB  decision  of  the  Supreme  Court,   11  Vroom,  402  ;  29  Am. 
Rep.  251,  affirmed  by  the  Court  of  Errors  and  Appeals,  by  a 
vote  of  7  to  6. 


CiTIZBKS'   COAGH    COMPANY   Y.   CaMDEN   H0B8E  BaILROAD  COM- 
PANY. 

(38  N.  J.  Eq.  [6  Stew.]  207.) 
Bailroad  —  street  —  right  to  exclude  otherefrom  railwa§f. 

A  street  railway  corporation  may  exclude  competing  vehicles  from  the  habit- 
nal  and  continaous  use  of  its  track.* 

BILL  for  injunction.    The  opinion  states  the  case.     The  com* 
plainant  had  a  decree  below.     See  s.  c,  4  Stew.  525. 

A,  0.  Scovel,  for  appellant 

D.  J,  Pancoast  and  P,  S.  Voorhees,  for  respondent 

Magie,  J.     An  act  of  the  legislature,  approved  March  23, 1866 
(P.  L.  of  1866,  p.  640),  created  the  Camden  Horse  Railroad  Com- 

•  In  the  court  below  the  chancellor  disapproved  Adolph  ▼.  Cent.  Park,  etc.,  R.  Co*.  41 
N.  Y.  Sup.  IflO.  and  cited  as  a  ease  directly  in  point,  Trop,  etc,  B.Co.v.  OotHna,  N.  Y. 
BupremeO)nrt,  Dec.,  1878. -Rep. 
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pany,  with  a  capital  stock  of  $50,000,  and  the  privilege  of  increas- 
ing the  same  to  1100,000.  The  company  was,  by  that  act. 
empowered  to  construct,  use  and  maintain  a  railroad  over  certain 
streets  in  Camden,  the  track  to  be  of  tiie  width  of  the  wagon  track 
then  established  by  law,  and  to  be  laid  level  with  the  surface  of  the 
streets  and  in  conformity  with  the  grades  then  or  thereafter  estab- 
Jished.  Upon  the  requirement  of  the  city  council  of  Camden,  the 
company  were  to  pay  a  tax  to  the  city,  not  exceeding  an  amount 
specified  in  the  act.  The  company  was  also  empowered  to  con- 
struct or  purchase  suitable  vehicles  for  the  transportation  of  pas- 
sengers and  property  over  the  railroad,  and  was  authorized  to  de- 
mand and  receive  for  such  transportation  such  sums  as  it  should 
think  reasonable  and  proper,  not  exceeding  however  a  certain  sum 
fixed  by  the  act  for  each  trip  of  a  passenger.  The  act  also  gave  to 
the  company  an  action  against  any  person  who  should  "  willfully 
or  maliciously  impair,  injure,  destroy  or  obstruct  the  use  of  said 
railroad/'  and  permitted  the  recovery  of  three  times  the  damage 
sustained  by  the  company.  The  company  was  also  empowered  to 
borrow  the  money  necessary  to  build  or  equip  said  road,  and  to  se- 
cure the  payment  thereof  by  a  mortgage  on  the  "  road,  lands,  privi- 
leges, franchises  and  appurtenances  of  or  belonging  to  said  corpora- 
tion.*' 

The  company  thus  incorporated  shortly  afterward  built  a  railroad 
through  some  of  the  streets  of  Camden,  m  substantial  accordance 
with  the  requirements  of  the  act  above  referred  to.  It  has  since 
built  other  roads  or  branches  through  other  streets  in  Camden, 
under  the  powers  given  by  the  above-mentioned  act  or  supplements 
thereto.  It  has  continued  to  operate  the  railroads  so  built  ever 
since. 

In  October,  1876,  the  Camden  Horse  Railroad  Company  filed  a 
bill  in  the  Court  of  Chancery  against  the  Citizens  Coach  Company, 
setting  out  the  facts  of  the  incorporation  and  organization  of  the 
horse  railroad  company  above  stated,  and  the  construction  of  its 
railroads.  The  bill  charged  that  the  defendant  therein  had  been 
incorporated  on  July  29,  1876,  under  the  general  law  of  this  State 
entitled  *^  An  act  concerning  corporations,"  approved  April  7, 1875, 
for  the  purpose  of  carrying  passengers  and  property  in  and  about 
Camden  for  compensation,  and  that  it  had  continually,  since  its  or- 
ganization, made  use  of  the  railroads  of  the  complainant,  in  the 
pnrsnit  of  its  business,  by  driving  its  coaches  upon  and  along  the 
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railroad  track,  to  the  obstruction  and  hindrance  of  the  use  of  the 
railroad  by  its  owner,  the  complainant.  The  bill  also  distinctly  al- 
leged that  the  complainant  was  entitled  to  the  exclusive  use  and 
enjoyment  of  said  railroad,  as  against  the  said  coach  company  or 
any  other  person  seeking  to  use  the  same  in  the  business  of  trans- 
porting persons  or  property.  The  prayer  of  the  bill  was  that  the 
coach  company  should  be  enjoined  from  using  with  its  coaches,  in 
the  pursuit  of  its  business  of  carrying  passengers  in  and  about  the 
city  of  Camden,  the  railroad  of  the  complainant 

The  Citizens  Coach  Company,  the  defendant,  filed  its  answer  to 
this  bill,  denying  that  it  had  made  such  continuous  or  obstructive 
use  of  the  complainant's  railroad  as  was  charged,  and  further  deny- 
ing the  right  of  complainant  to  the  exclusive  use  and  enjoyment  of 
the  railroad  in  the  transportation  of  passengers. 

Upon  the  issue  thus  formed  proofs  were  taken,  and  upon  the 
pleadings  and  proofs  the  chancellor  concluded  that  the  complain- 
ant was  entitled  to  relief,  and  an  injunction  was  decreed,  restrain- 
ing the  defendant  from  using  with  its  coaches,  in  the  pursuit  of  its 
business  of  carrying  passengere  in  and  about  the  city  of  Camden,  the 
railroad  of  the  complainant,  in  competition  with  the  complainant  in 
its  business  of  carrying  passengers  and  property  thereon,  and  from 
obstructing  or  hindering  complainant  in  the  use  of  its  railroad 
tracks.  The  decree  further  provided  however  that  it  was  not  to 
be  construed  as  restraining  defendant  from  "  using  the  tracks  inci- 
dentally to  the  use  of  the  street." 

From  that  decree  the  Citizens  Coach  Company  has  appealed  to 
this  court,  and  now  contends  not  only  that  the  evidence  in  the  cause 
did  not  justify  the  court  below  in  holding  thas  it  was  using  the 
railroad  tracks  obstructively,  but  that  no  right  exists  in  the  railroad 
company  to  exclude  its  coaches  from  the  use  of  ihe  railroad  track, 
although  engaged  in  carrying  passengers  for  hire  in  competition 
with  the  railroad  company. 

The  first  contention  it  is  unnecessary  to  stop  to  consider.  The 
evidence  seems  to  be  ample  of  such  a  continuous  and  obstructive 
use  of  the  railroad  track  by  the  coaches  of  the  coach  company  as 
greatly  to  interfere  with  and  impede  the  horse  railroad  company  in 
its  use  of  its  track.  Whether  this  alone  would  justify  an  injunc- 
tion before  action  at  law  might  be  questionable. 

But  the  main  question  in  this  case  is  presented  by  the  other  con- 
tention of  the  appellant.     It  is  a  question  of  very  great  importance. 
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not  only  to  the  parties  to  this  cause  and  those  interested  in  them  as 
stockholders  or  otherwise,  but  also  to  the  stock  and  bondholders  of 
the  numerous  horse  railroad  companies  organized  and  operated  in 
this  State  under  grants  substantially  similar  to  that  in  question  in 
this  case.  It  requii*es  the  consideration  and  determination  of  the 
nature  and  extent  of  the  rights  acquired  by  a  horse  railroad  company 
under  such  legislation  as  appears  in  this  case,  with  respect  to  the 
public  highways  on  which  the  rails  of  its  track  are  laid. 

The  question  of  the  rights  of  such  a  company  with  respect  to  the 
owners  of  the  land  under  the  highway  on  which  the  track  is  laid 
has  been  the  subject  of  much  judicial  consideration.  The  question  has 
arisen  upon  the  demand  of  the  land-owner  to  be  awarded  compen 
satiou  for  the  occupation  of  his  land  by  the  railroad.  He  has  con- 
tended that  such  an  occupation  of  the  public  highway  imposed 
npou  his  land  a  burden  greater  than  that  which  it  sustained  before, 
and  which  amounted  to  a  taking  of  his  land,  or  some  interest 
therein,  for  which  he  was  entitled  to  compensation.  On  the  other 
hand,  the  railroad  companies  have  contended  that  the  occupation 
of  the  highway  by  the  track  and  its  use  by  the  cars  was  no  other 
or  different  use  than  that  public  use  to  which  the  highway  was 
originally  devoted. 

A  similar  question  had  arisen  in  the  early  periods  of  the  history 
of  railroads  designed  to  be  operated  by  steam-power.  With  a 
limited  and  imperfect  knowledge  of  the  extent  of  development  to 
which  such  roads  were  destined  to  attain,  or  with  an  exaggerated 
or  distorted  view  of  their  character  as  public  highways,  it  was  long 
contended  that  such  railroads  might  occupy  the  soil  of  ordinary 
public  highways  without  making  compensation  to  the  land-owner. 
Much  difference  of  judicial  opinion  and  decision  may  be  found  on 
this  subject.  In  this  State,  in  the  case  of  Morris  and  Essex  R. 
R.  Co,  V.  Newark^  2  Stock.  352,  Chancellor  Williamson  expressed 
the  opinion  that  the  legislature  might  authorize  a  railroad  operated 
by  steam  to  be  laid  on  the  public  highway,  and  that  if  the  occupa- 
tion did  not  entirely  destroy  the  use  of  the  highway  in  the  ordinary 
mode,  it  was  not  such  a  taking  of  private  property  as  required 
compensation  to  be  made.  On  the  other  hand,  the  Supreme  Courtf 
about  the  same  time,  in  the  case  of  Starr  v.  Camden  and  Atlantic 
7?.  R.  Co,y  4  Zabr.  692,  held  that  the  owner  of  land  under  a  public 
highway  taken  by  a  railroad  operated  by  steam  was  entitled  to 
compensation.  The  cases  of  Hetfield  v.  Central  R.  R.  Co.^  5  Dutch. 
Vol.  XXXVI—  69 
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571,  arid  M,  £  E.  R.  R.  Co.  v.  Prudden,  4  C.  E.  Gr.  386  ;  s.  c,  5 
id.  530,  indicate  tliat  the  view  taken  by  the  Supreme  Court  is  cor- 
rect And  the  reason  is  pointed  out  by  Chancellor  Green,  in  the 
case  of  Hinchman  v.  Patterson  H.  R.  R.  Po,,  2  id.  75,  with  hia 
usual  perspicuity  and  breadtli  of  view.  And  considering  the  de- 
velopments of  the  railroads  of  the  country,  it  is  now  perfectly 
obvious  that  the  use  of  a  public  highway  longitudinally  by  a  rail- 
road operated  by  steam  is  a  use  entirely  inconsistent  with  and 
destructive  of  the  public  use  to  which  the  highway  was  originally 
devoted.  The  rate  of  speed  at  which  such  roads  are  operated  is 
dangerous  to  the  public  who  would  otherwise  use  the  highway.  It 
makes  use  of  rails  not  adapted  to,  but  obstructive  of,  the  ordinary 
public  use  of  the  highway  by  the  usual  vehicles  of  travel  thereon. 
The  noise,  the  danger,  the  obstruction  of  its  road-bed,  all  combine 
to  make  the  use  of  the  highway  by  such  a  railroad  incompatible 
with  its  general  use  as  a  public  highway.  In  such  a  case,  then,  the 
railroad  becomes  a  manifest  burden  on  the  soil  additional  to  that 
originally  imposed  by  the  public  highway,  which  is  a  taking  of 
property  for  which  compensation  must  be  made.  The  question  may 
be  considered  as  set  at  rest,  now,  in  favor  of  the  above  views,  by  a 
decided  weight  of  authorities,  to  be  found  collected  in  1  Redf.  on 
Railways  (5th  ed.)  314  et  seq.,  and  notes. 

It  is  obvious  however,  that  an  ordinary  horse  railroad,  in  occupy- 
ing a  highway  with  its  track,  and  making  use  of  it  with  its  cars, 
produces  a  different  result  from  that  produced  by  such  an  occupa- 
tion and  use  by  a  railroad  operated  by  steam.  By  legislative  direction 
tlic  track  of  the  horse  railroad  is  required  to  bo  (as  in  this  case)  so 
constructed  not  only  as  not  to  interfere  with  or  prevent  the  passage 
of  other  vehicles,  but  to  be  adapted  to  such  passage  both  across 
and  along  the  rails.  The  cars  are  drawn  by  animals  such  as  usually 
draw  the  vehicles  used  on  public  highways.  They  carry  along  the 
highway  such  passengers  as  otherwise  would  be  obliged  to  pass  over 
it  on  foot  or  in  other  vehicles,  and  do  so  with  no  more  injury  in  the 
way  of  noise,  jar  or  disturbance  than  would  be  occasioned  by  the 
passage  of  other  vehicles.  The  use,  if  it  be  novel  and  peculiar  in 
its  form,  is  but  a  modification  of  the  original  use  to  which  the 
highway  was  devoted  when  it  became  a  highway.  The  burden  im- 
posed thereby  upon  the  land-owner,  so  far  as  the  use  of  his  property 
is  concerned,  is  identical  in  kind  and  no  greater  in  degree  than  waB 
originally  imposed  on  the  land  when  the  highway  was   opened. 
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Such  was  the  view  taken  by  Chancellor  Green  in  the  case  of 
Ifhichman  v.  Paterson  H,  R.  R.  Cb.,  above  cited,  and  he  conse- 
quently held  that  the  occupation  of  a  street  by  ii  horse  railroad  was 
not  such  a  taking  of  property  as  would  entitle  the  owner  to  com- 
pensation. This  view  was  mentioned  with  approval  by  Chief 
Justice  Beasley  in  State  v.  Laveracky  5  Vr.  201,  and  by  Chancellor 
Zabriskie  in  Jersey  City  and  Bergen  R,  R,  Co.  v.  Jersey  City  and 
Hoboken  R.  R.  Co.,  5  C.  E.  Gr.  61,  GQ,  and  was  followed  by  the 
present  chancellor  in  Paterson  and  Passaic  Horse  R,  R,  Co.  v. 
Patersony  9  id.  158. 

I  do  not  hesitate  to  adopt  this  view,  sanctioned  by  such  authori- 
ties and  so  reasonable  in  itself,  and  to  conclude,  that  so  far  as  the 
owner  of  land  under  a  highway  is  concerned,  the  use  of  the  high- 
way by  legislative  sanction  by  a  horse  railroad  is  not  inconsistent 
with  the  public  use  to  which  the  highway  was  originally  devoted, 
and  is  not  an  additional  burden  imposed  on  the  land,  but  only  a 
variation  or  modification  of  the  public  right  and  easement  originally 
acquired.  Consequently  such  owner  has  no  right  to  claim  com- 
pensation for  such  occupation  of  the  highway. 

While  this  view  has  been  adopted  by  many  courts,  it  has  also 
been  controverted  by  judges  of  repute,  and  the  decisions  are  conse- 
quently very  conflicting.  No  good  purpose  will  be  served  by  a 
critical  examination  of  tlio  cases  in  this  opinion.  It  is  sufficient  to 
say  that  when  analyzed  the  difference  between  the  cases  seems 
to  arise  from  the  different  views  entertained  by  the  judges  in  respect 
to  the  practical  question  as  to  how  far  the  use  of  the  highway  by 
the  railroad  is  incompatible  with  the  use  to  which  the  highway  was 
originally  devoted.  And  it  may  be  remarked  that  when  a  conclu- 
sion different  from  that  to  which  I  have  arrived  has  been  reached, 
dissenting  opinions  have  been  expressed  by  judges  whose  opinions 
are  entitled  to  respect  See  Craig  v.  Rochester  C.  £  B,  R.  Co., 
89  N.  Y.  404.  The  cases  may  be  found  collected  in  1  Redf.on  Rail- 
ways (5th  ed.),  317,  and  notes.  In  the  late  case  of  Attorney-Gen^ 
eral  v.  Metropolitan  R.  R.  Co.,  125  Mass.  515;  s.  c,  28  Am.  Hep. 
264,  the  Supreme  Court  of  Massachusetts  reach  a  conclusion  in 
accord  with  that  to  which  we  have  arrived. 

The  discussion  so  far  may  seem  perhaps  to  be  somewhat  beside 
the  real  question  in  this  case.  But  its  applicability  will  be  recog- 
nized when  it  is  understood  that  it  is  insisted  that  the  conclusion 
to  which  we  have  anived  compels  us  to  adopt  a  view  of  the  case 
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adverse  to  the  claim  of  the  appellee.  It  is  insisted  that  if  the  prop- 
erty-owner be  not  entitled  to  compensation,  on  the  ground  tliat  the 
burden  on  his  land  is  not  increased  by  the  use  of  the  highway  by  a 
horse  railroad,  but  that  such  use  is  a  mei*e  modification  of  the  public 
easement  before  taken,  then  it  follows  that  the  public  right  must 
continue  and  remain  as  before,  open  to  every  person.  It  is  claimed 
that  a  use  of  the  highway  which  would  exclude  in  whole  or  in  part 
a  portion  of  the  public  is  incompatible  with  such  use  as  the  high- 
way was  originally  devoted  to,  and  therefore  that  it  cannot  be  con- 
sistently held  that  any  exclusive  rights  are  vested  in  horse  railroad 
companies. 

I  am  unable  to  see  any  force  in  this  objection.  When  a  highway 
has  been  once  taken  for  public  use,  the  owner  of  the  land  retains  his 
title  to  the  same  subject  to  the  publio  easement.  That  public  ease- 
ment vests  in  the  public.  Uow  far  it  extends  it  is  not  necessary 
now  to  inquire.  Whether  it  gives  power  for  the  laying  of  under- 
ground or  the  building  of  elevated  railroads  need  not  be  considered. 
Ik  IS  sufficient  to  consider  the  easement  as  one  of  a  right  of  passage 
over  the  same  by  the  public.  This  right  however  the  legislature 
may,  it  is  well  settled,  control.  It  may  control  the  road  for  the  pub- 
lic use;  it  may  regulate  the  public  use.  Thus,  it  will  be  conceded, 
changes  of  the  grade  of  highways  may  be  made  by  the  public  author- 
ities, and  the  land-owner  is  entitled  to  no  compensation  or  redress, 
however  injurious  or  destructive  such  changes  may  be,  unless  under 
the  provisions  of  such  a  statute  as  exists  in  this  State.  Hev.  1009. 
The  public  may,  without  further  compensation,  lay  sowers  in  the 
highway.  Stoudinger  v.  Newark^  1  Stew.  Eq.  446.  Water-pipes, 
it  seems,  may  be  laid  within  the  highway  as  part  of  the  original 
burden,  at  the  legislative  will.  Jersey  City  v.  HudeoUy  2  Beas. 
420.  And  in  the  well-considered  case  of  Wright  v.  Carter,  3 
Dutch.  76,  the  Supreme  Court,  Chief  Justice  Green  delivering 
their  opinion,  held  that  the  legislature  might  authorize  a  turnpike 
company  to  take  a  public  highway  and  construct  its  turnpike 
thereon,  without  making  a  compensation  to  the  land-owner  whose 
lands  were  thus  appropriated.  The  act,  which  was  the  subject  of 
consideration  in  that  case,  provided  for  the  vacation  of  the  public 
highway  by  surveyors  of  the  highways,  and  it  appeared,  in  the 
case,  that  it  was  so  vacated  for  the  purposes  of  the  turnpike.  It 
also  appeared  that  the  turnpike  company  were  authorized  to  chaigo 
tolls  for  all  persons  travelling  thereon.     But  the  court  held  that 
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the  public  easement  originally  acquired  over  the  land  was  not 
thereby  discharged,  and  although  transferred  to  a  private  corpora- 
tion authorized  to  exact  tolls  from  travellers  and  empowered  to 
exclude  all  who  did  not  pay  toll  to  them^  remained  yet  the  same 
public  easement,  and  was  not;  an  additional  burden  on  the  land  for 
which  compensation  could  be  required.  This  decision  it  is  unnec- 
essary to  vindicate  or  support  in  this  court,  because,  although  the 
case  of  Wright  v.  Carter  was  afterward  reversed  (no  opinion 
appearing  in  the  I'eports),  it  is  understood  that  the  reversal  was 
upon  other  grounds,  and  that  the  opinion  of  the  court  below,  on 
the  point  in  question,  was  approved.  3  Dutch.  685,  note  ;  State y. 
Laverock,  5  Vroom,  207;  Freeholders  v.  Red  Bank  Turnpike  Co.,  8 
C.  E.  6r.  93.  But  I  think  the  decision  may  well  be  vindicated 
upon  plainest  principles.  The  public  easement  requires  for  its 
beneficial  use  the  making  and  maintenance  of  a  roadway.  The 
legislature,  representing  the  public,  may  well  determine  whether 
tliis  shall  be  done  by  the  public,  and  at  its  expense,  or  by  a  private 
corporation.  In  the  latter  case  it  may  give  to  such  corporation  a 
right  to  exact  reasonable  tolls,  to  remunerate  it  for  its  outlay  and 
labor.  The  object  is  not  the  benefit  of  the  private  corporation. 
That  is  merely  incidental.  The  real  design  is  the  public  good  in 
the  use  of  the  public  highway.  If  that  can  be  best  served,  in  tlie 
judgment  of  those  representing  the  public,  by  making  a  turnpike 
thereon,  it  may  properly  be  done.  Manifestly,  then,  no  additional 
burden  is  thereby  imposed  on  the  land-owner.  See,  also,  Benedict 
v.  Goit,  3  Barb.  459. 

I  do  not  perceive  therefore  that  the  use  of  the  highway  by  a 
horse  railroad  company,  if  held  to  be  exclusive  of  its  use  to  some 
extent  by  others,  is  thereby  an  additional  burden  on  the  land. 
Nor  can  I  see  any  inconsistency  in  holding  that  the  land-owner  is 
not  entitled  to  compensation,  although  the  use  is  more  or  less 
exclusive.  Such  use  is,  in  fact,  but  a  modification  of  the  original 
public  use,  established  by  the  representatives  of  the  public,  to  serve 
the  public  purpose  in  the  transportation  of  passengers  upon  the 
highway.  It  is  for  the  legislature  to  decide  if  this  is  a  judicious 
and  proper  mode  of  use  for  the  public  good.  If  it  is  so  considered, 
then  the  legislature  may  authorize  it,  and  may  limit  and  control 
other  public  uses  of  the  highway  for  that  purpose.  So  long  as  the 
use  made  is  of  the  same  kind  as  that  to  which  the  land  was  origin* 
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ally  devoted,  the  owner  cannot  complain  of  any  modifications  or 
limitations  of  it. 

Let  us  next  inquire  what  rights  a  horse  railroad  company  acquires 
by  the  legislation  with  respect  to  other  persons  making  use  of  the 
highway  in  passing  and  repassing  thereon.  Are  its  rights  merely 
those  of  passage  back  and  forth  upon  the  rails  which  it  has  oeen 
permitted  to  lay  upon  the  public  highway?  Or  has  it  the  power  of 
excluding  others  from  the  use  of  its  rails,  and  if  so,  how  far  does 
that  power  extend? 

The  grant  in  this  case  must  be  conceded  to  be  of  a  franchise. 
It  includes  the  rigiit  to  lay  down  tracks,  to  run  carriages  thereon, 
to  carry  passengers,  and  to  exact  tolls.  Such  a  grant  must  be 
construed  as  giving  all  the  powers  reasonably  necessary  to  accom- 
plish the  manifest  object.  J/.  <&  E.  R,  R.  Co,  v.  Sussex  R.  R,  Co,y 
5  C.  E.  Gr,  642.  That  it  contains  no  words  of  exclusion  is  not 
of  consequence,  for  the  grant  of  a  franchise,  by  its  intrinsic  force, 
is  exclusive  against  all  i)ersons  but  the  State.  R,  £  D.  Bay  R,  R. 
Co.  v.  D.  &  R.  Can,  Co,,  3  C.  E.  Gr.  54G,  572.  As  was  well  said 
by  Chief  Justice  Shaw,  in  Commonwealth  v.  Temple,  14  Gray,  76. 
*'  The  accommodation  of  travellers,  of  all  who  have  occasion  to 
use  them,  at  certain  rates  of  fare,  is  the  leading  object  and  public 
benefit  for  wliich  these  special  modes  of  using  the  higliway  are 
granted,  and  not  the  profit  of  tlie  proprietors.  The  profit  to  the 
proprietors  is  a  mere  mode  of  compensating  them  for  their  outlay 
of  capital  in  providing  and  keeping  up  this  public  easement" 
'•Every  such  grant  must  therefore  be  hehl  to  carry  with  it  all  in- 
cidental rights  which  are  necessary  to  its  full  use  and  beneficial 
enjoyment.  When  the  grant  has  for  its  object  the  procurement  of 
an  easement  for  the  public,  the  incidental  powers  must  be  so  con- 
strued  as  most  effectually  to  secure  to  the  public  the  full  enjoyment 
of  such  easement." 

Upon  such  grounds  horse  railroad  companies  have  been  hold  to 
have  certain  exclusive  rights,  because  Die  exercise  of  such  rights  is 
plainly  necessary  to  the  existence  and  beneficial  use  of  the  railroad. 
Thus  a  horse  car  is  held  to  be  entitled  to  the  exclusive  use  of  ita 
tracks,  so  that  another  vehicle  in  meeting  it,  is,  contrary  to  the 
usual  rule  of  the  road,  required  to  give  way  and  entirely  remove 
from  its  track.  A  similar  rule  is  adopted  when  the  horse  car  over- 
takes a  vehicle  proceeding  in  the  same  direction,  or  encounters  a 
vehicle  lawfully  stopping  in  the  street  to  deliver  goods,  etc.     Com- 
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foonwealth  v.  Tempk,  ubi  sup.  State  v.  Foley y  31  Iowa,  527  ;  8.  c,  7 
Am.  Rep.  1G6 ;  Hegan  v.  Eighth  Ave,  R.  R.  Co,,  15  N.  Y.  380,  and 
other  cases  cited  in  the  chancellor's  opinion. 

It  has  also  been  held  that  a  horse  railroad  company  may  exclude 
from  its  tracks  the  cars  of  another  horse  railroad  company,  though 
given  authority  to  use  such  tracks  by  the  legislature,  unless  com- 
pensation is  required  to  be  made.  J".  C.  <£  Bergen  R,  R.  Co,  v.  J. 
a  &  Hob.  R.  R,  Co.,  5  C.  E.  Gr.  60  ;  s.  c.  6  C.  Gr.  550 ;  Brooklyn 
Cent.  K.  R.  Co.  v.  Brooklyn  City  R.  R.  Co,y  32  Barb,  358  ;  Metrop. 
R.  R.  Co.  V.  Quincy  R.  R.  Co.,  12  Allen,  262.  Now  the  use  of  one 
railroad  by  the  cars  of  another  company  may  be  objectionable,  be- 
cause it  is  probable,  and  almost  certain,  that  such  use  would  be 
incompatible  with  its  full  use  and  enjoyment  by  the  company  that 
laid  it.  But  it  is  not  difficult  to  conceive  of  cases  where  it  would 
be  quite  possible  to  run  cars  on.  other  railroads,  at  least  for  short 
distances,  without  interfering  with  the  regular  use  of  the  road  by 
the  owners.  And  so  in  the  cases  last  cited,  the  ground  of  the 
decision  has  been,  not  that  there  was  an  interference  with  the  full 
use  of  the  railroad,  but  that  there  was  such  an  occupation  of  the 
property  and  franchise  of  the  railroad  company  as  was  manifestly 
a  taking  or  appropriation  of  property  for  which  compensation  might 
be  required,  and  must  be  provided.  Such  was  the  view  taken  by 
Chancellor  Zabriskie  in  the  case  in  5  C.  E.  Gr.  66,  above  cited.  The 
iron  rails  of  the  railroad  laid  in  the  street  he  held  to  be  the  property 
of  the  railroad  company,  not  abandoned  to  the  public  or  to  every 
use  by  those  passing  over  the  street.  Such  use  as  was  incidental 
and  occasional  was  held  to  be  justified  by  an  implied  permission 
arising  from  the  mode  in  which  the  track  was  required  'to  be  laid. 
But  such  use  was  held  not  to  include  the  use  of  the  track  for  a 
competing  traflBc  by  the  regular  running,  over  the  rails,  of  cars  or 
carriages  adapted  to  the  track  and  operated  by  a  rival  company. 
When  that  case  came  into  this  court  by  appeal,  no  dissent  was 
expressed  from  the  views  of  the  chancellor.  The  decision  here 
virtually  conceded  their  correctness,  so  far  as  the  right  of  com- 
pensation was  dependent  on  a  franchise  and  property  in  the  rail- 
road. But  this  court  held  that  compensation  for  the  appropriation 
of  the  property  had  been  substantially  provided  for  in  the  legislative 
scheme.     See  6.  C.  E.  Gr.  557. 

Now  if  a  railroad  company  have  a  property  in  their  track  laid  on 
the  highway,  and  in  their  franchise  of  operating  it  for  tolls,  which 
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entitles  them  to  compensation  for  the  ase  of  it  by  a  rival  car  com- 
pany^ on  what  substantial  ground  can  it  be  denied  the  same  right 
when  a  like  use  is  made  of  its  track  by  coaches  or  omnibuses  of 
competing  companies  ?  It  is  true  that  there  may  be  a  vast  dififer- 
enco  in  the  degree  to  which  the  railroad  company  would  be  inter- 
fered with,  whether  the  interference  proceeds  from  use  by  cars  or 
by  coaches  capable  of  being  turned  off  the  track  ;  but  so  far  as  the 
property  and  franchise  are  concerned,  the  interference  is  identical 
in  kind.  The  use  in  each  case  is  equally  an  appropriation  of  prop- 
erty, which  its  owner  may  resist  unless  compensation  be  provided 
for  him. 

It  is  urged,  with  gi*eat  force,  that  there  is  an  implied  permission 
to  use  the  rails  thus  laid  on  a  public  highway,  to  every  one  lawfully 
passing  over  the  public  road  in  the  prosecution  of  a  lawful  business, 
and  who  do  not  directly  interfere  with  the  passage  of  the  6ars.  It 
may  be  conceded,  that  by  the  legislative  requirement  that  the  rails 
should  be  laid  and  maintained  on  the  level  of  the  road  and  of  the 
width  of  the  ordinary  wagon  track,  and  by  the  company's  acceptance 
of  such  terms  in  the  grant  some  permission  to  use  the  rails  is  implied. 
It  is  a  permission  not  emanating  from  the  company,  nor  is  it  revo- 
cable by  it.  It  arises  from  the  nature  of  the  grant,  and  the  condi- 
tions under  which  the  track  is  allowed  to  be  laid.  So  far  as  its  use 
by  persons  driving  for  pleasure,  on  journeys,  or  in  ordinary  traffic 
is  concerned,  such  an  implication  may  well  arise.  Such  use  is  in 
no  way  inconsistent  with  the  grant  to  the  company,  and  is  not  de- 
structive to  its  business.  It  does  not  affect  the  company's  rights  or 
franchise.  It  may  wear  its  rails,  but  that  is  part  of  the  compensa- 
tion the  company  gives  the  public  for  its  rights.  But  the  implied 
permission  now  discussed  must  not  be  extended  further  than  is  con- 
sistent with  the  purpose  and  design  of  the  grant  to  the  company. 
That  purpose  was  to  serve  the  public  by  a  use  of  the  public  high- 
way for  public  travel,  whereby  a  cheap,  convenient  and  regularly 
recurring  mode  of  carriage  should  be  provided  for  all  passengers. 
For  that  purpose  all  the  powers  of  the  company  were  given.  Un- 
doubtedly a  correlative  duty  devolved  on  the  company  to  lay  its 
track  and  to  run  its  cars  for  the  benefit  of  the  public.  Under 
such  circumstances,  the  laying  of  the  rails  must  be  considered  a 
permission  to  use  them  only  so  far  as  such  use  is  consistent  with  the 
grant  and  its  purpose.  Clearly  the  railroad  has  not  become  part  of 
the  street    The  sills,  ties  and  rails  are  laid  on  the  street,  but  they 
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are  not  part  of  it  Thej  coDstitnte  a  part  of  the  machinery  for 
the  transportation  of  passengers,  and  although  placed  on  the  street, 
no  more  become  part  of  it  than  the  cars  or  carriages  placed  on  the 
rails.  Brooklyn  Cent  R,  R.  Co.  v.  Brooklyn  City  R.  R.  Co.,  ubi 
$vp.  Retaining  thus  its  property,  no  permission  to  use  it  will  be 
implied,  if  the  use  is  inconsistent  with  the  grant  and  its  purpose. 
And  there  can  be  no  question  but  that  its  use  for  a  business  com- 
petitive with  that  for  which  the  company  was  created  is  inconsis- 
tent with  the  grant,  and  tends  to  thwart  its  purpose  and  to  destroy 
the  usefulness  of  the  company  to  the  public.  Permission  for  a  use 
inconsistent  with  the  grant  will  not  be  implied.  On  the  contrary, 
the  implication  is  of  an  exclusion  of  such  use. 

The  conclusion  then  is,  that  the  horse  railroad  company,  the  com- 
plainant below,  acquired  by  the  grant  contained  in  the  charter  a 
franchise  and  property  in  its  tracks  when  laid,  which  is  exclusive 
of  the  use  thereof  by  other  persons  or  companies,  in  competition 
with  it  in  the  business  of  carrying  passengera  for  hire. 

The  cases  cited  in  the  opinion  of  the  chancellor  indicate  an  al- 
most universal  acquiescence  in  this  conclusion,  whenever  this  ques- 
tion has  been  raised.  In  addition  to  those  cases  there  may  be  cited 
the  case  of  Buffalo  R.  R.  Co.  v.  Leighton,  in  which,  upon  a  state  of 
facts  identical  with  this  case.  Chief  Justice  Sheldon,  of  the  Su- 
perior Court  of  Buffalo,  at  June  term,  1880,  restrained  the  defend- 
ant from  using  the  tracks  of  the  plaintiff's  railroad  in  the  business 
of  carrying  passengers  in  vehicles  of  any  description.  The  whole 
subject  is  admirably  summed  up  in  a  report  to  the  legislature  of 
Massachusetts,  made  in  1865,  and  to  be  found  in  1  Redf.  on  Rail- 
ways, 328. 

ITpon  such  a  conclusion  being  arrived  at,  it  is  quite  manifest  that 
the  decree  below  must  be  sustained.  Such  an  interference  with  a 
franchise  granted  by  the  State,  and  exclusive  in  its  character,  as  is 
proved  to  have  occurred  in  this  case,  may  be  restrained  by  injunc- 
tion.   R.  &  D.  B.  R.  R.  Co.  V.  2).  £  R.  Can.  Co.,  3  C.  E.  Gr.  546. 

It  may  be  further  remarked  that  any  possible  right  which  the 
coach  company  may  have  to  the  incidental  use  of  the  rails  in  the 
use  of  the  street  has  been  preserved  by  the  decree  and  injunction. 
No  appeal  was  taken  on  the  part  of  the  complainant  below,  and  I 
have  thought  it  unnecessary  to  consider  the  question  presented  by 
this  limitation. 

Vol.  XXXVI— 70 
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BEA8LEY;  G.  J.  The  object  of  the  bill  exhibited  in  this  case  is 
to  prevent  the  use  and  obstruction  of  the  complainant's  horse  rail- 
road, in  the  city  of  Camden,  by  the  Citizens  Coach  Company,  tho 
appellant  in  this  court. 

I  have  had  no  difficulty  in  settling  in  my  own  mind  what  the 
riglits,  under  ordinary  circumstances,  of  the  horse  railroad  com- 
pany are.  The  company  was  duly  chartered  by  the  legislature  to 
build  their  road,  and  to  run  cars  and  other  vehicles  upon  it,  and 
to  charge  for  the  transportation  of  persons  and  property  thereon, 
provided  that  such  charge  should  not  exceed  a  certain  maximum  sum. 
I  regard  this  grant  of  power  as  giving  to  the  corporation  on  which 
it  was  conferred  the  exclusive  right  to  the  use  of  this  road  as  a  rail- 
road. No  ont;  without  its  consent  can  put  cars  or  other  vehicle? 
upon  such  track,  for  the  purpose  of  using  it  as  a  railroad.  And 
further^  as  a  necessary  incident,  this  company  acquired  the  right  of 
way  when  overtaking  or  meeting  ordinary  vehicles. 

On  the  other  hand,  I  have  no  idea  that  by  thus  having  laid  this 
track  such  company  acquired  the  exclusive  right  to  use  the  space 
so  occupied,  or  any  part  of  such  space.  That  space  still  remained 
part  of  the  public  street,  open,  in  its  entire  area,  to  the  use,  in  the 
ordinary  way,  of  every  citizen.  Such  citizens,  under  such  condi- 
tions, could  use  as  a  part  of  the  street,  either  transversely  or  longi- 
tudinally, the  rails  so  laid,  I  would  refer  only  so  far  to  the  authori- 
ties as  to  say,  that  with  almost  entire  unanimity,  they  maintain  thia 
right  in  the  public  as  against  such  a  chartered  right  as  the  one  now 
in  question.  And  it  is  also  obvious  that  it  is  upon  this  foundation 
alone  that  the  legislative  claim,  which  has  been  several  times  Kinc- 
tioned  by  the  courts  of  this  State,  to  appropriate  the  public  streeta 
to  the  use  of  these  railroads,  without  making  compensation  to  the 
land-owners  whose  title  extends  over  the  property  so  applied,  can 
be  justified.  Nor  does  it  seem  to  mc  that  any  class  of  persons  is 
excluded  from  the  enjoyment  of  this  public  right.  A  company  or 
a  corporation  engaged  in  a  business  competition  with  that  of  this 
railroad  company  neither  loses  nor  gains  any  thing  by  such  a  relation. 
The  entire  street  can  be  used  in  such  a  competition  to  the  same  ex- 
tent, and  in  the  same  manner,  as  it  is  lawful  to  use  it  in  the  pur- 
suit of  any  other  buiness. 

Such  being  the  relative  rights  of  the  public  and  of  the  railroad 
company,  the  question  arises  in  this  case  whether,  in  the  matters 
here  complained  of,  the  rights  of  the  latter  have  been  infringed  by 
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the  appcllan  t.  The  respondent  complains  that  the  appellant  has  been 
using  its  railroad  in  the  transportation  of  passengers.  The  latter 
avers  that  it  has  only  been  using  the  railroad  in  such  business  as  a 
part  of  the  public  highway  as  it  had  a  right  to  do.  It  seems  to 
me  that  the  question  is  solved  as  soon  as  it  is  determined  what  is  a 
use  of  the  railroad  and  what  a  use  of  the  highway.  The  peculiarity 
of  the  use  of  the  railroad  consists  in  its  continuity  ;  the  vehicles 
remain  upon  the  rails  from  one  terminus  to  the  other,  thereby 
gaining  the  advantage  of  avoiding  the  impediments  incident  to  the 
uneven  surfaces  of  ordinary  road-beds.  But  when  the  railroad  is 
used  as  a  part  of  the  highway,  there  is  no  such  continuity  of  use. 
It  is  true  that  on  such  occasions  ordinary  vehicles  will  be  run,  for 
various  distances,  upon  the  rails;  but  such  use  of  them  is  accidental 
and  intermittent.  I  think  it  results  from  these  definitions,  that 
when  in  the  pursuit  of  any  business,  the  wagons  connected  with 
it  are  run,  by  way  of  preference  and  to  the  largest  extent  practi- 
cable, on  one  of  these  railroads,  such  practice  is  a  use  of  the  rail- 
road. Such  use  differs  very  slightly  from  that  which  tlie  company 
makes  of  its  own  road.  It  is  true,  that  in  a  wide  sense,  such  use 
is  a  use  of  the  public  street ;  but  in  the  same  sense,  so  is  that  of 
the  railroad  company  with  its  cars.  Therefore  it  seems  to  me  tliat 
where  it  is  a  part  of  the  scheme  of  a  business  to  use  in  its  prosecu- 
tion the  railroad  track  in  preference  to  the  other  parts  of  the  high- 
way, the  carrying  out  of  such  plan  is  a  use  of  the  railroad,  and  is 
a  violation  of  the  exclusive  franchise  which  I  have  said  is,  in  that 
respect,  vested  in  the  railroad  company. 

And  this,  I  think,  is  what  has  been  done  in  the  present  case. 
The  evidence  has  satisfied  me  that  the  use  that  has  been  made  of 
the  road  of  this  respondent  by  the  vehicles  of  the  appellant  has 
been  the  result,  not  of  accident,  but  of  design.  It  has  been  quite 
clearly  proved  that  there  has  been  an  understanding,  either  express 
or  tacit,  between  the  managers  of  this  coach  company  and  their 
employees,  that  the  road  of  the  respondent  was  to  be  converted  into 
one  of  theeflScient  instruments  of  its  business;  and  as  was  to  be 
expected,  such  understanding  has  been  put  into  effect,  utterly  re- 
gardless of  the  embarrassments  which  by  such  action  were  thrown 
upon  the  respondent.  The  road  of  the  respondent  has  not  only 
been  used  by  this  rival  company  to  the  greatest  extent  practicable, 
but  has  been  used  in  such  a  manner  as  seriously  to  obstruct  the 
convenient  employment  of  it  by  its  owner.    Against  the  continu- 


Digitized  by 


Google 


556  ^'fiVV  JERSEY, 


Pillsbury  v.  Cingon. 


ance  of  such  condact  the  respondent  had  a  right  to  appeal  to  the 
law  for  protection. 

And  it  is  on  the  same  ground  that  it  appears  to  me  that  the  re- 
lief by  injunction  was  admissible.  These  interferences  with  the 
rights  of  the  respondent  being  the  outcome  of  an  organized  plan, 
could  not  be  sufficiently  remedied  except  by  the  preventive  power 
of  a  court  of  equity.  Occasional  interruptions  and  invasions  of 
this  franchise,  not  being  parts  of  a  general  scheme,  would  not  have 
justified  such  interposition,  as  such  wrongs,  being  both  public  and 
private  nuisances,  could  have  been  sufficiently  repressed  by  actions 
at  law  or  by  indictments.  Under  such  conditions,  these  latter 
methods  of  redress  would  have  been  the  appropriate  and  sole  reme- 
dies. But  such  repressions  would  not  be  adequate  where  the 
wrong-doing  proceeds  from  a  concerted  plan  of  operations,  because 
as  the  remedy  would  bo  aimed  at  the  effects,  and  not  at  the  cause, 
the  result  would  be  the  inefficiency,  with  respect  to  results,  that  in 
general  attends  a  great  multiplicity  of  suits, 

I  have  regarded  these  questions  as  of  considerable  importance, 
and  have  on  that  account  preferred  to  express  my  own  views  on 
the  subject;  and  it  is  in  consequence  of  such  views  that  I  shall 
vote  to  affirm  the  decree  rendered  in  the  court  below. 

Decree  unanimously  affirmed. 


PiLLSBURT  V.  KiKGON. 

(38  N.  J.  Bq.  [6  Stew.]  287.) 

AMiignmefU  for  ben^  of  creditors — assignee — poioer  to  set  aside  firauduimU 

trcmtfer. 

An  assigneA  for  the  benefit  of  creditors  may  set  aside  a  prior  fraudulent  trans* 
fer  by  his  assignor.    {See  note,p,  569.) 


B 


ILL  to  set  aside  a  fraudulent  conveyance.     The  opinion  statei 
the  case.    The  relief  was  denied  below.    &  0.,  4  Stew.  619. 


Frederick  Adams,  for  appellant. 
/.  H,  Ackerman,  for  respondent 
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Depue,  J.  The  complainant  is  the  assignee  of  John  C.  Doremus 
and  William  L.  Doremus.  The  bill  charges  that  on  the  14th  of 
January,  1878,  the  said  John  C.  Doremus  and  William  lu  Doremus, 
who  were  partners,  executed  and  delivered  to  the  complainant  an 
assignment  of  all  their  partnership  and  individual  property,  for  the 
purpose  of  securing  to  the  creditors  of  the  firm  and  the  individual 
creditors  of  the  assignors  an  equal  distribution  of  the  partnership 
and  separate  property  of  the  assignors,  in  accordance  with  the  pro- 
visions of  the  act  entitled  '^  An  act  to  secure  to  creditors  an  equal 
and  just  division  of  the  estates  of  debtors  who  convey  to  assignees 
for  the  benefit  of  creditors."  Rev.  3G.  It  further  charges  that  the 
firm  property  embraced  in  the  inventory  does  not  exceed  in  value 
the  sum  of  $895.44,  of  which  more  than  $700  are  book  accounts,  a 
portion  of  which  is  probably  uncollectible;  that  the  individual 
estate  of  William  L.  Doremus  is  estimated  at  the  sum  of  $654.10, 
and  the  individual  estate  of  John  G.  Doremus  at  the  sum  of  $1,200; 
that  firm  debts  amounting  to  $4,345.51,  and  individual  debts  of 
William  L.  Doremus  amounting  to  $204.33,  had  been  presented  to 
the  complainant,  and  that  the  estate  in  the  complainant's  hands 
and  mentioned  in  the  inventory  is  insufiicient  to  pay  in  full  the 
debts  of  the  firm  presented  to  the  complainant. 

The  bill  further  charges  that  the  said  John  G.  Doremus,  on  the 
16th  of  December,  1877,  was  seized  of  two  ti'acts  of  land  situate  in 
township  of  Montclair,  valued  at  $7,000  above  incumbrances,  and 
that  on  that  day  he  conveyed  the  said  lands  to  his  daughter,  Jane 
A.  Kingon,  for  a  pretended  consideration ;  that  at  the  time  ot  the 
said  conveyance  the  said  firm  was  hopelessly  insolvent,  being  in- 
debted in  the  sum  of  $12,000,  whereof  the  debts  presented  to  the 
complainant  were  parcel ;  that  the  said  conveyance  was  contrived 
and  intended  in  fraud  of  creditoi*s,  and  that  the  grantee  took  the 
said  conveyance  with  knowledge  of  the  insolvency  of  the  grantor, 
and  of  the  fraudulent  purpose  with  which  the  conveyance  was 
made. 

The  prayer  in  the  bill  is  that  the  said  fraudulent  conveyance  may 
be  set  aside,  and  that  it  may  be  decreed  that  the  premises  so  fraud- 
ulently  conveyed  away  were  the  property  of  the  said  John  G.  Dore- 
mus at  the  time  of  the  execution  of  the  said  deed  of  assignment, 
and  became  equitably  vested  in  the  complainant  under  the  deed  (A 
assignment.    To  this  bill  a  demurrer  was  filed. 

Concisely  stated,  the  case  is  this:  A  conveyance  of  property  by 
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an  insolvent  debtor,  in  fraud  of  his  creditors;  a  subsequent  assign- 
ment by  the  debtor  for  the  benefit  of  crcditors,  pursuant  to  the 
assignment  act,  under  which  creditors  who  were  hindered,  delayed 
and  defrauded  by  the  conveyance,  have  presented  their  claims  for 
allowance,  and  the  property  in  the  hands  of  the  assignee  insufficient 
to  pay  the  claims  of  creditors  in  full,  without  resorting  to  the  prop- 
erty previously  conveyed  away  by  the  debtor.  The  question  on  the 
demurrer  is  whether  under  such  circumstances  the  assignee  has  a 
standing  in  court  to  set  aside  the  fraudulent  conveyance,  and  reach 
the  property  conveyed  away  by  the  debtor  in  fraud  of  creditors,  for 
the  pui'pose  of  applying  it  in  satisfaction  of  the  claims  of  creditors. 

No  rule  of  law  is  better  settled  than  that  a  conveyance  in  fraud 
of  civditors  is  good  as  between  the  parties  to  it.  The  statute  of 
13  Elizabeth,  ch.  5,  which  makes  void  grants  and  conveyances  con- 
trived in  fraud,  with  intent  to  hinder,  delay  or  defraud  creditors, 
is  in  express  terms  limited  to  those  persons  whose  actions,  debts, 
damages  or  demands  are  or  may  be  hindered  or  defeated  by  such 
covmous  or  fmudulent  devices  and  practices.  Rev.  447,  §  12.  It 
is  equally  clear  that  such  conveyances  are  also  unassailable  by  those 
who  hold  a  derivative  title  from  the  fmudulent  grantor,  and  in 
virtue  of  their  title,  become  simply  representatives  of  his  interests. 
An  heir  or  devisee  of  the  fraudulent  grantor  is  exclusively  the  rej)- 
resentative  of  the  latter,  and  succeeds  only  to  his  rights.  In  no 
sense  can  the  heir  or  devisee  be  considered  as  representing  those 
whose  interests  are  intended  to  be  defrauded;  and  on  the  plain 
construction  of  the  statute  he  is  disabled  from  taking  advantage  of 
its  provisions.  The  executor  or  administrator  of  a  solvent  estate 
st-ands  in  the  same  position.  As  such,  he  is  also  the  representative 
of  the  fraudulent  grantor,  and  has  no  power  to  recall  a  fraudulent 
grant  of  chattels  for  the  benefit  of  the  grantor's  estate.  The  same 
disability  will  rest  upon  an  assignee,  who,  in  virtue  of  the  instru- 
;nent  of  transfer,  becomes  merely  the  representative  of  his  grantor, 
and  succeeds  only  to  the  rights  of  the  latter. 

The  material  question  for  present  consideration  is,  whether  those 
who  hold  by  a  title  derived  from  the  grantor,  but  who,  in  virtue  of 
that  title,  become  the  representatives  of  the  creditors  of  the 
grantor,  as  a  class  —  as  for  instance,  the  executors  or  admin istra« 
tors  of  an  insolvent  estate,  or  an  assignee  for  the  benefit  of  the 
<yrantor^8  creditors  —  may  not  be  allowed,  in  the  interest  of  credit- 
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ors,  to  have  a  standing  in  court,  to  avoid  tho  fraudulent  grants  and 
conveyances  of  tbe  debtor  for  the  benefit  of  his  creditors. 

The  leading  case  on  this  subject  is  Hawes  v.  Leader,  Cro.  Jac. 
2T0.  In  that  case  tho  defendant  was  the  administrator  of  one 
Thomas  Cookson,  The  plaintiff  averred,  in  his  declaration,  that 
the  said  Cookson,  for  £20  paid  by  the  plaintiff,  granted  all  his 
goods  mentioned  in  the  schedule,  and  covenanted  that  he,  his 
administrators,  etc.,  should  safely  keep  and  quietly  deliver  them  to 
the  plaintiff  on  demaud,  and  bound  himself  in  £40  for  the  per- 
formance of  that  covenant  Cookson  died,  and  the  plaintiff  de- 
manded the  goods  of  the  defendant,  who  had  become  administra- 
tor, and  being  refused,  brought  his  action.  The  defendant  pleaded 
the  statute  of  13  Elizabeth,  ch.  5,  and  further  said  that  the  intes- 
tate, at  the  time  of  tlio  grant,  was  indebted  to  divers  persons  in 
several  sums  (naming  both  the  persons  and  the  sums),  and  that 
the  deed  of  gift  was  made  of  fraud  and  covin  betwixt  Cookson  and 
the  plaintiff  to  deceive  his  creditors  named;  that  Cookson  used 
and  occupied  all  the  goods  during  his  life,  and  that  administration, 
after  his  death,  was  committed  to  the  defendant.  The  plaintiff 
demurred,  and  assigned  as  grounds  of  demurrer,  (1)  that  it  was  not 
averred  that  the  debts  due  were  unpaid  to  the  creditors  named; 
(2)  that  the  plea  did  not  show  that  the  said  debts  were  due  by 
specialty,  for  an  administrator  was  not  liable  to  debts  if  they  be  not 
upon  specialty;  (3)  that  the  goods  were  liable  to  the  creditors  in 
the  plaintiff's  hands,  as  an  executor  de  son  forty  if  the  deed  of  gifc 
be  fraudulent;  (4)  that  creditors  might  never  sue  for  their  debts, 
and  then  the  defendant  might  thereby  justify  the  detainer  of  the 
goods  forever,  and  (5)  that  the  defendant  was  not  such  a  person  as 
is  enabled  by  the  statute  to  plead  that  plea,  for  the  statute  makes 
the  deed  void  as  against  creditors,  but  not  against  the  party  him- 
self, his  executor  or  administrator.  On  the  argument  of  the 
demurrer  it  was  adjudged  for  the  plaintiff. 

It  will  be  perceived,  that  in  the  case  cited  the  action  was  at  law, 
and  the  pleading  being  entirely  wanting  in  the  averments  necessary 
to  put  the  interests  of  creditors  in  the  issue,  the  decision  in  princi- 
ple went  no  further  than  holding  that  an  administrator,  as  such, 
cannot  take  advantage  of  the  statute  where  the  rights  of  creditors 
do  not  appeal*  to  be  involved.  Certain  it  is,  that  by  a  long  line  ol 
decisions,  it  has  become  settled  law  that  a  conveyance  of  chattels, 
made  by  a  debtor  in  fraud  of  his  creditors,  is  void,  and  the  property 
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conveyed  is  assets  for  the  payment  of  debts.  3  Wms.  on  Ezra. 
1679.  At  common  law,  creditors  might  consider  the  fraodulent 
donee  as  an  executor  de  son  forty  if  he  took  the  goods  into  his  pos- 
session after  the  death  of  the  donor.  But  it  was  not  considered 
that  the  rights  of  creditors  depended  altogether  on  that  mode  of 
proceeding ;  for  it  was  adjudged  in  BetlUl  v.  Stanhope,  Oro.  Eliz. 
810,  that  if  the  gift  of  goods  be  in  itself  fraudulent,  and  the  covin 
is  expressly  found  by  the  jury,  then  it  is  utterly  void  against  the 
creditors  by  13  Elizabeth,  ch.  5,  and  the  intestate  died  possessed 
of  them  ;  and  when  the  donee  took  them  it  was  a  trespass  against 
the  administrator  for  which  he  hath  his  remedy,  and  they  were  al- 
ways assets  in  his  hands.  Where  A.,  being  indebted  to  B.,  made 
C.  his  executor,  and  died,  and  C,  the  executor,  promised  B.,  on  good 
consideration,  that  if  ho  could  discover  any  goods,  parcel  of  the 
testator's  estate  at  the  time  of  his  death,  he  should  have  his  debt^ 
satisfied  thereout,  and  the  question  was  whether  a  lease  for  years 
conveyed  to  a  stranger  by  the  testator  in  his  life-time,  fraudulently, 
should  in  law  be  parcel  of  his  estate  at  the  time  of  his  death  or 
not,  it  was  by  the  whole  court  resolved  to  be  parcel  of  the  testa- 
tor's estate  at  the  time  of  his  death,  for  the  lease  was  void  against 
creditors.  Ano)i,y  2  Roll.  173.  Mr.  Roberts,  in  his  treatise  on 
Fraudulent  Conveyances,  says : 

'*  Wherever  a  man  makes  a  fraudulent  gift  of  his  goods  and  chat- 
tels, and  dies  indebted,  the  rule  upon  the  statute  of  Elizabeth,  ch. 
5,  has  always  been  to  construe  the  gift  as  utterly  void  against  all 
his  creditors,  and  the  debtor  to  have  died  in  full  possession  with 
respect  to  their  claims,  so  that  the  effects  are  just  as  much  assets  in 
the  hands  of  the  personal  representatives,  as  to  creditors,  as  if  no 
such  attempt  to  alien  them  had  been  made."  Roberts  on  Fraud. 
Conv.  592. 

In  Shears  v.  Rogers,  3  B.  &  Ad.  362,  the  defendant  was  the  per- 
son  to  whom  the  lease  had  been  assigned  by  the  testator  in  his  life- 
time, in  fraud  of  his  creditors,  and  who  afterward  became  his  execu- 
tor; but  none  of  the  judges  mentioned  the  fact  that  the  defendant 
might  have  been  held  liable  as  executor  de  son  tort,  except  Patti- 
SON,  J.;  and  Lord  Tentebden,  C.  J.,  puts  his  decision  on  the 
ground  that  *'the  authorities  show  that  whenever  a  man  makes  a 
gift  of  goods  which  is  fraudulent  and  void  as  against  creditors  and 
dies,  he  is  considered  to  have  died  in  full  possession,  with  respect  to 
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the  olaiixis  of  creditors,  and  the  goods  are  assets  in  the  hands  of  his 
executor.^ 

In  Shears  t.  Rogers  and  Bethel  v.  Stanhope,  the  question  arose 
under  pleas  of  pUne  administravit.  The  issue  on  these  pleas  admit- 
ted that  the  goods  and  chattels  fraudulently  conveyed  by  the  de- 
ceased were  needed  to  pay  debts.  In  this  respect  those  cases  are 
distinguishable  from  Hatoes  v.  Leader,  In  Shears  v.  Rogers,  the 
lease  had  been  assigned  by  the  testator  to  the  defendant,  in  trust 
for  the  benefit  of  the  testator  during  his  life,  after  his  death  for  the 
benefit  of  one  of  the  testator's  daughters-in-law.  The  defendant, 
after  probate  of  the  will,  and  before  he  had  notice  of  the  plaintiff's 
debt,  delivered  the  deed  of  assignment  to  the  husband  of  the 
daughter-in-law.  He  did  not  deliver  the  key  of  the  leasehold  prem- 
ises, but  the  premises  were  let  by  the  husband  to  a  tenant.  In 
Bethel  v.  Stanhope,  the  testator  made  a  gift  of  his  goods  to  His 
daughter  by  covin,  to  defraud  his  creditors,  and  died.  The  defend- 
ant intermeddled  with  the  goods,  afterward  the  daughter,  by  this 
gift,  took  possession  of  the  goods,  and  after  that  the  administration 
was  committed  to  the  defendant  as  executor.  These  cases  affirm 
the  power  of  the  executor  acting  in  behalf  of  creditors,  under  some 
circumstances,  to  avoid  conveyances  by  a  testator  in  fraud  of  his 
creditors.  In  both  cases  the  goods  so  conveyed  away  were  held  to 
be  assets  in  the  hands  of  the  executor —  a  result  which  is  not  sup- 
posable  if  the  executor  had  no  power  to  retain  or  recover  them,  in 
avoidance  of  the  conveyance  of  the  testator,  by  setting  up  the  fact 
that  they  were  granted  away  by  the  testator  in  fraud  of  his  creditors. 

At  common  law  there  could  be  no  executor  de  son  tort  where 
there  was  a  rightful  executor  or  administrator,  and  it  was  only  to 
give  substantial  effect  to  the  statute  of  Elizabeth  that  a  voluntary 
donee  of  chattels  was  considered  chargeable  as  an  executor  de  son 
tort  if  he  took  possession  of  them  after  the  death  of  the  donor. 
Roberts  on  Fraud.  Con.  593.  Such  a  representative  of  a  deceased, 
where  there  is  a  rightful  executor  or  administrator,  is  utterly  out  of 
place  in  our  system  of  administration  upon  an  insolvent  estate  and 
the  distribution  of  its  assets  among  creditors.  In  such  a  condition 
of  the  estate  of  a  decedent  the  rightful  executor  or  administrator 
is  generally  the  representative  in  fact  of  creditors,  and  of  creditors 
only,  and  alone  has  the  capacity  to  take  the  steps  necessary  under 
the  statute  to  effectuate  an  equal  distribution  among  the  creditors 
of  an  insolvent  estate  of  the  assets  which  may  be  made  available  for 
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the  payment  of  debts.  If  creditors  should  sue  the  fraudulent  donee 
as  executor  (20  «on /or/,  or  should  by  virtue  of  an  execution  on  a 
judgment  against  the  rightful  executor  or  administrator  levy  ou 
Lhe  chattels  so  granted  away,  priorities  would  be  obtained  contrary 
to  the  policy  of  the  statute  for  the  distribution  of  the  assets  among 
the  creditors.  In  Hollaiid  v.  Crttfty  20  Pick.  321,  328,  the  right 
of  the  administrator  of  an  insolvent  estate  to  set  aside  a  convey- 
ance made  by  the  intestate  in  fraud  of  creditors,  was  deduced  from 
the  fact  that  in  such  a  condition  of  the  estate  the  administrator  is 
the  trustee  and  representative  of  creditors,  and  as  such  may  stand 
upon  their  rights  and  assert  claims  which  the  intestate  himself 
could  not  have  asserted,  and  that  deduction  was  founded  upon  the 
proceedings  for  the  settlement  of  insolvent  estates,  in  which  the 
executor  or  administrator  is  regarded  in  the  first  instance  as 
the  trustee  and  representative  of  the  creditors,  and  only  secondarily 
the  trustee  for  heirs  or  personal  representatives.  Though  one  who 
parts  with  his  property  for  the  purpose  of  defrauding  creditors  can- 
not recover  it  back,  his  personal  representatives  may  sue  for  it  for 
the  benefit  of  his  creditors  if  his  estate  be  insuflBcient  to  pay  his 
debts.  Stewart  v.  Kearney^  6  Watts,  453 ;  Buehler  v.  Gloninger^  2 
id.  226;  Bouslough  v.  Bouslouffh,  68  Penn.  St.  495,  499;  Everett  v. 
Read,  3  N.  H.  55;  Abbott  v.  Tenney,  18  id.  109;  Cross  v.  Browny  51 
id.  486;  Fletcher  v.  Holmes,  40  Me.  364;  McLean  v.  Weeks,  61  id. 
277;  65  id.  411;  see,  also,  Andruss  v.  DooUttle,  11  Conn.  283; 
Babcock  v.  Booth,  2  Hill,  181,  186;  Flagler  v.  Blunt,  5  Stew.  Eq. 
518,  and  cases  cited  in  Mr.  Perkins*  note  to  3  Wms.  on  Exrs. 
1679,  1782. 

In  a  court  of  law  in  ordinary  cases,  by  proof  at  the  trial  or  by  the 
production  of  a  decree  of  the  Orphans'  Court,  and  always  in  a 
court  of  equity,  the  condition  of  the  estate  may  be  ascertained,  and 
if  need  be,  a  classification  arrived  at  of  the  creditors  who  are  and 
who  are  not  entitled  to  the  benefit  of  the  statute;  and  on  the  set- 
tlement of  the  estate  the  assets  may  be  so  marshalled  and  adminis- 
tered by  withholding  from  heirs,  legatees,  and  next  of  kin,  all 
advantages  arising  from  the  avoidance  of  the  acts  of  the  decedent, 
as  to  give  effect  to  the  policy  of  the  statute,  which  denies  to  such 
representatives  the  power  to  avail  themselves  of  its  provisions  for 
setting  aside  the  fraudulent  grants  and  conveyances  of  the  deceased* 
The  cases  on  this  head  in  the  courts  of  our  sister  States  are  not  in 
harmony,  but  I  think  on  pnnciple  and  good  policy  the  executor  or 
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administrator  may  be  considered  as  the  representative  of  creditors 
for  the  purpose  of  bringing  suits  to  recover  property  fmudalently 
conveyed  away  by  the  deceased,  wlien  such  property  appears  to  be 
required  for  the  payment  of  his  debts,  and  that  such  property  when 
recovered  will  be  treated  as  assets  in  the  hands  of  the  executor  or 
administrator  only  for  the  purpose  of  paying  debts.  Where  the 
property  so  illegally  disposed  of  consists  of  lands  on  which  debts 
become  liens  by  statute,  and  which  may  be  subjected  to  the  pay- 
ment of  debts  by  a  creditor  filing  a  bill  in  behalf  of  himself  and 
other  creditors  {Boston  v.  Castner,  4  Stew.  Eq.  697),  the  executor 
or  administrator,  before  he  can  put  himself  in  position  to  give  him 
a  standing  for  the  purpose  of  reaching  such  property,  must  obtain 
an  order  of  the  proper  court  for  the  sale  of  lands  for  the  payment 
of  debts.  Kingsbury  v.  Wildy  3  N,  II.  30;  Drinkwaier  v.  DrinJc- 
water,  4  Mass.  354. 

Cases  more  directly  in  point  with  the  case  in  hand  are  those  de- 
cided under  the  insolvent  acts  of  1  Geo.  IV,  ch.  119,  and  7  Geo.  FV, 
ch.  57.  In  Butcher  v.  ffarrisouy  4B.  &  Ad.  129,  the  assignees  of 
an  insolvent  under  the  insolvent  act  were  held  to  be  parties  grieved, 
within  the  meaning  of  the  statute  13  Eliz.  ch.  5,  so  as  to  enable 
them  to  recover  of  the  insolvent  and  others,  parties  to  a  fraudulent 
conveyance,  the  penalty  given  by  the  statute  ;  and  in  Doe,  Grimsby 
V.  Ball,  11  M.  &  W.  531,  the  assignee  of  an  insolvent  was  ad- 
judged capable  of  recovering  lands  which  the  insolvent  had  previously 
conveyed  away  in  fraud  of  creditors.  In  both  these  cases,  the 
assignee  was  regarded,  for  the  purposes  of  the  suits,  as  the  represen- 
tative of  the  creditors  of  the  insolvents.  In  the  case  last  cited, 
Parke,  B.,  said:  '^  I  think  that  the  assignee  of  an  insolvent  debtor 
represents  the  creditors  for  all  purposes,  and  if  any  fraud  exists  in 
a  transaction  to  which  the  insolvent  was  a  party,  that  the  assignee 
may  take  advantage  of  it.  A  deed  which  is  void  as  against  cred- 
itors is  void  also  as  against  those  who  represent  creditors."  Alder- 
son,  B.,also  declared  that  **if  a  deed  be  void  as  against  creditors, 
the  assignee  who  represents  creditors  niay  avoid  it." 

In  Norcutt  v.  Dodd,  1  Cr.  &  Ph.  100,  a  bill  by  an  assignee  in  insol- 
vency was  sustained,  the  object  of  which  was  to  set  aside  a  volun- 
tary alienation  of  property,  of  the  debtor,  who,  at  the  time  of  such 
alienation,  was  insolvent.  In  the  latter  case  of  Holmes  v.  Penny^ 
3  K.  &  J.  90,  the  bill  was  filed  by  the  plaintiff  as  a  creditor  and  also 
as  an  assignee  in  insolvency,  to  impeach  a  settlement  by  a  debtor 
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in  fraud  of  creditors ;  and  in  considering  the  question  of  parties. 
Vice  Chancellor  Wood  said :  "  I  havq  no  doubt  of  the  right  of  the 
assignee  in  insolvency  to  sue  in  this  case.  In  Doe,  Grimsby  v.  Batt^ 
Baron  Pabke  and  the  present  lord  chancellor  decided  that  an 
assignee  in  insolvency  might  properly  represent  all  the  creditors  in 
proceedings  to  set  aside  an  instrument  which  any  of  the  creditors 
might  have  instituted.*' 

In  the  two  cases  first  cited,  the  assignment  was  made  under  the 
act  of  1  Geo.  IV,  ch.  119 ;  in  the  other  two,  under  the  act  of  7  (Jeo. 
lY,  ch.  57.  In  none  of  the  cases  was  the  decision  placed  on  any 
language  in  the  statute  specially  empowering  the  assignee  to  avoid 
the  fraudulent  conveyance  of  the  assignor.  In  fact,  neither  of  those 
statutes  contained  any  express  provision  for  setting  aside  convey- 
ance of  the  assignor  in  fraud  of  creditors,  and  that  fact  was  unsuc- 
cessfully pressed  upon  the  attention  of  the  court  by  the  counsel, 
who  argued  against  the  authority  of  the  assignee  to  exercise  tiiat 
power.  The  capacity  of  the  assignee  to  appear  in  court  for  that 
purpose  was  in  express  words,  or  inferentially,  adjudged  on  the 
ground  that  the  assignee  of  an  insolvent  was  the  representative  of 
creditors,  and  as  such  was  entitled  to  take,  for  their  benefit,  the 
same  advantage  of  the  statute  of  Elizabeth  as  the  creditors  might 
have  taken.  This  view  is  conspicuously  apparent  in  the  remarks 
of  Baron  Parke  during  the  argument,  and  in  his  judgment  in  Doe^ 
Chritnsby  v.  Bdlh 

A  trustee  or  assignee  in  insolvency  has  been  considered  as  the 
representative  of  the  creditors  of  the  debtor  and  as  such  entitled 
to  avoid,  in  the  interest  of  creditors,  his  grants  and  conveyances 
made  in  fraud  of  creditors.  Swift  v.  Thompson,  9  Conn.  63 ;  21 
Am.  Dec.  718;  Palmer  y.  Thayer,  28  id.  237;  Shipmany.  jEina 
Ins.  Co.,  29  id.  245;  Moncure  v.  Hanson,  15  Penn.  St  385. 

In  Bayard  v.  Hoffman,  4  Johns.  Ch.  450,  Chancellor  Kent  decided 
that  an  assignment  of  all  the  debtor's  estate,  real  and  personal,  in 
trust  for  all  his  creditors,  included  stock  which  the  debtor  had  be- 
fore that  voluntarily  assigned,  to  the  injury  of  his  creditors,  and 
that  the  assignee  might  file  a  bill  to  set  aside  the  fraudulent  trans- 
fer for  the  benefit  of  the  creditors.  That  case  has  been  considered 
as  overruled  by  the  courts  of  New  York,  in  Storm  v.  Davenport,  1 
Sandf.  Ch.  135,  and  BrowneTl  v.  Curtis,  10  Pai.  210 ;  but  its 
weight  as  the  opinion  of  an  eminent  equity  judge  is  not  impaired 
by  the  overruling  cases.    Storm  v.  Davenport  was  rested  on  Jfachie 
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▼.  Gctims,  5  Cow.  647  —  a  case  which  bore  upon  the  question  very 
remotely,  if  at  all;  and  in  Brovmell  v.  Curtis,  Chancellor  Wal- 
worth founds  his  opinion  chiefly  on  Osbortie  v.  Moss,  7  Johns.  161; 
5  Am.  Dec.  252,  which  was  an  action  at  law  against  an  administra- 
tor, and  in  its  circumstances  identical  with  Hawes  v.  Leader ,  already 
commented  on. 

An  assignment  under  the  act  of  the  legislature  of  this  State 
differs  in  most  important  particulars  from  an  assignment  made  by 
a  debtor  at  common  law  for  the  benefit  of  his  creditors.  Its  title 
indicates  the  legislative  purpose  to  establish  a  system  for  securing 
an  equal  and  just  division  of  the  estates  of  debtors  among  their 
creditors,  and  that  purpose  is  clearly  evinced  by  the  provisions  of 
the  act.  At  common  law,  a  debtor  might  assign  the  whole  or  a 
portion  of  his  property  for  the  benefit  of  all  or  a  part  of  his  creditors- 
By  our  statute,  an  assignment  under  the  act  transfers  all  the  property 
of  the  assignor,  whether  it  be  described  in  the  inventory  or  not 
In  form,  the  deed  of  assignment  is  in  the  most  general  terms  in  its 
description  of  the  property  assigned,  and  the  property  of  the  assignor 
passes  by  the  assignment,  though  it  be  not  included  in  the  inventory 
annexed  to  it,  if  it  be  comprehended  within  the  general  terms  of  the 
assignment ;  and  to  be  valid  under  the  act,  the  assignment  must  be 
for  the  equal  benefit  of  all  the  creditors  of  the  assignor,  and  all 
preferences  of  one  creditor  over  another  are  forbidden.  At  common 
law,  an  assignment  by  a  debtor  to  his  trustee  to  pay  his  debts  might 
be  rescinded  by  the  mutual  consent  of  the  debtor  and  the  trustee, 
where  the  creditors  had  not  directed  the  assignment  or  assented  to 
it  or  changed  their  situation  in  consequence  of  it  Bill  v.  (Tureton, 
3  MyL  &  K.  603 ;  Garrard  v.  Lauderdale,  3  SiuL  1;  Colyear  v.  MuU 
grave,  2  Keen,  94,  note  1.  A  deed  of  assignment  under  the  statute, 
executed,  delivered  and  accepted  by  the  assignee,  creates,  ipso  facto, 
a  trust  for  the  benefit  of  creditors,  not  to  be  surrendered  or  destroyed 
except  by  their  consent,  and  a  court  of  equity  will  execute  it  by 
appointing  new  trustees,  if  necessary.  Scull  v.  Reeves,  2  Or.  Ch. 
84, 131 ;  Alpaugh  v.  Roberson,  12  C.  R  Gr.  96.  Under  such  an  assign- 
ment, the  trustee,  at  common  law,  was  compelled  to  use  the  assignor's 
name  in  suits  to  recover  the  property,  or  upon  the  choses  in  action 
assigned.  By  the  statute,  the  assignee  may  bring  suit  in  his  own 
name.  At  common  law  the  indebtedness  of  the  assignor  was  dis- 
charged only  to  the  extent  of  actual  payment  out  of  the  proceeds 
of  the  property  assigned,  unless  otherwise  expressly  stipulated.    By 
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tho  statute,  the  assignor  obtains  a  fall  release  and  discharge  as  to 
all  creditors  who  come  in  under  the  assignment  The  entire  pro- 
ceedings, under  a  statutory  assignment,  arc  regulated  by  the  statute. 
The  act  requires  the  deed  of  assignment  to  be  recorded,  and  pre- 
scribes minutely  the  duties  of  the  assignee.  Ho  is  to  exhibit  to  the 
surrogate  of  the  proper  county  a  true  inventory  and  valuation  of 
the  estate  assigned  ;  give  security  for  the  faithful  performance  of 
the  trust ;  give  public  notice  of  the  assignment ;  make  report  of 
tho  claims  of  creditors ;  make  sale  and  conveyance  of  property; 
present  his  account  to  be  audited  and  approved  by  the  court ;  and 
the  court  may,  by  citation  and  attachment,  compel  the  assignee  to 
proceed  with  the  execution  of  his  duties  until  a  final  settlement  and 
distribution  shall  be  made.  Creditors,  who  come  in  under  the  assign- 
ment and  exhibit  their  demands  for  a  dividend,  are  barred  of  their 
debts  unless  they  can  prove  fraud  on  the  part  of  the  debtor  with 
respect  to  the  assignment  or  in  concealing  his  estate. 

A  comparison  of  the  statute  with  tho  English  insolvent  acts  will 
disclose  the  similarity  of  these  several  acts  in  all  respects  material 
to  this  investigation.  Under  each  system  tho  assignee  derives  his 
title  under  an  assignment  which  is  the  voluntary  act  of  the  debtor. 
In  the  one  instatice,  he  is  induced  to  make  the  assignment  by  the 
expectation  of  relief  from  imprisonment ;  in  the  other,  by  the 
hope  of  obtaining  a  full  discharge  from  his  debts.  The  legal  effect 
of  the  language  of  tho  assignment  is  the  same  in  both  instances. 
Except  that  the  position  of  the  debtor,  in  tho  one  case,  raises  a  pre- 
sumption that  ho  is  at  that  time  unable  to  pay  his  debts  in  full,  and 
that  fact  must  be  made  the  subject  of  proof  aliunde  in  the  other, 
there  is  nothing  in  the  situation  of  the  assignor,  or  in  the  form  of 
the  assignmejit,  that  would  make  the  assignee  the  representative  of 
creditors  in  one  instance  and  not  in  the  other.  In  Moore  v,  Bonnelly 
2  Vroom,  90,  95,  the  chief  justice  said  : 

"It  is  difficult  to  perceive  how  an  assignment,  voluntarily  made 
by  a  debtor  for  the  benefit  of  his  creditor,  differs  in  substance  from 
one  executed  under  the  compulsion  of  an  insolvent  or  bankrupt 
law.  *  *  *  There  is  to  my  mind  scarcely  a  shade  of  difference 
between  the  coercion  of  circumstances  impelling  a  failing  debtor  to 
wmd  up  his  afi^airs,  and  that  liquidation  brought  about  by  a  creditor 
taking  the  initiative  and  proceeding  against  him.** 

Regarding  the  substantial  nature  of  the  transaction,  the  doctrine 
of  the  English  courts,  with  respect  to  the  representative  character 


Digitized  by 


Google 


XOVEMBEK  TERM,  1880.  567 

Pillsbury  v.  Kingon. 


of  the  assignee  of  an  insolvent  may  very  properly  be  applied  in 
favor  of  an  assignee  under  the  assignment  act,  and  the  latter  be 
regarded  as  representing  creditors  so  far  as  to  enable  him  to  take 
proceedings  in  their  behalf,  to  set  aside  conveyances  in  fraud  of 
creditors,  where  such  property  is  needed  for  the  payment  of  debts. 

Much  of  the  argument  against  the  power  of  the  assignee  to  prose- 
cute suits  in  that  behalf  for  that  purpose  was  based  on  the  thir- 
teenth and  twenty-first  sections  of  the  act.  I  am  not  disposed  to 
give  as  much  effect  to  these  sections  as  was  given  to  them  in  the 
court  below.  The  thirteenth  section  gives  the  assignee  the  same 
power  to  dispose  of  the  estate,  real  and  personal,  assigned,  as  the 
debtor  had  at  the  time  of  the  assignment,  with  power  to  settle  and 
compound  with  any  person  concerning  the  same,  to  redeem  mort- 
gages and  conditional  contracts,  and  generally  to  do  whatsoever  the 
debtor  might  lawfully  do  in  the  premises.  It  further  authorizes 
the  assignee  to  sue  for  and  recover  in  his  own  name  everything  be- 
longing or  appertaining  to  the  said  estate,  real  and  personal,  of  the 
said  debtor  —  language  which  in  view  of  the  purposes  of  the  act, 
may  legitimately  be  construed  to  embrace  all  property  which  may 
be  made  available  for  the  payment  of  debts.  Considering  that  the 
assignment  creates  a  trust  for  the  benefit  of  all  the  creditors  of  the 
assignor,  and  that  the  legislative  purpose  was  to  secure  an  equal  and 
just  division  of  the  estate  of  the  debtor  among  his  creditors,  a  con- 
struction less  comprehensive  will  defeat  the  legislative  purpose.  In 
virtue  of  the  trust  so  created  the  assignee  becomes  the  representa- 
tive of  and  actor  for  creditors,  and  his  powers  should  be  so  con- 
strued as  to  enable  him  to  carry  into  full  effect  the  purpose  which 
the  statute  designed.  In  the  English  insolvent  acts,  under  which 
assign'^es  are  allowed  to  avoid  the  fraudulent  grants  and  convey- 
ances of  the  debtor,  the  power  of  the  assignee  to  sue  in  his  own 
name  is  granted  **  for  the  recovery,  obtaining  and  enforcing  any  es- 
tate, effects  or  rights  of  such  prisoner" — language  in  legal  effect 
identical  with  that  contained  in  the  thirteenth  section  of  our  as- 
signment act.  In  Oarretson  v.  Bromi,  2  Dutch.  425,  Justice  Potts 
construed  this  section  as  enabling  the  assignee  to  sue  for  property 
fraudulently  conveyed  away  by  the  debtor,  and  to  recover  it  for  the 
use  of  the  creditors  who  should  present  their  claims. 

The  twenty-first  section  creates  a  bar  of  subsequent  suits  as  against 
creditors  who  have  come  in  under  the  assignment,  liable  to  be  re* 
moved  only  by  proof  of  fraud  in  the  doctor  "  with  respect  to  the  said 
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assignment,  or  in  concealing  his  estate,  real  or  personal,  whether  in 
possession,  held  in  trnst,  or  otherwise/'  This  language  manifestly 
has  reference  to  the  conduct  of  the  debtor  in  connection  with  his 
assignment,  and  has  no  relevancy  to  prior  conveyances  in  fraud  of 
creditors,  unless  such  property  might  be  made  available  to  creditors 
under  the  assignment;  for  it  is  not  to  be  supposed  that  the  legisla- 
ture would  visit  on  the  debtor  the  penalty  of  a  forfeiture  of  his 
discharge  for  not  disclosing  to  his  assignee  property  which  the  as- 
signee had  no  capacity  to  take  under  the  assignment.  The  para- 
graph in  this  section  which  saves  the  rights  of  creditors  who  do 
not  choose  to  exhibit  their  claims,  as  to  the  property,  real  or  per- 
sonal, not  assigned,  carries  with  it  an  implication  that  there  might 
be  property  which  would  not  pass  under  the  assignment;  but  I  do 
not  think  that  this  expression  should  be  allowed  to  overcome  the 
unmistakable  evidence  on  the  face  of  the  statute,  that  the  assign- 
ment should  embrace  all  the  property  of  the  debtor,  and  that  credi- 
tors should  be  placed  on  the  footing  of  perfect  equality  in  the 
division  of  the  debtor's  property,  or  that  it  was  intended  to  give 
creditors  who  stayed  out  an  advantage  over  those  who  came  in  under 
the  assignment 

Nor  will  any  embarrassment  be  experienced  in  the  fact  that  the 
property  which  has  fraudulently  been  conveyed  away  may  be  in  ex- 
cess of  what  is  required  for  the  payment  of  debts.  As  is  indicated 
in  the  opinion  of  this  court  in  Miller  v.  Mackenzie,  2  Stew.  Eq.  291, 
such  fraudulent  conveyances  will  be  set  aside  no  further  than  is 
necessary  for  the  satisfaction  of  the  demands  of  creditors,  and  the 
surplus,  if  there  be  any,  will  not  be  restored  to  the  fraudulent  debtor, 
but  will  be  returned  to  the  grantee  to  whom  the  fraudulent  con- 
veyance was  made. 

In  Oarretson  v.  Brown,  Justice  Potts,  in  delivering  the  opinion 
of  the  court,  held  that  the  assignee  might  sue  for  and  recover,  for 
the  use  of  creditoi's,  property  which  the  debtor  had  fraudulently 
conveyed  away.  These  views  were  not  expressed  upon  the  precise 
point  in  issue  in  the  case.  But  the  case  turned  entirely  on  the  ef- 
fect of  the  prior  fraudulent  conveyances  of  the  debtor  upon  the 
validity  of  the  assignment,  and  it  is  highly  probable  that  the  pow- 
ers of  assignees  over  such  fraudulent  conveyances  entered  into  the 
discussions  of  the  able  counsel  who  appeared  in  the  case,  and  re* 
ceived  a  careful  consideration  by  the  court.  The  decision  of  the 
Supreme  Court  was  affirmed  in  this  court ;  but  the  opinion  here. 
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if  any  was  delivered,  is  not  reported.  3  Dutch.  644.  In  Van 
Keuren  v.  McLaughlin^  6  C.  E.  Gr.  163,  Chancellor  Zabeiskie 
adopted  a  different  view,  and  without  referring  to  Oarretson  v. 
Broton^  held  that  the  assignee  could  not  maintain  a  suit  to  avoid  a 
fraudulent  conveyance,  of  the  assignor;  that  a  deed,  though  void  as 
against  creditors,  was  valid  i\A  against  the  assignee.  We  think  that 
the  views  of  Mr.  Justice  Potts  with  respect  to  the  rights  of  an  as- 
signee under  the  act  were  correct,  and  that  Van  Keuren  v.  Mc- 
Laughlin should  be  overruled. 

Decree  unanimously  reversed, 

NoTB  BY  THB  Rbportbr.— In  s  Doto  OD  Uilfl  cose  by  Mr.  Stewart,  the  reporter,  he  says: 
**The  following  additional  cases  held  that  an  assignee  for  the  benefit  of  creditors  may  set 
aside  fraudulent  conveyances  made  by  his  assignor  before  the  assignment  —  in  some  States 
however  the  power  is  statutoiy ;  KUboume  t.  /by,  29  Ohio  St.  264;  HattotoeU  v.  BayUm, 
10  id.  587;  Oibbs  t.  Thayer,  6  Cush.  80;  Blake  v.  Sawifu  10  AUen,  840;  Freeland  t.  Free 
land,  lOe  Mass.  475;  Lynde  v.  McGregor,  13  AUen,  178;  Waters  v.  DatthieU,  1  Md.455 
Simpson  r.  Warren,  55  Me.  18;  Shipman  v.  ^tna  Ine.  Co,s  29  Ck>nn.  245;  Shibley  v.  Long, 
6  Band.  785;  Clough  ▼.  Thomp^ort,  7  Qratt.  26;  Statonv.  Pittman,n  id.  00;  Doyle  v.  Peck- 
/tarn,  9  R  L  21 ;  Souikard  v.  Benner,  72  N.  Y.  424 ;  McMahon  ▼.  Allen,  35  id.  408 ;  Moneure 
V.  Hanaon,  15  Penn.  St.  886;  Tame  v.  BvUUt,  85  id.  808;  ^  Alb.  L.  J.  60,  81.  The  foUowing 
cases  deny  such  right:  Sere  v.  PiM,  6  Cr.  882 ;  EtHabrotiik  v.  MeneremiJtK,  18  Wis.  645 ; 
Brownings.  Hart,  6  Barb.  01 ;  Leach, t.  Ketsey,  7  id.  466;  Maidere  v.  Cvlvere,  1  Duv.  164; 
r)arr  v.  Qolt,  8  Woodb.  A  M.  68 ;  Flower  v.  Cornish,  2&  Minn.  473.'* 

In  Hawks  ▼.  PretzlaS,  Wisconsin  Supreme  Court,  November,  1880,  It  was  h^d,  that  a 
Toluntary  assignee  for  the  benefit  of  creditors  is  a  represetUative  only  of  the  cwsignor,  and 
cannot  acquire  a  right  of  action  by  virtue  of  his  assignment  that  his  assignor  could  not 
have  had.  Therefore  a  bill  of  sale  of  personalty,  binding  upon  the  parties,  intended  as  a 
mortgage,  but  not  filed  as  requiivd  by  statute,  is  binding  upon  a  voluntary  assignee  for  the 
benefit  of  creditors  of  the  assignor  and  mortgagor.  In  Babcock  v.  Booth,  2  Hill,  181,  cited 
in  the  principal  case,  the  court  refused  to  pass  upon  this  question.  In  Davis  v.  Swangon, 
54  Ala.  277;  s.  o.,  25  Am.  Bep.  678,  it  was  held  that  a  voluntary  conveyance,  prejudicial  to 
creditors,  cannot  be  set  aside  by  the  grantor's  administrator.  To  the  same  effect,  Strange 
V.  Qraham,  56  Ala.  614. 
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Balkt  t.  Homestead  Fire  Iksurahob  Compakt. 

(80N.y.21.) 

Insurance  — forfeiture  —  ineumbr€moei, 

A  condition  in  a  policy  of  fire  insurance,  forfeiting  tlie  insurance  in  case  th« 
property  insured  shall  l>ecome  incumbered  in  any  way  witliout  tlie  consent 
of  the  insurer  written  on  the  policy,  applies  only  to  voluntary  incumbrances, 
and  does  not  apply  to  an  involuntary  judgment. 

ACTION  on  a  policy  of  fire  insurance.     The  case  appears  in  the 
opinion.     The  plaintiff  had  judgment  below. 

F,  W,  Hubbard,  for  appellant, 

Chas.  S,  Baker,  for  rt\sjfondent. 

Andrews,  J.  We  are  of  opinion  that  the  condition  in  the 
policy,  that  the  company  shall  not  be  liable  **if  without  the  con- 
sent of  the  company  written  on  the  policy,  the  property  (insured) 
shiill  heroafter  become  incumbered  in  any  way,"  is  to  be  construed 
a8  referring  to  ineiinibrances  created  by  the  act  of  the  insured,  and 
has  no  application   to  incumbninces   by  jndgment,  or  otherwise  in 
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invitum,  created  by  operation  of  law.  We  think  the  condition  has 
the  same  meaning  as  if  it  liad  provided  that  the  policy  should  be 
void  if  the  assured  should  in  any  way  incumber  the  property  with- 
out the  written  consent  of  the  company.  The  language  used  im- 
plies that  the  consent  of  the  company  which  will  prevent  the 
avoidance  of  the  policy,  is  to  precede  the  creation  of  the  incum- 
brance. This  condition  of  things  has  no  proper  application  to  the 
case  of  judgments  which  may  be  obtained  by  third  persons  against 
the  insured,  but  only  to  incumbrances  created  by  his  voluntary  act. 
The  provision  for  consent  was  not  intended  primarily  to  relieve 
the  insured  from  a  forfeiture  incurred,  but  to  prevent  the  incurring 
of  a  forfeiture.  It  is  not  reasonable  to  suppose  that  the  parties 
intended  to  provide  for  the  consent  of  the  company  in  advance  to 
the  rendition  of  a  judgment  against  the  insured  in  favor  of  third 
persons.  If  the  condition  embraces  incumbrances  by  judgment, 
then  in  case  of  an  insurance  upon  real  property  the  moment  a 
judgment  is  rendered,  and  the  lien  attaches  to  the  insured  property, 
a  forfeiture  occurs,  and  the  contract  of  insurance  is  at  an  end, 
unless  the  company  consents  to  reinstate  it,  by  waiving  the  forfeit- 
ure, and  this  too,  although  the  land  cannot  be  sold  on  the  judg- 
ment until  an  execution  against  personal  property  is  returned 
unsatisfied.  If  incumbrances,  created  by  operation  of  law,  are 
within  the  condition,  the  imposition  of  a  tax  on  the  insured  prop- 
erty would  create  a  forfeiture  of  the  insurance,  and  the  result 
would  be  that  each  year  on  the  tax-rolls  being  completed,  and  put 
into  the  hands  of  the  proper  officers,  for  the  collection  of  the  taxes 
imposed,  the  insurances  of  the  company  on  real  property  would  be 
ipso  facto  terminated,  taxes  being  an  incumbrance  on  the  land 
taxed  {Barlow  v.  SL  Mcholas  Nat  Bank,  63  N".  Y.  399;  s.  c,  20 
Am.  Rep.  547),  and  all  land  not  specially  exempted  being  liable  to 
taxation.  A  construction  tending  to  such  consequences  must  be 
rejected  as  not  within  the  intention  of  the  parties,  if  another  con- 
struction is  possible.  The  condition  ought  to  be  construed  in  the 
same  manner  as  conditions  in  leases  against  assignments,  and  it  is 
well  settled  that  an  assignment  by  operation  of  law  is  not  a  breach 
of  such  a  condition.    4  Kent  Com.  124. 

The  language  of  the  condition  in  question  fairly  interpreted 
does  not  extend  to  incumbrances  created  by  law.  To  so  construe 
it  would  defeat  the  contract  of  insurance  in  cases  which  could  not 
have  been  contemplated.     The  defendant  is  claiming  a  forfeiture. 
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When  a  clanse  in  a  contract  is  capable  of  two  constractions,  one  of 
which  will  support,  and  the  other  defeat  the  principal  obligation, 
the  former  will  be  preferred.  Forfeitures  are  not  favored,  and  the 
party  claiming  a  forfeiture  will  not  be  permitted,  upon  equivocal  or 
doubtful  clauses,  or  words,  contained  in  his  own  contract,  to  de* 
prive  the  other  party  of  the  benefit  of  the  right  or  indemnity  for 
which  he  contracted.  In  Egan  v.  Mutual  Ins,  Co.,  5  Den.  326,  the 
condition  was  to  the  effect  that  the  policy  should  be  void  if  the 
insured  should  suffer  any  judgment,  etc.,  unless  ho  notified  the 
company  thereof,  in  which  case,  the  power  was  reserved  by  the  com- 
pany to  assent  thereto,  or  to  cancel  the  policy.  This  was  a  reason- 
able provision,  and  a  defense  founded  thereon  was  sustained  by  the 
court,  but  the  case  has  no  bearing  upon  the  one  now  before  us. 

The  judgment  should  be  affirmed. 

,     Judgment  affirtnetL 

All  concur. 


Abbott  v.  Johnstown,  Glovbrsville  and  Kingsboro  Hobsi 
Railroad  Company. 

(80  N.  Y.  27.) 

Railroad  company  ^- power  to  lease  road — responnbiUiy  for  le$§ee'$  negligence. 

A  railroad  company  has  no  implied  power  to  lease  its  road,  and  if  it  does  so^  is 
responsible  to  a  private  person  for  the  negligent  operation  of  the  road  by  the 
lessees,  resulting  in  Injury  to  him. 

ACTION  of  damages  for  negligence  resulting  in  death.    The 
opinion  states  the  facts.     The  defendant  had  judgment  below. 

James  M.  Dudley y  for  appellaut 

Ira  D.  Warrefiy  for  respondent. 

Church,  C.  J,  The  defendant  corporation  was  organized  under 
the  general  railroad  act,  and  constructed  and  owns  a  horse  railroad 
between  the  villages  of  Johnstown  and  Gloversyille,  and  in  1875, 
leased  the  road  for  five  years  to  the  defendant  Nicholas  H.  Decker, 
who  was  operating  the  road  at  the  time  the  accident  occurred,  which 
resulted  in  the  death  of  the  plaintifiTs  husband,  for  compensation 
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for  which  the  action  was  brought,  it  being  alleged  that  the  death  was 
produced  by  the  negligence  of  a  driver  upon  one  of  the  cars.  The 
trial  judge  dismissed  the  complaint  as  to  the  corporation  defendant 
upon  the  ground  that  there  was  no  privity  between  it  and  the  de- 
ceased, and  no  relation  between  it  and  the  driver  to  which  the 
maxim  respondeat  superior  would  apply.  This  decision  was  affirmed 
at  the  General  Term,  apparently  upon  the  authority  of  Norton  v. 
Wiswally  26  Barb.  618,  which  was  an  action  against  the  lessor  of  a 
right  of  ferriage  between  Troy  and  West  Troy,  who  had  obtained 
the  right,  as  I  infer,  from  some  public  authority  by  license.  I  do 
not  think  the  decision  in  that  case  is  controlling  in  this.  The  li- 
censee was  an  individual,  and  the  right  was  not  necessarily  a  corpo- 
rate right,  but  might  be  enjoyed  and  exercised  by  a  natural  person, 
and  there  is  nothing  in  its  nature  inconsistent  with  its  being 
assigned,  and  hence  the  ordinary  rule  might  well  apply.  Hall  v. 
Sullivan  R.  R.  Co,,  21  L.  R.  138.  But  in  this  case  there  are  other 
considerations  which  should  be  regarded  in  determining  this  ques- 
tion. 

The  creation  of  a  corporation  to  construct  and  operate  a  railroad 
is  the  exercise  of  sovereign  power,  and  includes  the  grant  of  im- 
portant franchises.  Such  corporations  have  power  to  exercise  the 
right  of  eminent  domain,  and  various  rights  and  privileges  not  pos- 
sessed by  natural  persons.  In  return  for  which  they  are  placed 
under  obligation  to  perform  certain  duties  to  the  public.  It  is  true 
in  this  State  that  the  right  to  become  incorporated  is  secured  by  a 
general  law,  and  any  persons  may  avail  themselves  of  it  by  comply- 
ing with  its  provisions,  but  the  public  are  secured  by  a  variety  of 
safeguards  as  to  amount  of  capital,  its  payment,  as  to  the  mode  of 
doing  business,  making  returns,  etc.  Like  a  special  charter  the 
right  conferred  under  the  general  law  is  in  the  nature  of  a  contract. 
It  follows  that  upon  principles  of  public  policy  and  the  ordinary 
rules  of  law  applicable  to  contracts,  the  corporation  cannot 
without  the  consent  of  the  other  party  change  its  terms  or  absolve 
itself  from  its  obligation  by  any  conventional  arrangement  made 
with  third  persons  as  to  the  control  and  management  of  its  road. 

We  have  been  referred  to  no  statute  authorizing  railroad  corpora- 
tions to  lease  their  road  to  individuals;  and  without  such  authority 
they  must  be  held  responsible  to  the  public  for  the  manner  of  ope- 
rating their  roads,  and  as  to  the  public  those  who  operate  the  roads 
must  be  regarded  as  agents.    The  clause  in  the  act  of  1864,  requir- 


Digitized  by 


Google 


574  NEW  YOEK, 


Abbott  Y.  Johnstown,  G  lovers ville  and  Eingsboro  Horse  Bailroad  Co. 

ing  lessees  to  perform  certain  acts,  and  specifying  among  lessees 
other  railroad  companies  and  person  or  persons^  does  not  profess  to 
confer  power  to  lease,  but  is  applicable  only  when  such  power  has 
been  obtained.  It  has  been  repeatedly  held  by  the  English  courts 
that  one  road  cannot  lease  itself  to  another,  or  to  private  persons 
without  consent  of  parliament  Beman  v.  Ruffordy  6  Eng.  Law  & 
Eq.  106;  Great  Northern  Ry.  Co.y.  Eastern  Counties  Ry.  Co,^  12 
id.  224;  Winch  v.  B.  L.  <§  C,  June.  R.  Co,,  13  id.  506.  The  same 
doctrine  has  been  held  hero.  In  Railroad  Co.  v.  Brown,  17  Wall, 
445-450,  the  court  said:  "It  is  the  accepted  doctrine  in  this  coun- 
try that  a  railroad  corporation  cannot  escape  the  performance  of 
any  duty  imposed  by  its  charter,  or  the  general  laws  of  tho  State, 
by  a  voluntary  surrender  of  its  road  into  the  hands  of  lessees."  In 
Nelson  V.  Vermont  £  Canada  R.  Co,,  26  Vt.  717,  the  court  said; 
"Unless  we  can  hold  the  defendants  liable  they  might  put  their 
road  into  the  hands  of  corporations  or  individuals  of  no  re- 
sponsibility." To  the  same  effect  is  M,  and  A.  Railroad  Co. 
V.  Mayes,  49  Qa.  355,  and  Mahoney  v.  Atlantic  and  St.  Lawrence 
R.  Co.,  63  Me.  68  ;  and  even  when  legislative  permission  has  been 
obtained  it  has  been  said  that  the  leasing  company  does  not  thereby 
absolve  itself  from  all  responsibility  to  the  public.  1  Eedf.  on 
Railw.,  §  142  and  notes.  But  this  I  apprehend  would  depend  upon 
the  terms  of  consent.  It  is  competent  for  the  legislature  to  trans- 
fer all  or  any  liability  to  the  lessees.  It  is  suggested  that  some  of 
theso  cases  arc  not  applicable,  for  the  reason  that  the  duty  omitted 
was  specifically  enjoined  upon  the  leasing  company.  But  whether 
the  duty  is  specified  in  the  charter  or  statute,  or  whether  it  arises 
from  tho  relation  which  the  leasing  company  bears  to  the  public  by 
the  grant,  does  not  seem  to  me  to  be  material,  nor  do  the  cases 
proceed  upon  this  distinction. .  The  legislature  conferred  upon  the 
defendant  corporation  a  corporate  existence  to  carry  on  the  business 
of  common  carriers,  and  its  obligation  to  properly  discharge  the 
duties  of  that  position  is  as  binding  and  operative  as  if  specified  in 
the  act  The  general  railroad  act  requires  corporations  formed 
under  it  to  start  their  trains  at  fixed  times,  to  be  noticed  publicly, 
to  furnish  accommodations  for  all  passengers  and  property,  and  to 
transport  all  persons  and  property  on  payment  of  fare  or  freight, 
and  declares  that  they  "  shall  be  liable  to  the  party  aggrieved  in  an 
action  for  damages  for  any  neglect  or  refusal  in  the  premises. "  The 
duty  therefore  to  safely  transport  passengers  may  be  regarded  as 
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prescribed  by  statute,  and  aside  from  this  it  is  a  duty  incident  to 
the  business  for  which  their  corporate  powers  were  conferred.  No 
question  is  presented  arising  from  the  fact  that  the  deceased  con- 
tracted with  the  lessee  specially,  as  no  such  fact  appears,  nor  does 
it  appear  but  that  the  road  was  run  in  the  name  of  the  company, 
and  it  is  not  necessary  to  determine  what  effect  such  facts  would 
have  (if  any)  upon  the  liability  of  the  company.  It  is  sufficient 
that  as  the  case  appears  the  corporation  defendant  is  responsible 
for  the  negligence  which  resulted  in  the  death  of  the  plaintiff's 
husband,  and  this  seems  to  have  been  the  view  taken  by  the  com- 
])any  in  providing  in  the  lease  for  indemnity  against  liabilities  of 
this  character. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event 

Judgment  reversed. 

All  concur,  except  Foloeb,  J.,  dissenting,  holding  that  though  a 
railroad  corporation  may  not  have  the  right  to  lease  its  road,  and 
may  be  answerable  to  the  State  for  an  omission  to  fulfill  its  duties  to 
the  public,  yet  a  private  person  may  not  recover  of  it  for  the  negli- 
gence of  a  servant,  unless  it  is  shown  that  he  is  the  servant  of  the 
corporation,  as  in  such  case  there  is  no  privity  between  the  person 
and  the  corporation. 


FuLLEB  y.  Jbwkit. 

OO  N.  Y.  46.) 

MatUr  and  mrwMTU — negligence  totoard  servant  —  maMnerif. 

An  engineer  on  a  railway  locomotive  engine  was  killed  hj  its  explosion  result- 
ing from  its  unsafe  condition  and  want  of  proper  repair.  Tlie  engine  was 
known  to  be  out  of  repair,  and  had  been  frequently  laid  up  for  repair.  Held^ 
that  the  defendant,  operating  the  railroad,  was  liable,  although  he  employed 
eompetent  superintendent  of  repairs  aud  master  mechanics  and  made  proper 
lagolations,  and  the  negligence  was  that  of  the  mechanics  diieeted  to  make 
the  repairs. 

ACTION  for  negligence  resulting  in  death.     The  opinion  states 
the  facts.     The  plaintiff  had  judgment  below. 


Digitized  by 


Google 


576  NEW  YORK, 


Fuller  T.  Jewett. 


C.  F.  Brawn  and  L.  E.  Carr,  for  appellant 
Samuel  Hand,  tor  respondent 

Andrews,  J.  The  plaintiffs  intestate,  an  engineer  on  the  Erie 
railway,  was  killed  on  the  23d  of  July,  1875,  by  the  explosion  of 
the  boiler  of  a  locomotive  engine  belonging  to  the  company,  which 
the  intestate  was  running  as  engineer  at  the  time  of  the  accident. 
The  engine  was  examined  after  the  explosion,  and  it  was  found 
that  a  number  of  stay-bolts  in  the  left  leg  of  the  boiler  were  broken, 
and  others  were  corroded  by  rust,  and  the  outer  sheet  of  the  boiler 
through  which  the  stay-bolts  passed  was  eaten  away  by  rust  to  the 
extent  of  from  one-third  to  one-half  its  original  thickness. 

The  evidence  authorized  the  inference  that  the  explosion  was 
caused  by  the  weakness  of  the  boiler,  resulting  from  the  defective 
stay-bolts  and  the  condition  of  the  outer  sheet.  It  did  not  defi- 
nitely appear  how  long  the  defective  condition  of  the  boiler  had 
existed.  The  ends  of  some  of  the  broken  stay-bolts  at  the  point 
where  they  were  broken  were  scaled  over  with  rust,  and  experts  testi- 
fied that  it  would  require  some  time  for  rust  to  eat  away  the  iron 
to  the  extent  disclosed  by  the  examination.  The  engine  was  built 
in  1805,  and  had  been  in  use  on  the  railway  from  that  time.  In 
October,  1874,  it  was  taken  to  the  shops  of  the  company  for  general 
repairs,  and  Van  Vechten,  the  master  mechanic  in  charge  of  the 
shops,  gave  directions  for  its  thorough  overhauling.  The  repairs 
were  made  by  mechanics  in  the  employment  of  the  company,  and 
in  January,  1875,  the  repairs  having  been  completed,  the  engine 
was  again  placed  upon  the  road.  But  after  this  the  engine  was 
frequently  reported  by  Fuller,  the  engineer,  to  be  out  of  order,  and 
in  each  month  subsequent  to  January,  1875,  to  the  time  of  the  ex- 
plosion, except  in  June,  repairs  were  made  thereon.  In  April  the 
engineer  reported  that  the  stay-bolts  in  the  right  leg  of  the  boiler 
were  broken,  which  report  on  examination  was  found  to  be  true, 
and  the  broken  stay-bolts  were  replaced  by  new  ones.  When  the 
general  repairs  were  made  in  October,  1874,  the  mechanics  who  had 
charge  of  the  repairs  examined  the  boiler  to  ascertain  whether  any 
of  the  stay-bolts  were  defective,  but  they  found  none.  This  exam- 
ination however  was  substantially  confined  to  an  inspection  of 
the  outer  sheets  of  the  boiler,  to  discover  any  indication  of  weak- 
ness and  to  hammering  on  some  of  the  bolts  to  ascertain  whether 
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they  were  bix)ken.  Bnfc  they  made  no  examination  of  the  inte- 
rior of  the  legs  of  the  boiler  by  the  use  of  lights,  as  was  practica- 
ble and  usual  in  case  of  general  repairs,  as  some  of  the  witnesses 
testified. 

It  is  quite  clear  upon  the  evidence  that  the  boiler  was  in  a  dan- 
gerous coi>dition  at  and  prior  to  the  time  of  the  explosion.  The 
jury  were  authorized  to  find  that  the  defects  existed  to  a  greater 
or  less  extent  at  the  time  the  engine  was  taken  to  the  shops  in 
October,  1874,  and  that  the  mechanics  to  whom  Van  Vechten  had 
committed  the  duty  of  making  the  necessary  repairs  negligently 
omitted  the  use  of  usual  and  proper  means  to  ascertain  the  exist- 
ence of  the  defects,  and  that  if  such  means  had  been  used  the 
weakened  and  unsafe  condition  of  the  boiler  would  have  been  dis- 
covered. There  was  no  negligence  on  the  part  of  Van  Vechten, 
the  master  mechanic  in  charge  of  the  shops.  He  gave  proper 
instructions  for  the  thorough  examination  and  repair  of  the  engine 
and  boiler.  It  was  impracticable  for  him  to  make  personal  exam- 
ination of  all  the  engines  which  came  to  the  shops  for  repairs.  The 
subordinates  to  whom  he  committed  that  duty  in  this  case  were 
competent  from  their  character  and  experience  to  perform  it.  Nor 
was  there  any  negligence  on  the  part  of  the  company  in  the  em- 
ployment of  Van  Vechten  as  general  superintendent  of  repairs,  or 
in  omitting  to  make  suitable  regulations  for  the  conduct  of  this 
business.  Van  Vechten  was  a  man  fully  qualified  for  bis  position. 
The  immediate  negligence  in  this  case  was  that  of  the  mechanics  to 
whom  the  doing  of  the  repairs  was  committed,  in  omitting  the  duty 
of  thorough  inspection  and  examination  as  directed  by  Van 
Vechten. 

Upon  this  state  of  facts  the  question  arises  as  to  the  liability  of 
the  defendant.  It  is  claimed  that  the  negligence  of  the  mechanics 
was  the  negligence  of  co-employees  with  the  intestate,  in  the  service 
of  the  company,  for  which  the  defendant,  the  common  employer,  is 
not  responsible. 

"We  are  of  opinion  that  the  cases  of  Flike  v.  Boston  and  Albany 
Railroad  Co.y  53  N.  Y.  549;  s.  c,  13  Am.  Rep.  545 ;  Booth  v.  Samey 
73  N.  Y.  38;  s.  c,  29  Am.  Rep.  97,  and  Mehan  v.  Syracusey  Bing. 
and  New  York  Railroad  Co,,  73  N.  Y.  585,  are  decisive  against  this 
contention.  We  understand  the  principle  of  these  cases  to  be,  that 
acts  which  the  master,  as  such,  is  bound  to  perform  for  the  safety 
and  protection  of  his  employees,  cannot  be  delegated  so  as  to  exon- 
Vol.  XXXVI—  73 


Digitized  by 


Google 


578  NEW  YORK, 


Fuller  V.  Jewett. 


erate  the  former  from  liability  to  a  servant,  who  is  injured  by  the 
omission  to  perform  the  actor  duty  or  by  its  negligent  performance, 
whether  the  non-feasance  or  mis-feasance  is  that  of  a  supendr  officer, 
agent  or  servant  of  a  subordinate  or  inferior  agent  or  servant  to 
whom  the  doing  of  the  act  or  the  performance  of  the  duty  has  been 
committed.  In  either  case  in  respect  to  such  act  or  duty  the  servant 
who  undertakes  or  omits  to  perform  it  is  the  representative  of  the 
master,  and  not  a  mere  co-servant  with  the  one  who  sustains  the 
injury.  The  act  or  omission  is  the  act  or  omission  of  the  master, 
irrespective  of  the  grade  of  the  servant  whoso  negligence  caused  the 
injury,  or  of  the  fact  whether  it  was  or  was  not  practicable  for  the 
master  to  act  personally,  or  whether  he  did  or  did  not  do  all  that  he 
personally  could  do  by  selecting  competent  servants,  or  otherwise  to 
secure  the  safety  of  his  employees. 

It  is  sometimes  difficult  to  determine  what  is  the  master's  duty 
witliin  the  rule.  But  when  it  is  ascertained  that  the  negligence  by 
which  an  employee  is  injured  relates  to  this  duty,  then  there  is  no 
middle  ground,  and  the  case  cannot  be  determined  upon  any  dis- 
tinction founded  upon  the  particular  grade,  office  or  function  of 
the  negligent  servant  or  agent.  In  the  Mike  case  it  was  probably 
impracticable  for  Rockefeller  to  be  present  at  the  starting  of  each 
train,  and  to  see  personally  that  when  it  left  the  yard  it  had  its  full 
equipment  of  men.  He  appointed  sufficient  brakemen  to  go  with 
the  train  which  parted  and  caused  the  injury,  and  one  of  them 
neglected  to  go.  The  negligence  of  the  company  consisted  in  not 
seeing  to  it  that  the  train  was  sufficiently  manned  when  it  started, 
and  it  did  not  excuse  itself  by  showing  that  it  had  promulgated 
proper  rules  and  appointed  a  head  conductor  of  this  business,  or 
that  the  train  would  have  been  fully  manned  if  Loftus,  the  brake- 
man,  had  performed  his  duty.  In  this  case  the  neglect  to  maintain 
the  engine  in  proper  repair  was  the  neglect  of  a  duty  devolving 
upon  the  master.  The  duty  of  maintaining  machinery  in  repair 
for  the  protection  and  safety  of  employees  is  the  same  in  kind  as  the 
duty  of  furnishing  a  safe  and  proper  machine  in  the  first  instance. 
Ford  \,  Fitchburg  R.  i?.  Co.,  110  Mass.  240;  s.  c,  14  Am.  Rep. 
598. 

But  the  duty  of  the  master  to  furnish  suitable  and  safe  machinery 
and  to  keep  the  same  in  repair  is  relative  and  not  absolute.  He  is 
only  bound  by  himself  and  his  agents  to  exercise  due  care  to  that 
end.     In  this  case  the  jbry  have  found  upon  sufficient  evidence 
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that  there  wiM  negligence  in  respect  to  the  inspection  and  repair  of 
the  boiler,  and  we  think  the  judgmenii  must  be  affirmed. 

The  case  of  Malone  v.  Hathatoayy^^  N.  Y.  5  ;  s.  c,  21  Am.  Rep. 
573^  contains  B  valuable  discussion  of  the  law  of  master  and  servant 
and  of  the  rules  regulating  the  liability  of  the  former  for  an  injury 
to  an  employee  by  the  negligence  of  a  co-servant.  That  case  was 
not  intended,  as  the  opinion  states,  to  interfere  with  the  principle 
established  in  the  Flike  case.  ' 

We  have  examined  the  exceptions  to  evidence,  and  do  not  find 
any  which  call  for  a  reversal  of  the  judgment. 

All  concur  exdept  PoLGER,  J.,  not  voting. 

Judgment  affirmed. 


Spikbtti  v.  Atlas  Steamship  Company, 

(80N.Y.  71.) 

Bin  of  lading — exemption  —  "  harratry  of  nuirinera  " —  t?ieft  by  puraer. 

The  plaintifT  Bliipped  on  a  steamsbip  a  quantity  of  gold  coin,  accepting  a  bill 
of  lading  exempting  the  defendant  from  liiability  for  loss  by  **  barratry  of 
tnaster  or  mariners/'  Some  of  tbe  money  wad  stolen  on  the  passage,  and 
tbe  proof  indicated  tbat  it  was  stolen  by  tbe  parser.  Held,  within  the  ex- 
emption. 

ACTION  for  value  of  gold  coin  shipped  on  defendant's  steam- 
ship, and  stolen  on  the  passage.   The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below. 

Everett  P.  Wlieeler,  for  appellant. 

Joseph  H.  CJioate,  for  respondent. 

Rapallo,  J.  The  clauses  in  the  bill  of  lading,  of  which  the 
defendant  claims  the  benefit,  read  as  follows:  *'The  company  is  not 
liable  for  any  loss  or  detention  of,  or  damage  or  injury  to  the  goods, 
or  the  consequences  thereof  occasioned  by  any  or  several  of  the 
following  causes: "  Among  the  causes  enumerated  are:  "  Theft  on 
land  or  afloat."  ''Barratry  of  masters  or  mariners.'*  '* Interrup- 
tion to  navigation  by  ice."  ''Transhipments;  any  act,  neglect  or 
default  of  the  pilot,  master,  mariners,  engineers,  servants  or  agentg 
of  the  company.**    The  bill  of  lading  was  of  two  boxes  of  specie. 
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The  courfcy  at  the  trial,  charged  the  jury  that  'Hheft  by  the 
purser  was  not  barratry,  and  if  lost  by  such  means  the  defendant 
was  liable."  Also,  that  *'  for  the  theft  by  the  purser,  if  the  gold 
was  lost  by  his  theft,  the  company  was  liable."  Exceptions  were 
taken  to  these  rulings  separately. 

The  sum  of  t5,000  was  abstracted  from  one  of  the  boxes  during 
its  transit  to  Maracaibo,  and  there  was  evidence  tending  to  show 
that  it  had  been  abstracted  by  the  purser  during  the  yoyage  from 
New  York  to  Gnracoa. 

There  was  nothing  to  show  that  the  defendant  was  guilty  of  any 
fault  in  the  employment  of  the  purser.  The  only  evidence  on  the 
subject  was  that  he  had  been  in  the  employ  of  the  company  two  or 
three  years,  had  come  to  it  well  recommended,  and  it  had  no  fault 
to  find  with  him  and  had  heard  nothing  to  bis  detriment. 

The  validity  of  the  exemption  clause  in  the  bill  of  lading  is  not 
questioned,  and  the  only  questions  discussed  relate  to  its  construc- 
tion. 

The  first  exemption  is  from  loss  '^  by  theft  on  land  or  afloat"  If 
the  purser  is  to  be  regarded  as  comprehended  within  the  term 
*'  mariners,"  there  can  be  no  doubt  of  the  exemption  of  the  defend- 
ant from  liability  under  the  clause  which  excepts  losses  by  '*  barra- 
try of  master  or  mariners,"  for  it  is  well  established  that  the  term 
** barratry"  includes  theft  and  embezzlement  by  the  crew.  Am. 
Ins.  Co,  V.  Bryan,  1  Hill,  25;  8.  c,  26  Wend.  563;  1  Phill.  on  Ins. 
1071.  Assuming  however,  for  the  moment,  that  the  term  "  mari- 
ners" does  not  include  the  purser,  and  that  he  could  not  commit 
barratry,  a  proposition  which  will  be  considered  further  on,  the 
question  is  presented  whether  a  theft  by  him  comes  within  the  ex- 
ception of  loss  by  theft  on  land  or  afloat. 

[Omitting  this.] 

I  am  of  opinion  that  the  purser  does  fall  within  the  term  ''  mar- 
iner," as  used  in  this  bill  of  lading,  and  that  embezzlement  by  him 
was  barratry.  He  was  permanently  attached  to  the  ship  as  one  of 
its  officers,  and  performed  duties  which  would  otherwise  devolve 
upon  the  master.  He  lived  on  board  the  ship,  and  had  no  other 
residence,  and  had  been  thus  employed  by  the  defendant  for  several 
years.  He  was  one  of  the  ship's  company,  and  it  is  very  difficult 
to  conceive  that  when  the  ship-owner  stipulated  for  exemption 
from  liability  for  the  dishonesty  of  all  the  officers  and  crew  of  the 
vessel,  including  the  master,  it  could  have  been  intended  to  exclude 
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this  single  member  of  the  ship's  company.  No  authority  is  cited 
in  support  of  such  exclusion.  The  authorities  cited  by  the  respond- 
ent are  to  the  effect  that  ban-atry  can  be  committed  only  by  mas- 
ter and  mariners,  a  point  which  is  not  disputed,  but  there  is  no 
authority  showing  that  a  purser  of  a  ship  is  not  included  in  the 
term  mariner,  while  several  authorities  are  cited  by  the  appellant 
in  support  of  the  proposition  that  he  comes  within  that  description. 
In  re  Goods  oj  HayeSy  2  Gurties  Ec.  338,  it  was  held  that  the  pur- 
ser of  a  man-of-war  was  a  mariner,  withiiji  the  statute  relating  to 
nuncupative  wills.  It  is  not  necessary,  to  bring  a  purser  within  the 
definition  of  mariner,  that  he  should  be  engaged  in  navigating  the 
ship  provided  his  employment  is  on  the  sea,  and  he  is  attached  to 
a  ship.  The  duties  of  the  purser  are  marine  duties.  He  is  subor- 
dinate to  the  captain,  and  performs  duties  which  would  otherwise 
have  to  be  performed  by  him,  and  in  earlier  times  were  so  per- 
formed. McLachlan  on  Shipping,  146,  148 ;  The  Gratitudine,  3 
C.Rob.  240,  257.  The  cook  and  steward  have  been  held  to  be 
mariners,  and  entitled  to  sue  as  such.  Tlie  Jane  and  Matilda,  1 
Hagg.  Adm.  187, 190;  Smith  v.  Sloop  Gilpin,  Gilpin,  505.  So  of  por- 
ters permanently  employed  on  passenger  vessels;  also  all  subordi- 
nate employees,  engineers,  clerks,  stewards,  cooks,  etc.,  when  neces- 
sary to  the  service  of  the  ship.  Bouvier's  Law  Die.  "  Marimer,'* 
and  the  word  barratry  includes  every  species  of  fraud  committed 
by  any  one  standing  in  the  place  of  master  or  mariner.  Boehm  v. 
Combe,  2  M.  &  S.  172.  By  United  States  Revised  Statutes,  sec- 
tion 4573,  the  master  of  every  foreign  bound  vessel  is  required  to 
give  the  collector  a  list  of  all  the  persons  composing  the  ship's  com- 
pany, and  by  section  4612  it  is  provided  that  ever  person  (except 
apprentices)  who  shall  be  employed  or  engaged  to  serve  in  any  ca- 
pacity on  board  the  ship  shall  be  deemed  to  be  a  seaman.  The  same 
definition  is  made  in  the  English  statute  (7  and  8  Vict  C,  112,  § 
2),  ''any  seaman,  that  is,  any  person  engaged  to  serve  in  any  capac- 
ity on  board  his  ship  (apprentice  excepted)."  I  can  see  no  room  to 
doubt  that  a  purser  permanently  attached  to  the  ship  comes  within 
the  description  of  seaman  or  mariner,  as  defined  and  understood  at 
the  time  this  bill  of  lading  was  issued,  and  I  find  no  foundation  for 
holding  that  a  theft  by  him  is  not  barratry. 

The  general  provision  exempting  the  company  from  the  conse- 
quences of  any  act,  neglect  or  default  of  the  pilots  master,  mariners, 
engineers,  servants  or  agents  of  the  company,  evinces  an  intention 
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to  make  the  exemption  as  broad  as  language  can  express,  and  to 
preclude  all  nice  distinctions  as  to  the  capacity  in  which  the  per- 
son through  whose  fault  the  loss  occurs  is  serving,  and  in  connec- 
tion, with  the  other  clause,  to  render  immaterial  the  inquiry  whether 
the  loss  occurred  from  more  neglect  or  intentional  wrong. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  the  event 

Judgment  reversed, 

Andrews,  Miller  and  Earl,  JJ.,  concur ;  Church,  C.  J.,  con- 
cura  on  the  ground  that  the  case  was  within  the  exemption  against 
barratry ;  Danforth,  J.,  dissents ;  Folger,  J.,  abseut  at  argument 


Pattisok  v.  Syracuse  National  Bakk. 

(80N.Y.8S.) 

National  bank —  re»pon»ibUity  for  special  deponL 

A  National  bank  is  liable  for  a  special  deposit,  received  by  its  teller  on  behalf 
of  the  bank,  in  accordance  with  its  usage,  for  gratuitous  safe-keeping,  and 
lost  through  its  gross  negligence.    {Siee  note,  p.  592.) 

ACTION"  to  recover  the  value  of  a  special  deposit.     The  opin- 
ion states  the  facts.     The  plaintiff  had  judgment  below. 

Samuel  Hand,  for  appellant. 

George  Flevinstocky  for  respondent. 

Rapallo,  J.  The  leading  point  made  by  the  appellant  is,  that  a 
bank  organized  under  the  National  banking  act  (Laws  of  U.  S.,  1864, 
chap.  106)  has  no  authority  to  receive  special  deposits  of  securities, 
etc.,  for  safe-keeping,  and  that  consequently  the  defendant  incurred 
no  liability  by  the  receipt  by  its  teller  of  the  package  deposited  by 
the  plaintiff,  and  cannot  be  held  responsible  for  its  loss.,  even  though 
the  teller  in  receiving  the  deposit  assumed  to  act  in  behalf  of  the 
bank,  in  accordance  with  its  practice,  and  did  so  with  the  knowl- 
edge of  its  managers,  and  the  loss  occurred  through  gross  negli- 
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gence  on  the  part  of  the  officers  of  the  bank.  Th^  respondent 
disputes  both  the  premises  and  the  conclusion. 

In  most  of  the  cases  in  which  the  question  of  the  liability  of  banks 
for  special  deposits  has  been  considered,  and  which  will  be  more 
particularly  referred  to  hereafter,  the  corporate  power  of  a  bank  to 
bind  itself  by  such  a  transaction  has  been  conceded  or  not  disputed, 
and  the  cases  have  turned  upon  questions  relating  to  the  authority 
of  the  officers  receiving  the  deposits,  and  the  degree  of  negligence 
by  which  the  loss  was  occasioned.  If  it  be  assumed  that  the  re- 
ceiving of  such  deposit  is  a  legitimate  part  of  the  business  of  bank- 
ing, and  that  banks,  not  organized  under  the  act  of  Congress,  which 
see  fit  to  receive  such  deposits,  may  do  so,  there  is  nothing  in  the 
act  of  1864  which  specially  restricts  National  banks  m  this  respect 
The  act  provides  (§  5)  that  associations  for  carrying  on  the  business 
of  banking  may  be  formed  in  a  certain  manner.  Section  eight  de- 
clares that  upon  complying  with  the  provisions  of  the  act,  such 
associations  shall  be  corporations,  and  may  adopt  a  corporate  name, 
and  may  in  that  name  make  contracts;  and  further,  Ijhat  they  may 
exercise  under  the  act  all  such  incidental  powers  aa  shall  be  neces- 
sary to  carry  on  the  business  of  banking  by  discounting  and  nego- 
tiating promissory  notes,  drafts,  bills  of  exchange,  and  other  evi- 
dences of  debt;  by  receiving  deposits;  by  buying  and  selling 
exchange,  com  and  bullion;  by  loaning  money  on  personal  security, 
by  obtaining,  issuing  and  circulating  notes  according  to  the  pro- 
visions of  the  act.  It  cannot  be  contended  that  because  the  power 
to  receive  special  deposits  is  not  particularly  mentioned,  therefore 
it  is  intended  to  place  banks  organized  under  this  act  on  a  different 
footing  in  that  respect  from  other  banks.  There  are  many  contracts 
incident  to  the  banking  business,  which,  although  not  enumerated 
in  the  act,  are  daily  made  by  National  banks  without  question  as 
to  their  authority,  such  as  receiving  notes,  checks,  etc.,  for  collection, 
etc.  They  are  authorized  to  make  any  contracts  which  legitimately 
appertain  to  the  business  of  banking,  and  if  receiving  special  as 
well  as  general  deposits  falls  within  the  scope  of  that  business,  the 
power  to  receive  deposits  includes  all  kinds  of  deposits  which  are 
known  and  customary  in  the  banking  business. 

That  the  enumeration  of  banking  powers  contained  in  the  act  of 
1864  was  not  significant  of  an  intention  to  place  any  special  re- 
striction upon  National  banks,  as  distinguished  from  State  banks, 
ia  apparent  from  the  fact  that  it  is  a  usual  formula,  descriptive  of 
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the  banking  business  contained  in  bank  charters  (Charter  of  Gom'l 
Bank  of  Albany,  Laws  of  1825,  p.  198 ;  Dutchess  Co.  Bank,  id., 
p.  204),  and  is  almost  identical  with  that  contained  in  the  general 
banking  law  of  1838  (Laws  of  1838,  p.  249,  §  18),  which  provides 
that  '^such  association  shall  have  power  to  carry  on  the  business  of 
banking  by  discounting  bills,  notes,  and  other  evidences  of  debt ; 
by  receiving  deposits  ;  by  buying  and  selling  gold  and  silver  bullion, 
foreign  coins  and  bills  of  exchange  in  the  manner  specified  in  this 
act ;  by  loaning  money  on  real  and  personal  security,  and  by  exercis- 
ing such  incidental  powers  as  shall  be  necessary  to  carry  on  such 
business."  The  meaning  of  the  two  provisions  is  the  same,  and 
their  language  is  the  same,  except  in  the  order  of  arrangement 
In  both,  the  business  of  banking  is  defined,  that  is,  discounting 
paper,  receiving  deposits,  etc.,  and  all  powers  incident  to  these 
general  banking  powers  are  added.  In  the  act  of  Congress  the 
frame  of  the  sentence  is  that  National  banks  shall  exercise  all  such  in- 
cidental powers  as  shall  be  necessary  to  carry  on  the  business  of  bank- 
ing, and  then  follows  a  description  of  the  banking  business,  while  in 
the  act  of  1838  the  banking  business  is  first  described  and  the  grant 
of  incidental  powers  follows.  The  enumeration  in  the  act  of  Con- 
gress is  not  of  the  incidental,  but  of  the  principal  powers,  and  to 
them  are  superadded  all  incidental  powers.  The  question  remains 
the  same  therefore  as  to  a  National  as  to  a  State  bank,  whether  the 
power  of  receiving  special  deposits  is  incidental  to  the  banking 
business,  and  no  distinction  can  be  made  in  determining  this  ques- 
tion between  a  State  and  a  National  bank. 

In  the  leading  case  upon  the  subject,  Foster  v.  Essex  Banky  17 
Mass.  479,  A.  D.  1821,  where  a  special  deposit  had  been  made  with 
the  defendant,  of  a  cask  containing  gold  coin,  it  was  shown  that  it 
had  been  the  practice  of  the  bank  to  receive  special  deposits  of 
money  and  other  valuable  things,  but  there  was  no  regulation  or 
by-law  or  provision  of  the  charter  upon  the  subject.  The  counsel 
for  the  plaintiff,  as  in  the  present  case,  claimed  that  it  had  been 
the  practice  of  banks  from  the  earliest  periods  to  receive  such 
deposits.  That  the  Bank  of  England  had  no  express  power  to  do 
so,  but  it  had  become  a  part  of  its  duty  or  business  by  usage,  and 
belonged  to  the  very  nature  of  such  institutions.  On  the  other  side 
it  was  denied  that  the  bank  had  any  such  power,  or  that  it  was  in- 
cidental to  the  business  of  a  bank  or  banker ;  that  the  authority 
could  not  be  inferred  from  usage,  and  the  repetition  of  unauthorised 
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acts  by  the  officers  could  not  give  them  validity,  and  the  ofiScers 
only,  and  not  the  bank,  were  bound.  The  point  was  thus  distinctly 
presented.  It  was  argued  by  the  most  eminent  counsel  of  the 
period  and  decided  by  a  court  of  distinguished  reputation.  The 
court  held  that  the  practice  of  the  bank  having  been  to  receive 
such  deposits,  and  its  building  and  vaults  having  been  allowed  to 
be  used  for  that  purpose,  and  its  ofScers  employed  in  receiving  into 
custody  the  things  deposited,  the  corporation  must  be  deemed  the 
depositary,  and  not  the  cashier  or  other  officer  through  whose  par- 
ticular agency  the  property  had  been  received  into  the  bank. 

The  next  case  on  the  point  is  Lloyd  v.  West  Branch  Bank,  15  Penn* 
St.  173,  decided  in  1850.  It  was  there  held  that  the  power  to  receive 
deposits,  conferred  on  the  bank  by  the  Pennsylvania  banking  law, 
referred  to  deposits  of  current  money  received  as  such,  and  not  to 
special  deposits.  But  the  court,  although  indulging  in  some  strong 
expressions  indicative  of  an  opinion  that  the  statute  did  not  intend 
to  confer  the  power,  states  the  question  to  be  whether  there  was 
any  such  general  custom  or  practice  of  the  cashier  of  the  bank  to 
act  as  a  voluntary  bailee  without  reward,  as  to  make  the  bank  lia- 
ble for  his  acts,  and  the  decision  rests  upon  the  want  of  evidence 
of  any  such  practice.  The  court  was  undoubtedly  correct  in  hold- 
ing, as  it  expresses  itself,  that  it  was  not  intended  that  banks 
should  be  turned  into  pawnbrokers'  shops,  or  receive  old  clothes  on 
deposit.  But  the  case  is  not  an  authority  for  the  proposition  that 
if  a  bank  is  in  the  habit  of  receiving  on  deposit  coin  or  other  valu- 
ables, such  as  are  usually  the  subject  of  special  deposits  in  banks, 
it  will  not  be  bound  by  the  act  of  its  officers  in  receiving  them. 

But  in  later  cases  in  the  same  State  the  doctrine  of  Foster  v. 
Essex  Bank  is  expressly  recognized,  and  applied  to  National  banks. 
In  Lancaster  Co.  Ifational  Bank  v.  Smithy  62  Penn.  St.  47,  where 
a  special  deposit  of  United  States  bonds  had  been  made  with  the 
bank  by  delivering  them  to  the  tellei,  and  the  teller  had  subse- 
quently delivered  them  to  a  third  party,  supposed  to  be  the  de- 
positor, but  without  ascertaining  his  identity,  the  bank  was  held 
liable.  The  case  of  Lloyd  v.  West  Branch  Bank  was  referred  to, 
but  the  power  of  the  bank  to  bind  itself  by  receiving  the  deposit 
was  not  disputed,  and  it  was  held  that  it  was  a  question  for  the 
jury  whether  the  bank  had  been  guilty  of  gross  negligence. 

In  Scott  V.  National  Bank  of  Chester  Valley,  72  Penn.  St  471; 
B.  a,  13  Am.  Rep.  711,  the  facts  were  almost  identical  with  those 
Vol.  XXXVI  -74 
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in  Foster  v.  Essex  Bank.  A  special  deposit  of  bonds  for  safe-keep- 
ing had  been  made  with  the  defendant  by  one  of  its  castomers^  and 
the  bonds  were  stolen  by  the  teller  of  the  bank,  but  no  negligence 
on  the  part  of  the  bank  was  established  and  a  verdict  for  the  de- 
fendant on  that  ground  was  sustained.  The  receipt  of  the  bonds 
was  not  claimed  to  be  uUra  vires. 

In  First  National  Bank  of  Carlisle  \.  Graham^  79  Penn.  St.  IOC; 
s.  c,  21  Am.  Rep.  40,  the  plaintiff  sued  for  the  loss  of  United 
States  bonds  claimed  to  have  been  deposited  by  her  with  the  bank, 
and  relied  upon  a  receipt  for  the  bonds,  signed  by  the  cashier  of 
the  bank,  in  which  he  acknowledged  that  she  had  left  the  bonds  in 
the  bank  for  safe-keeping.  It  was  admitted  that  government  bonds 
were  received  by  the  bank  for  safe-keeping,  with  the  knowledge  of 
the  president,  cashier  and  teller,  and  without  compensation.  A 
verdict  and  judgment  having  been  rendered  for  the  plaintiff,  it 
was  reversed  on  exceptions  to  rulings  on  questions  of  evidence  and 
to  some  portions  of  the  charge  in  submitting  to  the  jury  the  ques- 
tion of  negligence,  but  on  the  point  of  the  liability  of  the  bank, 
the  doctrine  of  Foster  v.  Essex  Bank  was  emphatically  reiterateu, 
and  it  is  stated  that  the  rule  as  laid  down  in  that  case  has  been 
uniformly  applied  in  the  Supreme  Court  of  Pennsylvania  in  cases 
involving  the  rights  and  duties  of  National  banks. 

In  Turner  v.  First  National  Bank  of  Keokuk,  26  Iowa,  562,  the 
liability  of  a  National  bank  for  a  special  deposit  of  bonds  was  also 
i-ecognized.  Smith  v.  First  National  Bank  of  Westfieldy  99  Mass. 
605,  was  also  a  case  of  a  special  deposit  of  bonds  with  a  National 
bank,  and  the  bank  was  held  to  be  bailee  of  the  bonds,  but  liable 
only  for  want  of  ordinary  care.  To  the  same  effect  is  Gibliri  v. 
McMulUn,  L.  R ,  2  P.  C.  317. 

In  Chattahoochee  National  Bank  v.  Schley,  58  Ga.  369,  the  court, 
after  referring  to  some  of  the  cuses  which  have  been  cited,  and  also 
to  the  recent  cases  of  First  National  Bank  v.  Ocean  National  Bank, 
60  N.  Y.  278  ;  8.  c,  19  Am.  Rep.  181,  and  Wiley  v.  First  Natiwud 
Bank  of  Brattleboro,  47  Vt  546  ;  s.  c,  19  Am.  Rep.  122,  summarizes 
its  view  of  the  existing  law  as  follows:  "  By  habitually  receiving 
through  its  cashiers  special  deposits  to  be  kept  gratuitously  for 
mere  accommodation,  a  National  bank  will  incur  liability  for  grosa 
negligence  in  respect  to  any  such  deposits,  received  in  the  usual 
way."  This  I  adopt  as  a  concise  and  accurate  statement  of  the  re- 
sult of  the  decisions  to  which  I  have  referred. 
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The  only  adjudications  to  be  foand  in  conjQiot  with  this  doctrine 
are  the  case  of  WiUy  v.  First  National  Bank,  47  Vt  546,  followed 
by  the  same  court  in  Whitney  v.  First  Nat.  Bk.  of  Brattleborough, 
50  id.  389;  s.  c,  28  Am.  Rep.  503,  where  it  was  held,  in  direct 
opposition  to  all  the  cases  I  have  cited,  that  when  a  special  deposit 
is  received  by  a  National  bank,  even  in  accordance  with  usage,  and 
with  the  knowledge  and,  acquiescence  of  the  directors  of  the  bank, 
the  bank  is  not  liable  for  its  loss,  even  by  gross  negligence;  and 
this  is  put  upon  the  ground  that  the  bank  has  no  corporate  capacity 
to  receive  such  deposits  for  safe-keeping,  and  consequently  cannot 
empower  any  of  its  oflRcers  to  incur  liability  in  its  behalf  by  so 
doing. 

There  are  some  cases  in  which  the  Vermont  cases  are  referred  to 
with  approval  by  the  judge  writing  the  opinion  (Third  Nat.  Bank 
of  Baltimore  v.  Boyd,  44  Md.  47;  8.  c,  22  Am.  Rep.  35  ;  and  First 
Nat.  Bank  v.  Ocean  Nat,  Bank,  60  N.  Y.  278;  s.  c,  19  Am.  Rep. 
181),  but  there  is  no  other  adjudication  to  the  same  effect.  In  the 
case  in  60  K.  Y.  the  opinion  expressly  states  that  it  is  unnecessary 
to  consider  the  question  of  the  power  of  the  bank ;  that  it  is  a  ques- 
tion not  free  from  difficulty,  but  can  be  more  satisfactorily  consid- 
ered when  it  becomes  necessary  to  a  judgment.  The  opinion 
proceeds  upon  the  ground  that  the  receiving  of  special  deposits  was 
not  shown  to  be  part  of  the  ordinary  business  of  the  bank.  That 
there  was  entire  absence  of  evidence  that  it  was  the  habit  or  prac- 
tice of  the  defendant  to  receive  such  deposits.  That  no  authority 
to  the  cashier  or  assistant  cashier  to  receive  special  deposits  had 
been  shown,  and  that  whatever  might  be  the  incidental  powers  of 
tlie  corporation,  the  power  of  its  officers  to  bind  it  can  be  presumed 
only  to  exist  within  the  scope  of  its  ordinary  business  and  their 
ordinary  duties.  It  is  upon  this  distinction  between  the  facts  in 
the  case  before  the  court  and  those  in  Foster  v.  Essex  Bank  that 
the  opinion  proceeds,  and  not  upon  a  rejection  of  the  doctrine  in 
that  case.  The  opinion,  even  in  so  far  as  it  rests  upon  that  dis- 
tinction, was  not  concurred  in  by  a  majority  of  the  court,  there 
being  an  exception  upon  another  point  which  was  sufficient  ground 
for  reversal  of  the  judgment,  and  the  majority  concurred  only  m 
the  result  What  is  said  by  tlie  learned  judge  in  respect  to  the 
Vermont  case  is  merely  incidental,  and  forms  no  part  of  the  reason- 
ing of  the  opinion,  and  was  not  considered  or  passed  upon  by  the 
court. 
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Appended  to  a  report  of  the  case  in  47  Vt,  contained  in  14  Am. 
lif^w  Beg.  (N.  S.)  348,  is  a  note  by  an  eminent  jurist  approving  the 
decision,  and  criticising  the  proposition  that  any  practice  or  usage 
of  a  bank  in  receiving  special  deposits  can  supply  the  want  of  cor- 
porate power,  and  repeating  the  same  arguments  which  were  urged 
by  counsel  in  the  case  of  Foster  v.  Essex  Bankj  17  Mass.  479.  This 
want  of  corporate  power  is  alleged  on  the  ground  that  the  power 
to  receive  deposits  does  not  embrace  receiving  special  deposits  of 
valuables  for  safe-keeping,  and  that  the  receipt  of  deposits  of  that 
character  is  wholly  outside  of  and  foreign  to  the  business  of  bank- 
ing, and  cannot  bo  regarded  as  incidental  to  that  business. 

For  the  purpose  of  determining  whether  such  is  the  case,  the 
counsel  for  the  present  respondent  has  referred  to  the  history  of 
banking  from  its  earliest  period,  and  to  the  definitions  by  lexi- 
cographers of  the  banking  business.  This  would  seem  to  be  a 
proper  way  of  ascertaining  what  is  legitimately  within  the  scope  of 
the  business  of  banking,  and  what  are  the  powers  of  corporations 
formed  for  the  purpose  of  carrying  on  that  business.  When  the 
attributes  of  a  particular  calling  come  in  question  they  can  only  be 
ascertained  by  showing  what  has  been  the  general  usage  and  prac- 
tice of  persons  engaged  in  that  calling,  and  what  business  has  been 
generally  transacted  by  them,  and  understood  to  appertain  to  such 
calling.  Thus  only  can  it  be  ascertained  what  transactions  are 
within  or  without  the  scope  of  such  calling.  A  reference  to  the 
history  of  banking  discloses  that  the  chief,  and  in  some  cases  the 
only,  deposits  received  by  the  early  banks  were  special  deposits  of 
money,  bullion,  plate,  etc.,  for  safe-keeping,  to  be  specifically 
returned  to  the  depositor;  that  such  was  the  character  of  the  busi- 
ness done  by  the  Bank  of  Venice  (the  earliest  bank)  and  the  old 
Bank  of  Amsterdam,  and  that  the  same  business  was  done  by  the 
goldsmiths  of  London  and  the  Bank  of  England,  and  we  know  of 
none  of  the  earlier  banks  where  it  was  not  done.  The  definition  of 
the  business  of  banks  of  deposit  in  the  encyclopaedias  embraces  the 
receiving  of  the  money  or  valuables  of  others  to  keep  until  called 
for  by  the  depositors.  1  Encyclopaedia  Americana,  Bank,  543;  1 
English  Encyclopaedia  of  Arts  and  Sciences,  833,  837,  841.  And 
although  in  modern  times  the  business  of  receiving  general  deposits 
has  constituted  the  principal  business  of  the  banks,  it  cannot  be 
said  that  the  receiving  of  special  deposits  is  so  foreign  to  the  bank- 
ing business  that  corporations  authorized  to  carry  on  that  business 
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are  incapable  of  binding  themselves  by  the  receipt  of  such  deposits. 
The  numerons  cases  in  the  books  relating  to  special  deposits  in 
banks  disclose  how  extensiveij,  even  in  modern  times,  this  business 
has  been  and  is  carried  on,  and  the  general  understanding  in  respect 
to  it.  The  very  act  of  Congress  under  which  the  National  banks 
are  organized  recognizes  the  practice  and  provides  for  the  return  of 
special  deposits  by  Kational  banks,  even  wheu  required  to  suspend 
their  general  business.  Section  46  of  the  act  of  1864  provides  that 
in  certain  events  the  banks  shall  cease  to  prosecute  business, 
**  except  to  receive  and  safely  keep  money  belonging  to  them,  and 
to  deliver  special  deposits.'^  This  provision  assumes  that  such  banks 
will  receive  special  deposits,  and  impliedly  recognizes  and  sanctions 
their  so  doing  by  making  express  provision  enabling  them  to  return 
them  at  a  time  when  they  are  prohibited  from  paying  out  to  depos- 
itors funds  held  on  general  deposit. 

The  Vermont  case,  referring  to  this  provision,  says  that  it  was 
not  intended  to  extend  the  powers  of  the  bank.  Perhaps  not;  it 
rather  indicates  that  the  framers  of  the  bank  act  assumed  that 
banks  had  power  to  receive  special  deposits  without  any  express 
authorization,  and  that  it  was  an  incident  of  the  banking  business, 
and  would  as  such  be  exercised  by  the  bank.  It  is  further  sug- 
gested that  the  term  "  special  deposits  ^  refers  to  securities  held  by 
the  banks  as  collateral  to  loans.  This  interpretation  is  wholly  in- 
admissible. Such  securities  are  in  no  sense  deposits.  The  term 
'^ special  deposits"  has,  and  always  had,  a  well  known  and  defined 
meaning.  In  the  Marine  Bank  v.  Fulton  Bank,  2  Wall.  252,  256, 
Miller,  J.,  says:  '^  All  deposits  made  with  bankers  may  be  divided 
into  two  classes,  namely,  those  in  which  the  bank  becomes  bailee 
of  the  depositor,  the  title  to  the  thing  deposited  remaining  with 
the  latter;  and  the  other  kind  of  deposit  of  money  peculiar  to 
banking  business,  in  which  the  depositor  for  his  own  convenience 
part.s  with  the  title  to  his  money  and  loans  it  to  the  banker."  This 
description  marks  the  distinction  between  general  and  special 
deposits.  In  Story  on  Bailments,  §  88,  the  same  distinction  is 
recognized,  and  also  in  Dawsoyi  v.  Real  Estate  Bank,  5  Ark.  297. 
In  the  Vermont  case  itself,  at  page  554,  the  court  defines  general 
deposits,  and  says  that  at  the  time  of  the  passage  of  the  act  deposits 
in  banks  had  a  well  known  and  understood  meaning,  and  that  the 
delivery  of  money,  securities  or  other  property  to  be  specifically 
kept  and  redelivered,  had  been   equally  well  known* as  specid 
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deposits.  And  in  Turner  v.  First  NaL  Bank  of  Keokuky  5i6  Iowa, 
562,  the  authority  to  return  special  deposits,  contained  in  section 
46,  is  held  to  refer  to  deposits  of  securities  for  safe-keeying. 

That  it  was  understood  at  the  time  of  the  passage  of  the  National 
Banking  Act  that  the  banks  organized  under  it  were  authorized  to 
receive  special  deposits,  is  further  evidenced  by  a  cotemporaneous 
circular  addressed  to  the  banks  by  the  eminent  comptroller  of  the 
currency,  H.  McCuUough,  in  1864,  in  these  words:  ''  In  order  to 
encourage  economy  and  the  habit  of  saving  among  the  poor  of  the 
country,  and  more  especially  of  the  larger  cities,  it  is  suggested 
that  National  banks  act  as  custodians,  without  charge,  of  United 
States  bonds  and  other  representatives  of  value  which  that  class  of 
persons  desire  to  leave  with  them  for  safe-keeping.  Bank  oflGLcers 
that  approve  of  this  suggestion  will  please  give  such  notice  of  their 
willingness  so  to  act  as  is  necessary  for  the  information  of  the  par- 
ties who  are  to  be  benefited."  The  banking  act  was  passed,  and 
thiri  circular  was  issued  in  the  light  of  the  decision  in  the  case  of 
Foster  v.  Essex  Bank^  which  declared  the  extent  of  the  liability 
incurred  by  banks  in  respect  to  such  deposits,  a  case  often  cited 
and  well  known,  especially  among  those  concerned  in  the  business 
of  banking.  It  cannot  be  doubted  that  it  was  well  known  to  the 
framers  of  the  act  and  the  banking  department,  and  there  is 
nothing  in  the  act  or  in  the  contemporaneous  history  to  indicate 
that  it  was  the  policy  or  intention  to  establish  any  rule  in  respect 
to  National  banks  different  from  the  doctrine  enunciated  in  that 
case. 

On  the  question  of  corporate  power,  we  are  therefore  of  opinion 
that  National  banks  have  power  to  receive  special  deposits,  gratuit- 
ously or  otherwise,  and  that  when  received  gratuitously  they  are 
liable  for  their  loss  by  gross  negligence. 

The  next  question  in  the  case  is  as  to  the  authority  of  the  teller 
to  act  for  the  bank  in  receiving  the  deposit  in  question.  The  evid- 
ence bearing  on  this  point  was  that  the  bank  had  been  accustomed 
to  receive  packages,  supposed  to  contain  securities,  from  various 
persons  for  safe-keeping.  That  Orrin  Ballard  was  cashier  of  the 
bank  and  his  son  Leon  Ballard  was  teller,  but  sometimes  acted  as 
cashier  in  the  absence  of  his  father.  That  Orrin  Ballard  had  the 
management  and  control  of  the  affairs  of  the  bank.  It  did  not 
appear  that  the  president  or  directors  took  any  part  in  its  man- 
agement or  -that  the  directors  held  any  meetings.     That  some  of  tlio 
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persons  who  left  valuables  in  the  bank  for  aafe-keeping  were  direc- 
tors. Thatatfiome  time  before  the  deposit  in  question^  a  trust 
company  was  formed  in  Syracuse  for  the  receiptor  valuables .  for 
safe- keeping,  and  that  after  the  formation  of  that  company  Mr. 
Ballard,  the  cashier,  said  to  his  son  that  they  had  better  not  take 
any  more  packages  for  safe-keeping,  but  the  son  says  that  this  was 
not  a  positive  instruction  but  only  an  expression  of  opinion>  and 
lie  afterward  received  packages.  The  son  also  testified  that  he 
told  the  plaintiff  that  his  package  would  be  at  his  own  risk.  This 
was  contradicted  by  the  plaintiff.  The  teller  also  testified  thathis 
father  sometimes  told  persons  depositing  packages  that  they  would 
bo  at  their  own  risk,  but  on  other  occasions  packages  were  received 
without  such  notice.  The  package  of  the  plaintiff  was  left  by  him 
with  the  teller  at  the  bank,  and  remained  there  some  two  years 
l^fore  it  was  lost  being  occasionally  taken  out  by  the  plaintiff  to 
cut  off  coupons,  etc.,  and  returned  by  him  to  the  bank.  The  court 
submitted  to  the  jury  the  question  whether  the  teller  had  been 
authorized  to  receive  sach  deposits,  whether  he  did  so  in  his  indiv- 
idual capacity,  or  in  hohalfof  the  bank,  and  whether  he  told  the 
plaintiff  that  the  package  would  be  at  his  own  risk,  and  whether 
the  teller  had  been  directed  to  discontinue  receiving  deposits  of 
securities,  and  instructed  the  jury  that  if  the  deposit  was  with  the 
teller  as  an  individual,  the  plaintiff  could  not  recover.  We  think 
the  evidence  was  sufficient  to  justifiy  the  submission  to  the  jury  of 
the  questions  of  the  authority  of  the  teller,  and  whether  the  de- 
posit was  with  the  bank,  in  this  manner,  and  that  their  verdict 
establishes  such  authority,  and  that  the  deposit  was  with  the  bank, 
and  not  with  the  teller  in  his  individual  capacity..  The  entire 
management  and  control  of  the  affairs  of  the  bank  having  been  left 
with  the  cashier,  his  acts  and  the  authority  conferred  by  him  upon 
the  teller,  must  be  deemed  binding  on  the  corporation. 

The  verdict  thus  establishing  that  the  plaintiffs  securities  were 
received  on  deposit  by  the  bank,  it  was  bound  either  to  return  them 
or  show  some  sufficient  ground  for  not  doing  so.  It  claims  that 
they  were  stolen  from  the  safe  by  some  person  other  than  the  em- 
ployees of  the  bank,  and  the  remaining  question  in  the  case  is 
whether  the  theft  was  suffered  through  the  gross  negligence  of  the 
hank  in  the  care  of  the  bonds.  This  question  was  submitted  to  the 
jury,  and  we  think  the  evidence  was  sufficient  to  authorize  such 
submission.     There  was  no  burglary,  and  no  direct  explanation  of 
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the  circnmstances  of  the  loss  of  the  bonds,  but  there  is  evidence  in 
the  case  tending  to  show,  that  if  stolen,  the  theft  was  committed 
in  the  day  time  while  the  bank  was  open.  That  the  bonds  were  in 
a  safe  so  situated  as  to  be  accessible  to  a  person  entering  from  the 
street ;  that  the  persons  in  the  bank  were  so  placed  that  at  times 
the  safe  was  in  their  view,  and  that  sometimes  the  door  of  she  safe 
was  left  open.  The  jury  could  from  the  evidence  have  found  that 
the  theft  was  committed  by  some  person  entering  from  the  street 
and  finding  the  safe  open,  who  abstracted  the  plaintiffs  package 
without  being  observed  by  any  one  in  the  room,  and  that  leaving 
the  property  thus  exposed  was  gross  negligence.  There  was  some 
conflict  and  confusion  in  the  evidence  on  these  points,  but  these 
were  matters  exclusively  within  the  province  of  the  jury. 

The  fact  that  property  of  the  bank  was  stolen  at  the  same  time 
from  the  same  place  is  not  conclusive  against  tlie  allegation  of  gross 
negligence.  Doorman  v.  Jenkins^  2  Ad.  d  EIL  256 ;  Griffith  v. 
Zipperwick,  28  Ohio  SL  388  ;  Tracy  v.  Wood,  3  Mas.  132  ;  Wilson  v. 
Mcintosh,  1  Stark.  [N.  P.]  237.  These  were  all  cases  of  gratuitous 
bailments,  and  the  question  of  gross  negligence  was  left  to  the  jury, 
notwithstanding  that  the  bailee  took  the  same  care  of  the  property 
IIS  he  did  of  his  own  which  was  stolen  at  the  same  time. 

It  has  been  argued  on  the  part  of  the  respondent  that  even  assum- 
ing tlie  i*eceipt  of  special  deposits  to  have  been  beyond  the  legal 
power  conferred  on  the  bank  by  the  law  under  which  it  was  incor- 
porated, yet  tliat  it  having  in  fact  received  the  plaintiff'c  property 
into  its  custody,  it  cannot  set  up  its  own  want  of  corporate  power 
as  a  defense  to  an  action  for  not  returning  it,  or  for  losing  it  by 
gross  negligence.  The  conclusion  which  wo  have  reached  on  the 
question  of  power  renders  it  unnecessary  to  pass  upon  this  point. 

After  a  careful  examination  of  the  whole  case  we  think  the  judg- 
ment should  be  affirmed. 

Judgment  affirmed. 

All  concur. 

Note  by  thb  Reporter.  ~  This  question  has  been  set  at  rest  by  the  United  States  Su- 
preme Court  in  First  National  Bank  of  Carlide  v.  Qrahanit  100  U.  S.  609.  The  following 
is  the  opinion  by  Swatke,  J. 

The  capital  stock  of  the  bank  was  $500,000,  divided  Into  500  shares  of  $1,000  each. 
From  November  9, 1869.  Samuel  Hepburn,  the  president,  owned  400  shares.  His  son, 
C.  H.  Hepburn,  was  the  cashier,  and  he  and  Hopewell  Hepburn,  another  son,  and  a 
director,  owned  ten  shares  each.  From  October  10,  1871,  H.  M.  Hepburn,  also  a  son 
and  dii'ector,  owned  ten  shares.  John  O.  Orr,  the  teller  and  a  director,  owned  the  re- 
maining ten  shares.    With  one  exception,  these  persons  were  directors  from  the  year  1870. 
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In  1867,  the  defendant  in  error  had  $4,000  of  7.90  bonds  of  the  United  States  deposited  In 
the  bank  for  safe-keeping.  They  were  called  in  by  the  government,  and  at  her  request  the 
cashier  had  them  converted  into  the  same  amount  of  5JM)  bonds.  These  were  also  left  in 
the  bank  for  safe-keeping.  The  cashier  gave  her  a  receipt,  dated  October  22, 1868,  setting 
forth  this  tact  ond  tliat  the  bonds  were  to  be  returned  on  the  return  of  the  receipt.  The 
cashier  cut  off  the  coupons  and  collected  them  and  placed  the  proceeds  to  her  credit  on  the 
books  of  the  bank  and  paid  her  the  amount  as  It  was  demanded.  She  kept  an  account 
with  the  bank.  Before  and  after  the  times  mentioned  the  officers  of  the  bank  were  accus- 
tomed to  receive  such  deposits  from  others  in  the  same  way  and  for  the  same  purpose. 
They  were  entered  in  a  book  kept  by  the  bank.  The  fact  of  their  being  such  deposits  was 
frequently  ^>oken  of  by  the  directors  at  meetings  of  the  board.  Some  of  the  directors  and 
quite  a  number  of  other  persons  had  such  deposits  in  the  bank.  No  compensation  was  ex- 
pected  or  received  by  the  institution.  It  was  a  bailee  without  reward.  The  bank  alleged 
that  on  the  5th  of  August,  1871,  the  bonds  of  the  defendant  in  error  were  stolen  from  its 
vault.  She  did  not  learn  the  fact  until  some  two  or  three  weeks  afterward.  She  heard 
that  some  other  securities  belonging  to  her  and  so  deposited  had  been  stolen,  and  upon  in- 
quiry at  the  bank,  was  told  that  those  securities  had  been  found  upon  a  neighboring  high- 
way and  had  been  returned,  but  that  her  government  bonds  had  been  stolen  also  and  had 
not  been  recovered.  She  was  requested  to  say  nothing  about  their  loss,  and  was  assured 
that  the  Interest  should  be  regularly  paid  to  her,  and  that  the  value  of  the  bonds  should 
also  be  made  good,  so  that  she  should  not  be  a  loser.  The  Interest  was  accordingly  paid 
up  to  the  1st  of  July,  1878,  Inclusive.  This  suit  was  brought  to  recover  the  value  of  the 
bonds. 

The  defendant  In  the  court  below  asked  the  court  to  instruct  the  jury  that  the  bank, 
being  a  corporation  chartered  under  the  National  Banking  Laws,  *'  was  not  authorised  to 
receive  bonds  and  valuables  for  safe-keeping; ''  that  **  the  act  of  the  cashier  in  taking  the 
bonds  of  the  plaintiff  was  not  within  the  scope  of  his  powers  aud  duties  as  cashier;  and 
therefore  did  not  bind  the  bank,  and  that  the  plaintiff  could  not  recover.''  This  instruction 
the  court  refused  to  give,  and  the  defendant  excepted. 

The  jury  was  instructed  that  ''to  justify  a  recovery  against  the  defendant  in  this  ease, 
they  must  be  satisfied  from  the  evidence  that  the  plaintiff's  bonds  were  received  for  safe- 
keeping with  the  knowledge  and  acquiescence  of  the  officers  and  directors  of  the  bank,  and 
that  if  the  bonds  were  lost  by  the  gross  n^ligence  of  the  bank  or  its  officers,  the  bank  was 
liable.'^  The  defendant  again  excepted.  A  verdict  was  rendered  for  the  plaintiff.  The 
jury  thus  found  and  affirmed  the  facts  of  knowledge  and  gross  n^ligence  by  the  bank. 
These  points  are  therefore  conclusively  established  and  are  not  open  to  inquiry. 

Conceding  for  the  moment  that  the  contract  was  illegal  and  void  for  the  reason  alleged 
in  behalf  of  the  bank,  the  consequence  insisted  upon  would  by  no  means  follow.  There 
was  no  moral  turpitude  on  either  side — certainly  none  on  the  part  of  the  depositor.  She 
was  entitled  at  any  time  to  reclaim  the  securities.  The  bank  was  bound  in  good  faith  and 
in  law  to  return  them  or  to  keep  them  without  gross  negligence  until  they  were  called  for. 
If,  when  applied  for,  they  were  refused,  it  cannot  be  doubted  that  they,  or  their  value,  ac- 
cording to  the  form  of  action  adopted,  might  have  been  recovered.  White  v.  FrankUn 
Bankf  22  Pick.  181.  K  the  bank  had  destroyed  them  or  had  thrown  them  into  the  street, 
whereby  they  were  lost  to  the  plaintiff,  the  liability  of  the  bank  would  have  been  the  same. 
To  have  kept  them  with  gross  negligence,  whereby  the  same  consequence  to  the  plaintiff 
was  incurred,  involved  necessarily  the  same  result  to  the  depositary.  The  only  way  of 
escape  from  liability  open  to  the  latter  would  have  been  to  return  the  property  to  the 
owner  or  to  get  rid  of  its  possession  otherwise  in  some  lawful  way.  Gross  negligence  on 
the  part  of  a  gratuitous  bailee,  though  not  a  fraud,  is  in  legal  effect  the  same  thing.  Fatter 
V.  Etaex  BaiJc,  17  Mass.  479.  It  is  a  tort,  and  an  action  on  the  case  Is  the  appropriate  rem- 
edy for  such  a  wrong.  In  many  cases  where  there  is  a  valid  contract,  it  may  be  regarded 
only  as  inducement  and  as  raising  a  duty,  for  the  breach  of  which  an  action  may  be  brought 
ev  contractu  or  ex  delicto^  at  the  option  of  the  injured  party.    1  Ch.  PL  151. 

Corporations  are  liable  for  every  wrong  they  commit,  and  in  such  cases  the  doctrine  oi 
vJU/ru  vires  has  no  application. 

They  are  also  liable  for  the  acts  of  their  servants  while  such  servants  are  engaged  in  the 
business  of  their  principal,  in  the  same  manner  and  to  the  same  extent  that  indlrfdiials  are 
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liable  imd^r  like  circumstances.  Merchants^  BaiUc  v.  State  Bank^  10  WaU.  645.  An  actioa 
may  be  maintained  against  a  corporation  for  its  malicious  or  negligent  torts,  howeTer 
foreign  they  may  be  to  the  objects  of  its  creation  or  beyond  its  granted  powers.  It  may  be 
used  for  assault  and  battery,  for  fraud  and  deceit,  for  false  imprisonment,  for  malicious 
prosecution,  for  nuisance  and  for  libeL  In  certain  cases  it  may  be  indicted  for  misfeasance 
or  non-feasance  touching  duties  imposed  upon  it  in  which  the  public  are  iuterested.  Its 
offenses  may  be  such  as  will  forfeit  its  existence.  P.  W.  A  B.  R.  R.  O*.  v.  Quiglrji,  81 
How.  209 :  2  Wait's  Act.  &  Def .  337,  338,  839 ;  AngeU  &  Ames  on  Corp.,  %%  1S6,  385 ;  Cooley  on 
TorU,  119,  120. 

Recurring  to  the  case  in  hand,  it  is  now  well  settled  that  if  a  bank  be  accustomed  to  take 
such  deposits  as  the  one  here  in  question,  and  this  is  known  and  acquiesced  In  by  the  di- 
rectors, and  the  property  deposited  is  lost  by  the  gross  carelessness  of  the  bailee,  a  liability 
ensues  in  like  manner  as  if  the  deposit  had  been  authorized  by  the  terms  of  the  charter. 
Foster  V.  Essex  Bank,  17  Mass.  479 ;  Lancanter  Cimnty  Xat.  Bank  v.  Smithy  62  Penn.  St. 
47 ;  Scott  V.  Hat  Baiik  of  Chester  Valletf^  72  id.  471 ;  s.  c,  17  Am.  Rep.  711 ;  Thomp.  N.  B. 
Cos.  864  ;  Fintf  Xat.  Bank  of  Carlisle  v.  Graham,  79  Penn.  St.  106  ;  s.  c,  21  Am.  Rep.  49; 
Thoin.  N.  B.  Cas.  8T5;  Turner  v.  First  Nat,  Bank  of  KeokxOu  26  Iowa,  562 ;  Thomp.  N.  B. 
Cas.  454 ;  Smith  v.  First  Nat.  Bank  of  Wcstfield,  99  Mass.  605 ;  Chattahooche  A'lit.  Bank  v. 
Schht/,  .58  Ga.  809 ;  Thomp.  N.  B.  Cas.  37o.  The  only  authorities  in  direct  conflict  with  these 
adjudications,  to  which  our  attention  has  been  called,  are  Wilcyy,  Nat.  Bank  of  Vermont^ 
47  Vt.  546;  S.C.,  19  Am.  Rep.  122;  Tliomp.  N.  B.  Cas.  9a'>;  and  Whitney  v.  NaL  Bank  of 
UraUkbirro,  50  Vt.  3S9;  h.  c,  23  Am.  Rep.  608. 

The  case  first  eitiKl  (Foster  v.  Essex  Bank)  was  argucKl  exhaustively  by  the  most  eminent 
counsel  of  the  time  and  decided  by  a  court  of  great  Judicial  learning  and  ability.  Their 
opinion  is  marked  by  careful  elaboration. 

The  special  deposit  there  was  a  cask  containing  gold  coin.  While  it  was  maintained  that 
tlie  l>ank  would  have  been  liable  for  Its  loss  by  gross  negligence,  It  was  held  that  such  neg- 
iigence  In  that  cose  had  not  been  shown. 

Here  gross  negligence  is  conclusively  established.  The  depositor  kept  an  account  In  the 
bank.  The  cashier  cut  off  and  collected  the  coupons  and  placed  the  proceeds  to  her  credit. 
The  bonds  therefore  entered  into  the  legitimate  and  proper  busiuf^es  of  the  institution. 
But  it  is  unnecessary  to  pursue  this  view  of  the  subject  further,  because  we  think  there  Is 
another  ground  free  from  doubt  upon  which  our  Judgrment  may  be  rested. 

The  46th  section  of  the  banking  act  of  1804,  re-enacting  the  Revised  Statutes  of  the  United 
States,  $  5228,  declares  that  after  the  failure  of  a  National  bank  to  pay  its  circulating  notes, 
etc.,  '*it  shall  not  be  lawful  for  the  association  suffering  the  same  to  payout  any  of  its 
notes,  discount  any  notes  or  bills,  or  otherwise  prosecute  the  business  of  banking,  except 
to  receive  and  safely  keep  moneys  belonging  to  it,  and  to  df liver  special  depttsits.**  This 
implies  clearly  that  a  National  bank,  as  a  part  of  its  legitimate  business,  may  receive  such 
*'  sitccial  dcposits,^^  and  this  implication  is  as  effectual  as  an  express  declaration  of  the 
.vianie  thing  would  have  been.    United  States  v.  Babbit,  1  Black,  6L 

The  i>hrase  * '  special  deptysits,*'  thus  used,  embraces  deposits  such  as  that  here  in  ques- 
tion. Pattison  v.  Sipracuse  Nat.  Bank,  Court  of  Appeals,  New  York  (recently  decided  and 
not  yet  reported).  In  that  case  it  was  said,  '  *a  reference  to  the  history  of  banking  dis- 
clr)se8  that  the  chief,  and  in  some  cases  the  only  deposits  received  by  the  early  banks  were 
»l)ecial  deposits  of  money,  bullion,  plate,  etc.,  for  safe-keeping  and  to  be  specifically  re- 
turned to  the  depositor ;  and  such  was  the  character  of  the  business  done  by  the  Bank  of 
Veni(*o  (the  earliest  bank)  and  the  old  Bank  of  Amsterdam,  and  the  same  business  was 
done  by  the  goldsmiths  of  London  and  the  Bank  of  England,  and  we  know  of  none  of  the 
earlier  banks  where  it  was  not  done.  *' 

It  would  undoubtedly  be  competent  for  a  National  bank  to  receive  a  special  deposit  of 
such  securities  as  those  here  in  question,  either  on  a  contract  of  hiring  or  without  reward, 
and  it  would  be  liable  for  a  greater  or  less  degree  of  negligence  accordingly. 

We  do  not  mean  that  it  could  convert  itself  Into  a  pawnbroker's  shop.    That  subject  In- 
volves topics  alien  to  the  cose  before  us  and  which  in  this  opinion  It  Is  unnecessary  to  c 
sider. 

The  Judgment  of  the  Supreme  Court  of  the  Commonwealth  of  Pennsylvania  I 
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FisHKiLL Savings  Institution  v.  National  Hank  of  Fishkill. 

(80  N.  Y.  IflsJ.) 

Agency  —  liability  ofhaukfor  unauthorized  a>et  of  cashier. 

B.  was  cashier  of  a  national  bank  aud  treasurer  of  a  savings  bank.  He  took 
bonds  belonging  to  the  sayings  bank,  and  as  cashier  and  manager  of  the 
national  bank,  pledged  them  as  security  for  advance  to  the  national  bank, 
and  they  were  afterwards  sold  by  the  pledgees  and  the  proceeds  were  cred- 
Hed  to  the  national  bank,  ffeld^  that  the  national  bank  was  liable  to  the 
savings  bank  for  the  bonds,  although  the  directors  of  the  national  bank  were 
ignorant  of  the  transaction. 

ACTION  for  conversion  of  bonds.     The  opinion  states  the  foots. 
The  plaintiff  had  judgment  below. 

John  Thompson  and  Homer  A.  JVel80?i,  for  appellants. 

yfilton  yi.  Fowler  and  William  S.  Eno,  for  respondent. 

Danforth,  J.  Upon  tlie  facts  disclosed  by  the  record,  I  think 
the  case  is  witli  the  respondent  Bartow  was  the  cashier  of  the  de- 
fendant, the  National  Bank  of  Fishkill.  He  was  its  managing 
officer,  its  general  agent  in  business.  As  such  he  contracted  debts> 
and  borrowed  money,  during  a  series  of  years,  with  the  knowledge 
of  its  directors,  and  with  their  consent  and  approbation.  He  was  at 
the  same  time  tlie  plaintiff's  treasurer.  In  March,  1874,  the  plaint- 
iff owned  the  bonds  in  question.  The  defendant^  the  national  bank, 
had  for  its  correspondent  in  New  York  the  Merchants'  Exchange 
National  Bank.  In  the  latter  part  of  March,  or  first  of  April,  1874, 
Bartow  possessed  himself  of  the  plaintiff's  bonds,  and  in  the  name 
of  the  Bank  of  Fishkill,  and  as  its  cashier,  2)ledged  them  with  the 
Merchants'  Exchange  National  Bank  as  collateral  for  advances 
made,  aud  to  be  made  to  the  Fishkill  Bank.  Upon  the  faith  of  this 
security  the  latter  bank,  in  the  usual  and  ordinary  course  of  busi- 
ness, continued  to  draw  upon  the  former,  until  in  July,  1874,  its 
indebtedness  amounted  to  upward  of  $60,000.  On  the  thirty-first 
day  of  that  month.  Merchants'  Bank  loaned  to  the  Fishkill  Bank 
$60,000,  upon  the  security  of  the  bonds,  and  the  sum  so  loaned 
was  applied  to  the  payment  of  so  much  of  its  indebtedness.  Sub- 
sequently this  loan  was  paid  up.    The  Fishkill  Bank  also  dealt 
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with  the  banking  firm  of  Wilmerding,  Duer  &  Company,  and  on  the 
7th  day  of  June,  1875,  Bartow,  in  his  capacity  of  cashier,  took  the 
bonds  from  the  Merchants'  Bank,  and  in  the  name  of  the  Fishkill 
Bank,  and  as  its  cashiers  pledged  them  with  that  firm,  as  collateral 
security  for  the  payment  of  the  account  of  the  bank,  and  for  fur- 
ther advance  to  be  made  to  it.  In  January,  1876,  he  re-possessed 
himself  of  the  bonds,  by  furnishing  other  security  of  the  property 
of  the  Fishkill  Bank,  and  restored  them  to  the  Savings  Institute, 
If  nothing  more  had  been  done,  it  is  obvious  that  although  a  con- 
version had  taken  place,  for  which  no  action  might  even  then  have 
been  maintained,  the  recovery  would  have  been  nominal.  But  on 
the  thirty-first  of  January,  1876,  Bartow,  as  cashier  of  the  de- 
fendant^  and  in  his  name,  and  on  his  account,  returned  the  bonds  to 
the  banking  firm,  then  doing  business  under  the  name  of  Wilmer- 
ding &  McGandle88,and  took  back  the  security  which  he  had  put  in 
the  place  of  the  bonds.  Further  advances  were  made  by  that  firm 
to  the  bank,  in  the  usual  course  of  business,  so  that  in  September, 
1876,  they  owed  the  firm  $116,568.16,  and  the  latter  held  as  col- 
lateral security  therefor  the  bonds  in  question  and  other  security, 
amounting  in  all  to  $118,000.  The  bonds  were  subsequently  sold  by 
this  firm,  or  its  successor,  in  pursuance  of  the  conditions  of  the 
pledge  and  the  entire  proceeds  placed  to  the  credit  of  the  National 
Bank  of  Fishkill.  In  all  these  matters  Bartow  was  acting  for  the 
bank,  as  its  managing  officer,  and  in  its  name.  He  exceeded  his 
authority  only  when  he  appropriated  the  plaintiff's  bonds  to  the  de- 
fendant's benefit.  It  is  this  which  constitutes  the  conversion  on 
which  the  plaintiff  relies.  Undoubtedly  he  was  personally  liable  for 
it.  The  complaint  states  the  conversion  to  have  been  by  the  bank. 
In  support  of  that  averment  it  is  now  alleged  that  the  above  facts 
show  a  conversion  by  Bartow,  the  cashier,  committed  by  him  in  the 
course  of  his  conduct  of  the  bank's  business,  and  that  therefore  the 
cause  of  action  is  made  out.  Such  is  in  effect  the  finding  of  the 
referee.  It  is  in  the  general  words,  "  that  on  January  31,  1876, 
the  bank  took  from  the  plaintiff,  without  its  knowledge  or  consent, 
and  wrongfully  converted  to  its  own  use,  bonds  of  the  par  value  of 
$60,000,  but  of  the  value  at  the  time  of  said  conversion  of  $70,800." 
No  other  finding  was  made  as  to  any  fact  relating  to  it,  nor  was  any  re- 
quest made  for  further  findings.  The  defendan  t  moved  for  a  nonsuit, 
and  by  that  motion,  and  an  exception  to  the  above  conclusion,  the 
question  is  presented  whether  the  bank  is  answerable  for  the  oashier's 
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fraud.  The  general  rule  makes  the  principal  liable  for  such  wrong  of 
the  agent  as  is  committed  in  the  course  of  his  employment,  and  for  the 
benefit  of  the  principal,  and  this  is  so,  although  no  express  command 
or  privity  is  proven.  Barwivk  v.  English  Joint  Stock  Bank,  L.  R., 
2  Exch.  259.  There  the  manager  of  the  bank  had  induced  the 
plaintiff  to  supply  J,  D.,  a  customer  of  the  bank,  with  oats  on  credit, 
for  carrying  out  a  government  contract,  and  to  effect  this  gave  the 
plaintiff  a  written  guaranty  that  J.  D's  check  on  the  bank  in 
plaintiff's  favor,  in  payment  for  the  oats  supplied,  should  be  paid 
on  receipt  of  the  government  money,  in  priority  to  any  other  pay- 
ment ^'except  to  this  bank."  J.  D.  was  then  indebted  to  the  bank 
to  the  amount  of  £12,000  but  this  fact  was  not  known  to  the 
plaintiff,  nor  was  it  communicated  to  him  by  the  manager.  The 
plaintiff  thereupon  supplied  the  oats  to  the  value  of  £1,227.  The 
government  money  amounting  to  £2,676  was  received  by  J.  D,  and 
paid  into  the  bank,  but  J.  D.'s  check  for  the  price  of  the  oats, 
drawn  on  the  bank  in  favor  of  the  plaintiff,  was  dishonored  by  the 
defendant,  who  claimed  to  retain  the  whole  sum  of  £2,676  in  pay- 
ment of  J.  D.*8  debt  to  it.  The  plaintiff  brought  an  action  against 
the  bank  for  false  representation,  and  it  was  held  that  the  bank 
was  liable  for  the  fraud  of  the  manager,  its  agent,  and  also  that  in 
the  pleadings  it  was  well  described  as  the  fraud  of  the  bank.  This 
was  concurred  in  by  all  the  judges  of  the  Court  of  Exchequer,  as 
within  settled  principle  and  adjudged  cases.  And  the  case  itself  is 
cited  with  approbation  by  the  judge  delivering  the  opinion  in 
Mackay  v.  Commercial  Bank  of  New  Brunswick^  L.  R.,  5  Priv. 
Goun.  App.  394,  and  the  doctrine  above  adverted  to  reiterated, 
the  court  saying  "  there  is  no  distinction  between  the  case  of  fraud 
and  the  case  of  any  other  wrong ; "  and  both  cases  hold  that  an 
action  of  deceit  may  be  maintained  against  a  company,  whether  in- 
corporated or  not  incorporated,  in  respect  of  the  fraud  of  its  agent 
The  principle  which  controlled  those  decisions,  and  the  cases  them- 
selves, are,  I  think,  in  point  upon  the  one  before  us.  Bartow 
possessed  himself  of  the  bonds  by  breach  of  trust,  or  as  the  appel- 
lant claims  by  theft.  It  was  to  aid  the  bank,  and  to  use  them  for 
its  benefit.  The  manager  of  the  bank  in  the  firat  case  cited  made 
use  of  fraud  or  false  pretenses.  The  intention  and  the  result  were 
the  same  in  each  case.  The  property  of  another  was  obtained 
wrongfully,  and  the  application  of  it  was  the  same,  to  the  benefit 
of  the  principal.    If  there  is  a  distinction  it  is  not  other  or  different 
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from  that  which  is  pointed  out  between  larceny  and  false  pretenses, 
a  technical  one,  affecting  the  criminal,  but  not  varying  the  right  of 
the  party  who  has  been  wronged,  to  compensation,  or  restoration 
of  the  property  obtained  from  him.  Tlic  same  doctrine  is  held  in 
Johnston  v.  South-  Western  Railroad  Bank,  3  Strobh.  263.  The  bank, 
by  the  fraud  of  its  agent,  obtained  certain  assets  as  security  for  its 
liabilities  through  another  bank,  and  it  was  held  that  it  was  bound 
10  make  good  the  representations  of  its  a^ent,  and  answer  positively 
for  l]is  acts,  and  so  was  bound  for  the  assets  in  the  same  manner  as 
if  they  had  been  received  by  itself.  To  the  same  effect  are  the 
decisions  heretofore  made  by  this  court.  They  establish  that  a 
corporation  is  liable  for  the  con-sequences  of  its  wrongful  acts  and 
omissions,  and  for  the  acts  of  its  agents  while  engaged  in  the 
business  of  their  agency,  to  the  same  extent  and  under  the  same 
circumstances  as  natural  persons.  They  illustrate  the  familiar 
principle  that  though  a  principal  is  not  liable  crwiinaUter  for  the 
conduct  of  his  agent,  he  is  responsible  civiliter  for  all  acts  done  by 
him  in  the  course  of  his  employment,  and  bound  by  his  fraud  whether 
he  concurred  in  it  or  not.  For  acts  wholly  foreign  to  the  business 
in  which  the  agent  is  engaged,  the  principal  is  not  bound.  But 
that  cannot  be  extrinsic  to  his  employment  which  is  adopted  as  a 
means  of  accomplishing  the  object  of  his  agency.  N,  Y.  and  N.  IL 
R.  R.  Co.  V.  Schuyler,  34  X.  Y.  30 ;  Holden  v.  JV.  V.  and  Erie 
Bank,  72  id.  286.  I  do  not  think  the  case  for  the  plaintiff 
would  be  any  stronger  if  the  actual  (concurrence  of  the  directors 
in  the  cashier's  fraud  was  established.  If  they  were  ignorant 
of  it,  it  is  because  they  omitted  the  performance  of  official 
duty,  and  so  were  not  less  bound  than  if  the  ignorance  was  inten- 
tional, that  they  or  the  bank  they  represent  might  profit  by  it. 
This  the  law  will  not  tolerate.  Kennedy  v.  Green,  3  M.  &  K.  699. 
There  is  indeed  evidence  which  permits  an  inference  that  the  presi- 
dent of  the  bank  was  informed  of  the  use  being  made  of  the  bonds 
while  they  were  in  pledge  to  the  Merchants'  Bank,  and  subse- 
quently and  in  January,  1877,  that  the  board  of  directors  were 
informed  of  the  use  which  had  been  made  of  them  through  the 
banking  firm,  but  they  neither  restored  them  nor  made  compensa- 
tion. This  however  need  not  be  relied  upon,  for  it  is  apparent 
that  the  least  degree  of  that  diligence  and  care  to  the  exercise  of 
which  the  directors  of  the  bank  were  bound  by  the  simplest  obliga- 
tion of  duty  would  have  disclosed  to  them  the  large  outstanding 
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indebtedness  of  the  bank  and  the  means  adopted  by  Bartow  to  carry 
it  along.  The  defendant  should  be  treated  as  if  they  had  made 
the  inquiry  and  ascertained  the  fact.  New  Hope  and  Delaware 
Bridge  Co,  v.  Phenix  Bank,  3  Comst.  156.  Indeed  a  direct  resolu- 
tion of  the  board  of  directoi-s,  leading  their  cashier's  steps  in  the 
direction  which  they  took,  would  be  no  more  convincing  of  their 
moral  participation  in  the. wrong  done  than  is  the  indifference  and 
heedlessness  to  their  own  duties  through  which  alone  he  was  able 
to  perpetrate  the  fraud.  He  was  the  general  mauagei:  of  the  bank, 
he  was  to  see  to  its  finances  and  look  to  and  maintain  its  credit. 
Without  these  there  could  be  no  corporate  existence.  To  secure 
and  perpetuate  this  was  the  end  pointed  out;  the  means  were  left 
to  his  discretion.  In  such  a  case  the  principal  is  bound  not  only 
as  to  the  end  but  the  means  also.  Joh^iston  v.  S.  W.  R.  E,  Bank, 
Mackay  v.  Commercial  Batik  of  New  Brunswick,  Barwick  v.  English 
Joint  Stock  Bank,  ff olden  \\  N.  Y,  and.  Brie  Bank,  supra.  It  is 
true  he  had  no  authority  to  commit  a  fraudulent  act.  None  to 
take  the  bonds  from  the  plaintiff.  But  he  had  authority  to  trans- 
act the  business  with  the  banking  firm,  in  the  course  of  which  he 
*  disposed  of  the  bonds  for  the  benefit  of  the  defendant,  and  in 
prosecuting  its  business.  Then  when  he  pledged  the  plaintiff's 
bonds  to  secure  money  or  credit  for  the  defendant  he  represented 
the  defendant;  for  as  was  said  in  the  case  of  Holden,  supra,  **  the 
subject-matter  of  his  agency  was  the  conduct  and  direction  of,  the 
affairs  of  the  bank,  and  his  knowledge  of  the  instrumentality  em- 
ployed was  noiice  to  the  bank.  This  is  so  by  the  well-established 
rule  that  notice  to  the  agent  is  notice  to  the  principal. 
[Omitting  a  question  of  form  of  action.] 

Judgment  affirmed. 
All  concur. 
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(80N.T.  185.) 
OffM/r^^munitipal  oorporaiion — payment  of  salary  to  de  facta  ojltoer 

Aji  action  lies  against  a  municipal  corporation  by  an  officer  for  Uis  salary* 
accruing  after  an  adjudication  that  he  is  entitled  to  the  office,  of  which 
adjudication  the  disbursing  officer  is  notified,  although  payment  was  there* 
after  made  to  one  in  possession  of  the  office  and  performing  the  duties  under 
claim  of  title,  but  not  for  salary  accruing  before  such  adjudication  and 
notice* 

ACTION  for  salary.     The  opinion  states  the  facts.     The  defend- 
ant had  judgment  below. 

James  Clark  and  Edward  JacobSy  for  appellant. 

Francis  Lynds  Stetson,  for  respondent.  The  plaintiff  having 
rendered  no  service  as  assistant  alderman,  can  recover  no  salary 
from  the  defendant,  a  municipal  corporation.  Smith  v.  The  Mayor ,  • 
1  Daly,  219-223 ;  State  v.  Rahway,  33  N.J.  Ill;  Rezy.  WincJiester, 
7  A.  &  E.  215  ;  Dill,  on  Mun,  Corp.,  §  213;  Mott  v.  Connoly,  50 
Barb.  516-519;  People  v.  Snedeker,  3  Abb.  233;  Conner  v.  Mayor, 
1  Sold.  285;  Smith  v.  Mayor,  37  N.  Y.  518;  The  Auditors  of 
Wayne  Co.  v.  Benoit,  20  Mich.  176-186;  s.  c,  4  Am.  Rep. 
382.  The  entire  salary  for  the  year  having  been  paid  to  Culkin, 
the  de  facto  officer,  no  further  claim  can  be  made  upon  the  city 
treasury.    Dolan  v.  Mayor,  68  N.  Y.  274;  s.  c,  23  Am.  Bep.  168. 

PoLGER,  J.  This  is  an  action  brought  by  the  plaintiff  to  recover 
from  the  defendant  the  salary  for  the  year  1869  of  the  office  of 
assistant  alderman  for  the  ninth  alderman ic  district  in  the  city  of 
New  York. 

The  plaintiff  claims  that  he  was  duly  elected  to  that  office  for 
that  year.  He  gave  no  parol  proof  of  that  fact.  He  put  in  evi- 
dence a  judgment-roll  in  the  Supreme  Court,  in  the  case  of  the 
People  ex  rel.  Mc  Veany  v.  CnlJcin,  From  that  it  appears  that  the 
case  was  an  action  in  the  nature  of  a  quo  warranto,  to  test  the  right 
of  Culkin  to  the  office  above  named.     It  was  adjudged  in  that  case 

♦  See  CkmnCn  v.  Andmvm  (80  Kans.  298),  27  Am.  Rep.  171. 


Digitized  by 


Google 


FEBRUARY  TERM,  1880.  fifll 

McVeany  v.  Major. 

that  Culkin  had  usarped  and  intruded  into  that  office,  and  that  he 
be,  and  that  he  thereby  was  ousted  therefrom.  It  was  also  adjudged 
that  McVeany,  the  plaintiff  here,  was  entitled  to  that  office  since 
the  first  day  of  January,  1869,  and  for  one  year  b«*ginning  on  that 
day  and  ending  on  the  last  day  of  December  of  that  year.  The  de- 
fendants contend  that  this  adjudication  is  of  no  effect,  for  that  as 
they  urge,  the  board  of  assistant  aldermen  has  the  exclusive  juris- 
diction to  judge  of  the  election  of  its  own  members.  Power  to 
judge  is  given  by  the  charter  of  the  defendants,  and  it  is  claimed 
that  thereby  the  courts  are  excluded  from  any  jurisdiction  in  such 
case,  except  to  review  the  action  of  the  board  after  its  action  has 
been  had.  We  are  not  of  that  mind.  The  same  question  has  been 
presented  to  us  in  the  case  of  People  ex  reLHatzel  v.  Hall^  SO  N. 
Y.  117,  and  we  there  held,  that  the  Supreme  Court  was  not  ousted 
of  jurisdiction  in  such  case,  by  that  provision  in  the  charter,  and 
that  the  power  to  judge  given  to  the  boards  of  common  council  was 
not  exclusive,  but  cumulative  only. 

We  must  hold,  then,  that  the  judgment  thus  proven  establishes, 
for  the  purposes  of  this  case,  that  McVeany,  the  plaintiff,  was  de 
jure  the  assistant  alderman  for  that  district  for  that  year. 

It  appeared  on  the  trial  that  McVeany  had  not  in  fact  held  and 
exercised  that  office,  nor  performed  any  duty  or  rendered  any  ser- 
vice in  it  It  further  appeared  that  at  the  election  held  for  the 
office,  there  was  given  to  Culkin  the  canvassers'  certificate  that  he 
was  elected,  that  he  took  the  oath  of  office  and  discharged  the  duties 
of  it  for  that  year,  and  received  from  the  defendants,  by  their  comp- 
troller, payment"  of  the  official  salary  for  that  year.  Thus  he  was 
de  facto  in  the  office  as  the  incumbent  thereof,  under  color  of  title 
thereto.  It  is  a  fact  of  some  importance  too,  that  McVeany  did 
not  take  an  oath  of  office  until  after  that  judgment,  to  wit:  on  the 
18th  of  June,  1869. 

On  this  state  of  facts  the  defendant  urges,  that  upon  the  author- 
ity of  the  cases  of  Conner  v.  Mayor,  5  N".  Y.  285,  and  Smith  v. 
Mayor,  37  id.  518,  the  plaintiff  cannot  recover,  for  that  he  rendered 
no  service  to  the  defendants  and  earned  no  compensation.  In  5  N. 
Y.  it  is  said,  per  Ruggles,  C.  J.,  that  "  the  right  to  compensation 
grows  out  of  the  rendition  of  the  services,  and  not  out  of  any  con- 
tract between  the  government  and  the  officer  that  the  services  shall 
be  rendered  by  him."  The  same  idea  is  expressed  by  Daniels,  J., 
in  Buttery,  Penn.,  10  How.  402-416:  "The  promised  compensa 
Vol.  XXXVI— 76 
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tion  for  services  actually  performed  and  accepted  ♦  ♦  »  m^^y 
undoubtedly  be  claimed,  both  upon  principles  of  compact  and  of 
equity;  bu,t  to  insist  beyond  this  *  *  •  *  upon  a  reward  for  acts 
neither  desired  nor  performed,  would  appear  to  be  reconcilable 
neither  with  common  justice  nor  common  sense."  The  learned 
judges  in  these  instances,  were  combating  the  notion  that  a  right 
to  a  public  ofi3ce  was  private  property,  or  held  by  contract,  so  that 
it  could  not  be  taken  away  or  affected,  or  the  emoluments  of  it  regu- 
lated during  the  term  of  the  incumbent  The  cases  did  not  present 
directly  the  question,  whether  an  oflBcer  could,  by  virtue  of  his 
right  alone  to  the  office,  having  in  fact  rendered  no  service,  recover 
the  compensation  affixed  to  the  office,  when  it  had  been  paid  to  one  in 
fact  in  the  office  and  doing  the  service  therein.  But  the  cases  do  dis- 
tinctly decide,  that  the  relation  between  such  public  officers  and  the 
authority  superior  to  them,  is  not  that  of  contractors  with  each  other, 
and  that  a  claim  to  official  emolument  cannot  bo  based  upon  the 
idea  of  a  property  interest  in  the  office,  or  of  that  of  an  agreement  to 
pay  the  same.  The  case  of  Smith  v.  Mayor^  supra,  does  expressly 
hold,  that  an  officer  de  jure^  kept  from  the  exercise  of  his  office, 
while  waiting  and  willing  to  perform  the  duties  of  it,  there  being 
an  officer  de  facfo  rendering  the  official  services  and  receiving  the 
payment  authorized  by  law,  may  not  recover  of  the  municipality 
the  compensation  attached  to  the  office,  for  the  time  for  which  his 
title  to  the  office  was  in  dispute  and  he  did  not  exercise  it.  The 
judgment  is  put  upon  the  ground  stated  in  Conner*8  case,  supra, 
and  that  as  there  was  no  rendition  of  services  nor  a  contract  for 
payment  the  action  must  fail.  We  do  not  find  in  the  reports  of 
this  court  any  case  later  than  those  above  cited,  where  they  have 
been  in  this  respect  either  expressly  approved  or  advei'sely  com- 
mented on.  In  Hadlcy  v.  Mayor,  33  N".  Y,  603,  there  is  an  obiter 
remark  of  Denio,  C.  J.,  to  the  effect  that  an  action  for  the  salary 
of  an  office  might  probably  have  been  successfully  defended  on  the 
ground  that  the  officer  failed  to  perform  the  duties' of  the  office, 
and  had  acquiesced  in  the  irregular  order  for  his  dismissal.  In 
City  of  Hohohen  v.  Gear,  3  Dutch.  205,  it  is  said  (p.  278)  that  the 
relation  between  the  municipality  and  an  officer  of  it  is  at  the  most 
a  contract  that  while  the  officer  performs  the  duties  of  the  office  he 
will  receive  the  compensation  provided  by  law;  and  Conner^s  case, 
supra,  is  cited  with  approval,  and  the  words  of  Rctoqles,  C.  J., 
that  we  have  quoted  above,  are  repeated  with  emphasis,  and  the 
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force  of  the  opinion  is  to  the  end  that  i  performance  of  the  duties 
is  needful  for  a  recovery  of  the  compensation.  Auditors  of  Wayne 
Co.  wBenoii,  20  Mich.  176;  s.  c,  4  Am.  Rep.  382,  is  to  the  same 
effect,  though  the  dissent  of  OooIey,  J.,  and  the  qualified  concur- 
rence of  Christiakcy,  J.,  takes  from  the  force  of  the  decision. 
And  finally,  there  is  the  case  of  Dolan  v.  May  or y  68  N,  Y.  274 ;  s. 
c,  23  Am.  Rep.  168,  which,  while  protesting  that  it  is  not  mcfarit  to 
interfere  with  the  decision  in  Synith  v.  Mayor,  supra,  puts  the  ina- 
bility to  recover  of  one  who,  though  an  ofiicer  de  jure^  has  not 
actually  performed  the  duties,  upon  grounds  of  public  policy  and 
overweening  public  convenience.  There  the  office  had  been  taken 
by  a  usurper  who  rendered  the  services  due  from  it,  and  for  a  time 
received  from  the  municipality  the  compensation  provided  by  law. 
There  an  action  was  brought  on  the  relation  of  him  rightfully 
entitled,  and  it  was  adjudged  in  his  favor.  It  was  held  that  for  so 
much  of  the  salary  as  had  been  paid  to  the  intruder  before  the 
judgment  of  ouster  the  officer  dejtcre  could  not  recover.  This  con- 
clusion was  reached  by  the  consideration  that  the  duty  put  upon 
fiscal  officers  to  pay  official  salaries  could  not  safely  be  performed, 
unless  they  ai*e  justified  in  acting  upon  the  apparent  title  of  claim- 
ants, inasmuch  as  they  would  otherwise  be  placed  in  peril  of  decid- 
ing wrongly  who  was  the  officer  dejtire,  and  of  putting  the  govern- 
mental authority,  of  which  they  were  the  disbursing  agents,  to  the 
hazard  of  a  compulsory  payment  of  salary  a  second  time.  But  it 
was  also  held  in  that  case  that  for  so  much  of  the  salary  accruing 
due  before  the  judgment  in  favor  of  the  officer  de  jure,  and  which 
had  not  been  paid  to  the  intruder,  the  officer  de  jure  was  entitled 
to  recover.  It  was  recognized  that  the  salary  is  the  compensation 
for  the  rendition  of  services;  but  it  was  also  seen  that  so  much  of 
the  salary  had  not  been  paid  to  any  one;  that  the  city  had  had  the 
benefit  of  the  services,  though  rendered  by  an  intruder ;  that  he 
could  not  recover  therefor;  that  there  was  no  equity  in  freeing  the 
municipality  entirely  from  the  payment  of  it;  and  it  was  held 
consistent  with  all  rules  to  treat  the  services  as  having  been  ren- 
dered by  the  intruder  in  the  stead  of  the  officer  de  jure,  and  to 
permit  the  latter  to  recover  on  that  assumption. 

The  learned  counsel  for  the  appellant  in  tho  case  in  hand  sought 
to  distinguish  between  cases  where  the  compensation  was  by  fixed 
fees  for  the  specific  service  rendered,  and  where  it  was  by  an  annual 
salary,  payable  at  recurring  periods.     We  are  not  able  to  perceive 
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such  a  distinction  as  will  affect  the  applicability  of  the  cases 
cite^.  Smith  v.  Mayor^  siipray  was  a  case  where  the  amount  of 
the  compensation  depended  upon  the  amonnt  collected,  and  the 
amount  to  which  the  fees  would  run,  at  a  given  rate  upon  the 
amount  collected,  was  the  compensation  for  the  duty  rendered.  That 
compensation  does  not  appear  to  have  been  retained  by  the  collec- 
tor from  the  sums  received  by  him.  But  the  whole  amount  collected 
by  all  of  that  kind  of  ofScers,  as  we  understand  it,  went  into  the 
city  ti*easury,  and  the  compensation  of  each  deputy  collector  (and 
there  were  four  of  that  kind  of  officers),  was  paid  from  the  city 
treasury  to  each  of  them,  upon  a  calculation  of  what  each  was  en- 
titled to  upon  the  total  amount  collected  by  the  four.  We  do  not 
perceive  how  this  differs  in  principle,  as  far  as  the  matter  now  in 
hand  is  concerned,  from  the  case  of  an  annual  salary,  payable  at 
fixed  times  through  the  year.  And  it  is  to  be  noticed,  that  of  the 
cases  cited  some  of  them  were  actions  for  salary;  and  in  the  opin- 
ions in  others,  no  distinction  is  taken  between  a  compensation  by 
salary  and  by  fees.  Indeed,  if  the  compensation  was  by  fees,  a  spe- 
cific fee,  payable  to  the  officer  for  each  particular  official  act  done 
or  service  rendered  for  any  private  person,  there  could  be  no  basis 
for  an  action  against  the  corporate  body,  for  it  could  not  be  said 
that  the  service  was  rendered  for  it,  or  that  it  received  the  money 
from  the  private  person  for  the  use  of  the  officer  dejure.  There- 
fore, to  make  any  ground  for  an  action  against  the  municipality, 
the  official  emolument  must  have  been  so  collected,  if  by  fees,  as  to 
go  into  the  municipal  treasuiy,  or  be  in  terms  payable  therefrom. 
Then  the  difference  would  be,  only  that  that  by  salary  was  a  fixed 
and  certain  sum,  and  that  by  fees  uncertain. 

The  learned  counsel  also  suggests,  that  there  is  a  difference  where 
the  office  is  held  by  appointment  and  by  election.  He  bases  the  dis- 
tinction that  he  claims  upon  the  power  that  is  in  the  appointing 
source  to  revoke  on  the  one  hand,  and  the  right  of  the  officer  to  re- 
sign on  the  other.  But  there  is  the  same  right  to  resign  an  elective 
office,  and  the  same  power  in  the  authority  that  created  it  to  abolish 
it  or  to  shorten  the  term  of  it. 

It  is,  then,  to  be  deduced  from  the  cases  in  this  State,  that  as  a 
geneml  principle,  the  rendition  of  official  service  must  precede  a 
right  to  demand  and  recover  the  compensation  given  by  law  to  the 
officer;  that  the  disbursing  officer  of  a  municipality  is  protected 
from  a  second  payment  of  that  compensation,  and  so  is  his  superior, 
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when  he  has  once  made  payment  to  one  actually  in  the  office,  dis- 
charging the  duties  of  it  with  color  of  title,  with  his  right  thereto 
not  determined  against  him  by  a  competent  tribunal:  that  when 
there  has  been  such  an  adjudication,  auy  amount  of  compensation 
for  services  rendered,  not  paid  to  him,  is  due  and  payable  to  the  one 
adjudged  to  be  the  officer  dejurey  and  may  be  recovered  by  the  lat- 
ter of  the  municipality.  It  will  be  seen  that  the  facts  in  these 
cases  do  not  entirely  cover  the  facts  of  the  case  in  hand.  Here  the 
compensation  given  to  the  office  has  been  paid  to  the  intruder 
throughout  the  whole  term  of  the  office,  notwithstanding  that  when 
that  term  was  not  yet  half  spent  there  had  been  an  adjudication 
that  the  plaintiff  in  this  case  was  lawfully  entitled  to  the  office,  and 
that  Culkiu  was  a  usurper  thereof ;  and  notwithstanding  that  the 
fiscal  officer  of  the  municipality  had  been  at  once  made  known  of 
that  adjudication.  We  must  seek  to  apply  the  principles  estab- 
lished by  those  cases  to  this  new  state  of  facts. 

It  is  true  that  the  plaintiff,  though  willing  so  to  do,  did  not  in 
fact  render  to  the  city  of  New  York  any  service  as  assistant  alder- 
man; and  the  Conner  case  and  Smith  case,  without  the  Dolan  case, 
would  seem  to  stand  in  the  way  of  his  claim  for  compensation. 
But  in  the  light  of  the  Dolan  case,  Culkin,  the  intruder,  did  ren- 
der service  in  the  office  that  may  be  counted  for  the  good  of  the 
plaintiff.  It  is  true  that  the  fiscal  officer  of  the  municipality  has 
paid  Culkin  the  salary  for  the  whole  term  of  the  office.  If  he  paid 
it  in  ignorance  of  the  falsity  of  Culkin's  claim  to  the  office,  and  in 
view  of  his  actual  possession  of  it  with  color  of  title,  he  and  his  supe- 
rior would  have  good  stand  against  the  demand  of  the  plaintiff.  By 
the  rule  in  the  Dolan  case,  that  fiscal  officer  was  not  bound  to  make 
inquest  into  the  right  to  the  office  in  clamor  between  the  plaintiff  and 
Culkin;  and  so  long  as  the  latter  remained  in  the  office  in  fact,  with 
color  of  title  to  it,  payment  to  him  was  all  that  the  municipality 
could  be  compelled  to  make.  Besides  that,  McYeany  had  not  taken 
the  oath  of  office  until  after  the  adjudication  in  his  favor.  Ho 
could  not  enter  upon  the  duties  of  his  office  before  ho  did  that  (1  E. 
S.  119,  g  20)  ;  and  until  he  did  that  he  had  no  title  to  exercise  the 
office,  and  could  render  no  services,  and  of  course  earn  no  compen- 
sation. Cole  on  Crim.  Inf.  and  Quo  Warn,  ♦149,  and  cases  cited. 
But  when  the  Supreme  Court  had  adjudged  that  Culkin  was  a 
usurper^  and  that  McVeany  was  of  right  the  officer,  and  McVeany 
had  taken  the  oath  of  office,  and  the  comptroller  was  made  known 


Digitized  by 


Google 


60(i  NEW  YORK, 


McVeany  v.  Mayor. 


thereof,  the  rule  in  tlie  Dolari  case  ceased  to  work  for  the  latter. 
He  was  not  bound  to  inquire  ;  bat  to  know  then,  he  need  not  in- 
quire. The  judgment  brought  to  his  notice  showed  that  judicial 
inquiry  had  been  made  for  him  and  a  result  reached.  After  that, 
he  made  payment  of  his  own  will,  not  in  ignorance,  not  free  from 
duty  to  obey  the  judgment,  but  with  knowledge.  He  knowingly 
paid  to  a  pretender.  He  was  not,  nor  was  the  city,  any  longer  pro- 
tected in  the  payment  to  Culkin,  and  they  were  bound  to  retain  the 
arrears  of  salary,  as  they  accrued  due  and  payable,  for  the  rightful 
officer,  if  there  was  a  rendition  of  the  services  required  of  the  officer 
by  law.  There  was  a  rendition  of  services  in  fact.  It  was  made  by 
Culkin.  After  the  judgment  against  him  his  rendition  thereof  was. 
by  the  other  rule  in  Dolan^n  case,  a  rendition  in  the  behoof  of  Mc- 
Veany, and  the  salary  thereafter  accruing  and  unpaid  therefor  be- 
longed to  the  latter  and  should  have  been  paid  to  him. 

This  is  so,  unless  some  things  in  the  case  now  to  be  noticed  give 
protection  to  the  comptroller  and  to  the  city.  After  the  rendition 
of  the  judgment  in  his  favor,  McVeany  took  no  judicial  action  to 
enforce  it.  He  took  the  oath  of  office.  He  gave  notice  of  the  judg- 
ment to  the  comptroller,  and  also  to  the  board  of  assistant  alder- 
men. He  made  demand  from  the  board  of  his  seat  among  them, 
and  was  refused.  He  did  not  move  the  courts  to  aid  him  in  get- 
ting the  actual  possession  of  his  seat  in  the  board.  It  did  not  need, 
so  far  as  Culkin  was  concerned,  that  he  should.  The  rendition  of  a 
regular  judgment  of  ouster,  against  an  intruder  into  a  public  office, 
actually  puts  him  out  of  the  office  and  excludes  him  therefrom,  and 
the  person  adjudged  entitled  to  it,  upon  taking  the  oath  of  office 
and  giving'  bonds  if  any  are  required  by  law,  becomes  eo  instanti 
invested  with  the  office.  Welch  v.  Cook,  7  How.  Pr.  282;  People 
V.  Conover,  6  Abb.  Pr.  220.  There  is  no  provision,  either  in  the 
Sevised  Statutes  or  in  the  Codes,  for  the  issuing  of  any  process,  or 
taking  any  other  proceeding  upon  the  judgment,  to  remove  the 
usurper  from  office  and  place  the  party  entitled  thereto  in  posses- 
sion; and  none  is  required.  Id.  There  is  a  duty  yet  upon  the  of- 
ficer dejure.  It  is  to  demand  of  the  intruder  all  the  books  and 
papers  of  the  office  ;  and  there  is  a  summary  mode  to  compel  the 
delivery  of  them.  That  duty  did  not  press  upon  the  plaintiff  in 
this  case;  for  the  intruder,  it  is  inferable  from  the  character  of  the 
office,  had  no  books  or  papers  necessary  to  the  exercise  of  the  office 
by  the  rightful  holder  of  it. 
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It  may  bo  doubted  whether  the  riile  stated  in  the  cases  last  cited  is 
applicable  in  full  force  to  such  a  case  as  this.  Those  were  cases  in 
which  the  office  was  of  a  kind  to  be  held  by  one  person  singly,  like 
that  of  sheriff,  and  not  in  co-operation  and  fellowship  with  others, 
like  that  of  a  member  of  a  body  or  board  made  up  of  several  of 
equal  right  and  privilege,  and  where  the  act,  or  refusal  to  act,  of. 
the  board  might  render  ineffectual^  in  faict,  a  judgment  in  favor  of 
a  rightful  claimant  to  a  seat  therein.  It  may  well  be,  that  in  the 
case  of  an  office  to  be  held  by  one  alone,  the  judgment  does  operate 
perse  to  put  into  it  the  rightful  claimant,  because  he  can  go  for- 
ward at  once  of  his  own  will  in  the  discharge  of  the  duties  of  it. 
Butwhen  to  exercise  the  office  there  is  needed  admission  to  a  place 
where  the  duties  are  to  be  done  among  several  others  who  have 
equal  rights  and  the  formal,  legal,  and  the  actual,  physical  power  to 
refuse  admission  to  a  place  among  them,  and  who  refuse  admission, 
a  different  case  is  presented;  and  it  seems  that  the  court  may  lie 
moved  to  send  it's  mandate  to  the  board  to  open  the  way  to  the 
rightful  officer  to  his  place  among  them  and  to  a  vote  and  all  other 
privileges.  See  A.  &  A.  on  Cor.,  §  702,  and  cases  there  cited. 
However  that  may  be,  we  do  not  think  that  the  omission  of  Mc- 
Veany  to  move  the  courts  for  a  mandamus  avails  for  the  protection 
of  the  defendant  in  this  case.  The  comptroller  had  notice  of  the 
judgment  of  ouster,  and  was  forbidden  at  the  same  time  from  pay- 
ing salary  to  Culkin,  and  it  was  his  duty  to  observe  the  judgment. 

[Omitting  a  minor  point] 

We  come  to  the  conclusion,  that  for  the  salary  accruing  due  and 
payable  before  the  notice  to  the  comptroller  of  the  judgment  of  the 
Supreme  Court,  the  plaintiff  cannot  recover ;  for  that  after  that  date 
he  can.  By  a  request  made  by  the  plaintiff  for  the  court  to  direct 
a  verdict  for  the  salary,  from  the  1st  day  of  July,  1869,  that  seems 
to  be  the  date  at  which  the  plaintiff  conceives  his  right  to  it  may 
have  begun.  The  defendant  will  not  find  fault  with  that  as  a  start- 
ing point,  for  in  its  points,  the  18th  day  of  June,  1869,  is  named, 
in  the  contingency  that  this  court  take  the  view  which  has  been 
herein  expressed. 

The  trial  court,  on  the  facts  before  it,  should  not  have  shut  out 
the  plaintiff  by  a  nonsuit,  from  an  opportunity  of  a  verdict  for  that 
portion  of  the  salary  for  the  year. 

The  judgment  should  be  reversed  and  a  new  trial  had,  with  costs 
to  abide  the  event. 
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All  concur,  except  Ghubch,  C.  J.  and  Milleb,  J.,  both  absent 
from  argument 

Judgment  reversed. 


Wasmer  v.  Dblaware,  Laokawakna  and  Wkstbrk  Railroad 

Company. 

(80N.  Y.812.) 

Negligence — railroad  crouing  —  "  lea^*  —  eoiUributorjf  negligence. 

The  plaintitPs  intestate  was  engaged  in  peddling  kindling  wood,  with  a  horse 
and  wagon, in  a  city  street,  near  a  railroad  crossing.  The  rails  were  laid 
without  an7  planking  or  filling.  While  the  intestate  was  very  near  the  team 
soliciting  a  customer,  an  approaching  train  frightened  the  home,  and  it  ran 
partly  across  the  track,  but  owning  to  the  absence  of  planking  or  filling,  the 
wheels  of  the  wagon  were  prevented  from  crossing.  The  intestate  instantly 
started  in  pursuit  ou  the  horse's  running,  and  caught  the  horse  on  the  track, 
and  while  there  endeavoring  to  get  it  off  the  track,  he  was  struck  by  the  train 
and  killed.  The  horse  had  not  been  tied,  and  the  intestate  was  not  holding 
lym.  There  was  a  city  ordinance  forbidding  any  man  to  leave  his  horse 
in  the  street  unless  securely  tied.  The  train  was  running  at  a  rate  forbid- 
den by  a  city  ordinance.  Held,  that  a  verdict  in  favor  of  the  plaintiff  should 
be  sustained     .{See  note,  p.  612.) 

ACTION  of  damages   for  negligence  resulting  in  death.    The 
opinion  states  the  facts.    The  plaintiff  had  judgment  below. 

JoJm  D.  KernaHy  for  appellant. 

/.  M.  Lindslyy  for  respondent 

£arl,  J.  This  is  an  action  to  recover  damages  for  the  death  of 
the  plaintiff's  intestate,  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant.  The  facts,  as  we  must  assume  they  were 
found  by  the  jury,  are  these:  The  intestate,  a  man  about  sixty-seven 
yeai*s  of  age,  was  on  the  day  of  his  death  in  Schuyler  street,  XJtica, 
engaged  in  peddling  kindling  wood,  with  a  horse  and  wagon,  going 
northerly .  The  defendant's  railroad  track  was  laid  through  the  cen- 
tre of  that  street,  upon  its  surface,  the  top  of  the  iron  rails  being 
about  four  and  one-half  inches  above  such  surface.  There  was  no 
planking  or  filling  between  the  rails  to   facilitate  the  passage  of 
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vehicles  across  the  track.  The  intestate  left  his  horse  and  wagon 
on  the  easterly  side  of  the  track,  near  the  edge  of  the  sidewalk,  and 
stepped  across  the  walk,  about  six  feet  from  the  hind  end  of  the 
wagon,  to  solicit  a  person  to  purchase  some  of  his  wood,  and  while 
there  the  train  came  in  sight  from  the  north  and  frightened  his 
horse,  which  turned  and  started  across  the  railroad  tract  in  a  south- 
westerly direction,  and  crossed  over  both  rails  to  the  westerly  side 
of  the  tract,  and  drew  the  wagon  over  the  easterly  rail  and  three 
wheels  over  tlie  westerly  rail,  the  left  hind  wheel  sliding  along  the 
rail  as  the  horse  drew  in  a  south-westerly  direction.  About  the 
time  the  horse  started  the  attention  of  the  intestate  was  called  to 
the  approaching  train,  which  was  then  between  two  and  three  hun- 
dred feet  distant,  and  he  at  once  started  to  catch  his  horse.  He 
ran  across  the  tract  and  seized  hold  of  the  horse's  harness,  the  horse's 
head  then  being  from  six  to  eight  feet  from  the  westerly  rail,  and 
while  he  was  there,  between  the  westerly  rail  and  the  horse,  the 
engine  struck  the  sliding  hind  wheel  and  drove  the  fore-wheel 
against  the  intestate,  and  he  was  thrown  upon  the  track  in  front  of 
the  engine  and  killed. 

It  is  claimed  on  behalf  of  the  defendant  that  the  evidence  failed 
to  show  any  negligence  on  its  part,  and  did  show  negligence  on  the 
part  of  the  intestate. 

As  to  tlie  negligence  of  the  defendant,  he,  defendant,  was  the  lessee 
of  the  Utica,  Chenango  and  Susquehftnna  Valley  Railroad  Company, 
which  built  this  railroad  under  the  general  railroad  act  of  1850. 
By  that  act  authority  was  given  to  build  railroads  in  streets ;  but  the 
streets  were  to  be  restored  to  their  former  state,  or  to  such  state  as 
not  unnecessarily  to  impair  their  usefulness.  Schuyler  street  was 
not  restored  to  its  former  state,  and  it  was  at  least  a  question  of 
fact  for  the  jury  whether  its  usefulness  was  not  unnecessarily  im- 
paired. It  is  very  probable  that  this  accident  would  not  have  oc- 
curred if  there  had  been  some  filling  on  the  side  of  the  rails,  so  that 
the  wheels  of  the  wagon  could  readily  have  passed  over  them.  The 
defendant  cannot  escape  liability  for  this  condition  of  the  railroad 
because  it  was  simply  the  lessee  of  the  road.  It  had  the  possession^ 
the  use  and  the  control  of  the  road,  and  could  not  keep  and  main- 
tain the  rails  in  such  way  in  the  street  as  to  be  dangerous  to  trav- 
elers thereon,  and  yet  escape  responsibility.  He  who  knowingly 
maintains  a  nuisance  is  just  as  responsible  as  he  who  created  it. 
Moshier  v.  Utica  and  Schenectady  R,  R.  Co.,  8  Barb.  427  ;  Brown  v. 
Vol.  XXXVI— 77 
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Cayuga  and  Susquehanna  R.  R.  Co.,  12  N.  Y.  486.  Besides  it 
appears  that  the  rails  in  use  at  the  time  of  this  accident  were  each 
as  were  placed  there  by  the  defendant.  Thas  there  is  one  ground 
of  negligence.  There  is  another.  There  was  a  city  ordinance  which 
allowed  the  defendant  to  run  its  trains  within  the  city  of  Utica,  not  to 
exceed  eight  miles  an  hour,  and  there  was  evidence  that  the  train  on 
this  occasion  was  running  at  the  rate  of  twelve  miles  per  hour ;  and 
this  evidence  was  competent  as  bearing  upon  the  question  of  de- 
fendant's negligence.  3fa8soih  v.  Del.  afid  Hud.  Canal  Co.,  64  N. 
Y.  524. 

As  to  the  negligence  of  the  intestate,  he  was  lawfully  in  the 
street,  engaged  in  a  lawful  business.  There  is  no  absolute  rule  of 
law  that  requires  one  who  has  ahorse  in  a  street  to  tie  him,  or  to  hold 
him  by  the  reins.  It  would  doubtless  be  careless  to  leave  a  horse 
in  a  street  wholly  unattended  without  tying  him  to  something. 
But  it  is  common  for  persons  doing  business  in  streets  with  horses, 
toleave  them  standing  in  their  immediate  presence  while  they  attend 
to  the  business,  and  it  is  not  unlawful  for  them  to  do  so.  It  is 
commonly  safe  so  to  do,  and  accidents  are  rarely  occasioned  thereby. 
There  was  no  proof  that  this  horse  was  vicious,  unsafe  or  unman- 
ageable. He  was  left  about  twelve  feet  from  the  easterly  rail  of  the 
railroad  track.  It  was  not  shown  that  the  intestate  knew  that  a 
train  was  at  tliat  time  to  be  expected.  lie  was  near  his  horse,  and 
might  expect,  in  an  emergency,  to  control  him  by  his  voice,  or  to 
reach  him  before  he  could  escape.  Whether  he  acted  prudently 
under  such  circumstances,  in  leaving  his  horse  there,  was  a  matter 
to  be  determined  by  the  jury  upon  the  evidence.  Southworth  v. 
Old  Colony  and  Newport  Railway  (7o.,  105  Mass.,  342  ;  s.  c,  7 
Am.  Rep.  528.  It  cannot  be  said,  as  matter  of  law,  that  he  violated 
the  city  ordinance,  which  forbade  any  person  leaving  a  horse  in  any 
street  unless  securely  tied.  The  jury  could  have  found,  and  we  may 
assume  that  they  did  find  that  this  horse  was  not  left  in  the  street, 
within  the  meaning  of  this  ordinance,  while  he  was  in  the  immediate 
presence  of  his  owner.  It  cannot  be  supposed  that  it  was  intended  by 
this  ordinance  to  require  all  vendors  or  peddlers  of  commodities  in 
thestreets  of  the  city  to  tie  their  horses,  or  have  some  one  hold  them, 
-TThile  they  are  momentarily  engaged  in  delivering  their  commodi- 
ties  to  persons  in  the  streets  or  at  doors  of  the  houses  along  the 
streets;  nor  can  it  be  supposed  that  it  was  intended  to  inflict  a 
penalty  upon  erery  person  who  should  fail  to  tie  or  hold  his  hones 
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in  the  street  while  standing  near  them.  The  ordinance  was  mani- 
festly intended  to  reach  the  cases  of  persous  who  might  leave  their 
horses  in  the  streets  not  tied,  and  go  away  from  them  out  of  sight, 
or  to  such  a  distance  as  to  lose  that  control  which  persons  may 
usually  exercise  over  horaes  when  near  them.  It  only  remains, 
then,  to  be  considered  whether  the  intestate  was  in  fault  for  trying 
to  catch  his  horse.  The  horse  and  wagon  had  some  value,  and  we 
may  assume,  from  the  humble  occupation  in  which  the  intestate 
was  engaged,  that  they  were  of  great  value  to  him.  He  had  the 
right,  and  was  under  some  sort  of  duty  to  rescue  them  from  danger 
if  he  could.  Ho  therefore  had  business  in  the  place  where  he  was 
when  he  was  killed.  It  cannot  be  said  that  he  went  there  for  no 
purpose,  and  that  he  unnecessarily  placed  himself  in  danger.  The 
whole  transaction  took  but  a  moment  Ho  saw  the  tmin  coming. 
The  impulse  to  save  his  property  was  a  natural  one.  He  had  no 
time  for  reflection.  He  saw  how  distant  the  train  was,  and  sup- 
posing that  he  could  rescue  his  horse,  started.  He  got  across  the 
track,  and  would  have  been  safe,  but  for  the  sliding  .of  the  wagon 
wheel  in  consequence  of  the  elevated  rail.  It  is  easy  enough  now 
to  see  that  his  effort  was  a  hazardous  and  unsafe  one.  But  can  we 
say,  as  matter  of  law,  that  he,  situated  just  as  he  was,  with  no  time 
for  cool  reflection,  failed  in  that  care  which  men  of  ordinary  pru- 
dence would  exercise  under  the  same  circumstances  ?  We  think 
not. 

But  even  if  the  intestate  were  chargeable  with  carelessness  in 
leaving  his  horse  in  the  street,  so  that  he  could  not  have  recovered 
for  the  loss  of  his  horse  if  he  had  been  killed,  and  so  that  he  would 
have  been  liable  for  any  damage  done  by  his  horse,  yet  the  case 
would  not  have  been  different.  Such  carelessness  would  not  have 
been,  in  any  proper  sense,  the  immediate  or  proximate  cause  of 
the  accident.  Ho  would  not  therefore  have  forfeited  his  horse, 
or  have  been  absolved  from  the  moral  duty  to  secure  him  from 
danger.  The  question  would  then  have  been  as  it  is  now,  whether, 
under  all  the  circumstances,  he  exercised  ordinary  prudence  in  his 
efforts  to  catch  his  horse. 

The  case  of  Oray  v.  Second  Avenue  R.  R.  Co.,  65  N.  .Y.  561, 
much  relied  on  by  the  learned  counsel  for  the  defendant — is  not 
in  conflict  with  any  of  the  views  above  expressed.  It  is  clearly  dis- 
tinguishable from  this  case,  as  can  be  seen  by  an  examination  of 
the  opinion  at  large,  on  file  with  the  clerk  of  this  court. 
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This  case  was  therefore  a  proper  one  for  the  jury,  and  their 
determination,  under  a  charge  not  complained  of,  concludes  us. 
The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 


All  concur,  except  Bapallo,  J.,  not  voting. 


Note  bt  thb  Rjeportke.—Iii  Gray  t.  Second  ^Mnue  R.  R,  Co.^  cited  above,  the  plaintiff, 
who  kept  carriages  for  hire,  had  a  carriage  and  hones  standing  at  a  public  hade  stand 
in  the  city  of  New  Torlc  Defendant's  track  was  near.  A  snow^Uow  passing  on  the  track 
threw  mud  and  snow  into  the  carriage  and  frightened  the  horses,  which  ran  away,  causing 
the  principal  injury  complained  of.  Plaintiff's  driver  in  chaige  did  not  have  hold  of  the 
reins  but  stood  by  the  open  door  of  the  carriage  reading  a  newquiper.  Another  driver 
near  saw  the  snow-plow  coming  and  held  his  horses  by  the  head.  Plaintiff's  driver  did  not 
observe  the  approach  of  the  plow  and  took  no  precautions  and  the  horses  started  befora 
he  could  get  hold  of  them.  The  court,  on  the  trial,  refused  to  nonsuit,  but  in  substance 
held,  that  defendant  was  only  liable,  in  case  the  Jury  found  negligence  on  its  part  for  the 
damage  done  to  the  carriage  by  the  mud  and  snow  which  went  into  the  open  door.  The 
jury  rendered  a  verdict  for  six  cents  damages.  Held,  that  plaintiff  had  no  reason  to  com- 
plain ;  that  the  only  error,  if  any,  was  in  not  granting  the  motion  for  a  nonsuit.  The 
court  cited  Lynch  v.  Nurdin^i  P.  A  D.  678:  s.  c,  1 Q.  B.  89  ;  IlUdoe  v.  Goodwin^  6  C.  ft  P. 
100;  Q^arman  v.  Ba/mett,  6  M.  &  W.  490 ;  Barker  v.  Savaoe,  45  N.  Y.  191 ;  s.  c,  6  Am. 
Rep.  66  ;  Norris  v.  Kohler,  41  N.  Y.  42. 

lu  NarrUf  v.  Kofder^  41  N.  Y.  48,  the  court  said,  *'  Leaving  the  horaee  unfastened  in  a 
public  street  is  undoubted  negligence,  and  so  it  has  been  often  held.*'  This  was  a  vegetable 
peddler,  who  had  gone  into  a  store  to  make  a  sale. 

DeoUU  V.  Southern  Pactfie  B.  B.  Co.,  50  Cal.  888,  was  precis^y  like  NorrU  v.  Kdhier^  in 
every  circumstance.  The  court  said  the  leaving  the  horses  unhitched  was  DegUgeooe,  and 
Che  attempt  to  rescue  them  on  the  track  was  also  negligent. 


Seakak  V.  Mayor,  etc.,  of  New  York. 

(80  N.  Y.  889.) 

Municipal  corporation — highieay  —  mmgable  river  — obstrueUon^ 

A  lessee  of  one  of  the  defendant's  piers  on  the  Hudson  river  drove  pitesand 
fastened  them  in  front  of  and  to  the  pier  by  bolts  and  chains.  Some  of  these 
piles  became  separated  from  the  pier,  and  their  upper  ends,  under  water 
except  at  low  tide,  projected  into  the  river.  A  steam  tug  navigating  the 
river  struck  on  these  and  was  injured.  There  was  no  proof  of  notice  to  tha 
defendant  of  the  defect.  Held^  that  the  city  owed  no  duty  oonoeming  the 
piles,  even  if  it  had  been  notified. 

j|  OTION  for  in jnry  to  a  steam  tag.    The  opinion  states  the  tatAa, 
The  defendant  had  judgment  below. 
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Hamilton  OdeO,  for  appellant.  Defendant  being  the  owner  of 
the  pier,  and  in  possession,  was  bound  to  see  to  it  that  it  was  kept 
in  proper  condition  and  repair.  1  Dill.  Mun.  Corp.,  §77;  Buckbee 
V.  Brown,  21  Wend.  116 ;  Pittsburg  y.  Grier,  22  Penn.  St  64 ;  Meni- 
phis  V.  Kimbrough,  12  Heisk.  133,  138 ;  Petersburg  v.  Applegarth, 
28  Oratt.  321 ;  a.  c,  26  Am.  Rep.  357  ;  Shearm.  &  Redf.  on  Neg., 
§  585  ;  Morgan  v.  King,  35  N.  Y.  454.  The  defendant  was  bound 
so  to  keep  it  that  the  navigation  of  the  adjacent  water  should  not 
be  in  any  way  obstructed.  Blanchard  v.  Western  Union  Co.,  60  id. 
513;  People  v.  Vanderbilt,  26  id.  287;  Mayor  y.  Baumberger,  7 
Robt  219;  Shearm.  &  Redf.  on  Neg.,  §  582.  Notice  to  defendant 
was  not  necessary.  Barton  v.  Syracuse,  36  N.  Y.  56 ;  McCarthy  v. 
Syracuse,  46  id.  197.  Notice  could  be  implied  from  the  facts  proved. 
Harrington  y' Boston,  114  Mass.  241 ;  Belton  v.  Baxter,  58  N.  Y. 
415 ;  8.  c,  13  Am.  Rep.  578  ;  Weber  v.  N.  Y.  Cent.,  58  N.  Y.  455 ; 
Blanchard  v.  N.  J.  Co.,  59  id.  292 ;  Nims  v.  Troy,  id.  507,  508  ; 
Thurber  v.  Bridge  Co.,  60  id.  326 ;  Heyne  v.  Blair,  62  id.  19  ;  Todd 
V.  Troy,  61  id.  506. 

A.  J.  Requier,  for  respondent 

Eabl,  J.  This  action  was  brought  to  recover  damages  sustained 
by  the  plaintiff  in  consequence  of  a  collision  of  his  steam  tug  with 
some  spiles  in  front  of  pier  No.  46,  on  the  Hudson  river  side  of 
New  York.  The  facts  of  the  case  are  substantially  as  follows:  The 
plaintiff  was  engaged  with  his  tug  in  the  business  of  towing  vessels 
in  and  about  the  harbor  of  New  York,  and  on  the  2d  day  of  Sep- 
tember, 1864,  as  the  tug  was  passing  pier  No.  46,  at  a  speed  of  seven 
or  eight  miles  an  hour,  she  was  suddenly  disabled  by  her  propeller 
coming  in  contact  with  some  spiles  which  had  fallen  away  from  the 
end  of  the  pier,  the  upper  ends  of  which  extended  out  into  the 
river  fifteen  or  twenty  feet,  the  lower  ends  remaining  fast  in  the 
earth.  The  tug  was  considerably  damaged.  The  pier  belonged  to 
the  city  of  New  York  ;  but  it  had  by  lease  granted  to  one  Darrow 
the  right  to  collect  wharfage  for  the  use  of  the  pier  for  the  term  of 
five  years,  from  May  1,  1860,  he  agreeing,  during  the  term,  to  keep 
the  pier  in  good  repair,  at  his  own  cost  Sometime  prior  to  1864 
the  New  York  Mail  Steamship  Company  purchased  Darrow's  right 
'andor  his  lease,  and  in  the  latter  part  of  the  year  1863  caused  some 
spiles  to  be  driven  in  front  of  this  pier,  which  were  fastened  to  it 
by  bolts  and  chains,  as  guards  or  fenders  to  protect  the  pier,  as  well 
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as  TesselSy  from  damage.  Two  of  those  spiles  had  fallen  away^  as 
above  specified.  How  they  came  to  fall  away,  or  when  they  fell 
away,  does  not  appear.  The  spiles  were  wholly  submerged  in  the 
water,  except  at  low  tide.  After  the  injury  to  plaintiff's  tug,  the 
outer  ends  were  seen  to  protrude  from  the  water  about  two  feet. 
It  does  not  appear  that  any  person,  prior  to  the  accident,  had  evei 
seen  them  protrude  from  the  water,  or  that  the  city  officials  had 
any  notice  that  the  spiles  had  fallen  away,  or  that  they  in  any  waj 
obstructed  navigation  of  the  river. 

Under  such  circumstances,  I  am  unable  to  perceive  any  grounds 
for  holding  the  city  liable  for  the  damages  claimed. 

These  spiles  were  not  in  any  street  of  the  city ;  and  hence  the 
liability  of  the  city  cannot  be  based  upon  the  duty  which  it  owes  to 
keep  its  streets  in  a  safe  condition  for  use  by  the  public. 

The  plaintiff  was  not  attempting  to  use  the  pier,  and  hence  can* 
not  base  his  claim  against  the  city  as  owner,  on  the  ground  that  he 
had  the  right  to  assume  that  access  to  the  pier  was  safe,  at  least 
from  any  obstruction  caused  by  the  pier  itself.  He  was  simply 
navigating  the  river,  and  he  had  no  other  right  than  any  other 
navigator  of  that  channel  would  have. 

The  Hudson  river  is  a  public  highway  for  the  passage  of  vessels. 
But  it  is  not  a  highway  of  the  city,  and  it  is  under  no  duty  to  re- 
move obstructions  therefrom,  or  to  keep  it  safe  for  navigation.  It 
would  be  liable  to  any  one  injured  by  obstructions  which  it  should 
place  or  cause  to  be  placed  in  the  river,  the  same  as  an  individual 
would  be;  and  if  there  is  any  liability  in  this  case,  it  is  because  the 
city  placed  these  spiles,  or  caused  or  suffered  them  to  be  placed  or 
to  fall  in  the  river  where  the  accident  happened. 

There  is  not  an  atom  of  proof  that  the  city  ever  had  any  thing 
whatever  to  do  with  these  spiles,  or  that  the  city  was  under  any 
duty  whatever  in  reference  to  them.  They  were  driven  by  the 
steamship  company  for  its  purposes.  It  was  bound  to  take  care  of 
them,  and  see  that  they  did  not  fall  into  the  river  and  obstruct 
navigation.  The  city  was  not  thus  bound.  But  even  if  the  city 
owed  the  duty  of  some  care  as  to  them,  that  duty  could  not  arise 
until  it  had  some  notice  that  the  obstruction  existed.  Here  there 
was  no  express  notice,  and  there  were  no  circumstances  from  which 
the  law  would  imply  a  notice — certainly  none  of  the  circumstance! 
from  which  juries  have  been  allowed  to  imply  notice  to  municipal 
authorities  of  notorious  obstructions  in  streets.     Todd  v.  City  of 
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Troy^  61  N.  Y.  606;  Rttqua  v.  Ctty  of  Bochesier,  45  id.  129;  s.  c, 
6  Am.  Rep.  52. 

But  farther,  if  these  spiles  after  they  were  driven  be  held  to  have 
become  part  of  the  pier,  so  that  with  the  pier  they  belonged  to  the 
city,  the  case  would  not  be  different.  They  were  lawfully  driven, 
and  when  standing  were  no  obstruction  to  navigation.  The  city 
could  not  be  made  liable  for  any  damage  occasioned  by  them  with- 
out some  fault  on  its  part.  No  person  can  be  made  liable  for 
damages  caused  by  a  lawful  structure  without  some  fault.  Losee 
V.  Buchanan,  51  N.  Y.  476;  8.  c,  10  Am.  Rep.  623.  What  fault 
was  there  here  on  the  part  of  the  city  ?  There  is  no  proof  that  it 
omitted  any  duty  in  reference  to  the  spiles.  How  or  when  they 
were  loosened  from  the  pier  does  not  appear.  If  they  were  vio- 
lently torn  away  and  thrown  into  the  river  by  some  accident  the 
city  could  not  be  made  liable  for  any  damage  occasioned  by  them 
without  some  notice.  As  stated  above,  here  there  was  no  notice, 
express  or  implied. 

We  can  see  no  ground  for  the  reversal  of  this  judgment,  and  it 
must  be  affirmed  with  costs. 

Judgment  affirmed. 

All  concur. 


Milks  v.  Rich. 

(80  N.  Y.  989.) 

Negotiable  instrument  —  oral  guarawtg. 

An  oral  promise  that  a  note  is  good  and  will  be  paid  when  due,  made  hj  th« 
owner  on  a  transfer  of  the  note  for  value,  is  valid. 

ACTION  on  an  oral  guaranty  of  a  note,  made  by  the  holder  at 
the  time  of  transferring  it  for  value.     The  opinion  states  the 
point     The  plaintiff  had  judgment  below. 

C.  D.  Murray f  for  appellant. 

WiUiam  H,  Henderson,  for  respondent 

Eabl,  J.     We  must  assume  here  the  "most  &yorable  oonstmotion 
which  the  evidence  will  bear  for  the  plaintiff,  as  all  conflict  and 
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doubt  has  been  settled  in  his  favor  bj  the  jury.  We  may  assume  then 
as  the  effect  of  the  evidence  (although  it  is  not  very  satisfactory), 
that  the  defendant  in  borrowing  the  money  of  the  plaintiff  and  dis- 
posing of  the  Marsh  note  to  him,  was  ostensibly  acting  for  himself 
and  not  as  agent  for  Marsh,  and  that  he  promised  that  the  note  was 
good,  and  would  be  paid  at  maturity.  The  defendant  claims  that 
this  promise,  not  in  writing,  is  void  under  the  statute  of  frauds. 
The  reasoning  to  take  this  promise  out  of  the  statute  is  quite  subtle, 
and  I  should  have  much  difficulty  in  yielding  it  my  assent,  but 
for  the  authorities  which  I  think  ought  now  to  contml.  The  fol- 
lowing are  some  of  them:  Fowler  v.  ClearwcUery  35  Barb.  143;  Dau- 
ber V.  Blackney,  38  id.  432;  Lessee  v.  Williams,  6  Lans.  228;  John- 
son V.  Gilbert,  4  Hill,  178;  Brown  v.  Ouriiss,  2  N.  Y.  225 ;  Cardell 
V.  McNiely  21  id.  336;  Bruce  v.  Burr,  67  id.  237.  In  Johnson  v. 
Oilberty  the  plaintiff,  at  the  defendant's  request,  paid  one  James 
Sherwood  a  debt  which  the  defendant  owed  Sherwood,  and  in  con- 
sideration of  that  payment,  the  defendant  transferred  the  note  of 
one  Eastman  to  the  plaintiff,  and  guaranteed  the  payment  of  the 
note.  It  was  held  that  this  guaranty  was  not  within  the  statute  of 
frauds.  Judge  Bronsok  said  in  that  case,  by  way  of  illustration, 
that  if  A.  sells  and  delivers  his  horse  to  B.,  and  B.  delivers  to  A. 
the  note  of  G.  for  one  hundred  dollars,  and  agrees  that  the  note 
shall  be  paid  at  maturity,  it  is  an  original  undertaking,  and  not 
within  the  statute  of  frauds.  In  Dauber  v.  Blackney,  Judge  Hoyt, 
writing  the  opinion  of  the  court,  and  reviewing  many  decisions, 
said:  **That  wherever  the  holder  of  a  note  against  a  third  person 
turns  it  out  in  payment  of  his  own  debt,  or  in  payment  of  property 
purchased,  or  for  money  received  by  him  from  the  person  to  whom 
he  transfers  it,  and  at  the  same  time  agrees  that  the  note  is  good, 
or  will  be  paid  at  maturity,  or  that  it  will  be  collected  by»due  pro- 
cess of  law  against  the  maker,  this  is  an  undertaking,  in  substance, 
entirely  for  his  own  benefit  and  advantage,  and  the  contract  is  valid, 
although  it  rest  entirely  in  parol,  and  is  not  within  the  statute  of 
frauds."  In  Cardell  v.  McNiel,  the  defendant,  making  a  purchase 
of  a  horse  of  the  plaintiff,  delivered  to  him  the  chattel  note  of  a 
third  person  in  part  payment,  and  agreed  by  parol  that  the  maker 
was  good^  and  that  the  note  would  be  paid  when  due,  and  it  was 
held  that  the  agreement  was  not  within  the  statute  of  frauds. 
Judge  Goif STOCK  said:  '^  In  mere  form  it  was  certainly  a  collateral 
undertaking,  because  it  was  a  promise  that  another  person  should 


Digitized  by 


Google 


MARCH  TERM,  1880.  617 

Qrattan  v.  Metropolitan  Lifo  Insurance  Company. 

perform  bis  obligation.  But  looking  at  the  substance  of  the  trans- 
action, we  see  that  the  defendant  paid,  in  this  manner,  a  part  of 
tlie  price  of  a  horse  sold  to  himself.  In  a  sense  merely  formal,  he 
agreed  to  answer  for  the  debt  of  Cornell.  In  reality  he  undertook 
to  pay  his  own  vendor  so  much  of  the  price  of  the  chattel,  unless  a 
third  person  should  make  the  payment  for  him,  and  thereby  dis- 
charge him."  In  Bruce  v.  Burr^  defendant  contracted  to  sell  and 
deliver  to  the  plaintiff  a  quantity  of  books,  receiving  in  payment 
therefor  of  the  plaintiff  the  promissory  note  of  one  Lund.  At  the 
time  of  the  transaction,  the  plaintiff  orally  guaranteed  that  Lund 
was  responsible,  and  that  the  note  would  be  paid  at  maturity.  It 
was  held  that  the  guaranty  was  not  within  the  statute  of  frauds. 

Here  the  money  was  delivered  to  the  defendant  for  his  own  ben- 
efit, and  the  Marsh  note  was  delivered  to  and  received  by  the 
plaintiff  as  a  mode  of  paying  the  plaintiff  for  the  money  thus  had. 
The  defendant's  promise  may  be  regarded,  in  effect,  not  as  a  col- 
lateral promise  to  answer  for  the  default  of  Marsh,  but  as  a  promise 
to  pay  the  plaintiff  for  the  money  he  had  had,  in  case  Marsh  did 
not  pay  him,  like  the  promise  of  one  to  pay  his  own  debt,  in  case  a 
third  person  did  not  pay  it  Within  the  principles  laid  down  in 
the  authorities  above  cited,  such  «  promise  is  not  within  the  stat- 
ute. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 
All  concur,  except  Rapallo,  J.,  absent. 


Grattan^  v.  Mbtropolitan  Life  Iitsubance  Company. 

(80N.  Y.881.) 
InturanM  —  life  —  hrecbdi  of  toarranty  — proofs  ofdecUh — toaicer — estoppel 

A  life  insurance  policj  was  payable  in  sixtj  days  after  receipt  and  acceptance 
of  proofs  of  death.  The  company  was  in  the  habit  of  famishing  blanks  for 
such  proofs  on  application.  The  plaintiff  applied  for  them,  and  the  company 
ref  osed  them  on  the  groond  that  the  policy  was  void  and  it  recognized  no 
claim  under  it.     Held,  a  waiver  of  proofs  of  death.    {See  note,  p.  634.) 

In  an  application  for  a  life  policy  the  applicant  warranted  that  he  was  a 
"  Boda>water  maker."    In  the  medical  examiner's  certificate  annexed,  and 
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signed  hy  the  applicant,  he  answered  as  to  the  effect  of  the  occapation  on 
the  risk,  **  oat  of  doors  most  of  the  time,  selling  soda-water;  in  my  opinion 
healthy  occapation."  He  both  made  and  peddled  soda-water.  Meld,  no 
breach  of  warranty. 
The  medical  examiner  was  required  to  give  answers  to  the  questions  in  his 
certificate  in  his  own  handwriting,  and  not  allow  any  person  to  dictate  any 
of  them.  In  answer  to  a  question  the  applicant  correctly  stated  tlie  cause  of 
the  death  of  his  sister.  This  answer  was  not  filled  in  when  the  applicant 
signed  the  certificate  certifying  that  the  answers  were  true,  and  afterward 
the  medical  examiner,  without  his  knowledge,  filled  it  in  as  *'  not  known  to 
applicant."    Held,  that  the  company  was  responsible  for  the  error. 

ACTION  on  a  life  insurance  policy.     The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below. 

William  Henry  Arnoux,  for  appellant.  Proofs  of  death  were  not 
waived.  Co.  Litt,  352  a;  1  S.  &  R  444;  Ripley  v.  u^ina Ins.  Co., 
30  N.  Y.  136;  Underwood  v.  Farmers'  J.  S.  I.  Co,,  57  id.  600;  Oom- 
monwealth  Ins,  Co,  v.  Sentietty  41  Penn.  St.  161 ;  Diehl  v.  Adams 
Co,  MuL  Ins.  Co.y  58  id.  452;  Beaity  v.  Lycoming  Ins.  Co.,  ^(y  id. 
9;  s.  c,  5  Am.  Rep.  318;  Security  Ins.  Co.  v.  Fay^  22  Mich.  467; 
8.  c,  7  Am.  Rep.  670;  St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.  278;  Post 
V.  j^tna  Fire  Inn,  Co.,  43  Barb.. 364;  Bennett  v.  Lycoming  Ins.  Co., 
67  N.  Y.  274;  Brink  v.  Hanover  Fire  Lis.  Co.,  70  id.  593;  TVask 
V.  State  Fire  and  M.  Ins.  Co.,  29  Penn.  St  198;  O'Reilly  v.  Onard- 
ian  M.  L.  L  Co.,  60  N.  Y.  169;  8.  c„  19  Am.  Rep.  151.  The  med- 
ical  examiner  was  not  agent  to  bind  by  any  false  statement  in  his 
certificate.  Flynn  v.  Equitable  L.  I.  Co.,  67  N.  Y.  500;  s.  c,  23 
Am.  Rep.  134;  Foot  v.  ^M7ia  L.  /.  Co,,  61  id.  571;  Mowry  v. 
Rosend^le,  74  id.  360.  The  insured  having  put  it  in  the  power  of 
defendant's  medical  examiner  to  write  a  wrong  answer,  of  his  sister, 
should  suffer  the  loss  that  might  result  therefrom.  Knozville  N. 
Bk.  V.  Clark,  51  Iowa,  264;  s.  c,  33  Am.  Rep.  129;  Redlich\. Doll, 
54  N.  Y.  234;  s.  c,  13  Am.  Rep.  573;  Blakeyy.  Johnson,  13  Bush, 
197;  8.  c,  26  Am.  Rep.  254;  Young  v.  Orote,  4  Bing.  253;  Brown  v. 
Reed,  79  Penn.  St.  370;  s.  c,  21  Am.  Rep.  75;  Angle  v.  N.  W.  Ins. 
Co.,  92  U.  S.  330;  Trustees  v.  Hill,  12  Iowa,  462 ;  Roach  v.  Carr, 
18  Kans.  529;  8.  c,  26  Am.  Rep.  788;  McDonald  v.  Muscarine  Bk., 
27  Iowa,  319;  Armstrong  v.  Harshman,  61  Ind.  52;  8,  C,  28  Am. 
P^ep.  665;  Upton  v.  Tribilcock,  91  U.  S.  45,  50;  Ryany.  World  M. 
L.  Ins.  Co,,  41  Conn.  168;  8.  c,  19  Am.  Rep.  490;  Smith  v.  Empire 
Ins.  Co.,  25  Barb.  497;  Richardson  v.  3faine  Ins.  Co.^  46  Mo.  394 j 
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Jackson  v.  Croy^  12  Johns.  427;  Roach  v.  KarVy  18  Kans.  529;  s.  c, 
26  Am.  Rep.  788;  Moran  v.  McLarty,  75  N.  Y.  25;  Wihon  v.  Con- 
way F.  Ins.  Co,,  4i  R.  L  41.  The  declaration  of  the  insured  that 
the  answers  written  in  the  doctor's  certificate  were  true,  and  accord- 
ing to  the  answers  he  had  given  would  bind  him.  Thayer  v.  Agri" 
cultural  Ins.  Co.y  5  Hun,  566;  Walsh  v.  Hartford  Fire  Ins.  Co.,  73 
N.  Y.  5,  9.  The  testator  fraudulently  represented  his  occupation ; 
the  question  in  relation  thereto  referred  to  the  time  of  application, 
and  to  the  entire  occupation.  Alexander  v.  Oermania  Fire  Ins.  Co., 
66  N.  Y.  466;  Sarsfield  v.  Met.  Ins.  Co.,  61  Barb.  479;  Slate  M.  F. 
Ins.  Co.  V.  Arthur y  30  Penn.  St  315;  Flanders  on  Ins.,  289;  Paine 
V.  Agricultvral  Ins.  Co.,  5  T.  &  C.  619;  Wall  v.  Fast  River  M.  Ins. 
Ca.y  7  N.  Y.  370;  Parmlee  v.  Hoffman  Fire  Ins.  Co.,  54  id.  193; 
Ooddard  v.  Monitor  M.  Fire  Ins.  Co.y  108  Mass.  56;  s.  c,  11  Am. 
Rep.  307;  Maher  v.  Hibemia  Fire  Ins.  Co.,  67  N.  Y.  288;  Ashworth 
V.  Builders'  M.  Fire  Ins.  Co.,  112  id.  422;  s.  c,  17  Am.  Rep.  117; 
Valton  v.  National  Fund  L.  Ass.  Co.,  20  N.  Y.  32;  HartmanY.  Key- 
stone Co.y  n  Penn.  St.  466,  478;  Bliss  on  Life  Ins.  (2d  ed.)  174; 
Smith  V.  j^tna  Life  Ins.  Co.,  49  N.  Y.  211. 

La  Mott  W.  Rhodesy  for  respondent. 

Danforth,  J.  By  the  terms  of  the  policy  the  defendant  was  re- 
quired to  pay  the  amount  of  the  insurance  "in  sixty  days  after 
receipt  and  acceptance  of  proofs  of  the  death  of  the  insured."  As 
to  the  manner  and  form  of  proof,  and  the  time  within  which  and 
the  person  by  whom  an  opportunity  should  be  given  to  the  com- 
pany to  accept  and  receive  the  **  proofs,"  the  policy  is  silent.  It 
appeared  however  upon  the  trial,  by  the  evidence  of  the  defendant's 
officers,  that  the  company  was  provided  with  blanks  for  such  proof, 
and  that  it  was  its  custom,  upon  the  death  of  an  insured  person,  to 
send  these  blanks  to  his  representative  or  for  his  use  to  the  local 
agent;  that  the  life  insured  died  on  the  8th  of  November,  1876,  at 
Troy,  and  immediately  thereafter  the  plaintiff  applied  to  the  local 
agent  in  that  city  for  the  proper  blanks,  and  he,  on  the  eleventh 
day  of  that  month,  after  having  seen  the  dead  body  of  the  insured, 
wrote  to  the  defendant  informing  it  of  that  fact,  of  the  plaintiff's 
application  to  him  for  blanks,  and  requesting  it  to  furnish  them, 
in  order  that  the  usual  proofs  of  death  might  be  made.  A  similar 
application  was  made  by  the  plaintiff  through  his  attorneys;  but  in 
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both  iustances  the  defendant  declined  tofurnisli  the  blanks,  *'oq 
the  ground  that  the  policy  was  null  and  void,  and  that  it  refused 
to  recognize  any  claim  thereunder."  This  is  the  finding  of  the 
referee,  and  he  further  finds  that  'Hhe  defendant  also  directed  its 
local  agent  not  to  give  the  usual  certificate  required  to  be  given  by 
him  in  such  cases.''  From  tfhese  facts  the  referee  fiuds»  as  a  con- 
clusion of  law,  that  there  was  '^a  waiver  on  the  part  of  the  defend- 
ant as  to,  and  that  it  did  thereby,  and  by  reason  thereof,  waive  the 
provisions  of  said  policy,  requesting  the  plaintiff  to  furnish  said 
proofs  of  loss."  That  the  insured  did  in  fact  die  at.  the  time  alleged 
is  admitted  by  the  answer,  and  I  think  the  referee  committed  no 
error  in  the  conclusion  referred  to.  The  condition  itself  was  a  nec- 
essary and  proper  one;  but  it  was  wholly  for  the  benefit  of  the  de- 
fendant, and  might  be  waived.  When,  as  in  this  case,  the  insurer 
says  **  we  have  cancelled  the  policy,  and  will  recognize  no  claim 
under  it,"  it  must  be  deemed  to  have  done  so.  Notice  of  death  had 
been  given,  and  the  defendant  had  received  it  from  its  own  agent, 
as  well  as  from  the  representatives  of  the  policy-holder.  The 
proofs  of  death  called  for  by  the  t^rms  of  the  policy  must,  in  view 
of  the  custom  of  the  defendant  before  referred  to,  be  held  to  relate 
to  proofs  according  to  its  instructions  and  upon  blanks  to  be  by  it 
furnished.  Its  refusal  to  furnish  them  after  application,  was  equiv- 
alent to  saying  that  they  would  not  accept  or  receive  proofs,  and 
the  plaintiff  could  not  be  required  to  perform  an  idle  ceremony. 
Shaw  v.  Eepublic  Life  Ins.  Co.,  69  N.  Y.  286 ;  Goodwin  y.  Mass. 
Mut.  Life  In».  Co.,  73  id.  480. 

[Omitting  a  question  of  practice.] 

The  remaining  questions  relate  to  the  merits  and  are  more  im- 
portant 

It  is  next  contended  by  the  defendant  that  the  life  insured,  in  his 
application  for  the  policy,  made  false  and  fraudulent  representations. 
First:  In  regard  to  his  occupation.  Second:  In  regard  to  the  cause 
of  the  death  of  his  mother  and  sister.  The  application  covers  more 
than  two  pages  of  the  printed  case.  It  contains  questions  numbered 
from  one  to  seven,  most  of  them  divided  into  parts  distinguished 
by  letters  of  the  alphabet  from  A  to  F  inclusive,  and  sub-clauses 
characterized  by  neither  figure  nor  letter,  but  separated  from  the 
context  by  blank  spaces,  calling  for  twenty-eight  answers,  while  the 
medical  examiner's  certificate  annexed  thereto  covers  more  than 
three  pages  and  calls  for  upward  of  one  hundred  answers,  to  be 
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signed  also  by  the  applicant  for  the  insurance,  and  as  given  purport 
to  be  transcripts  of  his  answers  to  the  medical  examiner.  The  de- 
claration of  the  physician  follows,  and  is  simply  that  he  has  "  con- 
sidered the  application  annexed,  and  carefully  examined  Mr.  Ter- 
ence Qrattan,  and  has  witnessed  his  signature  as  above. "  Now  what 
do  we  learn  from  these  pages  of  interrogation  concerning  the  occupa- 
tion of  the  life  insured  ?  The  second  question  of  the  application  calls 
for  the  name  at  full  length  of  the  life  proposed  for  insurance,  and  in 
the  second  subdivision,  for  his  "  occupation."  The  answer  is  **  Soda- 
water  maker."  Then  after  more  than  twenty  intervening  ques- 
tions npon  other  subjects  irrelevant  to  the  one  in  hand,  is  this 
clause:  '^  Occupation.  Full  particulars  regarding  the  applicant's 
business  or  trade  must  be  given.  If  a  mechanic,  state  in  detail  nil 
the  various  kinds  of  work  performed."  This  does  not  seem  to  be  a 
question,  but  rather  a  memorandum  by  way  of  instruction  to  the 
agent;  but  to  whatever  purpose  designed,  there  is  no  answer  to 
it,  or  observation  written  against  it«  and  I  think  the  referee  was 
quite  right  in  holding  that  its  position  in  the  application  would 
not  warrant  the  finding,  that  it  was  addressed  to  the  life  proposed. 
In  the  part  entitled  "  Medical  Examiner's  Certificate,"  the  question 
first  noted  above  is  repeated,  and  the  same  answer  is  given  —  ''Soda 
water  maker."  The  seventeenth  question  is  as  follows:  *^  What  is 
your  opinion  of  the  influence  of  the  said  life's  occupation  on  the 
risk  ?  "  And  the  answer  is:  "  Is  out  of  doors  most  of  the  time  sell- 
ing soda  water — in  my  opinion,  healthy  occupation."  Now  the 
paper  containing  these  answers  is,  as  I  before  observed,  signed  by  the 
life  proposed,  Terence  Grattan,  and  contains  this  declaration :  "  I 
hereby  declare  that  I  have  given  true  answers  to  all  questions  put  to 
me  by  the  medical  examiner,  that  they  agree  exactly  with  the  fore- 
going, that  I  am  the  same  person  described  in  the  accompanying  ap- 
plication, and  whose  signature  is  appended  to  declaration  and  war- 
ranty herewith."  These  answers  must  be  taken  together;  they 
state  the  occupation  of  the  life  proposed  and  his  then  employment. 
Both  were  true,  and  neither  inconsistent  with  the  other.  By  trade 
a  maker  of  soda  water,  he  was  also  vending  it  It  is  quite  impossi- 
ble that  the  defendant  was  misled  by  the  answer,  and  in  no  aspect 
was  the  answer  false.  The  referee's  finding  that  he  was  a  soda 
water  maker  is  sustained  by  the  evidence.  If  a  man  for  want  of 
employment,  steps  aside  for  a  season  from  his  regular  and  usual 
oalling,  he  does  not  lose  his  connection  with  or  give  up  his  craft  j 
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as  in  this  case,  he  did  not  cease  to  be  a  maker  of  soda  water  becaase 
for  the  time  being  he  sold  it  in  the  streets.  Neither  is  inconsistent 
with  the  other,  but  both  are  functions  of  the  same  calling. 

In  regard  to  the  death  of  his  sister.  Question  fourteen  to  be 
answered  by  the  medical  examiner  is  under  these  words:  "  Family 
history  of  life  proposed."  It  calls  for  information  concerning  mother, 
father,  brothers  and  sisters,  and  of  the  latter  the  queries  are  the 
following:  **  Sisters  ?  Three.  Age,  if  living  ?  Nineteen,  thirteen, 
eleven.  Condition  of  health?  Healthy.  Age  at  death?  One  twenty- 
three  and  one-half,  and  one  nine  months.  Disease  ?  One  not  known 
to  applicant,  and  one  teething."  It  appeared  that  in  another  ap- 
plioation  for  insurance  in  the  National  Life  Insurance  Company,  in 
February,  1876,  Terence  stated  the  cause  of  his  sister's  death  in 
these  words:  "Female  irregularities,  and  terminated  in  consump- 
tion." The  referee,  upon  evidence  warranting  the  conclusion,  found 
that  such  was  the  cause  of  her  death  ;  "  that  it  was  so  stated  by 
Terence  Grattan  to  Dr.  Guadendorff  before  signing  the  certificate 
of  the  medical  examiner,  at  the  time  the  application  was  made ; 
that  Dr.  Guadendorff  was  the  examining  physician  of  the  defend- 
ant, and  made  said  medical  examiner's  certificate  in  his  own  hand- 
writing; that  question  number  fourteen  in  said  certificate,  and 
known  therein  as  the  *'  Family  Ilistory  "  and  all  of  said  certificate 
thereafter  except  the  signature  of  said  Terence  Grattan,  was  in 
blank  at  the  time  Grattan  signed  it ;  and  that  the  cause  of  the 
death  of  said  sister  was  in  blank  when  Grattan  made  his  signature 
thereto.  After  that  Dr.  Guadendorff  filled  in  the  cause  of  the  death 
of  said  sister  in  the  words,  "  Not  known  to  applicant,*'  although 
the  real  cause  of  death,  as  above  stated,  had  been  given  to  him,  and 
was  known  to  him  at  the  time,  and  which  said  Terence  Grattan 
liad  reason  to  believe,  and  did  believe  would  be  correctly  inserted 
in  said  certificate,  at  the  time  he  placed  his  signature  thereto." 
And  he  also  found  that  the  statement  now  appearing  in  the 
report,  as  to  the  cause  of  the  sister's  death,  was  not  made  to  the 
examiner  at  any  time.  This  finding  is  very  satisfactorily  sustained 
by  the  evidence.  Frederick  Eicholz  was  the  defendant's  agent  in 
soliciting  Grattan  to  take  out  the  policy,  and  he  continued  to  be  such 
agent  down  to  the  time  of  the  trial.  He  was  examined  as  a  witness, 
and  his  evidence  shows  the  great  care  taken  by  Terence  Grattan  to 
get  from  the  family  Bible  and  other  sources  information  required 
by  the  company  and  called  for  by  the  numerous  questions  before 
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referred  to.  It  was  written  upon  paper,  and  given  in  the  presence 
of  this  agent  and  of  Terence  Grattan,  to  the  examiner.  Eicholz 
testifies  that  on  that  paper  the  cause  of  the  sister's  death  was  writ- 
ten '^  Female  irregularities  or  weaknesses  terminating  in  consump- 
tion"; that  no  death  was  stated  to  have  heen  from  any  cause 
unknown  to  the  applicant.  The  medical  examiner  testifies  that 
the  paper  was  destroyed;  but  by  him  and  two  other  witnesses  cog- 
nizant of  the  facts  the  testimony  of  Eicholz  was  confirmed.  There 
can  be  no  doubt  that  the  utmost  good  faith  was  exercised  by 
Terence  Grattan  in  getting  together  the  information  required  and 
communicating  it  truthfully  to  the  medical  examiner  and  the 
plaintiffs  soliciting  agent.  The  instructions  under  which  the  ex- 
aminer acted  required  him  to  "invariably  give  the  answers  to  the 
following  questions  in  his  own  handwriting,  and  not  allow  an  agent 
or  other  person  to  dictate  any  part  of  them."  These  instructions 
were  complied  with  in  that  respect,  and  the  question  now  is  as  to 
the  effect  of  the  misstatement  by  him,  in  consequence  of  his  fail- 
ing to  report  accurately  the  answer  given  by  the  life  insured.  He 
was  the  agent  of  the  defendant  for  the  purpose  of  reporting  liie 
answers  to  the  questions  referred  to,  and  was  so  held  out  to  Terence 
Grattan.  He  was,  as  medical  examiner,  charged  with  certain  duties 
by  the  defendant,  and  was  acting  in  concert  with  the  soliciting 
agent  of  the  company.  On  the  part  of  the  life  insured  was  entire 
good  faith  and  truthfulness,  and  there  is  no  reason  to  suspect  any 
intentional  unfairness  on  the  part  of  the  examiner.  The  omission 
was  inadvertent.  Is  the  company  thereby  released  from  its  obliga- 
tion? Many  decisions  in  this  court  show  that  it  is  not  Mowry  v. 
Rosendale,  74  N.  Y.  360,  and  cases  there  cited.  Within  the  prin- 
ciple therein  recognized  as  well  established,  the  erroneous  answer 
must  be  taken  as  the  declaration  of  the  defendant,  and  in  any  con- 
troversy depending  upon  it  must,  as  between  the  parties,  be  taken 
to  be  true.  In  this  case  the  physician  was  not  the  agent  to  solicit 
insurance,  but  he  had  an  act  to  perform  in  regard  to  it  as  the  agent 
of  the  company.  His  written  instructions  were  to  write  out  the 
answers.  In  this  instance  ho  failed  to  do  it  correctly.  The  prin- 
ciple upon  which  it  has  been  held  that  the  company  and  not  the 
insured  is  responsible  for  the  error  of  the  soliciting  agent,  is  equally 
applicable  here.  This  question  has  been  repeatedly  considered  by 
this  court,  and  in  the  recent  case  of  Flynn  v.  Equitable  Life  Ins. 
Oo.y  78  N.  Y.  568,  was  again  before  us.    The  point  presented  wai 
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similar  to  the  one  now  under  review.  The  decision  was  in  con- 
formity with  the  views  above  expressed,  and  the  doctrine  referred 
to  must  be  deemed  settled. 

Nor  was  it  incompetent  to  prove  by  parol  the  actnal  transaction 
between  the  insured  and  the  medical  examiner.  It  was  proper  to 
do  this  in  i*eply  to  the  defendant's  case,  without  reforming  the  con- 
tract or  asking  for  equitable  relief.  Fraud  and  breach  of  warranty 
in  regard  to  his  sister's  death  is  averred  in  the  answer,  and  the 
matter  given  in  evidence  was  proper  in  reply  thereto.  If  sufficient 
as  the  foundation  for  equitable  relief  or  ground  for  reforming  the 
contract,  it  was  not  improper  to  receive  in  this  action  evidence 
which  would  defeat  the  defendant's  claim,  or  which  would  be  com- 
petent in  any  action  in  a  court  of  equity.  This  advantage  is 
secured  to  the  litigant  by  the  union  of  legal  and  equitable  reme- 
dies in  one  system.  Emery  v.  Peascy  20  N.  Y.  62;  N,  V.  Ice  Co,  v. 
N.  W.  Ins.  Co.,  23  id.  367;  Arthur  v.  Homestead  F.  Ins.  Co.,  78 
id.  462. 

[Omitting  the  consideration  of  the  admissibility  of  the  physician's 
testimony.    This  is  given  in  note,  33  Am.  Rep.  437.] 

Judgment  affirmed. 

All  concur  in  above. 

NoTB  BY  THE  REPORTER. — The  Shaw  case,  60  N.  Y.  286,  cited  bj  the  court,  was  a  questkm 
ooDoeming  tender.  The  court  held  that  "  where  one  party  to  a  contract  declares  to  the 
other  party  to  it  that  he  will  not  make  the  performance  on  the  future  day  fixed  by  it 
therefor,  and  does  not  before  the  time  arrives  for  an  act  to  be  done  by  the  other  party 
withdraw  his  declaration,  the  other  party  is  excused  from  performance  on  his  part,  or 
offer  to  perform,  and  may  maintain  his  action  for  a  breach  of  the  contract  when  the  day 
has  passed." 

In  the  Goodwin  case,  78  N.  Y.  480,  cited  by  the  court,  the  insurer  having  at  first  refused 
to  famish  blanks  afterward  furnished  them  and  accepted  proofs  without  objection.  Held^ 
a  waiver  of  defects  therein. 


Dbinkwater  y.  Dinsmobb. 

(80N.Y.80a) 
Ekidence  —  damages  —  low  of  wages  —  wiurUary  paymeiU. 

In  action  for  a  personal  injury,  where  exemplary  damages  are  imprt^r,  0Vl« 
denoe  of  loss  of  wages  having  been  graven,  evidence  is  competent  to  i 
that  the  employer  paid  the  plaintiffs  wages  while  he  was  disabled. 
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ACTION  for  personal  injury.     The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below. 

Charles  A.  Davidson,  for  appellant. 

Wm.  M.  Woodifiy  for  respondent. 

Eabl^  J.  The  plaintiff  was  injured  by  being  thrown  from  his 
wagon^  in  consequence  of  an  obstruction  placed  in  the  highway  by 
the  servants  of  the  defendant.  His  recovery  at  the  Circuit  was  af- 
firmed at  the  General  Term,  and  the  defendant  has  appealed  to 
this  court. 

There  is  but  one  exception  which  requires  any  attention  here. 
The  plaintiff  was  an  engineer  in  the  employment  of  the  Knicker- 
bocker Ice  Company.  He  was  injured  on  the  first  day  of  Aprils 
and  he  testified  that  he  was  unable,  in  consequence  thereof,  to  re- 
turn to  the  boat  upon  which  he  was  employed,  until  the  fifteenth 
day  of  June,  and  to  attend  to  his  work  until  October  thereafter. 
He  then  further  testified,  in  answer  to  questions  put  to  him  by  his 
own  counsel,  that  his  regular  wages  were  seventy  dollars  per  month 
and  board.  Upon  his  cross-examination,  he  was  asked  by  defend- 
ant's counsel,  this  question  :  "During  the  time  when  you  were 
sick  with  this  broken  leg  were  not  your  wages  paid  for  by  this 
Knickerbocker  Ice  Company  ?"  Plaintiff's  counsel  objected  to  this 
as  improper,  and  the  court  sustained  the  objection.  This  ruling 
is  now  complained  of  as  error. 

We  think  the  question  was  proper.  The  plaintiff  had  given  evi- 
dence of  the  loss  of  his  wages  as  an  item  of  damage,  and  the 
evidence  sought  to  be  elicited  by  this  question  might  have  shown, 
and  we  may  assume  here  would  have  shown,  that  he  did  not  suffer 
such  loss. 

This  was  not  a  case  for  exemplary  damages.  The  plaintiff  was 
entitled  to  recover,  in  addition  to  what  a  jury  might  award  him 
for  his  suffering  and  physical  injuries,  only  his  pecuniary  loss. 
Ransom  v.  JV".  F.  and  Erie  R.  R,  Co,,  15  N.  T.  415  ;  Hamilton  v. 
Third  Av.  R.  R.  Co. ,  53  id.  25.  It  has  been  held  that  one  sued 
for  causing  an  injury  to  another  or  the  death  of  another  cannot 
show  a  life  or  accident  insurance  in  mitigation  of  damages.  Yates 
V.  WhytSy  4  Bing.  N.  C.  272  ;  Alfhorfv.  Wolfe,  22  N.  Y.  355  ;  ffard^ 
%ng  V.  Tofonshend,  43  Vt.  536  ;  s.  c,  5  Am.  Rep.  304;  Shearm.  &  Redf. 
on  Neg.  (8d  ed.),  609.  And  so  where  one  has  been  sued  for  caus- 
VoL.  XXXVI— 79 
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ing  the  destraotion  of  personal  property  insured  he  cannot  show^ 
the  insurance  ia  mitigation.  In 'such  cases,  proof  of  the  insurance 
actually  paid  would  not  tend  to  show  that  the  damage  claimed  was 
not  actually  occasioned  by  the  wrong-doer;  but  it  would  simply 
show  that  compensation  had  l>een  received  by  the  injured  party  in 
whole  or  in  part  from  some  other  person — not  that  the  wrong-doer 
iiad  made  satisfaction  which  alone  could  give  him  a  defense. 

Here  the  proof  was  offered,  not  in  mitigation  or  satisfaction  of 
any  damage  actually  done  the  plaintiff,  but  to  show  that  he  did  not 
sixQev  the  damages  claimed,  to  wit,  the  loss  of  wages.  Before  the 
l)lHintiff  could  recover  for  the  loss  of  wages,  he  was  bound  to  show 
that  he  lost  the  wages  in  consequence  of  the  injuries,  and  how 
much  they  were.  The  defendant  had  the  right  to  show  that  he  lost 
ud  wages^  or  that  they  were  not  as  much  as  claimed.  He  had  the 
right  to  show,  if  he  could,  that  for  some  particular  reason  the  plain- 
tiff would  not  have  earned  any  wages  if  he  had  not  been  injured* 
or  that  he  was  under  such  a  contract  with  his  employer  that  his 
wages  went  on  without  service,  or  that  his  employer  paid  his 
wages  from  mere  benevolence.  In  either  case,  upon  such  showing, 
the  plaintiff  could  not  claim  that  the  defendant's  wrong  caused 
him  to  lose  his  wages,  and  the  loss  of  wages  could  form  no  part  of 
his  damage.  So  the  expense  of  nursing  may  be  recovered  as  an  item 
of  the  damage,  if  properly  incurred.  But  the  defendant  may  show 
that  no  such  expense  was  incurred,  as  that  the  plaintiff  was  nursed 
by  a  Sister  of  Charity.  So  the  doctor's  bill  may  in  such  case  be 
recovered.  But  the  plaintiff  must  show  that  he  paid  the  doctor, 
and  can  recover  only  so  much  as  he  paid  or  was  bound  to  pay.  The 
defendant  may  show  that  the  plaintiff  was  doctored  at  a  charity 
hospital,  or  at  the  expense  of  the  town  or  county,  or  gratuitously. 
In  such  case,  the  doctor's  bill  could  not  be  an  element  of  his  dam- 
age. In  Moody  v.  Osgood,  60  Barb.  628,  it  was  held,  in  an  action  by 
n  married  woman  to  recover  damages  for  a  personal  injury  occa- 
sioned by  the  negligence  of  the  defendant,  that  she  could  not  recover 
the  physician's  and  nurse's  bills  as  items  of  damage,  because  she 
was  not  liable  for  subh  bills. 

There  was  error  therefore  in  the  exclusion  of  this  evidence ; 
and  the  judgment  must  be  reversed  and  new  trial  granted,  costs  to 
abide  event. 

Judgment  reversed. 

All  concur. 
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rSON.  Y.304.) 
Attorney  and  client  —  evidence  —  communication  by  attorney  to  client. 

A  practicing  atloraey  also  carried  on  a  liquor  store.  R,  one  of  bis  clients, 
called  on  bim  tbere,  and  in  presence  of  several  others  put  a  supposed 
case  to  him,  and  asked  him,  if  such  a  case  existed,  would  there  be  any  lia- 
bility ?  The  attorney  gave  his  opinion,  and  asked  if  the  case  put  wns  a  cer- 
tain real  transaction,  and  R.  said  it  was.  No  such  case  was  then  pending. 
R.  paid  no  fee,  there  was  no  general  retainer,  and  the  attorney  was  never 
engagtd  in  the  real  case.  The  supposed  case  afterward  arising,  the  attorney 
testified  on  the  trial  to  the  interview,  and  that  he  did  not  consider  that  R. 
was  advising  with  him  as  counsel  at  that  time.  Held,  improper.  {See  note, 
p.  631.) 

ACTION  of  damages  for  alleged  conspiracy  to  defraud.  On  the 
trial,  Kennedy,  a  practicing  attorney  at  law,  who  also  kept  a 
liquor  store,  testified  that  Ratnour,  one  of  the  defendants,  called  on 
him  there,  and  in  the  presence  of  three  or  four  others  put  a  sup- 
posed case,  and  asked,  and  he  gave,  his  opinion.  Ratnour  was  his 
client  before  and  since  in  other  matters,  but  never  in  this.  After 
he  gave  his  opinion,  Ratnour  ihformed  him  what  the  real  transac- 
tion was,  just  as  he  was  going  away.  He  did  not  consider  that  he 
was  advising  Ratnour  as  counsel.  He  had  no  general  retainer  and 
received  no  fee  for  this  opinion.  There  was  no  suit  then  pending, 
but  this  suit  was  afterward  brought  on  the  transaction  spoken  of. 
The  opinion  states  other  facts.  The  plaintiff  had  judgment  at  the 
trial,  and  the  General  Term  affirmed  it  as  to  Frisbie,  and  reversed 
it  as  to  Rathour. 

Edwin  «7.  Brown,  for  appellant. 

James  B.  Jenkins,  for  respondent.  The  relation  of  attorney 
and  client  did  not  exist  between  Kennedy  and  Ratnour.  1  Burr. 
Law  Diet  114,  291 ;  Webst.  Unab.  Diet.;  1  Greenl.  Ev.,  §§  289,  244 
An  attorney  not  acting  professionally,  but  as  a  friend,  may  testify. 
Hoffman  v.  Smith,  1  Cai.  169.  The  privilege  does  not  extend  to 
facts  not  confidentially  communicated.  Chirac  v.  Beimoker^  11 
Wheat.  280,  294 ;  Rhoades  v.  Selin,  4  Wash.  715;  Bat^  of  Columbia 
v.  French,  1  Or.  C.  0.  221. 
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FoLGERy  J.  The  principal  question  in  this  case  is  whether  the 
testimony  of  Mr.  Kennedy  was  properly  received.  He  was  called  as 
a  witness  for  the  plaintiff,  and  was  permitted  to  testify  to  a  conver- 
sation had  between  himself  and  Ratnour,  one  of  the  defendants. 
The  matter  spoken  of  by  Ratnour  in  this  conversation  was  material 
to  the  issae  on  trial  True,  it  began  by  Batnonr  supposing  a  case, 
and  asking,  if  such  a  case  existed,  would  there  be  a  liability;  but  the 
hypothesis  put  was  significant;  it  was  that  of  two  men  trading  land, 
and  there  was  fraud  in  the  transaction,  and  a  third  man  was  in- 
terested; and  the  query  made  was,  would  the  third  man  be  liable? 
This  supposition  was  brought, nearer  to  being  of  the  matter  then  on 
trial,  when  Mr.  Kennedy  asked  Batnour  what  the  fraud  was,  and 
was  answered :  ^^  Suppose  a  man  should  induce  another  to  take  a 
mortgage  on  farm,  and  tell  him  there  was  a  15,000  mortgage  on  it 
ahead  of  his,  and  it  should  turn  out  to  be  a  $6,000  mortgage,  would 
it  be  fraud?  "  It  will  be  observed  that  though  Batnour  supposed 
a  case,  Mr.  Kennedy  understood  and  treated  it  as  a  case  in  fact,  for 
he  asked  him,  as  of  a  real  transaction,  what  the  fraud  was  ?  And 
Batnour  answered,  without  denying  that  it  was  an  existent  case. 
Ratnour  then  went  on  with  his  hypothetical  inquiry,  to  ask  if  a 
third  party  made  representations  as  to  what  the  mortgage  was, 
would  he  be  liable?  This  question  of  Kennedy  and  answer  of  Bat- 
nour brought  the  matter  out  of  hypothesis  and  into  reality.  And 
when  Kennedy  then  asked,  '^  why,  was  it  this  Bacon  trade ''  ?  and 
Batnour  said  that  he  guessed  it  was,  there  was  hardly  any  room  for 
doubt  as  to  the  existence  of  facts  like  the  suppositions  he  had 
framed  for  Kennedy  ;  and  scarcely  could  a  hearer  of  the  testimony 
keep  from  connecting  the  case  stated  by  Batnour  with  the  case  on 
trial.  The  testimony  was  material,  and  the  inference  was  strong 
that  Bacon  and  Frisbie  were  two  of  the  parties,  and  Batnour  the 
third ;  and  that  Batnour  had  an  uneasy  feeling  that  there  had  that 
taken  place  which  might  be  held  by  the  law  to  be  fraud.  Nor  can 
there  be  any  question  but  that  Batnour  made  the  communication 
to  Kennedy  so  as  to  obtain  from  him  the  answer  of  one  having 
legal  knowledge.  Every  communication  which  a  client  makes  to 
his  legal  adviser,  for  the  purpose  of  professional  aid  or  advice  upon 
the  subject  of  his  rights  and  liabilities,  is  protected.  Batnour 
plainly  wanted  the  opinion  of  a  lawyer,  of  the  legal  effect  of  facts 
that  he  thinly  veiled  under  a  supposition.  He  sought  aid  to  a 
legal  conclusion  from  one  whom  he  thought  by  his  profession  able 
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to  give  it ;  for  EeDnedy  was  a  lawyer,  and  though  he  had  gone  into 
an  incongruous  occupation  was  still  engaged  in  the  practice  of  the 
law.  The  communication  of  Ratnour  to  him  were  such  as  a  client 
makes  to  his  counsel,  when  disclosing  *to  him  a  case  on  which  to 
obtain  a  legal  opinion. 

Nor  is  there  room  for  serious  doubt  that  the  relation  of  counsel 
and  client  existed  between  them  at  the  time  the  communications 
were  made.  Kennedy  was  doing  law  business  then  ;  he  had  done 
a  great  deal  of  it  for  Ratnour,  having  been  employed  in  a  number 
of  cases;  had  given  him  advice  before  and  since  ;  and  he  gave  his 
opinion  as  a  lawyer  upon  the  case  th6n  laid  before  him.  For  the 
time  being  he  was  Ratnour's  legal  adviser.  Though  he  disclaimed 
on  the  trial  that  he  acted  in  a  professional  capacity,  that  was  a 
matter  for  the  court  to  detennine  from  the  facts  appearing.  Rat- 
nour, it  is  manifest,  went  to  Kennedy  and  spoke  to  him  of  the 
matter,  upon  the  faith  that  he  was  a  lawyer  and  of  the  relations 
between  them  of  counsel  and  client.  It  matters  not  that  he  paid 
no  immediate  fee ;  nor  that  suit  was  not  then  pending  or  then  con- 
templated. Communications  made  to  an  attorney  in  the  co  ^rse  of 
any  personal  employment,  relating  to  the  subject  thereof,  and  which 
may  be  supposed  to  be  drawn  out  in  consequence  of  the  relation  in 
which  the  parties  stand  to  each  other,  are  under  the  seal  of  con- 
fidence, and  entitled  to  protection  as  privileged  communications. 
Williams  v.  Fitchy  18  N.  Y.  551.  All  communications  made  by  a 
client  to  his  counsel,  for  the  purpose  of  professional  advice  or 
assistance,  are  privileged,  whether  they  relate  to  a  suit  pending  or 
contemplated,  or  to  any  other  matter  proper  for  such  advice  or  aid. 
Britton  v.  Lorenz,  45  id.  51.  And  whenever  the  communication 
made  relates  to  a  matter  so  connected  with  the  employment  as 
attorney  or  counsel  as  to  afford  presumption  that  it  was  the  ground 
of  the  address  by  the  client,  then  it  is  privileged  from  disclosure. 
Turquand  v.  Knight,  2  M.  &  W.  98. 

The  learned  Oeneral  Term  was  therefore  right  in  holding  that 
the  testimony  was  improperly  received,  so  far  as  Ratnour  was  con- 
cerned. It  is  claimed  that  it  did  not  go  far  enough  in  its  order  of 
reversal,  and  upon  the  point  made  here  it  is  for  this*  court  now  to 
say  if  it  would  be  improperly  received  though  limited  to  affecting 
Frisbie ;  and  we  think  that  it  would.  The  principle  upon  which 
these  communications  are  protected  from  disclosure  applies  to  every 
attempt  to  give  them  in  evidence,  without  the  assent  thereto  of  the 
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person  making  them.  That  principle  is,  that  he  who  seeks  aid  or 
advice  from  a  lawyer  ought  to  be  altogether  free  from  the  dread  that 
his  secrets  will  be  uncovered  ;  to  the  end  that  he  may  speak  freely 
and  fully  all  that  is  in  his  mind.  Now  this  principle  is  not  wholly 
kept,  if  what  is  thus  said  may  be  told  without  his  assent,  though  to 
the  immediate  harm  or  help  of  another  only.  The  disclosure  is 
made,  his  secret  is  bruited,  and  he  has  it  no  longer  in  his  power  to 
stay  it  from  use  by  any  in  strife  with  him,  just  as  much  when  given 
in  testimony  against  another  as  against  him.  It  is  not,  indeed,  put 
in  evidence  directly  against  him  to  his  immediate  harm,  but  that 
thing,  the  knowledge  of  which  was  confined  to  him  and  his  adviser, 
lias  become  matter  of  common  knowledge,  and  may  be  the  cause  of 
his  harm.  The  effect  may  not  be  so  direct  and  immediate,  yet  it  is 
a  possible  effect,  and  the  foreseen  possibility  would  press  upon  his 
lips,  when  in  consultation  with  his  legal  adviser,  nearly  as  heavily 
as  if  testimony  of  what  ho  showed  to  his  counsel  could  be  called 
out  »n  evidence  against  himself.  A  branch  of  the  rule,  to  wit  : 
that  the  communication  is  to  be  inviolate,  though  no  suit  be  begun 
or  con  emplated,  shows  that  though  there  is  no  present  opportunity 
of  the  use  of  evidence  of  it  against  him,  the  communication  is  made 
under  the  seal  of  professional  confidence.  And  it  is  but  a  further 
natural  growth  of  the  rule,  that  the  communication  is  to  be  privil- 
eged from  being  put  in  evidence  for  or  against  another,  lest  it,  by 
means  of  the  knowledge  of  it  thus  given,  be  used  to  his  harm  for 
the  sustaining  or  defense  of  a  suit  thereafter  began  in  which  he 
may  be  made  a  party.  Hence,  when  Ratnour  objected  to  the  testi- 
mony of  Kennedy,  he  made  a  good  objection  to  the  receipt  of  it  at 
all,  whether  it  was  or  was  not  limited  in  its  effect  to  the  case  of 
Frisbie.  And  had  Ratnour  not  been  a  party  to  the  action,  and  so 
had  no  right  to  be  at  the  trial  and  object,  yet  the  objection  would 
lie  in  the  mouth  of  Frisbie,  who,  by  it,  would  but  call  upon  the 
court  to  keep  untouched  a  rule  of  public  policy,  made  and  to  be 
kept  not  especially  for  his  good,  but  for  that  of  all  men.  The  rule 
is  in  the  nature  of  that  which  excludes  evidence  when  the  pro- 
duction of  it  would  be  prejudicial  to  the  public  interests.  The 
public  good  in  the  concealment  of  it  overbalances  that  which  may 
be  reached,  either  by  the  public  in  the  administration  of  criminal 
law,  or  by  private  persons  in  the  inquiry  into  their  rights. 

The  testimony  of  Kennedy  was  not  competent  to  be  given  at  tlie 
trial.    The  vice  in  the  reception  of  it  was  in  the  nature  of  it,  and 
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not  that  it  was  aimed  at  this  or  that  person  as  a  party  to  the  action 
on  trial.  See  Rex  v.  Withsrs,  2  Camp.  578;  Wilson  v.  Rastall,  4  T. 
R.  753,  per  Bullek,  J.,  760;  Chant  v.  Browne,  12  Eng.  L.  & 
Eq.  299. 

It  is  said  that  it  was  offered  against  Ratnour  alone,  and  not  to 
affect  Frisbie.  It  does  not  appear  from  the  case  that  it  was  limited 
when  called  out,  or  even  after  during  the  trial;  and  it  is  not  easy 
to  perceive  how  it  could  be  taken  as  it  was  generally  without  hav- 
ing weight  in  the  mind  of  the  jury  against  each  of  the  defendants, 
they  being  sued  as  joint  actors  in  a  fraud  upon  the  plaintiff. 

True,  the  communications  must  be  to  the  professional  advisor 
for  his  information  ;  and  it  may  be  that  if  a  client  chooses  to  speak 
his  mind  to  his  counsel,  in  the  presence  and  hearing  of  persons 
unrelated  to  him  in  the  matter,  that  what  is  said  is  not  privileged. 
We  have  not  to  decide  that  at  this  time.  It  is  claimed  here  that 
what  was  said  by  Ratnour  to  Kennedy  was  in  the  presence  of  othors. 
In  answer  to  the  preliminary  questions  put  to  Kennedy  he  said 
that  others  were  present,  and  he  inferred  that  one  of  them  could 
have  heard  the  communication;  but  it  is  not  shown  that  any  other 
person  than  Ratnour  and  Kennedy  heard  this  particular  conversa- 
tion; nor  did  the  trial  court  put  its  ruling  upon  that  ground.  The 
testimony  was  admitted,  for  that  Kennedy  said  that  he  was  not 
counsel.  We  are  not  able  to  say  that  the  fact  existed  that  Ratnour 
made  his  statement  so  that  others  than  Kennedy  heard  iL 

We  are  therefore  of  the  opinion  that  the  General  Term  should 
have  reversed  the  judgment  in  tola  and  ordered  a  new  trial  for  both 
defendants. 

The  other  exceptions  made  at  the  trial  and  brought  before  us 
by  the  points  of  the  appellant  do  not  show  error. 

The  judgment  of  the  General  Term,  so  far  as  it  affirms  the  judg- 
ment against  the  defendant  Frisbie,  should  be  reversed,  and  a  new 
trial  ordered  for  him  as  well  as  the  defendant  Ratnour. 

Judgment  accordingly. 

All  concur. 

Note  BT  THE  REPOBTBR.--It  has  been  said  that  the  rule  which  prohibits  an  attorney 
from  disclosing  professional  communications  does  not  arise  from  the  moral  obligation  to 
preserve  a  secret  confided  to  him,  nor  from  the  peculiar  power  of  the  court  to  regulate 
the  conduct  of  attorneys  as  officers  of  the  court,  nor  from  any  general  grounds  of  public 
policy  forbidding  confidential  communications  to  be  disclosed.  The  rule  is  a  mere  exten- 
■ion  of  immunity  of  the  party  to  his  substitute,  the  attorney.  Rochester  City  Bank  r, 
Suydam^  5  How'.  Pr.  254.  The  same  view  was  adopted  by  Sbldkn,  J.,  in  Whiting  y.  Barney^ 
30N.  T.  841,  where  he  said  it  was  "clear  that  the  privilege  in  question  is  not  founded 
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upon  any  idea  of  (he  noredneai  of  oonfldentlal  communications,  whether  made  to  aa 
attorney  or  any  other  person,  nor  upon  any  peculiar  policy  of  the  law  whldi  distingnlibea 
the  general  husinessof  an  attorney  from  that  of  any  other  dass  in  the  community ;  bat  It 
was  the  result  of  that  rule  of  the  common  law  which  excused  parties  from  testifjriag  in 
their  own  cases,  and  of  the  necessity,  for  the  convenience  of  the  public  as  well  as  the  bene- 
fit of  suitors,  of  having  the  business  of  the  courts  conducted  by  professional  men.**  This 
Tiew  howerer  was  not  adopted  by  the  rest  of  the  court. 

The  privilege  extends  to  any  representative  of  the  attorney.  In  conference  or  corre- 
spondence. Brand  v.  Brandy  89  How.  Pr.  198;  Jackson  v.  French,  8  Wend.  887  ;  20  Am. 
Dec.  600.  And  In  accordance  with  the  above  rule,  a  communication  made  to  an  attorney's 
clerk  in  regard  to  a  suit  which  the  attorney  is  prosecuting  for  such  client  is  privileged  in 
the  same  manner  as  if  made  to  the  attorney  in  person.    SihUy  v.  ITaJle,  18  N.  T.  180. 

But  it  was  held  in  Barnea  v.  Harris,  7  Cush.  574,  that  the  privilege  did  not  extend  to  a 
mere  student  at  law  in  the  attorney's  office,  not  the  attorney's  clerk,  although  the  client 
supposed  he  was  an  attorney.  Nor  does  it  extend  to  one  not  a  lawyer,  although  the  party 
supposed  him  to  be  a  lawyer.    Sample  v.  Frosty  10  Iowa,  966. 

It  has  been  held  that  a  party  who  offers  himself  as  a  witness  on  a  trial  cannot  refuse  to 
answer  as  to  the  confidential  oonununications  made  to  his  counsel.  Wobum  v.  Hcnshaw. 
101  Mass.  108 ;  s.  c,  8  Am.  Rep.  888.  But  this  is  an  extreme  case,  and  seems  opposed  to 
the  weight  of  authority.  DtUtenhofer  v.  Stale,  84  Ohio  St.  9^;  s.  c,  8S  Am.  Rep.  808;  Big^ 
ler  V.  Reyher,  48  Ind.  112 ;  Barker  v.  Kuhn,  88  Iowa,  805 ;  Hemenway  v.  Smith,  28  Vt.  701; 
Bobn  V.  Bryson,  91  Ark.  887;  State  v.  White,  10  Kans.  445 ;  s.  c,  37  Am.  Rep.  187,  and 
note,  142. 

The  privilege  does  not  apply  to  third  persons  overhearing  communications  between 
attorney  and  client.  Hoy  v.  Morris,  18  Oray,  519;  Jackson  v.  French,  8  Wend.  887;  Ood- 
dard  v.  Gardner,  SB  Conn.  172.  Nor  to  the  adverse  party.  Little  v.  McKeon,  1  Sandf . 
607  Nor  where  both  parties  are  present.  Whiting  v.  Barney,  80  N.  T.  800  (so  held  hf 
four  Judges  against  three,  and  by  all  the  Judges  in  Brition  v.  Lorenz,  45  Id.  51).  But  this 
applies  only  to  such  conmiunlcations  as  were  made  when  both  parties  were  actually  pres- 
ent. Brand  v.  Brand,  80  How.  Pr.  108.  Nor  does  the  privilege  extend  to  statements  made 
by  a  third  person,  at  the  instance  of  the  party,  to  the  attorney.  Perkins  v.  Ouy,  65  Miss.  153. 

The  relation  of  attorney  and  client  must  exist  at  the  time  of  testifying.  Vohmtaiy  dis- 
closures made  by  a  former  client  after  the  relation  has  ceased,  and  not  elicited  by  any 
artifice  of  the  attorney,  are  not  privileged,  although  substantially  a  reiteration  of  com- 
munications made  while  the  relation  existed,  and  therefore  then  privileged.  Fordan  v. 
Hess,  18  Johns.  482;  MandctUU  v.  Ouemsey,  38  Barb.  8S5. 

The  relation  must  be  strictly  that  of  attorney  and  client.  Boehcster  CUy  Bank  v.  Suy^ 
dam,  5  How.  Pr.  854.  But  that  relation  need  extend  only  to  the  particular  matter;  there 
need  not  be  a  general  retainer.  Earie  v.  Grout,  46  Vt.  1 18.  Nor  payment  of  fee .  Oo«  v. 
RiQOins,  60  Mo.  885. 

The  privUege  applies  only  to  communications,  and  not  to  acts  or  transactions  with  third 
persons,  although  the  attorney  attends  professionally.  Coveney  v.  TannakiH,  1  HOI,  88; 
HeWKirdv.  Hdua/Jian,  TON.  Y.  54;  Randetfv.  Fate*, 48  Miss.  686.  Nor  to  letters  written 
by  the  attorney  in  pursuance  of  the  client's  instructions.  Reg,  v.  Downer,  48  L.  T. 
(N.  8.)  445. 

The  privUege  however  applies  to  documents  belonging  to  a  client  in  the  lawyer's  hands. 
It  has  been  held  that  when  a  solicitor  holds  a  document  for  his  client,  he  cannot  against 
the  will  of  the  client  be  compelled  to  produce  It,  even  by  a  person  who  has  an  equal  intei^ 
est  in  it  with  the  client.  Newttm  v.  rhaplin,  10  C.  B.  866.  If  the  attorney  permits  the 
papers  held  for  the  client  to  pass  out  of  his  hands,  they  may  be  put  in  evldenoe  against 
the  client  by  the  party  who  hokls  them.  But  an  attorney  having  papers  of  his  client  in  bis 
possession  in  court,  which  are  required  as  evidence  In  the  case,  is  not  privileged  from  pro- 
dudng  them  at  least  for  the  purpose  of  identification.  Mitchell  v.  Sheriff  of  New  Tork^ 
7  Abb.  Pr.  06-  This  however  seems  overruled  by  Britton  v.  Z«orens,  45  N.  Y.  51.  The  nile 
extends  to  a  bill  in  chancery  sworn  to  but  never  filed.  Bumham  v.  Roberts^  70  lU.  10; 
Ntiit  V.  Patten,  47  Oa.  7B. 

The  privilege  does  not  apply  to  cases  where  the  attorney  learned  of  the  matters  not  aa 
a  professional  man,  but  by  personal  observation,  and  where  they  were  not  communicated 
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M  secrets,  ^ogh  the  client  may  have  given  the  same  information.  DavlB  r,  Walen,  0  H. 
A  W.  611;  Crosby  T.  Berger,  11  Pai.  977;  Brundt  v.  KUin,  17  Johns.  886;  ChOUeoihe  B.  R. 
V.  Jamuon^  48  HI.  881. 

The  privilege  does  not  extend  to  cases  where  the  advice  was  given  with  a  view  of  hrealc- 
ingtbelaw,  for  communications  of  this  class  counsel  are  bound  to  disclose.  Bank  v. 
Jlersereau,  8  Bart>.  Ch.  508;  People  v.  Sheriff,  89  Barb.  628;  Oraham  v.  People^  63  id.  483. 
Communications  made  to  an  attorney  at  law,  with  a  vieW  of  obtaining  his  assistance  in 
the  commission  of  a  felony,  or  other  crime  mcUum  in  «e,  are  not  privileged.  Bank  v. 
Menereau,  supra;  Peirple  v.  Bki/celj/,  4  Park.  Cr.  176.  In  State  v.  Mewherier^  46  Iowa,  8fl, 
an  attorney  on  the  trial  of  the  defendant  for  murder  testified  that  the  defendant  consulted 
his  Arm  in  regard  to  a  suit  against  the  deceased,  and  during  the  consultation  made  threats 
against  the  deceased.  It  appearing  that  the  threats  in  no  manner  pertained  to  the  busi- 
ness of  the  consultation,  held,  that  they  were  not  privileged .  But  the  privilege  extends  to 
rommunications  made  for  the  purpose  of  getting  aid  and  advice  in  perpetrating  an  act  not 
malum  in  se,  such  as  a  fraud  on  creditors.  Ban/c  v.  Mertereau^  mtpra ;  OartHde  v.  Old- 
ram,  86  L.  J.  Ch.  115;  CharUonv.  Cooml>s,  88 id.  884 ;  Maxham  v.  Place,  46  Vt  4^1. 

In  order  that  the  communications  shall  be  privileged  it  is  not  necessary  that  they  be 
made  in  a  suit  pending,  or  even  in  contemplation  of  one.  If  made  for  the  purpose  of 
obtaining  the  attorney's  professional  advice  or  skill  they  are  privileged,  and  he  has  no 
right  to  disclose  them  without  the  consent  of  his  client.  Crosby  v.  Cntgihy,  2  Ch.  Sent.  15. 
"  The  foundation  of  this  rule,''  nays  Lord  Chancellor  Brougham,  "  is  not  on  account  of  any 
particular  importance  which  the  law  attributes  to  the  business  of  legal  professors,  or 
any  particular  disposition  to  aiford  them  protection.  But  It  is  out  of  regard  to  the  inter- 
ests of  Justice  which  cannot  be  upholden,  and  to  the  administration  of  Justice  which  can- 
not go  on,  without  the  aid  of  men  skilled  in  Jurisprudence,  in  the  practice  of  the  courts  and 
in  those  matters."  Lbarncd,  P.  J.,  in  Bacon  v.  Frisbie,  15  Hnn,  28,  says :  *'The  object  of 
the  rule  is  evidently  to  enable  persons  toobtain  legal  advice  on  a  free  and  full  statement 
of  facts,  without  the  risk  that  the  statement  will  be  made  evidence  against  them.  And  to 
effect  that  object  it  Is  necessary  that  every  statement  should  be  privileged  which  is  made 
to  an  attorney  or  counselor  for  the  purpose  on  the  part  of  the  client  of  getting  advice  as  to 
the  law  on  the  facts  stated.  The  motive  of  the  party  who  makes  the  statement  and  the 
character  of  the  party  who  hears  it  make  it  privileged."  The  contrary  doctrine  was  asserted 
by  Sbldkn,  J.,  in  a  learned  and  elaborate  opinion  in  Whiting  v.  Barney,  80  N.  Y.  880,  but 
none  of  the  other  Judges  concurred,  and  the  case  was  decided  on  another  ground.  And  in 
BriUon  v.  Lorenz,  45  id.  57,  Orovbb,  J.,  said:  **  The  rule  deducible  from  the  authorities  is, 
that  all  coDcmiunications  made  by  a  client  to  his  counsel,  for  the  purpose  of  professional 
advice  or  assistance,  are  privileged,  whether  such  advice  relates  to  a  suit  pending,  one 
contemplated,  or  to  any  other  matter  proper  for  such  advice  or  aid.**  And  this  was  con* 
cnrred  in  by  all  the  Judges.    To  the  same  effect,  Afinet  v.  Morgan,  L.  R.,  8  Ch.  561. 

The  attorney  may  disclose  the  communications  when  he  has  an  interest  in  the  matter, 
or  the  disclosure  is  necessary  to  protect  his  own  personal  rights.  Boehetter  City  Bank  ▼. 
Suydam,  5  How.  Pr.  854.  And  he  must  dlsclos^  them,  where  he  is  not  only  attorney  but 
party,  as  when  summoned  as  a  garnishee,  he  is  asked  if  he  has  not  received  money  fkx>m 
his  client  to  pay  certain  debts.    Jeanes  v.  Fridenberg,  8  Penn.  L.  J.  R.  190. 

The  general  rule  in  relation  to  the  client's  testifying  to  confidential  communications  is, 
that  whatever  the  lawyer  is  precluded  from  testifying  to  the  client  is  protected  from  dis* 
ckMing.  Bementoay  v.  SmUh,  88  Vt.  701;  Ckime9  t.  Piatt,  86  N.  T.  860;  16  Abb.  Pr.  (N  S.| 
887 ;  Biifier  v.  B*yyher,  43  Ind.  118. 
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Young  v.  Young. 

(80N.Y.4W.) 

Cfift — delvotry —  truit. 

The  intestate  placed  bonds  in  two  envelopes,  indorsing  and  signing  a  mema> 
randum  tbat  tliej  belonged  to  bis  sons  W.  and  J.,  in  specified  proportions, 
on  bis  deatb,  but  tbat  tbe  interest  was  owned  and  reserved  bj  bim  during 
bis  life.  He  sbowed  tbe  indorsed  packages  to  tbeir  wives,  stating  tliat  be 
believed  be  bad  made  a  valid  disposition  of  tbe  bonds.  He  tben  put  and 
kept  tbem  in  a  safe  in  tbe  bouse  of  bis  son  W.,  wbere  be  bimself  lived,  and 
in  wbicb  safe  W.  also  kept  some  papers,  but  of  wbicb  safe  tbe  intestate 
bad  practical  control,  and  tbej  were  found  tbere  on  bis  death.  He  cut  olf 
and  used  the  coupons  during  bis  life-time,  and  once  gave  a  bond  from  one 
of  the  packages  to  a  third  person.  He  spoke  of  tbem  as  tbe  bonds  of  the 
sons.  The  son  J .  had  no  access  to  the  safe,  and  neither  son  exercised  anj 
control  over  the  bonds  as  against  the  father.  Held,  neither  a  gift  nor  a 
declaration  of  a  trust.* 

CLAIM  on  an  administrator's  accounting,  to  the  ownership  of 
bonds.  The  bonds  on  the  death  of  the  intestate  were  found 
in  two  envelopes,  with  indorsed  memoranda  signed  by  him,  dated 
March  14  and  March  14,  1874,  each  describing  the  bonds  inclosed 
by  numbers,  and  stating  that  certain  of  them  belonged  to  William 
H.  Young,  and  the  others  to  John  N.  Young.  "But  the  inst.  to 
become  due  thereon  is  owned  and  reserved  by  me  for  so  long  as  I 
shall  live,  at  my  death  they  belong  absolutely  and  entirely  to  them 
and  their  heirs."    The  opinion  states  other  facts. 

Hezekiah  WatkmSy  for  appellants. 

Homer  A,  Nelson^  for  respondent. 

Rapallo,  J.  The  intention  of  Joseph  Young,  deceased,  to  give 
the  bonds  in  controversy  on  this  appeal  to  his  son  William  H. 
Young,  reserving  to  himself  only  the  interest  during  his  life-time, 
was  so  clearly  manifested  that  we  have  examined  the  case  with  a 
strong  disposition  to  effectuate  that  intention  and  sustain  the  gift 
if  possible. 

♦  See  (Jtnrish,  ▼.  Neto  Bed/ord  Inat.  for  Havinos  (1^8  Mass.  159),  35  Am.  Rep.  365. 
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The  transaction  is  sought  to  be  sustained  in  two  aspects.  First 
us  an  actual  executed  gift;  and  secondly,  as  a  declaration  of  trust. 
These  positions  are  antagonistic  to  each  other,  for  if  a  trust  was 
created,  the  possession  of  the  bonds  and  the  legal  title  thereto 
remained  in  the  trustee.  In  that  case  there  was  no  delivery  to  the 
donee,  and  consequently  no  valid  executed  gift,  while  if  there  was 
a  valid  gift,  the  possession  and  legal  title  must  have  been  trans* 
f erred  to  the  donee,  and  no  trust  was  created.  As  each  of  these 
theories  thus  necessarily  excludes  the  other,  they  must  be  separately 
considered. 

To  establish  a  valid  gift  a  delivery  of  the  subject  of  the  gift  to 
the  donee  or  to  some  person  for  him,  so  as  to  divest  the  possession 
and  title  of  the  donor,  must  be  shown,  and  the  first  question  which 
arises  under  the  peculiar  circumstances  of  this  case  is  whether  it  is 
practicable  to  make  a  valid  giit  in prcesenii  oi  an  instrument  secur- 
ing the  payment  of  money,  reserving  to  the  donor  the  accruing 
interest,  and  if  so  by  what  means  this  can  bo  done.  The  purpose  of 
such  a  gift  may  undoubtedly  be  accomplished  by  a  proper  transfer 
to  a  trustee,  and  perhaps  by  a  written  transfer  delivered  to  the 
donee,  but  the  question  now  is,  can  it  be  done  in  the  form  of  a  gift 
without  any  written  transfer  delivered  to  the  donee,  and  without 
creating  any  trust  I  can  conceive  of  but  one  way  in  which  this  is 
possible,  and  that  is  by  an  absolute  delivery  of  the  security  which  is 
the  subject  of  the  gift  to  the  donee,  vesting  the  entire  legal  title  and 
possession  in  him  on  his  undertaking  to  account  to  the  donor  for  tbo 
interest  which  ho  may  collect  thereon.  But  if  the  donor  retains  the 
instrument  under  his  own  control,  though  ho  do  so  merely  for  the 
purpose  of  collecting  the  interest,  there  is  an  absence  of  the  complete 
delivery  which  is  absolutely  essential  to  the  validity  of  a  gift.  A 
gift  cannot  be  made  by  creating  a  joint  possession  of  donor  and 
donee,  even  though  the  intention  be  that  each  shall  have  an  interest 
in  the  chattel,  especially  where,  as  in  this  case,  the  line  of  division 
between  these  interests  is  not  ascertainable.  The  reservation  of 
the  interest  on  the  bonds  to  the  donor  was  for  an  uncertain  period, 
that  is  during  his  life-time,  and  until  his  death  it  was  impossible 
to  determine  the  precise  proportion  of  the  money  secured  by  the 
bonds,  to  which  the  donee  was  entitled. 

If  therefore  the  donor  retained  the  custody  of  the  bonds  for  the 
purpose  of  collecting  the  accruing  interest,  or  even  if  they  were 
placed  in  the  joint  custody  or  possession  of  himself  and  the  donee, 
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there  was  no  sufficient  delivery  to  constitate  a  gift.  Bnt  if  an  ab- 
solute delivery  of  the  bonds  to  the  donee,  with  intent  to  pass  the 
title,  was  made  out,  the  donor  reserving  only  the  right  to  look  to 
the  donee  for  the  interest,  the  transaction  may  be  sustained  as  an 
executed  gift    Doty  v.  Wilhoriy  47  N.  Y.  680. 

This  brings  us  to  an  examination  of  the  evidence.  The  written 
memoranda  attached  by  the  donor  to  the  envelopes  containing  the 
bonds  evinced  his  intention  to  make  a  present  gift  to  the  respond- 
ent of  an  interest  in  the  bonds,  and  shows  that  the  disposition  was 
not  intended  to  be  of  a  testamentary  character.  He  declares  that 
the  bonds  are  owned  by  William  IE.  Young,  but  the  interest  to  be- 
come due  on  the  same  is  owned  and  reserved  by  the  donor  for  so 
long  as  he  shall  live,  and  that  at  his  death  the  bonds  are  owned  by 
the  donee  '^absolutely  and  entirely"  in  one  case,  and  ^^  wholly  and 
entirely"  in  the  other.  There  are  some  verbal  differences  in  the 
two  memoranda,  but  the  purport  of  both  is  the  same.  They  both 
express  in  the  same  words  that  the  interest  to  become  due  on  the 
bonds  is  "  owned  and  reserved  "  by  the  donor  for  so  long  as  he  shall 
live,  and  that  the  bonds  are  not  to  belong '*  wholly  **  or  "abso- 
lutely "  to  the  donees  till  after  his  death. 

The  exhibition  of  these  memoranda  to  the  wife  of  the  donee,  and 
the  declarations  of  the  donor,  show  that  what  he  had  thus  done  was 
in  pursuance  of  a  settled  purpose  and  that  he  believed  that  he  had 
made  a  valid  disposition  of  the  bonds  according  to  the  memoranda, 
but  they  do  not  satisfy  the  requirement  of  an  actual  delivery. 

The  evidence  touching  the  point  of  delivery  is,  that  the  decased, 
for  several  years  before  his.death,  resided  at  the  house  of  his  son 
William  11.  Young,  where  there  was  a  safe  which  had  formerly  be- 
longed to  the  deceased,  but  which  he  is  said  to  have  presented  to 
his  grandson  James  C.  Young,  a  son  of  William  H.,  reserving  to 
himself  the  right  to  use  the  safe,  and  in  fact  using  it  as  a  place  of 
deposit  for  his  valuable  papers.  That  William  H.  Young  also  kept 
papers  in  the  same  safe,  but  rarely  went  to  it  himself,  the  deceased 
being  in  the  habit  of  depositing  therein  for  him  such  things  as  he 
desired,  and  removing  them  for  him  at  his  request. 

The  upper  part  of  this  safe  was  divided  into  pigeon-holes,  where 
the  deceased  usually  kept  his  papers  and  was  in  the  habit,  up  to 
the  time  of  the  transaction  now  in  question,  of  keeping  the  bonds 
in  controversy.    The  lower  part  of  the  safe  was  divided  into  larger 
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open  compartments,  ono  of  which  had  been  appropriated  as  the  re- 
ceptacle of  the  papers  of  William  H.  Young. 

After  affixing  to  the  two  envelopes  in  which  the  bonds  were  con- 
tained the  memoranda  showing  the  dispositions  in  favor  of  his 
sons  William  H.  Young  and  John  N.  Young,  and  after  exhibiting 
these  memoranda  to  the  respective  wives  of  the  donees,  the  deceased 
replaced  the  two  packages  of  bonds  in  this  safe,  and  after  his  death 
they  were  found,  not  in  the  pigeon-hole  where  they  had  formerly 
been  kept,  but  in  the  compartment  where  William  H.  Young's 
papers  were  kept  After  the  memoranda  had  been  made,  the 
bonds  were  generally  kept  in  that  compartment,  but  the  deceased 
had  been  seen  by  William  H.  to  put  them  in  the  pigeon-holes,  and 
take  them  out  with  the  indorsements  on. 

On  tlio  ncc.iiion  of  exhibiting  the  packages  of  bonds  and  the  in- 
dorsements to  Mrs.  William  H.  Young,  the  deceased  asked  her  to 
take  them  in  her  hands  and  see  what  he  had  written  on  them.  But 
this  was  not  intended  as  a  delivery  to  her,  for  she  asked  him  whether 
he  wanted  her  to  take  them  and  put  them  up  and  he  said  no. 
After  having  thus  exhibited  them  ho  took  them  back  and  placed 
them  in  the  safe.  The  memoranda  were  made  on  the  14th  of  March, 
1874.  The  testator  died  November  12, 1875.  In  the  meantime 
installments  of  interests  on  the  bonds  became  due.  .The  deceased 
cut  off  the  coupons,  and  on  some  occasions  William  H.  Young 
assisted  him  in  so  doing,  but  William  H.  testified  that  he  never  as- 
serted any  ownership  over  the  bonds  as  against  his  father.  And  the 
testimony  shows  that  they  wore  at  all  times  under  the  control  of 
the  deceased,  although  William  H.  Young  and  his  son  James  C. 
Young  also  had  access  to  the  safe.  Those  three  however  were  the 
only  persons  having  access  to  the  safe  and  it  does  not  appear  that 
John  N.  Young,  the  other  donee  named  in  the  memoranda,  ever  had 
any  control  over  the  bonds  or  access  thereto.  It  was  also  shown 
that  after  the  alleged  gift,  when  solicited  for  a  loan,  the  deceased 
said  that  he  supposed  he  might  with  the  boys'  consent  take  some 
of  their  bonds.  Also  that  he  called  the  attention  of  his  grandson 
James  G.  Young  to  the  memoranda  and  said,  ^^you  see  what  I  have 
done  with  them."  That  he  declared  to  a  witness,  Benjamin  Grant 
that  what  he  had  left,  he  had  given  to  William  and  Newton.  That 
in  September,  1875,  he  took  from  one  of  the  enyelopes  a  bond  of 
$1,000,  being  one  of  those  stated  in  the  memorandum  indorsed  to 
belong  to  John  N.  Young,  and  gave  it  to  a  third  party,  but  it  also 
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appeared  that  he  had  before  makiDg  the  memorandam  presented 
John  N.  Young  with  •1,000. 

This  is  the  substance  of  all  the  testimony  by  which  a  delivery  to 
the  donee  is  sought  to  be  established.  It  shows  that  the  deceased 
at  no  time  parted  with  the  possession  or  control  of  the  bonds,  but 
merely  confirms  the  intention  expressed  in  the  memoranda.  The 
change  of  the  position  of  the  bonds  in  the  safe  where  they  were  kept 
from  the  pigeon-hole  to  the  compartment,  might  have  been  signifi- 
cant had  William  H.  been  the  ouly  donee,  and  had  the  intended 
gift  been  unaccompanied  by  any  reservation.  But  under  the  exist- 
ing circumstances  it  cannot  be  construed  into  a  delivery  of  the  bonds* 
In  the  first  place,  part  of  the  bonds  were  stated  in  the  memoranda 
to  be  given  to  William  H.  and  part  to  John  N.  Young.  The  inten- 
tion of  the  donor  toward  each  of  his  sons  was  the  same.  Yet  no 
attempt  appears  to  have  been  made  to  effect  any  sort  of  delivery  to 
John  N.  Moreover,  the  form  of  the  intended  gift  shows  that  no 
immediate  delivery  could  have  been  contemplated  by  the  deceased. 
The  memorandum  on  each  envelope  says  that  the  interests  to  be- 
come due  on  the  bonds  is  "  owned  and  reserved "  by  the  donor. 
This  interest,  up  to  the  dates  of  the  maturity  of  the  bonds  re- 
spectively, was  represented  by  coupons  attached  to  the  bonds.  It 
clearly  could  not  have  been  intended  to  deliver  them,  for  so  many 
of  them  as  might  become  due  during  the  life  of  the  donor  were  re- 
served from  the  gift,  as  the  interest  was  expressly  declared  to  be 
"owned"  by  the  donor,  and  not  parted  with.  The  possession  of 
these  coupons  was  necessary  to  enable  him  to  collect  the  interest, 
and  he  availed  himself  of  it  for  that  purpose  from  time  to  time. 
No  intention  was  manifested  to  deliver  up  these  vouchers,  and  look 
to  the  donees  for  the  interest.  No  division  of  the  coupons  could 
be  made,  for  the  period  of  the  donor's  life  was  uncertain  ;  and 
further,  if  all  the  coupons  were  retained  by  the  donor,  they  might 
not  represent  the  entire  interest  reserved  by  him.  The  bonds 
matured  in  1887  and  1888,  and  some  were  redeemable  earlier  ; 
and  if  he  had  lived  until  the  maturity  of  the  bonds,  or  until  the 
United  States  bonds  were  called  in  by  the  government,  as  they 
were  liable  to  be,  the  donees  would  not  then  have  been  enti- 
tled to  the  possession  of  the  bonds  or  their  proceeds.  The  reserva- 
tion accompanying  the  gift  would  entitle  the  donor  to  possession  of 
the  fund.  The  intention  of  the  donor,  as  deducible  from  the 
memoranda  and  the  evidence,  was,  not  to  part  with  his  title  to  the 
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accraing  interest,  but  to  keep  the  bonds  and  collect  the  interest  for 
his  own  use  till  he  should  die;  and  that  then,  and  not  before,  his 
sons  should  have  possession  of  them  and  own  them  absolutely. 
That  although  he  meant  that  their  right  to  this  interest  in  remain- 
der should  be  vested  and  irrevocable  from  the  time  of  the  supposed 
gift,  yet  that  at  no  time  during  his  life  did  the  donees  have  exclu- 
sive possession  of  the  bonds  or  the  legal  right  to  such  possession. 

The  declarations  of  the  donor  that  he  had  given  the  bonds  to  his 
sons  must  be  understood  as  referring  to  the  qualified  gift  which  he 
intended  to  make.  There  is  nothing  to  indicate  that  he  ever  relin- 
quished his  right  to  the  interest,  and  all  the  cir  umstances  of  the 
case  show  that  he  could  not  have  intended  to  admit  that  he  had 
made  an  absolute  gift,  free  from  the  qualification  expressed  in  the 
memoranda.  The  cases  of  Orangiac  v.  Arden,  10  Johns.  295 ; 
Davis  V.  DavtSy  8  Nott  &  McCord>  226,  and  kindred  cases,  conse- 
quently have  no  application.  The  principle  of  those  cases  was  ap- 
plied in  the  late  case  of  Troto  v.  JShannoriy  78  N.  Y.  446,  but  in  that 
case  the  gift  w«s  intended  to  be  absolute.  No  qualification  was 
attached  to  it,  and  the  bonds  were  placed  where  they  were  accessi- 
ble to  the  donee  and  he  had  himself  collected  the  interest  for  his 
own  use.  There  was  nothing  inconsistent  with  a  full  delivery,  but 
there  was  no  direct  evidence  of  such  delivery,  and  the  admissions 
of  the  donor  that  she  had  given  the  bonds  and  they  belonged  to  the 
donee,  were  received,  and  weight  given  to  them,  as  some  evidence 
from  which  the  jury  might  infer  that  the  gift  had  been  completed 
by  an  absolute  delivery. 

It  is  impossible  to  sustain  this  as  an  executed  gift,  without  abro- 
gating the  rule  that  delivery  is  essential  to  gifts  of  chattels  inter 
vivos.  It  is  an  elementary  rule  that  such  a  gift  cannot  be  made  to 
take  effect  in  possession  in  futuro.  Such  a  transaction  amounts 
only  to  a  promise  to  make  a  gift,  which  is  nudum  pactum.  Pitts 
T.  Mangum,  2  Bail.  688.  There  must  be  a  delivery  of  possession 
with  a  view  to  pass  a  present  right  of  property.  "  Any  gift  of  chat- 
tels which  expressly  reserves  the  use  of  the  property  to  the  donor 
for  a  certain  period,  or  (as  commonly  appears  in  the  cases  which 
the  courts  have  had  occasion  to  pass  upon)  as  long  as  the  donor 
shall  live,  is  ineffectual."  2  Schouler  Pers.  Prop.  118,  and  cases 
cited;  Vass  v.  Hicks,  3  Murphey,  494.  This  rule  has  been  applied 
even  where  the  gift  was  made  by  a  written  instrument  or  deed  pur- 
porting to  transfer  the  title,  but  containing  the  reservation.     Sut- 
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tofCs  Executor  v.  HallowMy  2  Dev.  186 ;  Lance  v.  Lance^  5  Jones  L. 
413.  The  only  question  remaining  therefore  is  whether  a  valid 
declaration  of  trust  is  made  out 

The  trust  contended  for,  if  put  into  words,  would  he  that  the 
donor  should  hold  the  bonds  and  their  proceeds  for  his  own  benefit 
during  his  life  and  to  the  use  of  the  donees  from  the  time  of  his 
own  death. 

Of  course  no  trust  was  created  of  the  interest  for  the  donor's  own 
life,  for  he  was  the  legal  owner  of  the  income  of  the  bonds,  and 
never  parted  with  this  right  —  nor  could  he  be  at  the  same  time 
trustee  and  cestui  que  trust.  The  trust  then  would  be  to  hold  to 
the  use  of  the  donees  an  estate  in  remainder  in  the  bonds,  which 
should  vest  in  possession  in  the  donees  at  the  time  of  his  death. 

The  difficulty  iu  establishing  such  a  trust  is  that  the  donor  did 
not  undertake  or  attempt  to  create  it,  but  to  vest  the  remainder 
directly  in  the  donees.  Assuming,  for  the  purposes  of  the  argument, 
that  ho  might  have  created  such  a  trust  in  himself,  for  the  benefit 
of  his  sons,  and  further,  that  he  might  have  done  so  by  simply  sign- 
ing a  paper  to  that  effect  and  retaining  it  in  his  own  possession, 
without  ever  having  delivered  it  to  the  donees,  or  any  one  for  them, 
yet  he  did  not  do  so.  He  simply  signed  a  paper  certifying  that 
the  bonds  belonged  to  his  sons.  He  did  not  declare  that  he  held 
them  in  trust  for  the  donees,  but  that  they  owned  them,  subject  to 
the  reservation,  and  were  at  his  death  to  have  them  absolutely.  If 
this  instrument  had  been  founded  upon  a  valuable  consideration, 
equity  might  have  interfered  and  effectuated  its  intent  by  compell- 
ing the  execution  of  a  declaration  of  trust,  or  by  chai^'ng  the 
bonds,  while  in  his  hands,  with  a  trust  in  favor  of  the  equitable 
owner.  Day  v.  Rothy  18  N.  Y.  448.  But  it  is  well  settled  that 
equity  will  not  interpose  to  perfect  a  defective  gift  or  voluntary 
settlement  made  without  consideration.  If  legally  made  it  will  be 
upheld,  but  it  must  stand  as  made  or  not  at  all.  When  therefore 
it  is  found  that  the  gift  which  the  deceased  attempted  to  make 
failed  to  take  effect  for  want  of  delivery  or  a  sufficient  transfer,  and 
it  is  sought  to  supply  this  defect  and  carry  out  the  intent  of  the 
donor  by  declaring  a  trust  which  he  did  not  himself  declare,  we  are 
encountered  by  the  rule  above  referred  to.  Story's  Eq.  706,  787, 
793,  J.  c.  d.j  Antrohus  v.  Smithy  12  Ves.  39,  43 ;  Edwards  v.  JoneSy 
1  My.  &  Cr.  226 ;  7  Sim.  325;  Price  v.  Price^  8  Eng.  L.  &  Eq.  281; 
Hughes  y.  Stubbs,  1  Hare,  476.    It  is  established  as  unquestionable 
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law  that  a  court  of  equity  cannot  by  its  authority  render  that  gift 
perfect  which  the  donor  has  left  imperfect^  and  cannot  convert  an 
impei*fect  gift  into  a  declaration  of  trust  merely  on  account  of  that 
imperfection.  HeartUy  v.  Nicholson^  44  L.  J.  Ch.  App.  (N.  S.) 
279.  It  has  in  some  cases  been  attempted  to  establish  an  exception 
in  favor  of  a  wife  and  children  on  the  ground  that  the  moral  obli- 
gation of  the  donor  to  provide  for  them  constituted  what  was 
called  a  meritorious  consideration  for  the  gift,  but  Judge  Stort 
(2  Eq.  Jur.,  §  987,  and  vol.  1,  §  433)  says  that  that  doctrine  seems 
now  to  be  overthrown,  and  that  the  general  principle  is  established 
that  in  no  case  whatever  will  courts  of  equity  interfere  in  favor  of 
mere  volunteers,  whether  it  be  upon  a  voluntary  contract  or  a  cov* 
enant,  or  a  settlement,  however  meritorious  may  be  the  considera- 
tion, and  although  the  beneficiaries  stand  in  the  relation  of  a  wife 
or  child.  Holloway  v.  Headingto:i^  8  Sim.  325;  Jefferys  v.  Jefferys, 
1  Craig  &  Phillips,  138,  141. 

These  positions  are  sustained  by  many  authorities.  To  create  a 
trust  the  acts  or  words  relied  upon  must  be  unequivocal,  implying 
that  the  person  holds  the  property  as  trustee  for  another.  Martin 
V.  Funk,  75  N.  Y.  134;  s.  c,  31  Am.  Rep.  446;  per  Church,  0.  J. 
Though  it  is  not  necessary  that  the  declaration  of  trust  be  in  terms 
explicit,  the  donor  must  have  evinced  by  acts  which  admit  of  no 
other  interpretation  that  such  legal  right  as  he  retains  is  held  by 
liim  as  trustee  for  the  donee.  HeartUy  v.  Nicholson,  44  L.  J.  Ch. 
App.  (N.  S.)  277,  per  Bacon,  V.  C.  The  settler  must  transfer  the 
property  to  a  trustee,  or  declare  that  he  holds  it  himself  in  trust. 
Milroy  v.  Lord,  4  De  G.  F.  &  J.  264,  per  Loi-d  Knight  Bruce. 
In  cases  of  voluntary  settlements  or  gifts  the  court  will  not  impute 
a  trust  where  a  trust  was  not  in  fact  the  thing  contemplated. 
The  distinction  between  words  importing  a  gift  and  words  creating 
a  trust  is  pointed  out  by  Sir  Geo.  Jessel  in  Richards  v.  Delbridge, 
L.  R.,  18  Eq.  Cas.  11,  as  follows:  '^The  making  a  man  trustee 
involves  an  intention  to  become  a  trustee,  whereas  words  of  gift 
show  an  intention  to  give  over  property  to  another,  and  not  to 
retain  it  in  the  donor's  hands  for  any  purpose,  fiduciary  or  other- 
wise.'* 

The  words  of  the  donor  in  the  present  case  are  that  the  bonds 

are  owned  by  the  donees,  but  that  the  interest  to  accrue  thereon  is 

owned  and  reserved  by  the  donor  for  so  long  as  he  shall  live,  and  at 

his  death  they  belong  absolutely  to  the  donees.    No  intention  is 
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here  expressed  to  bold  any  legal  title  to  the  bonds  in  trust  for  the 
donees.  Whatever  interest  was  intended  to  be  vested  in  them  was 
transferred  to  them  directly,  subject  to  the  reservation  in  favor  of 
the  donor  during  his  life,  and  free  from  that  reservation  at  his 
death.  Nothing  was  reserved  to  the  donor  to  be  held  in  trust  or 
otherwise,  except  his  right  to  the  accruing  interest  which  should 
become  payable  during  his  life.  It  could  only  be  by  reforming  or 
supplementing  the  language  used,  that  a  trust  could  be  created, 
and  this,  as  has  been  shown,  will  not  be  done  in  case  of  a  voluntary 
settlement  without  consideration.  There  are  two  English  cases, 
where  indeed  the  circumstances  were  much  stronger  in  favor  of  th« 
donees  than  in  the  present  case,  which  tend  to  sustain  the  position 
that  a  settlement  of  this  description  may  be  enforced  in  equity  by 
constituting  the  donor  trustee  for  the  donee.  They  are  Morgan  v. 
Malleson,  L.  R.,  10  Eq.  Cas.  475,  and  Richardson  v.  Richardson, 
L.  R.,  3  Eq.  Cas.  086.  In  the  first  of  these  cases,  Morgans. Malle- 
son,  L.  R.,  10  Eq.  Cas.  475,  the  intestate  signed  and  delivered  to 
Dr.  Morris  a  memorandum  in  writing  :  *'  I  hereby  give  and  make 
over  to  Dr.  Morris  one  India  bond,"  but  did  not  deliver  the  bond. 
Sir  John  Romilly  sustained  this  gift  as  a  declaration  of  trust. 
The  case  is  referred  to  by  Church,  C.  J.,  in  Martin  v.  Funk,  as  an 
extreme  case.  In  Richardson  v.  Richardson,  an  instrument  pur- 
porting to  be  an  assignment,  unsupported  by  a  valuable  consideration 
was  upheld  as  a  declaration  of  trust.  In  speaking  of  these  cases  in 
Richards  y,  Dalbridge,  L.  R.,  18  Eq.  Cas.  11,  Sir  Geo.  Jessel,  M.R., 
says  :  "  If  the  decisions  of  Lord  Romtlly  (in  Morgan  v.  Malleson), 
and  of  V.  C.  Wood  (in  Richardson  v.  Richardson)  were  right,  there 
never  could  be  a  case  where  the  expression  of  a  present  gift  would 
not  amount  to  an  effectual  declaration  of  trust.*'  And  it  may  be 
added  that  there  never  could  be  a  case  where  an  intended  gift, 
defective  for  want  of  delivery,  could  not,  if  expressed  in  writing, 
be  sustained  as  a  /leclaration  of  trust.  Both  of  the  cases  cited  are 
now  placed  among  overruled  cases.  Fisher  Ann.  Dig.  (1873  and 
1874),  24,  25.  In  Moore  v.  Moore,  43  L.  J.  Ch.  App.  (N.  S.),  623, 
Hall,  V.  C,  says:  **I  think  it  very  important  indeed  to  keep  a 
clear  and  definite  distinction  between  these  cases  of  imperfect  gifts, 
and  cases  of  declarations  of  trust;  and  that  wo  should  not  extend 
beyond  what  the  authorities  have  already  established,  the  doctrine 
of  declarations  of  trust,  so  as  to  supplement  what  would  otherwise 
be  mere  imperfect  gifts."    If  the  settlement  is  intended  to  be 
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effectaaied  by  gift,  the  court  will  not  give  effect  to  it  by  construing 
it  as  a  trust  If  it  is  intended  to  take  efiect  by  transfer,  the  court 
will  not  hold  the  intended  transfer  to  operate  as  a  declaration  of 
trust,  for  then  every  imperfect  instrument  would  be  made  effectual 
by  being  converted  into  a  i>erfect  trust.  Milroy  v.  Lord^  4  De  G. 
F.  &  J.  264. 

The  case  of  Martin  v.  Funk  and  kindred  cases  cannot  aid  the 
respondent.  In  all  those  cases  there  was  an  express  declaration  of 
trust.  In  the  one  named  the  donor  delivered  the  money  to  the 
bank,  taking  back  its  obligation  to  herself  in  the  character  of 
trustee  for  the  donee;  thus  parting  with  all  beneficial  interest  in 
the  fund,  and  having  the  legal  title  vested  in  her  in  the  character 
of  trustee  only.  No  interposition  on  the  part  of  the  court  was 
necessary  to  confer  that  character  upon  her ;  nor  was  it  necessary 
by  construction  or  otherwise  to  change  or  supplement  the  actual 
transaction.  None  of  the  difficulties  encountered  in  the  present  case 
stood  in  the  way  of  cariying  out  her  intention.  It  was  capable  of 
being  executed  in  the  form  in  which  it  was  expressed. 

The  question  whether  a  remainder  in  a  chattel  may  be  created 
and  given  by  a  donor  by  carving  out  a  life  estate  for  himself  and 
transferring  the  remainder,  without  the  intervention  of  a  trustee, 
is  learnedly  discussed  in  the  appellant's  brief;  but  the  views  we 
have  expressed  render  it  unnecessary  to  pursue  that  inquiry.  We 
are  satisfied  that  it  is  impossible  to  hold  that  the  facts,  as  they 
appear,  establish  a  valid  transfer  of  any  interest  in  the  bonds  in 
question  to  the  donee,  and  that  the  attempted  gift  cannot  be  sus- 
tained as  a  declaration  of  trust  It  follows  that  the  judgment  of 
the  General  Term  must  be  reversed,  and  the  decree  of  the  surrogate 
affirmed.  Costs  of  all  the  parties  in  this  court  and  in  the  Supreme 
Court  to  be  paid  out  of  the  estate. 

Judgment  reversed. 

All  concur. 


Jessxtp  v.  Gaxsjsgvbl 

(80  N.  Y.  441.) 
OamUy — corutruction  of  statute  of  another  8tat&. 

An  action  was  brought  in  New  York,  to  render  a  stockholder  of  an  Iowa  cor- 
poration Individually  liable  for  a  debt  of  the  corporation  on  account  of  the 
failure  to  file  the  articles  of  incorporation  in  the  ofBce  of  the  secretary  of 
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State,  as  required  by  the  Iowa  law  in  the  case  of  all  corporations  except 
railroad  companies.  The  statute  prodded  this  remedy  after  execution 
should  be  returned  unsatisfied  against  the  corporation.  The  Iowa  Supreme 
Court  in  a  similar  action  against  another  stockholder  of  the  same  corporation 
had  held,  by  a  divided  court,  after  the  commencement  of  this  action,  that 
the  filing  was  not  requisite  because  the  corporation  in  question  was  a  rail- 
road company.  No  judgment  had  l>een  obtained  against  the  corporation. 
Held,  that  this  action  could  not  be  maintained. 

ACTION  upon  promissory  notes.     The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below. 

James  Bmofi,  for  appellants. 

Joseph  H.  GhoatSi  for  respondents.  The  special  provisions  of 
the  Iowa  statute  contained  in  §§  1172,  1173  and  1174,  can  form  no 
obstacle  to  the  exercise  of  jurisdiction  by  this  court  to  enforce  the 
personal  liability  of  the  stockholders  here  asserted.  Corning  v.  Mo 
Culhughy  1  N.  Y.  56.  The  courts  of  this  State  are  not  bound  to 
follow  the  decision  of  the  Iowa  court.  First  Nat.  Bank  of  Iowa  v. 
Davies,  43  Iowa,  435;  Hoi/t  v.  Sheldon,  3  Bosw.  302 ;  Butz  v.  City  of 
Muscatine,  8  Wall.  575;  Von  Hoffman  v.  Citt/  of  Quincy,  4  id.  535; 
Rowan  v.  Runnels,  5  How.  134 ;  Ohio  Life  Ins,  and  Tr,  Co.  v.  De- 
holt,  16  id.  431,  446;  Gelpcke  v.  City  of  Dubuque,  1  Wall.  175; 
Chicago  v.  Sheldon,  9  id.  60;  City  v.  Lamson,  9  id.  477,  685 ;  Lee 
County  V.  Rogers,  7  id.  181. 

Miller,  J.  This  action  was  brought  against  the  defendants, 
upon  certain  promissory  notes  made  and  issued  in  the  name  of  the 
Davenport  Railway  Construction  Company,  for  railroad  iron  de- 
livered to  the  said  company.  The  company  was  intended  to  be  in- 
corporated under  the  laws  of  the  State  of  Iowa,  and  proceedings 
were  taken  for  that  purpose;  but  it  is  alleged  that  they  were  not  in 
accordance  with  the  provisions  of  the  statu  tes  i*elating  to  that  sub- 
ject ;  that  by  reason  of  a  non-compliance  therewith  they  failed  to 
accomplish  the  object  intended,  and  that  in  consequence  thereof, 
the  defendants,  who  were  stockholders  of  the  proposed  corporation, 
became  individually  liable  for  the  debts  of  the  company,  including 
the  demand  which  is  now  the  subject  of  controversy. 

The  laws  of  the  State  of  Iowa  provide  that  persons  may  associate 
themselves  and  become  incorporated  for  the  transaction  of  any  law- 
ful business;  and  it  is  declared  by  the  Eevised  Code,  ch.  52,  Laws 


Digitized  by 


Google 


APRIL  TERM,  1880.  645 

Jessap  y,  Carnegie. 

of  1860,  as  amended  by  ch.  172,  Laws  of  1870,  §  1162,  that  "  pre- 
TiouB  to  commencing  any  business,  except  that  of  their  own  organi- 
zation, they  must  adopt  articles  of  incoi*poration,  which  must  be 
recorded  in  the  office  of  the  recorder  of  deeds  of  the  county  where 
the  principal  place  of  business  is  to  be,  and  in  the  office  of  the  sec- 
retary of  State,  in  a  book  kept  for  that  purpose.''  Provision  is  also 
made  for  the  publication  of  notice  (§§  1154,  1165);  and  by  section 
1156  ^'  the  corporation  may  commence  business  as  soon  as  the  arti- 
cles are  filed  in  the  office  of  the  recorder  of  deeds,  and  their  doings 
shall  be  valid,  if  the  publication  in  the  newspaper  is  made  and  the 
copy  filed  in  the  office  of  the  secretary  of  State  within  three  months 
from  such  filing  in  the  recorder's  office."  By  a  further  provision 
(§  1166)  the  individual  property  of  the  stockholders  is  made  liable 
for  corporate  debts  in  case  of  a  failure  to  comply  with  the  forego- 
ing requisitions. 

The  proof  upon  the  trial  established  that  the  defendants  in  seek- 
ing to  organize  a  corporation  omitted  to  file  the  articles  of  incorpo- 
ration in  t]ie  office  of  the  secretary  of  State  within  three  months 
after  the  filing  of  the  same  in  the  recorder's  office,  but  that  they 
were  so  filed  more  than  four  months  prior  to  the  commencement  of 
this  action.  The  claim  of  the  plaintiffs  is,  that  by  the  omission  to 
file  as  required  according  to  the  law  of  Iowa,  and  by  well-established 
rules,  the  defendants  acted  without  any  authoritj  as  a  body  corpo- 
rate under  the  laws  of  that  State,  and  became  and  were  liable  for 
the  debts  and  liabilities  incurred  by  the  company. 

As  the  question  involved  arises  under  the  statutes  of  Iowa,  the 
liability  of  the  defendants  depends  upon  the  construction  to  be 
placed  upon  those  statutes.  The  questions  to  be  determined  are: 
First,  whether  certain  provisions  of  the  Iowa  Code  apply  to  a  cor- 
poration of  this  description  or  it  is  excepted  therefrom;  and  second, 
whether  a  failure  to  comply  with  the  provisions  requiring  certain 
conditions  to  be  observed  in  organizing  a  corporation  renders  it  in- 
valid and  imposes  a  personal  liability  upon  the  corporators  and 
stockholders.  In  determining  the  interpretation  to  be  placed 
upon  the  statutes  of  a  State  it  is  important  to  ascertain  whether 
the  courts  of  the  State  where  they  were  enacted  have  considered 
the  subject,  and  the  construction,  if  any,  which  has  been  placed 
upon  them.  If  the  courts  of  Iowa  have  passed  upon  the  question 
now  presented  the  courts  of  this  State  ordinarily  would  feel  bound 
to  respect  the  decision  thus  made  and  should  not  reconsider  the 
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subject,  80  as  to  decide  de  novo  whether  the  adjudication  was 
erroneous  and  should  be  disregarded.  This  course  has  been  sub- 
stantially pursued^  we  think,  in  the  State  and  Federal  courts,  and 
any  other  or  different  rule  would  lead  to  confusion,  operate  injuri- 
ously in  many  cases,  and  would  be  in  direct  hostility  to  the  comity 
which  is  due  to  the  authority  and  power  which  is  conferred  upon 
the  lawfully  constituted  tribunals  of  a  sovereign  State.  If  a  statute 
existing  in  the  State  of  Now  York,  which  had  been  interpreted  by 
the  highest  tribunal  having  jurisdiction  in  this  5tate,  in  such  a 
case  could  be  construed  differently  in  another  State,  individuals 
who  might  be  subject  to  its  operation  would  have  no  security 
against  a  different  construction  elsewhere,  and  thus  liabilities 
might  be  incurred  which  were  never  contemplated  by  the  legisla- 
ture of  the  State  which  passed  the  statute,  and  great  injustice  done. 
Any  such  a  rule  enforced  in  different  States  according  to  the  kr 
loci  would  bo  an  infringement  upon  the  rights  of  individuals,  and 
at  war  with  the  policy  of  the  law  that  no  man  should  be  subject  to 
liability  at  the  same  time  by  reason  of  different  and  conflicting 
constructions  of  the  same  law  in  different  localities.  Tie  general 
current  of  authority  is  in  conformity  with  the  rule  stated,  and  at  a 
very  early  period  in  the  judicial  annals  of  the  country  the  Supreme 
Court  of  the  United  States  sustained  and  sanctioned  the  doctrine 
that  the  decisions  of  the  courts  of  a  State  arc  controlling  in  refer- 
ence to  its  local  statutes,  except  in  special  cases  which  are  men- 
tioned; and  it  has  been  universally  followed  since  up  to  the  present 
time.  In  Elmendorf  v.  Taylor y  10  Wheat.  152,  160,  Marshall, 
C.  J.,  in  laying  down  the  rule  that  the  courts  of  every  government 
have  exclusive  authority  of  construing  its  local  statutes,  and  that 
their  construction  will  be  respected  in  every  other  country,  says: 
"  The  construction  given  by  the  courts  of  the  several  States  to  the 
legislative  acts  of  those  States  is  received  as  true  unless  they  come 
in  conflict  with  the  Constitution,  laws  or  treaties  of  the  United 
States."  The  same  rule  is  upheld  in  Shelby  v.  Guyy  11  Wheat. 
367,  and  it  is  laid  down  "that  a  fixed  and  received  construction  of 
their  respective  statute  laws  in  their  own  courts  makes  in  fact  a 
part  of  the  statute  law  of  the  country."  The  late  decisions  are 
entirely  harmonious  with  those  to  which  we  have  referred.  In 
Town  of  South  Ottawa  v.  Perkim,  94  U.  S.  260,  267,  Bradley,  J., 
citing  section  34  of  the  Judiciary  Act,  says :  "  And  this  court 
has  always  held  that  the  laws  of  the  States  are  to  receive  their 
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authoritatiye  construction  from  the  State  courts,  except  where  the 
Federal  Constitution  and  laws  are  concerned."  See,  also,  Peik  v. 
Chicago  and  N.  W.  Ry.  Co.,  id.  164;  County  of  Leavenworth  y. 
Barnes,  id.  70  ;  Adams  v.  Nashville,  95  id.  19 ;  Township  of  Elm- 
wood  V.  Marcy,  92  id.  289.  In  a  recent  case  in  the  same  court  not 
yet  reported  {Fairfield \.  County  of  Gallatin),  it  is  said  "that  it  is 
the  pbculiar  province  of  the  Supreme  Court  of  a  State  to  interpret  its 
organic  law,  as  well  as  its  statutes,  and  that  it  is  the  duty  as  well  as 
the  pleasure  of  this  court  to  follow  and  adopt  that  court's  interpreta- 
tion." jifter  stating  that  at  an  early  day  this  rule  was  announced, 
the  opinion  cites  numerous  cases,  and  the  rule  is  laid  down  that 
the  interpretation  of  the  courts  of  a  State  will  be  accepted  as  the 
true  interpretation,  whatever  may  be  the  opinion  of  its  original 
soundness. 

The  case  of  Biitz  v.  City  of  Muscatine,  8  Wall.  575,  is  cited  and 
relied  upon  by  the  counsel  for  the  respondent;  but  we  are  unable 
to  discover  that  it  sustains  the  position  contended  for.  In  that  case 
the  question  was  as  to  the  construction  of  certain  provisions  of  the 
laws  of  the  State  of  Iowa,  which  had  been  construed  by  the  State 
courts.  These  decisions  Avere  overruled  upon  the  ground  that  wiiere 
the  statute  in  question  affects  the  remedies  of  creditors  which  aiv 
protected  by  the  Constitution,  the  court  will  exercise  its  own  judg- 
ment on  the  meaning  of  the  statutes,  irrespectively  of  the  decisions 
of  the  State  courts,  and  that  such  remedy  cannot  be  taken  away, 
as  respects  previously  existing  contracts,  by  erroneous  decisions  of 
such  courts.  The  case  last  cited  is  brought  directly  within  some 
of  the  exceptions  stated  in  the  authorities  referred  to  in  the  opinion, 
and  therefore  is  not  in  point.  It  may  also  be  remarked  that  we  do 
not  find  that  this  case  is  cited  as  authority  in  any  subsequent 
decision,  and  as  we  have  seen,  there  is  no  ground  for  claiming  hero 
that  the  decision  of  the  Supreme  Court  of  Iowa,  interpreting  the 
statute  in  question,  operated  to  deprive  the  plaintiffs  of  any  remedy 
which  formed  a  part  of  the  contract  originally  existing  between  the 
parties.  The  contract  here  was  not  made  upon  the  faith  of  any 
prior  decisions  which  had  become  rules  of  property,  and  no  rights 
have  been  lost  to  the  plaintiffs  by  reason  of  a  reliance  on  any  such 
decisions. 

Some  other  cases  are  cited  by  the  respondents'  counsel,  but  a 
careful  examination  of  them  discloses  that  they  have  no  application 
to  the  facts  presented  in  the  case  under  consideration.     In  Rowan 
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V.  Bunnels,  5  How.  134,  the  remarks  cited  from  the  opinion  in  re- 
gard to  giving  a  retroactive  effect  to  the  decisions  of  the  courts  of 
a  State,  and  allowing  them  to  render  invalid  contracts  entered  into 
with  the  citizens  of  other  States,  cannot  apply  to  this  case,  as  the 
decision  of  the  Supreme  Court  of  Iowa,  as  will  hereafter  be  seen, 
could  have  no  such  effect.  In  Ohio  L.  Ins.  and  T.  Co.  v.  Deboli, 
16  How.  416,  the  remarks  of  the  judge  which  are  relied  upon  relate 
to  the  duty  of  the  court  to  follow  decisions  of  the  State  courts 
which  had  given  a  uniform  and  unquestioned  construction  to  the 
Constitution  and  laws  of  a  State  for  nearly  half  a  century,  and  it 
was  very  properly  held  that  if  the  contract  was  valid  by  the  laws 
of  the  State  as  then  expounded,  its  validity  could  not  be  impaired 
by  subsequent  legislation  or  the  decisions  of  the  courts  altering  the 
construction  of  the  law.  This  rule  does  not  affect  the  decision  of 
the  State  court  of  Iowa  upon  the  question  considered,  as  will  here- 
after be  seen,  as  no  such  case  was  presented.  In  Gelpcke  v.  City  of 
Dubuque,  1  Wall.  175,  it  was  held  that  where  by  a  series  of  decisions 
of  the  Supreme  Court  of  Iowa  it  liad  decided  in  favor  of  the  right 
of  the  legislature  to  authorize  municipal  corporations  to  subscribe 
for  stock  to  railroads,  and  to  issue  bonds  accordingly,  the  fact  that 
the  court  held  these  decisions  to  be  erroneous  could  not  affect  trans- 
actions in  the  past,  however  it  might  affect  those  in  the  future ;  and 
that  the  United  States  Supreme  Court  will  not  necessarily  follow 
these  decisions.  It  will  be  seen  that  the  court  of  Iowa  had  already 
settled  the  law  by  numerous  adjudications,  and  the  case  was  an 
exceptional  one  which  authorized  a  departure  from  the  general  rule, 
that  in  giving  construction  to  the  laws  and  the  Constitutions  of 
States,  the  court  will  follow  the  decisions  of  the  State  courts.  In 
CIncago  v.  SJieldon,  9  Wall.  50,  the  case  was  decided  upon  the  ground 
that  a  contract  having  been  entered  into  between  the  parties,  valid 
at  the  time  by  the  laws  of  the  State,  no  decision  of  the  courts  of  the 
State  can  impair  its  obligation.  City  v.  Lamson,  9  Wall.  477,  affirms 
the  doctrine  laid  down  in  Gelpcke  v.  Ciiy  of  Dubuque,  supra,  and 
holds  that  where  bonds,  issued  to  bona  fide  holders  for  value,  are 
valid  by  the  judicial  decisions  of  a  State  when  issued,  subsequent 
decisions  in  the  same  State  cannot  destroy  their  validity  in  such 
hands.  Lee  County  v.  Rogers,  7  Wall.  181,  also  involved  the  principle 
decided  in  Oelpcke  v.  City  of  Dubuque,  and  wae  disposed  of  mainly 
upon  the  authority  of  the  latter  case. 
It  will  be  observed  that  none  of  the  cases  relied  upon  are  at  till 
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in  conflict  with  the  decisions  which  have  been  cited  to  establish  the 
principle  that  where  the  courts  of  a  State  have  placed  a  judicial  con- 
struction upon  a  statute  passed  by  the  legislature  of  such  State,  it 
is  the  bounden  duty  of  the  courts  of  another  State,  unless  in  excep- 
tional cases,  to  follow  such  decision,  and  it  would  be  a  direct  vio- 
lation of  this  well-settled  rule  to  reconsider  the  question  and  ignore 
such  decision.  So  far  as  the  subject  has  been  considered  in  this 
State,  the  same  rule  has  been  sanctioned  and  upheld.  In  Hoyt  v. 
Tliompson,  3  Sandf.  421,  Mr.  Justice  Duer,  after  refemng  to  the 
construction  placed  upon  a  statute  by  the  courts  of  New  Jersey, 
remarks:  "  In  each  State  it  is  the  province  of  its  courts  of  justice 
to  determine  the  construction  of  its  statutes,  and  as  the  construc- 
tion which  they  adopt  becomes  the  law  of  the  State,  it  must  be  re- 
garded and  followed  as  such  by  all  foreign  tribunals."  The  late 
Judge  Woodruff,  in  Hoyt  v.  Skelden,  3  Bosw.  302,  says:  ''  But  we 
are  not  without  aid  of  interpretation  given  to  this  statute  by  the 
courts  of  New  Jersey.  I  need  hardly  say  that  the  exposition  of  her 
courts  is  to  be  taken  by  us  as  conclusive,  *  *  *  and  their  inter- 
pretation is,  we  apprehend,  to  be  received  with  the  same  force  as 
if  that  interpretation  was  incorporated  in  the  statute  in  terms."  In 
Hunt  v.  Hunt,  72  N.  Y.  236 ;  8.  c,  28  Am.  Eep.  129,  Folger,  J., 
says:  ^^The  decisions  of  the  tribunal  of  a  State  as  to  the  true  con- 
struction of  the  laws  of  their  own  sovereignty  are  binding  upon  the 
Federal  courts,  and  why  not  on  the  judiciary  of  other  States,  in  all 
matters  within  the  jurisdiction  of  the  tribunals  first  named?" 

Assuming,  as  we  think  must  be  done,  that  the  decision  of  the 
courts  of  the  State  of  Iowa  are  controlling  in  regard  to  the  inter- 
pretation to  be  placed  upon  the  statute  involved  iu  this  controversy, 
it  becomes  important  to  inquire  and  determine  whether  any  rule 
has  been  adopted  as  to  the  liability  of  the  defendants  as  corporators 
or  stockholders  of  the  Davenport  Kailway  Construction  Company, 
or  of  others  who  are  similarly  situated.  In  First  Nat.  Bafik  of 
Davenport  v.  Davies,  43  Iowa,  424,  it  appears  that  the  distinct  ques- 
tion was  raised  and  decided  by  the  Supreme  Court  of  that  State,  in 
an  action  brought  against  one  of  the  stockholders  of  the  same  com- 
pany, and  it  was  held,  upon  the  first  hearing  of  the  case,  that  a  stock- 
holder was  not  personally  liable  for  the  debts  of  the  company.  All  of 
the  judges  composing  the  court,  with  one  exception,  also  held,  that 
the  company  was  a  railway  corporation,  within  the  meaning  of  the 
statute  of  March  20, 1858  (§  1338  of  the  Bevision),  which  declares 
YoL.  XXXVI— 82 
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•that  section  1166  shall  uot  be  applicable  to  railroad  corporations,  and 
corporators  and  stockholders,  and  they  shall  bo  liable  only  for  the 
amount  of  stock  held  by  them.  A  rehearing  was  had  in  the  case 
last  cited,  and  it  was  again  held  that  there  was  no  liability  of  the 
persons  who  were  stockholders  of  this  company  for  the  payment 
of  its  debts.  The  last  decision  rests  upon  two  grounds,  in  each  of 
which  a  majority  of  the  judges  concurred.  First.  That  the  filing 
of  the  articles  of  incorporation  in  the  office  of  the  secretary  of 
State  was  not  essential  to  the  validity  of  the  corporation,  nor  would 
a  failure  to  file  them  render  the  private  property  of  the  stockhold- 
ers liable  for  the  payment  of  its  debts.  Second.  That  the  Daven- 
port Railway  Construction  Company,  being  organized  for  the 
purpose  of  furnishing  materials  for  building  and  equipping  railways, 
is  a  railway  corporation  within  the  meaning  of  the  statute  exempt- 
ing stockholders  from  liability  beyond  the  amount  of  their  stock. 
The  decisiop  in  the  case  cited  must  be  considered,  we  think,  as 
conclusive  in  regard  to  the  construction  to  bo  placed  upon  the  stat- 
utes of  Iowa,  and  no  suflBcient  reason  is  given  why  it  should  not  be 
followed  by  this  court.  The  fact,  that  the  judges  differed  in  arriv- 
ing at  a  conclusion  as  to  the  question  presented,  is  not  material, 
and  does  not  impair  the  force  of  the  decision.  It  is  sufficient  that 
a  majority  of  the  court  determined  what  interpretation  should  be 
placed  upon  the  statutes  in  question,  and  thus  settled  the  law 
to  render  the  conclusion  arrived  at  obligatory  and  effective  in  the 
State  of  Iowa,  and  in  the  courts  of  other  States  and  of  the  United 
States,  where  a  construction  of  the  same  statute  may  have  become 
the  subject  of  consideration.  This  decision  has  been  accepted  and 
followed  as  the  law  in  a  case  involving  the  same  question,  in  the 
United  States  Circuit  Court  of  Iowa,  in  Meyer  v.  D,  £  Si.  Paul  B. 
R,  Oo,,  not  reported,  where  it  was  sought  to  charge  these  defend- 
ants as  stockholders  for  the  acts  of  The  Davenport  Railway  Con- 
struction Company,  and  it  was  there  held  that  under  the  decision 
in  First  Nat,  Bank  v.  Davies,  supra,  there  can  be  no  question 
that  the  construction  company  was  a  corporation,  and  that  the 
stockholders  cannot  be  made  liable  upon  the  ground  that  they  were 
partners  merely. 

The  learned  counsel  for  the  respondents  insists  that  the  courts  of 
the  State  of  Iowa  in  prior  decisions  have  held  that  similar  provisions 
of  the  statutes  of  Iowa  are  mandatory  and  not  directory,  and  have 
declared  that  a  failure  to  comply  with  the  requisitions  mentioned 
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ia  section  1166  of  the  Code  rendered  the  stockholders  liable  for  the 
corporate  debts,  and  several  cases  are  cited  to  sustain  this  position. 
We  think  that  none  of  them  hold  a  doctrine  in  conflict  with  First- 
Nat,  Bank  v.  Davies,  supra^  or  involve  the  precise  qaestion  pre- 
sented upon  this  appeal,  as  will  bo  seen  by  an  e3camination  of  the 
decisions. 

[Omitting  this  examination.] 

There  is  then,  we  think,  no  valid  ground  for  claiming  that  either 
of  the  cases  cited  places  an  interpretation  upon  the  statutes  of  the 
State  of  Iowa,  which  establishes  the  doctrine  that  at  the  time  the 
notes  in  question  were  made,  a  failure  to  record  the  articles  in  the 
office  of  the  secretary  of  State  rendered  the  defendants  individually 
liable  for  the  debts  of  the  Davenport  Railway  Construction  Com- 
pany. Even  although  the  decision  in  43  Iowa  was  not  made  until 
after  the  commencement  of  this  action,  it  does  not  render  it  any 
less  effective  as  an  authority,  as  there  was  no  decision  to  the  con- 
trary, and  no  other  or  different  rule  established  in  that  State  appli- 
cable to  such  a  case;  and  the  law  was  the  same  when  the  corpora- 
tion was  first  organized,  as  when  the  court  placed  their  construction 
upon  the  statutes  relating  to  the  subject.  It  was  not  retrospective 
in  its  operation,  but  a  true  interpretation  of  the  law  as  it  was  when 
enacted,  and  as  it  continued  up  to  the  time  the  decision  was  an- 
nounced. 

The  case  of  State  of  Iowa  v.  County  of  Wapello,  13  Iowa,  388,  is 
also  cited  to  show  the  distinction  between  a  railroad  corporation 
and  other  corporations  ;  but  there  is  no  rule  laid  down  in  the 
opinion  which  can  be  regarded  as  establishing  the  doctrine  that  the 
Davenport  Railway  Construction  Company,  did  not  come  within 
that  definition,  or  that  was  inconsistent  with  the  decision  in  43  Iowa. 
The  question  presented  was  the  constitutionality  of  the  law  au- 
thorizing county  subscriptions  to  railroads,  and  the  validity  of  the 
defendants'  subscription,  and  the  point  now  considered  did  not 
arise. 

We  are  not  called  upon  in  this  case  to  determine  whether  the 
court  of  Iowa  was  right  in  the  construction  given  to  the  various 
provisions  of  the  statute  relating  to  the  subject,  and  it  is  too  late 
to  renew  a  discussion  of  that  question  in  the  case  now  presented. 
The  decision  must  therefore  be  accepted  as  a  correct  determination 
of  the  question  involved,  and  as  an  exposition  of  the  law  as  it  ex- 
isted in  that  State  at  the  time  it  was  made.     Its  authority  is  bind- 
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ing  and  oonclusiye,  and  as  we  have  seen,  we  cannot  disregard  it  or 
hold  that  it  is  not  in  pointy  without  overruling  principles  which 
have  long  been  settled  and  acquiesced  in. 

The  proposition  being  fairly  established  that  the  Davenport 
Railway  Construction  Company  was  regularly  organized  according- 
to  the  laws  of  the  State  of  Iowa,  and  that  no  law  has  been  violated 
which  renders  the  defendants  personally  liable  in  this  action,  there 
is  an  end  of  this  case,  and  under  the  rules  which  have  been  laid 
down  in  the  cases  cited  no  action  can  be  maintained  in  this  State 
to  enforce  such  liability. 

There  is  another  ground  which  is  fatal  to  a  recovery  in  this  ac- 
tion, and  that  is  that  the  liability  of  stockholders  under  the  stat- 
utes of  Iowa  is  confined  to  the  remedy  given  thereby  ;  and  it  is 
expressly  provided  in  the  laws  relating  to  that  subject:  ''In  none 
of  the  cases  contemplated  in  this  chapter  can  the  private  property 
of  the  stockholders  be  levied  upon  for  the  payment  of  corporate 
debts  while  corporate  property  can  be  found  with  which  to  satisfy 
the  same."  Code  of  Iowa,  §  1174.  It  is  also  essential  that  a  judg- 
ment be  obtained  against  the  corporation,  an  execution  issued  on 
the  judgment  against  corporate  property,  a  demand  made  for  the 
same,  and  a  neglect  to  point  it  out  It  is  only  in  such  a  case  that 
the  stockholder  is  liable,  and  he  has  still  the  right,  in  any  stage  of 
a  suit  against  him,  to  point  out  corporate  property,  and  to  a  stay 
until  a  levy  and  sale  can  be  made,  and  the  proceeds  realized,  if  any, 
are  to  be  applied  to  the  payment  of  the  claim,  and  execution  can  be 
issued  only  for  the  balance.  §  1173,  supra,  and  §  1174.  These  re- 
quirements have  not  been  complied  with,  in  proceeding  against  the 
defendants,  no  judgment  has  been  obtained  against  the  company 
for  the  demand,  to  recover  which  this  action  is  brought,  or  against 
the  defendants  in  this  action  as  stockholders  or  otherwise,  nor  for 
dissolution  of  the  corporation.  In  Lowryy.  Inmaiiy  46  N.  Y.  120, 
this  charter  of  the  Bank  of  Georgia,  of  which  the  defendant  was  a 
stockholder,  provided  that  the  individual  property  of  the  stock- 
holders should  be  liable  ;  and  it  was  held  that  the  liability  was 
modified  and  limited  by  the  statute  creating  the  corporation,  that 
the  charter  created  no  right  and  imposed  no  obligation  discon- 
nected with  the  prescribed  remedy  which  was  local  in  its  character 
and  could  not  be  enforced  without  the  State,  and  that  a  foreign 
tribunal  could  not  enforce  it.  The  rule  is  no  doubt  well  under- 
stood that  where  the  remedy  is  a  statutory  one,  and  a  new  right 
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given  and  specific  relief  prescribed  for  a  violation  of  such  right,  the 
remedy  is  confined  to  that  which  the  statute  gives.  Having  this 
principle  in  view,  it  is  by  no  means  apparent  upon  what  ground 
the  action  can  be  upheld. 

It  is  insisted  that  the  liability  is  an  original  one,  as  of  partners, 
and  that  the  obligation  was  incurred  upon  the  credit  of  the  com- 
pany, and  also  upon  the  individual  liability  of  tlie  stockholders, 
which  was  assumed  by  them  voluntarily.  This  position,  we  think, 
is  not  tenable.  The  creation  of  such  a  liability  was  under  a  stat- 
ute and  subject  to  all  its  conditions  and  requirements,  and  hence 
there  is  no  valid  reason  for  the  claim  made,  that  it  can  be  enforced 
without  these  limitations.  The  remedy  given  is  modified  and  re- 
stricted in  its  operation,  and  cannot  be  extended  by  the  latitudi- 
narian  construction,  embracing  a  more  extended  liability  than  was 
originally  contemplated  by  the  legislature.  Statutes  of  this  char- 
acter must  be  confined  in  their  interpretation  to  their  real  meaning, 
and  cannot  be  enlarged  so  as  to  include  cases  which  are  not  within 
their  spirit  or  intent. 

The  case  of  Coming  v.  McCuUough  1  N.  Y.  47,  is  not,  we  think, 
in  conflict  with  the  views  expressed ;  nor  do  we  think  that  there 
is  any  thing  in  the  opinion  in  Wiles  v.  Suydam^  64  N".  Y.  173,  and 
Douglass  v.  Ireland^  73  id.  100 — both  of  which  involved  a  question 
of  liability  for  a  failure  to  comply  with  the  provisions  of  a  statu- 
tory enactment — which  sustains  the  doctrine  that  the  statute  is 
not  to  be  pursued  in  suits  against  stockholders,  or  that  the  liability 
may  be  extended  to  stockholders  as  copartners,  where  the  organ- 
ization of  the  company  is  made  according  to  law,  and  without  any 
such  departure  from  the  statute  as  renders  the  stockholder  person- 
ally liable  by  reason  thereof.  There  is  no  ground  for  holding  the 
stockholder  liable  as  a  partner  under  the  circumstances  of  this 
case ;  and  no  reported  case  holds  that  a  stockholder  is  liable  under 
the  statute  until  the  remedy  provided  by  law  against  the  corpo- 
ration has  been  pursued.  The  liability  of  a  stockholder  is  not 
primary,  but  a  conditional  liability;  and  until  that  condition  has 
been  fulfilled,  the  stockholder  cannot  be  called  upon  to  respond  and 
pay  the  debt  out  of  his  individual  property. 

Other  questions  are  raised,  but  those  already  discussed  dis- 
pose of  the  case,  and  therefore  an  examination  of  them  is  not 
required. 
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The  judgment  was  wrong,  for  the  reason  stated^  and  must  be  re- 
versed and  a  new  trial  granted,  with  costs  to  abide  the  event 

Judgment  reversed. 

All  concur,  Andrews,  J.,  concurring  on  second  ground 


Hreg  v.  Ltcht. 

(SON.  Y.  579.) 

JMionM —  keeping  gunpowder  —  tflh4m  a  ntUeanee. 

The  keeping  of  gunpowder  upon  private  premiBes  maj  be  a  nuisanoe  when  in 
case  of  explosion  it  would  be  liable  to  injure  the  persons  or  property  of 
those  residing  in  the  neigh lK>rhood,  although  it  should  be  carefully  stored 
or  kept.    (See  note,  p.  658. ) 

ACTION  of  damages  for  injuries  to  buildings  by  explosion  of  a 
powder  magazine  on  defendant's  premises.     The  opinion  states 
the  case.    The  defendant  had  judgment  below. 

Philip  S.  Crooke^  for  appellant. 

Benjamin  K  Downing,  for  respondent 

M1LLER9  J.  This  action  is  sought  to  be  maintained  upon  the 
ground  that  the  manufacturing  and  storing  of  fire-works,  and  the 
use  and  keeping  of  materials  of  a  dangerous  and  explosive  character 
for  that  purpose,  constituted  a  private  nuisance  for  which  the 
defendant  was  liable  to  respond  in  damages,  without  rqgard  to 
the  question  whether  he  was  chargeable  with  carelessness  or  negli- 
gence. The  defendant  had  constructed  a  powder  magazine  upon 
his  premises,  with  the  usual  safeguards,  in  which  he  kept  stored  a 
quantity  of  powder,  which,  without  any  apparent  cause,  exploded 
and  caused  the  injury  complained  of.  The  judge  upon  the  trial 
charged  the  jury  that  they  must  find  for  the  defendant,  unless  they 
foui\d  that  the  defendant  carelessly  and  negligently  kept  the  gun- 
powder upon  his  premises.  The  judge  refused  to  charge  that  the 
powder  magazine  was  dangerous  in  itself  to  plaintiff  and  his  prop* 
erty,  and  was  a  private  nuisance,  and  the  defendant  was  liable  to 
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the  plaintiff  whether  it  was  carelessly  kept  or  not;  and  the  plaint^ 
iff  duly  excepted  to  the  charge  and  the  refusal  to  charge. 

We  think  that  the  charge  made  was  en'oneous  and  not  warranted 
by  the  facts  presented  upon  the  trial.  The  defendant  had  erected 
a  bnilding  and  stored  materials  therein,  which  from  their  character 
were  liable  to  and  actually  did  explode,  causing  iujury  to  the 
plaintiff.  The  fact  that  the  explosion  took  place  tends  to  establish 
that  the  magazine  was  dangerous  and  liable  to  cause  damage  to  the 
property  of  persons  residing  in  the  vicinity.  The  locality  of 
works  of  this  description  must  depend  upon  the  neighborhood  in 
which  they  arc  situated.  In  a  city,  with  buildings  immediately 
contiguous  and  persons  constantly  passing,  tliere  could  be  no  ques- 
tion that  such  an  erection  would  be  unlawful  and  unauthorized. 
An  explosion  under  such  circumstances,  independent  of  any 
municipal  regulations,  would  render  the  owner  amenable  for  all 
damages  arising  therefrom.  Tliat  the  defendant's  establishment 
w^  outside  of  the  territorial  limits  of  a*  city  does  not  relieve  the 
owner  from  responsibility  or  alter  the  case,  if  the  dangerous  ^mor 
tiou  was  in  close  contiguity  with  dwelling-houses  or  buijdinga 
which  might  be  injured  or  destroyed  in  case  of  an  explosion.  Th« 
fact  that  the  magazine  was  liable  to  such  a  contingency,  whioh 
could  not  be  guarded  against  or  averted  by  the  greatest  degree  of 
care  and  vigilance,  evinces  its  dangerous  character,  and  might  in 
some  localities  render  it  a  private  nuisance.  In  such  a  case  the 
rule  which  exonerates  a  party  engaged  in  a  lawful  business,  when 
free  from  negligence,  has  no  application.  The  keeping  or  manu- 
facturing of  gunpowder  or  of  fire- works  does  not  necessarily  con- 
stitute a  nuisance  per  se.  That  depends  upon  the  locality,  the 
quantity,  and  the  surrounding  circumstances,  and  not  entirely  upon 
the  degree  of  care  used.  In  the  case  at  bar  it  should  have  been  left 
for  the  jury  to  determine  whether  from  the  dangerous  character  of 
the  defendant's  business,  the  proximity  to  other  buildings,  and  all 
the  facts  proved  upon  the  trial,  the  defendant  was  chargeable  with 
maintaining  a  private  nuisance  and  answerable  for  the  damages 
prising  from  the  explosion. 

A  private  nuisance  is  defined  to  be  any  thing  done  to  the  hurt 
or  annoyance  of  the  lands,  tenements  or  hereditaments  of  another. 
3  Bl.  Com.  216.  Any  unwarrantable,  unreasonable  or  unlawful 
use  by  a  person  of  his  own  property,  real  or  personal,  to  the  injury 
of  another,  comes  within  the  definition  stated,  and  renders  the 
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owner  or  possessor  liable  for  all  damages  arising  from  such  ad<e. 
Wood*8  Law  of  Nuis.,  §  1,  and  authorities  cited.  The  cases  which 
are  regarded  as  private  nuisances  are  numerous,  and  the  books  are 
full  of  decisions  holding  the  parties  answerable  for  the  injuries 
which  result  from  their  being  maintained.  The  rule  is  of  universal 
application  that  while  a  man  may  prosecute  such  business  as  he 
chooses  on  his  own  premises,  he  has  no  right  to  erect  and  maintain 
a  nuisance  to  the  injury  of  an  adjoining  proprietor  or  of  his  neigh- 
bors, even  in  the  pureuit  of  a  lawful  trade.  AJdrecTs  case,  9  Coke, 
58 ;  Brady  v.  Weeks^  3  Barb.  159  ;  Dubois  v.  Budlang,  15  Abb.  445; 
Wier's  Appeal,  74  Penn.  St.  230. 

While  a  class  of  the  reported  cases  relates  to  the  prosecution  of  a 
legitimate  business,  which  of  itself  produces  inconvenience  and 
injury  to  others,  another  class  refers  to  acts  done  on  the  premises 
of  the  owner  which  are  of  themselves  dangerous  to  the  property  and 
the  persons  of  others  who  may  reside  in  the  vicinity,  or  who  may  b}' 
chance  be  passing  along  or  in  the  neighborhood  of  the  same.  Of  the 
former  class  are  cases  of  slaughter-houses,  fat  and  offal  boiling  estab- 
lishments, hog-styes  or  tallow  manufactories,  in  or  near  a  city,  which 
are  offensive  to  the  senses  and  render  the  enjoyment  of  life  and  prop- 
erty uncomfortable.  Oailin  v,  Valentine,  9  Pai.  575;  Brady  v.  Weehs, 
3  Barb.  157;  Dubois  v.  Budlnuij,  15  Abb.  445;  Rex  v.  Whitey  1  Burr. 
337;  2  Bl.  Com.  215;  Farramt  v.  Marslwll,  21  Barb.  421.  It  is 
not  necessary  in  these  cases  that  the  noxions  trade  or  business 
should  endanger  the  health  of  the  neighborhood.  So  also  the 
use  of  premises  in  a  manner  which  causes  a  noise  so  continuous 
and  excessive  as  to  produce  serious  annoyance,  or  vapors  or  noxious 
smells;  Tipping  v.  St.  Helen's  Smelting  Co.,  4  B.&  S.  (Q.  B.),  608; 
Brill  \\  Flagler,  23  Wend.  354;  Fickard  y.  Collins,  2Z  Barb.  444; 
Wood's  Law^f  Nuis.,  §  5,  or  the  burning  of  a  brickkiln,  from  which 
gases  escape  which  injure  the  trees  of  persons  in  the  neighborhood  ; 
Campbell  v.  Seaman,  G3  N.  Y.  568  ;  s.  c,  20  Am.  Rep.  567.  Of  the 
lattet"  class  also  are  those  where  the  owner  blasts  rocks  with  gun- 
powder, and  the  fragments  are  liable  to  be  thrown  on  the  premises 
and  injure  the  adjoining  dwelling-houses,  or  the  owner  or  persons 
there  being,  or  where  persons  travelling  may  be  injured  by  such  use. 
Hay  V.  Coho^  Co.,  3  Barb.  42 ;  8.  c,  2  N.  Y.  159 ;  Tremain  v.  Cohoes 
Co.,  2  N.  Y.  163 ;  Fixley  v.  Clark,  35  id.  523. 

Most  of  the  cases  cited  rest  upon  the  maxim  *^  sic  utere  ttto,'* 
etOi,  and  where  the  right  to  the  undisturbed  possession  and  enjoys 
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meDt  of  property  comes  in  conflict  with  the  rights  of  others,  that 
it  is  better,  as  a  matter  of  public  policy,  that  a  single  individual 
should  surrender  the  use  of  his  land  for  especial  purposes  injurious 
to  his  neighbor  or  to  others,  than  that  the  latter  should  be  deprived 
of  the  use  of  their  property  altogether,  or  be  subjected  to  great, 
danger,  loss  and  injury,  which  might  result  if  the  rights  of  the  for- 
mer wen;  without  any  restriction  or  restraint 

The  keeping  of  gunpowder  or  other  materials  in  a  place,  or  under 
circumstances,  where  it  would  be  liable,  in  case  of  explosion,  to 
injure  the  dwelling-houses  or  the  persons  of  those  residing  in  close 
proximity,  we  think,  rests  upon  the  same  principle,  and  is  governed 
by  the  same  general  rules.  An  individual  has  no  more  right  to 
keep  a  magazine  of  powder  upon  his  premises,  which  is  dangerous, 
to  the  detriment  of  his  neighbor,  than  he  is  authorized  to  engage 
in  any  other  business  which  may  occasion  serious  consequences. 

The  counsel  for  the  defendant  relies  upon  the  case  of  People  v. 
SandSy  1  Johns.  78;  3  Am.  Dec.  296,  to  sustain  the  position  that  the 
defendant's  business  was  neither  a  public  nor  a  private  nuisance.  That 
was  an  indictment  for  keeping  a  quantity  of  gunpowder  near  dwelling 
houses  and  near  a  public  street ;  and  it  was  held  (Spencer,  J.,  dis- 
senting), that  the  fact  as  charged  did  not  amount  to  a  nuisance,  and 
that  it  should  have  been  alleged  to  have  been  negligently  and  im- 
providently  kept.  It  will  be  seen  that  the  case  was  disposed  of  upon 
the  form  of  the  indictment,  and  while  it  may  well  be  that  an  alle- 
gation of  negligence  is  necessary  where  an  indictment  is  for  a  pub- 
lic nuisance,  it  by  no  means  follows  that  negligence  is  essential  in 
a  private  action  to  recover  damages  for  an  alleged  nuisance.  In 
Myers  v.  Malcolm,  6  Hill,  292,  it  was  held  that  the  act  of  keeping 
a  large  quantity  of  gunpowder  insufficiently  secured  near  other 
buildings,  thereby  endangering  the  lives  of  persons  residing  in  the 
vicinity,  amounted  to  a  public  nuisance,  and  an  action  would  lie 
for  damages  where  an  explosion  occurred  causing  injury.  Nelson, 
C.  J.,  citing  People  v.  Sands,  supra,  says :  "  Upon  the  principle  that 
nothing  will  be  intended  or  inferred  to  support  an  indictment,  the 
court  said,  for  aught  they  could  see,  the  house  may  have  been  one 
built  and  secured  for  the  purpose  of  keeping  powder  in  such  a  way 
as  not  to  expose  the  neighborhood  ; "  and  he  cites  several  authori- 
ties which  uphold  the  doctrine  that  where  gunpowder  is  kept  in 
such  a  place  as  is  dangerous  to  the  inhabitants  or  passengers,  it 
Vol.  XXXVT  — 83 
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will  be  regarded  as  a  nuisance.     The  case  of  People  v.  Sands  is  not 
therefore  controlling  upon  the  question  of  negligence. 

Fillo  V.  Jones,  2  Abb.  Ct.  Ap.  Dec  121,  is  also  relied  upon,  but 
does  not  sustain  the  doctrine  contended  for  ;  and  it  is  there 
held  that  an  action  for  damages  caused  by  the  explosion  of  fire- 
works may  bo  maintained  upon  the  theory  that  the  defendant  was 
guilty  of  a  wrongful  and  unlawful  act,  or  of  default,  in  keeping 
them  at  the  place  they  were  kept,  because  they  were  liable  to  spon- 
taneous combustion  and  explosion,  and  tlius  endangered  the  lives 
of  persons  in  their  vicinity,  and  that  the  injury  was  occasioned  by 
such  spontaneous  combustion  and  explosion. 

It  is  apparent  that  negligence  alone  in  the  keeping  of  gunpowder 
is  not  controlling,  and  that  the  danger  arising  from  the  locality 
where  the  fire-works  or  gunpowder  are  kept,  is  to  be  taken  into  con- 
sideration in  maintaining  an  action  of  this  character.  We  think 
that  the  request  to  charge  was  too  broad  and  properly  refused.  The 
charge  however  should  have  been  in  conformity  with  the  rule 
herein  laid  down,  and  for  the  error  of  the  judge  in  the  charge,  the 
judgment  should  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

Judgment  reversed. 

All  concur. 

NoTS  BT  TBK  Rbpobtbr.—  Iq  White  T.  Colorado  Cent  R.  Co.,!i  Dili.  429,  it  was  held  that 
a  railroad  company,  storing  goods  carried  over  Its  line  in  a  warehouse  untU  caOed  for.  is 
liable  for  the  destruction  of  such  goods  by  a  fire  which  the  firemen  were  deterred  from  ex- 
tinguishing by  the  presence  of  a  large  quantity  of  gunpowder  stored  in  the  same  building 
by  the  company.  On  the  point  in  question  the  trial  court  charged :  **  You  are  advised  that 
Ktoring  a  considerable  quantity  of  powder  in  the  same  house  with  the  plalntiflTs  goods  was 
negligent  conduct,  and  if  the  loss  was  occasioned  by  the  presence  of  powder  in  the  house 
the  defendant  is  liable."  On  appeal  tl^e court  said:  "That  this  principle  is  applicable  to 
ordinary  warehousemen  would  appear  to  be  beyond  question  To  store  or  deposit  gun- 
powder  in  large  quantities  in  any  place  In  a  city  where  it  will  endanger  life  and  property. 
la  a  public  nuisance.  Cheatham  v.  iShearon,  1  Swan,  218 :  Myers  v.  MaJUxKm^  6  HUl,  W8. 
The  case  in  6  Hill  shows  that  the  party  storing  the  powder  will  be  liable  for  any  damage 
Jiat  may  arise  from  it.  And  the  same  view  is  expressed  in  some  of  the  text-books.  1 
\dd.  on  Torts.  808;  Wood  on  Nuis.,  S 142." 

See  C(tyo/2X^nv.3reCarm<icfc,  84  Ohio  St.  688;  s.  o.,88  Am.  Bei».«8;  McAndrtMi'w. 
OoUerdt  amU^  p.  086 
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Hoy  v.  Holt. 

(91  Penn.  St.  88.) 
Landlord  and  tenarU  —  covenant  to  repair  —  aceiderUal  destruction. 

An  express  and  unconditional  covenant  hy  one  in  poaBession  of  real  estate^ 
either  as  tenant  or  bailee,  to  repair  and  keep  in  repair,  binds  blm  to  rebuild 
in  case  of  destruction  by  fire  or  otlier  accident 

ACTION  for  breach  of  covenant  in  a  lease.     The  opinion  states 
the  case.     The  defendants  had  judgment  below. 

Adam  Hoy  and  A.  0,  Furst,  for  plaintiff  in  error. 

Alexander  (^  Bower  and  Beaim-  iC*  Qephart,  for  defendants  in 
error. 

PAXSONy  J.  the  mill  in  controversy  having  been  destroyed  by 
fire  during  the  defendants'  occupancy  of  it,  and  before  they  had 
completed  the  cutting  and  manufacturing  of  the  timber  purchased 
of  the  plaintiff,  the  defendants  allege  that  they  are  under  no  lia- 
bility to  buildy  or  compensate  the  plaintiff  for  his  loss,  because  the 
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oontraot  between  the  parties  was  not  a  lease ;  bat  that  it  was  a  sale 
as  to  the  timber,  and  a  bailment  as  to  the  mill.  It  is  not  important 
by  what  name  we  call  the  contract  It  is  material  to  know  what 
the  parties  agreed  to  do.  Briefly  stated,  the  plaintiff  sold  to  the 
defendants  his  timber  upon  a  certain  tract  of  land  at  a  stipulated 
price  per  thousand  feet,  with  the  privilege  of  a  portable  steam  saw- 
mill belonging  to  plaintiff  and  upon  the  premises,  for  the  purpose 
of  manufacturing  said  timber.  The  defendants  covenanted  ''to 
put  said  saw^mill  in  good  repair  and  good  working  order,  and  the 
same  so  keep  ;  and  when  all  said  timber  is  sawed  into  lumber  and 
manufactured  into  shingles,  to  deliver  said  saw-mill  to  said  Hoy 
(plaintiff),  in  reasonable  good  condition  and  repair.''  Now,  whether 
we  call  this  a  lease  or  a  bailment,  the  covenant  remains,  and  the 
defendants  must  show  that  they  have  performed  it,  or  that  they 
are  excused  from  its  performance  by  some  legal  reason. 

It  has  always  been  considered  that  where,  in  a  lease  there  is  an 
express  and  unconditional  agreement  to  repair  and  keep  in  repair, 
the  tenant  is  bound  to  do  so,  though  the  premises  be  destroyed  by 
fire  or  other  accident  See  Chit  Cent  336;  Add.  Cont  374:;  Breck- 
iwck  V.  Pritchardy  6  T.  R.  750;  Bullock  v.  Drommitty  id.  650 ;  Leeds 
V.  Clieelham,  1  Sim.  146;  Digby  v.  Atkinson^  4  Camp.  275;  Phillips 
V.  Stevens,  16  Mass.  238;  Linn  v.  Ross,  10  Ohio,  412.  And  it  is  no 
defense  to  the  claim  for  rent  that  the  premises  had  been  destroyed 
by  fire,  and  that  the  landlord  had  received  the  insurance  money. 
Magaw  v.  Lambert,  3  Barr,  444 ;  Fisher  v.  Milliken,  8  id.  121;  Dyer 
V.  Wightman,  16  P.  F.  Smith,  427;  Bussman  v.  Oansf^,  22  id.  285. 
The  case  of  Pollard  v.  Sliaaffer,  1  Dallas,  210,  was  cited  as  sustain- 
ing a  contrary  view.  But  in  that  case  it  was  specially  pleaded  by 
the  defendant  "that  an  alien  enemy,  to  wit,  the  British  army,  com- 
manded by  General  Sir  William  Howe,  on  the  1st  of  September, 
1777,  had  invaded  the  city  of  Philadelphia,  had  taken  possession  of 
the  premises,  and  held  the  same  until  the  end  of  the  term,  and 
afterward;  and  that  during  the  period  they  held  possession,  they 
had  committed  the  waste  and  destruction,"  etc.  In  the  case  in 
hand  the  injury  was  not  occasioned  by  the  act  of  God  or  a  public 
enemy.  It  was  an  accident,  not  necessarily  the  fault  of  the  defend- 
ants, but  one  which  they  could  have  protected  themselves  against, 
either  by  an  insurance,  or  by  an  exception  in  the  contract  The. 
latter  is  very  common  iu  this  Stote ;  indeed,  there  are  few  leases 
here  that  do  not  contain  an  exception  in  case  of  fire.    This  is  the 
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reason^  in  a)l  probability,  why  our  books  are  so  meagre  of  authority 
upon  this  point 

It  is  conceded  that  the  contract  in  controversy  is  not  technically 
a  lease.  It  is  however  one  of  a  class  quite  common  in  the  lumber 
regions,  and  known  as  timber  leases.  In  such  cases  the  timber  is 
paid  for  at  fixed  rates,  and  such  possession  of  the  premises  given, 
and  for  such  time  as  is  uecessaj*y  to  remove  it.  And  there  is  an 
analogy  between  this  contract  and  ordinary  leases  of  real  estate  so 
far  as  the  liability  to  repair  is  concerned.  If  however  the  defend- 
ants are  right  in  their  position,  that  the  contract  was  a  mere  bail- 
ment of  the  mill,  their  covenant  is  still  in  their  way.  For  while  it 
is  undoubtedly  the  general  rule  in  case  of  bailments,  that  the  thing 
hired  is  lost  or  injured  by  inevitable  casualty,  or  by  superior  force, 
and  without  any  fault  of  the  hirer,  he  is  exonerated  from  all  risk 
(Story  on  Bailments,  §  408),  yet  the  rule  is  laid  down  by  the  same 
eminent  authority,  that  bailees  may  be  responsible  for  accidents  by 
special  contract.  Id.  29.  If  the  defendants  were  bailees  of  the  mill, 
they  were  so  by  special  conti-act,  with  a  special  covenant  to  repair, 
and  the  cases  cited  of  common-law  bailments  do  not  apply.  The 
one  raises  a  duty  created  by  the  party,  the  other  a  duty  created  by 
the  law.  The  distinction  between  them  is  well  defined  by  Sergeant 
Williams  in  his  edition  of  Sir  Edward  Saunder's  Beports,  2  Saund. 
69 ;  WaUo7i  v.  WaterhousSy  id.  422,  note  2.  *'  When  the  law  creates 
aduty>  and  the  party  is  disabled  to  perform  it  without  any  default  in 
him,  and  he  has  no  remedy  over,  the  law  will  excuse  it,  as  in  waste, 
if  a  house  be  destroyed  by  tempest  or  by  enemies,  the  lessee  is  ex- 
cused; so  in  escape,  if  a  prison  be  destroyed  by  tempest  or  enemies, 
the  gaoler  is  excused;  but  when  the  party,  by  his  own  contract, 
creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good, 
if  he  may,  notwithstanding  any  accident  by  inevitable  necessity, 
because  he  might  have  provided  against  it  by  his  contract.  And 
therefore  if  a  lessee  covenant  to  repair  a  house,  though  it  be  burnt 
by  lightning,  or  thrown  down  by  enemies,  yet  he  is  bound  to  repair 
it" 

It  is  a  reasonable  interpretation  of  this  <}ontract  that  the  parties 
contemplated  the  return  of  the  mill  when  the  contract  was  over, 
''in  reasonable  good  condition  and  repair."  The  contract  so  stipu- 
lates. The  defendants  were  to  put  the  mill  in  good  order  and  re- 
pair, and  keep  it  so.  This  was  doubtless  with  a  view  to  enable  the 
plaintifiF  to  manufacture  the  balance  of  his  timber  after  the  defend* 
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ants  had  ceased  operations.  Not  only  was  this  the  plaintiff's 
understanding  of  the  contract,  but  he  appears  to  have  given  a  con- 
sideration for  it.  He  says  in  his  testimony:  ^'  I  reduced  the  price 
of  the  timber  down  to  S3 .50  for  their  timber,  when  the  Snow  Shoe 
Company  got  $5  for  their  timber.  So  I  made  a  reduction  for  re- 
pairs of  the  mill  that  I  should  get  a  good  mill  and  put  down  the 
price  of  the  timber."  This  testimony  does  not  appear  to  have  been, 
contradicted.  The  plaintiff  having  made  an  abatement  in  the  price 
of  the  timber  for  the  very  purpose  of  having  the  mill  restored  to 
him  in  good  ordtr,  and  the  defendants  having  covenanted  to  restore, 
no  sufficient  reason  has  been  shown  why  they  should  not  be  neld 
to  their  covenant 

The  judgment  is  reversed,  and  a  venire  facias  de  novo  awarded. 

Judgmont  reversed. 


MA178FIELD   COAL  AND   COKE  COMPAlTr  V.  MoEjTEBT. 

(91  Penn.  Bt.  185.) 
Measure  of  damages  —  negligence  —  eontrOnttory  ns^igence. 

In  an  action  of  damages  for  negligence  producing  death,  the  measare  of 
damages  is  the  pecuniary  loss,  measured  by  the  probable  earnings  of  the 
deceased,  without  considering  the  opportnnities  of  acquiring  wealth  by 
change  of  circumstances  in  his  life. 

In  action  of  damages  against  a  master  for  negligence  causing  death  of  a 
servant  by  means  of  the  fall  of  an  unsafe  bridge,  over  which  the  servant 
was  driving  with  a  heavy  load,  the  servant  being  well  acqnainted  with  the 
structure,  and  it  being  manifestly  insecure  and  unsafe,  it  was  held,  that  the 
servant  was  guilty  of  such  contributory  negligence  as  prevented  recovery. 

ACTION  of  damages  for  negligence  causing  death.  The  de- 
ceased was  in  the  employ  of  defendants,  and  met  his  death 
by  the  fall  of  a  bridge.  The  opinion  states  the  case.  The  plaint* 
iffs  had  judgment  below. 

J,  G.  MacConnell  and  D.  T.  Waison,  for  plaintiffs  in  error. 

K  Edgar  Galhreth,  R.  M.  Oihson  and  Thomas  M.  MarAaih  for 

defendants  in  error. 
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Paxsok,  J.  The  question  of  the  measure  of  damages  in  cases 
arising  under  the  acts  of  15th  April,  1851,  Pamph.  L.  674,  and  of 
the  26th  April,  1855,  Pamph.  L.  309,  authorizing  the  widow  and 
children  of  a  decedent,  whose  death  has  been  caused  by  negligence, 
to  recover  from  the  person  or  persons  whose  negligence  was  the 
cause  of  such  death  damages  therefor,  is  not  free  from  difficulty. 
The  plain  object  of  the  act  was  to  provide  a  mode  by  which  the 
family  of  one  who  has  lost  his  life  under  such  circumstances  might 
recover  a  reasonable  compensation  for  the  pecuniary  loss  sustained. 
It  was  not  intended  to  make  families  suddenly  rich  by  the  loss  of 
their  head  nor  to  bring  about  an  equal  division  of  property.  In 
itself  the  act  was  right  and  proper,  and  if  enforced  in  a  spirit  of 
impartial  justice  to  all  concerned  cannot  fail  to  prove  highly  bene- 
ficial. * 

It  was  early  held  that  in  such  an  action,  exemplary  damagcf? 
could  not  be  recovered,  but  that  they  must  be  compensatory  only. 
See  Pennsylvania  Railroad  Co,  v.  Hendersoji,  1  P.  F.  Smith,  315, 
and  Same  v.  Keller,  17  id.  300.  Nor  can  the  damages  be  enhanced 
by  any  consideration  of  pain  to  the  deceased  or  anguish  to  the 
survivors.  Id.  It  is  therefore  a  mere  question  of  compensation. 
AVhat  compensation  may  be  recovered  under  such  circumstances:' 
The  act  of  4th  April,  1868,  Pamph.  L.  58,  says  such  compensation 
only  as  tlio  evidence  shall  clearly  prove  to  have  been  pecuniarily 
suffered  or  sustained.  I  know  of  no  more  accurate  rule  for  the 
measure  of  damages  than  the  one  laid  down  by  the  present  chief 
justice  in  Pennsylvania  Railroad  Co.  v.  Butler,  7  P.  F.  Smith,  335: 
*^\ftor  an  attentive  examination  and  review  of  all  the  cases  which 
have  heretofore  been  decided,  we  are  of  opinion  that  the  proper 
measure  of  damages  is  the  pecuniary  loss  suffered  by  the  parties 
entitled  to  the  sum  to  be  recovered  without  any  solatium  for  dis- 
tress of  mind,  and  that  loss  is  what  the  deceased  would  have 
probably  earned  by  his  intellectual  or  bodily  labor  in  his  business 
or  profession  during  the  residue  of  his  life- time  and  which  would 
have  gone  for  the  benefit  of  his  children,  taking  into  consideration 
his  age,  ability  and  disposition  to  labor,  and  his  habits  of  living 
and  expenditure."  Any  rule  that  judicial  research  and  experience 
may  suggest  must  necessarily  be  more  or  less  vague,  and  leave  much 
to  the  sound  discretion  of  the  jury.  The  character  of  many  of 
the  verdicts  rendered  in  such  cases  admonishes  us  that  it  would  be 
unwisf  to  enlarge  the  rule  as  above  stated  in  Railroad  Co.  v.  Butler. 
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In  his  answerto  the  plaintiffs'  fifth  point  the  learned  judge  went 
beyond  any  of  the  cases  cited.  In  the  point  referred  to  the  court 
was  asked  to  instruct  the  jury  that  '^  the  damages  which  may  be 
allowed  in  this  action  may  be  summed  up,  as  the  pecuniary  value 
of  the  life  of  John  McEnery  to  his  family,  including  wages  and  all 
such  service  as  a  father  could  render  of  pecuniary  value  to  the 
wife  and  children,  whilst  the  jury  are  at  liberty  to  take  into  con- 
sideration questions  of  health,  liability  to  accident  or  death.  They 
may  also  consider  the  opportunities  of  acquiring  wealth  or  fortune 
by  change  of  circumstances  m  lifeP  This  point  the  learned  judge 
affirmed  without  qualification.  No  fault  is  found  with  the  first 
sentence  of  the  point,  but  the  affirmance  of  that  portion  I  have 
italicised  gave  the  jury  a  license  that  was  pi'actically  without 
limit.  It  was  substituting  for  the  ordinary,  reasonable  and  prob- 
able incidents  of  life,  that  which  was  speculative  and  unusual. 
What  are  "the  opportunities  of  acquiring  wealth  or  fortune  by 
change  of  circumstances  in  life,"  and  how  can  a  jury  measure 
them?  A  laborer  toiling  in  the  mines  may  by  chance  pick  up  a 
nugget  of  gold  worth  a  fortune.  Industry,  thrift  and  sagacity 
have  enabled  some  poor  men  to  become  millionnaires.  The  cases 
however  are  exceptional.  They  are  only  the  possibilities  of  life. 
Looking  at  mere  possibilities,  this  unfortunate  mule-driver,  had  he 
lived,  might  have  become  president  of  the  United  States.  Yet  to 
estimate  the  damages  to  his  family  by  his  death  upon  the  basis  of  a 
president's  salary  would  be  worse  than  a  burlesque  upon  the 
administration  of  the  law.  Such  a  principle,  carried  to  its  logical 
conclusion,  might  bankrupt  any  person,  firm  or  corporation  en- 
gaged in  a  business  which  involved  the  use  of  an  element  of  danger. 
The  point  in  question  was  probably  framed  by  way  of  set-off  to  the 
defendant's  eighth  point,  in  which  the  court  was  requested  to  in- 
struct the  jury  that  in  arriving  at  the  value  of  the  deceased's  life 
they  should  consider  "the  uncertainty  of  life,  the  uncertainty  of 
health,  the  uncertainty  of  constant  employment,  and  should  also 
consider  how  much  it  would  have  cost  to  board  and  clothe  the 
decedent."  This  point  was  properly  affirmed.  The  incidents  to 
which  it  refers  are  such  as  are  usual  in  the  course  of  a  man's  life. 
Nothing  is  more  certain  than  that  life,  health  and  constant  employ- 
ment are  uncertain.  It  is  reasonable,  therefore,  that  these  elements 
should  be  considered  by  a  jury  m  estimating  the  value  of  a  man's 
life  to  his  family.     There  is  a  degree  of  uncertainty  about  them,  it 


Digitized  by 


Google 


NOVEMBER  TERM,  ISTl).  (JCS 

Mansfield  Coal  and  Coke  Company  v.  McEnerj. 

18  true,  which  makes  it  difScuIt  for  any  jury  to  arrive  at  a  strictly 
accurate  coDclusion.  This  renders  it  the  more  necessary  that  to 
those  admitted  elements  of  uncertainty,  there  shall  not  be  added 
others  which  are  purely  speculative.  There  was  error  in  affirming 
the  italicised  portion  of  plaintiffs'  fifth  point. 

[Omitting  other  matters.] 

I  have  endeavored  to  show  in  the  discussion  of  the  plaintiff's  first 
point  (2d  assignment)  that  if  the  defendants  exercised  ordinary 
care  and  skill  in  the  selection  of  employees  to  construct  the  bridge 
they  would  not  be  responsible  for  defects  resulting  from  its  origi- 
nal construction.  If  however  the  defendants  had  knowledge  of 
such  defects,  more  especially  if  notice  had  been  given  to  them 
thereof,  and  they  had  neglected  to  make  the  necessary  repairs,  they 
would  be  responsible  not  only  to  strangers,  but  even  to  one  of  their 
employees,  provided  he  was  not  chargeable  with  concurring  negli- 
gence or  want  of  proper  care,  or  neglect  of  duty  on  his  part  This 
brings  us  to  the  important  point  in  this  branch  of  the  case.  It  has 
been  repeatedly  held,  in  fact  there  is  no  conflict  of  authority  upon 
this  question,  that  where  an  employee  has  knowledge  of  machinery 
being  defective  and  dangerous,  and  in  the  course  of  his  employment 
continues  to  use  it,  without  notifying  his  employer  of  such  defect 
and  asking  him  to  repair,  he  voluntarily  accepts  the  risk,  and  can- 
not in  case  of  injury  from  such  cause  recover  damages  therefor. 
The  rule  is  thus  stated  by  Cockburn,  C.  J.,  in  Clarke  v.  Holmes,  7 
Hurlst  &  N.  937:  *' Where  a  ser>'ant  is  employed  on  machinery 
from  the  use  of  which  danger  may  arise,  it  is  the  duty  of  the  mas- 
ter to  take  due  care,  and  to  use  all  reasonable  means  to  guard 
against  and  prevent  any  defects  from  which  increased  and  unnec- 
essary danger  may  occur.  Ko  doubt  when  a  servant  enters  on  an 
employment  from  its  nature  necessarily  hazardous,  he  accepts  the 
service  with  the  risks  incidental  to  it;  or  if  ho  thinks  proper  to 
accept  an  employment  on  machinery  defective  in  its  construction, 
or  from  the  want  of  proper  repair,  and  with  knowledge  of  the  facts 
enters  on  the  service,  the  master  cannot  be  held  liable  for  injury 
to  the  servant  within  the  scope  of  the  danger  which  both  the  con- 
tracting parties  contemplated  as  incidental  to  the  employment.*' 
It  is  said  in  Whart.  on  Ev.,  §  212,  that  '*  A  railroad  or  other  em- 
ployer  is  not  required  to  exercise  that  exquisite  and  exhaustive 
care  in  the  constant  examination  and  overhauling  of  its  machinery 
and  works  which  would  be  incompatible  with  the  proper  further- 
VoL.  XXXVI  — 84 
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aiice  of  business.  And  if  in  such  case  the  employee  knew  of  the 
particular  defect  ho  is  precluded  from  recovering  on  the  ground 
above  stated.  The  only  basis,  indeed,  on  which  he  can  be  entitled 
to  recover  ♦  ♦  ♦  is  that  not  knowing  as  to  the  special  defect 
through  which  he  was  injured,  he  had  a  right  to  presume  that  the 
structure  had  the  proper  appliances  to  enable  him  properly  to  do 
his  work."  In  Mad  River  and  Lake  Brie  Railroad  Co.  v.  Barber^ 
5  Ohio  St.  541,  the  action  was  brought  by  a  conductor  against  the 
company,  on  whose  trains  he  was  running,  to  recover  damages  for 
injuries  received,  on  the  ground  that  the  injury  was  the  result  of 
the  insufficiency  of  the  cars  and  defects  in  the  machinery  of  the 
train.  It  was  held  by  the  court  that  "  if  he  (the  conductor)  knew 
of  the  defects  and  insufficiency  of  the  cars  or  machinery,  and  with- 
out taking  the  necessary  and  proper  precaution  to  guard  against 
danger,  continued  to  use  them,  he  took  upon  himself  the  risk  and 
waived  his  right  as  against  the  company."  In  Priestley  v.  Fowler, 
3  M.  &  W.  1,  it  is  said:  *' The  mere  relation  of  the  master  and 
servant  never  can  imply  an  obligation  on  the  part  of  the  master  to 
take  more  care  of  the  servant  than  ho  may  reasonably  be  expected 
to  do  of  himself.  He  is  no  doubt  bound  to  provide  for  the  safety 
of  his  servant  in  the  course  of  his  employment,  to  the  best  of  his 
information,  judgment  and  belief.  The  servant  is  not  bound  to 
risk  his  safety  in  the  service  of  his  master,  and  may,  if  he  thinks 
fit,  decline  any  service  in  which  he  reasonably  apprehends  injury  to 
liimself;  and  in  most  of  the  cases  in  which  damage  may  be  incurred, 
if  not  in  all,  he  is  just  as  likely  to  be  acquainted  with  the  probabil- 
ity and  extent  of  it  as  the  master."  If  he  has  such  knowledge  he 
is  negligent  in  disregarding  it,  and  takes  the  risk.  Whart  Neg., 
§  217.  It  was  accordingly  held  in  Seymour  v.  Jfaddox,  16  Q.  B. 
(N.  S.)  326,  that  where  there  was  a  hole  in  the  floor  over  which  the 
plaintiff  had  to  pass  in  the  dark,  and  it  was  not  lighted  or  guarded, 
and  he  knew  its  condition  but  chose  to  pass  in  the  dark,  he  did  so 
at  his  own  risk.  Frazier  v.  Pennsylvania  Railroad  Co,,  supra,  was 
an  action  brought  by  a  brakesman  for  injuries  resulting  from  the 
negligence  of  the  conductor  of  the  train,  the  allegation  being  that 
the  company  knew  of  the  incompetency  of  the  conductor  and  jret 
continued  him  in  their  employ.  It  was  held,  Lowrib,  0.  J.,  deUv. 
ering  the  opinion  of  the  court,  that  **  If  the  plaintiff  knew  that  his 
conductor  was  habitually  careless,  and  chose  to  continue  his  service 
with  him,  and  did  not  inform  the  company  of  his  known  acts  of 
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carelessness  and  refuse  to  serve  with  hitn,  he  can  have  no  claim 
against  the  company  for  injuries  suffered  from  farther  carelessness, 
even  if  the  company  did  also  know."  And  see  authorities  there 
cited,  and  also  in  foot-note  at  section  214  of  Whart.  on  Neg.  In 
this  country  tlie  rule  has  been  so  far  modified  as  to  hold  that  a 
servant  does  not  by  remaining  in  his  master's  employ,  with  knowl- 
edge of  defects  in  the  machinery  be  is  obliged  to  nse,  assume  the 
risks  attendant  on  the  use  of  such  machinery,  if  he  has  notified  his 
employer  of  such  defects,  or  protested  against  them  in  such  a  way 
as  lo  induce  a  confidence  that  they  will  be  remedied.  Whart.  on 
Neg->  §  221,  citing  Kroy  v.  Chicago,  R.  L  &  P.  Railroad  Co.,  32 
Iowa,  357;  Oreenleafy,  Dubuque  £  Sioux  City  Railroad  Co.,  33  id. 
52;  Snow  v.  Eousatonic  Railroad  Co.,  8  Allen,  441. 

It  remains  but  to  apply  these  well-settled  principles  of  law.  It 
was  not  a  controverted  fact  that  John  McEnery,  the  deceased,  had 
been  using  this  bridge  constantly  for  some  months  prior  to  his 
death;  that  he  drove  a  mule  team  of  loaded  coal  cars  over  it  daily, 
if  not  several  times  each  day.  The  plaintiffs  proved  that  the 
bridge  was  in  an  exceedingly  dangerous  condition;  that  it  swayed 
from  side  to  side  as  teams  passed  over  it,  so  that  the  horses  could 
scarcely  keep  their  feet.  The  unsafe  condition  of  the  bridge  there- 
fore was  patent;  it  must  have  been  known  to  the  deceased;  it 
could  not  have  been  otherwise;  yet  with  such  knowledge  he  volun- 
tarily continued  in  the  service  and  gave  no  notice  to  his  employers 
of  its  dangerous  condition,  nor  did  he  make  any  protest  against 
being  subjected  to  such  perils.  If  the  plaintiffs'  testimony  be 
true,  and  we  must  assume  it  for  the  pui'poses  of  this  point,  by  their 
own  showing,  John  McEnery,  the  deceased,  was  guilty  of  gross 
negligence  in  exposing  himself  upon  such  a  structure,  and  took 
upon  himself  the  risk  of  injury  from  such  cause.  The  defendants' 
fourteenth  point  ought  to  have  been  afiSrmed. 

[Omitting  other  matters.] 

Judgmeni  reversed. 
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Potter  v.  Warnbk* 

(91  PsDD.  St.  3a&) 
Negligence  —  malpractice  —.  eontrUmtorjf  negligence. 

The  measure  of  ekill  which  a  physician  is  bound  to  exercise  is  not  aifeeted  hj 
hiB  ref Qsal  of  the  proffer  of  assistance  from  other  physicians. 

If  a  patient  contributes  to  present  sufferings  and  permanent  injury,  attributed 
to  malpractice  of  a  physician,  by  disregard  of  his  instructions,  either  per- 
sonally or  by  those  in  charge  of  the  patient,  there  can  be  no  recovery  in 
damages.    {See  note,  p.  670.)  h 

ACTION  of  malpractice.     The  opinion   states  the  case.    The 
plaintiff  had  judgment 

Knox  (&  Reed  and  W.  D,  Moore^  for  plaintiff  in  error. 

/.  McF.  Carpenier,  C.  W.  McCord  and  J.  K.  F.  Duff,  for  defend- 
ant  in  error. 

Mebcub,  J.  This  was  an  action  on  the  case  against  the  plaint- 
iff in  error,  a  physician  and  surgeon,  for  malpractice  in  treating  the 
defendant  in  error.  When  about  eight  years  of  age  the  latter  was 
run  over  by  a  coal  car.  The  Avheel  passed  over  his  leg  near  the 
ankle,  thence  up  the  outside  of  the  leg,  cutting  the  tendons,  mus- 
cles and  ligaments  at  the  knee.  The  evidence  was  conflicting  as  to 
whether  the  joint  was  dislocated  or  the  bone  fractured. 

When  a  physician  or  surgeon  takes  the  charge  of  a  patient,  he 
assumes  an  implied  obligation  to  treat  the  case  with  reasonable  dili- 
gence, carefulness  and  skill.  It  is  however  the  duty  of  the  patient 
to  submit  to  the  treatment  prescribed,  and  to  follow  the  directions 
given,  provided  they  be  such  as  a  physician  of  ordinary  skill  would 
adopt  or  sanction.  Having  assumed  the  charge  of  the  boy  Warner, 
the  measure  of  professional  skill  which  the  plaintiff  in  error  was 
bound  to  exercise  did  not  depend  on  whether  or  not  he  refused  the 
proffered  assistance  of  other  medical  men.  His  refusal  was  no  more 
than  an  implied  declaration  of  his  ability  to  treat  the  case  properly. 
By  assuming  and  continuing  the  charge  of  the  patient,  he  was  under 
an  obligation  to  exercise  a  degree  of  skill  which  was  neither  in- 
creased nor  diminished  by  such  refusal.  Hence  the  affirmance  of 
the  fourth  point  submitted  by  the  defendant  in  error  was  calculated 
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to  mislead  the  jury,  bj  conveying  the  idea  that  the  refusal  of  such 
assistance  imposed  on  the  plaintiff  the  exercise  of  a  higher  degree 
of  skill  than  would  otherwise  be  required  of  him. 

The  claim  was  to  recover  damages  for  unnecessary  pain  suffered, 
protracted  illness,  and  permanent  injury  to  the  leg 

In  addition  to  evidence  of  the  exercise  of  proper  attention  and 
skill  on  the  part  of  the  plaintiff  in  error,  he  also  gave  evidence 
tending  to  prove  that  all  the  causes  of  complaint  were  produced  by 
a  neglect  and  refusal  of  the  defendant  in  error  to  follow  the  reason- 
able directions  given  by  the  plaintiff  in  error.  It  was  therefore 
claimed  that  if  the  defendant  in  error  was  guilty  of  contributory 
negligence  in  producing  the  injuries  complained  of  he  could  not 
recover.  The  court  however  said  to  the  jury,  "  the  doctrine  of  con- 
tributory negligence,  if  it  is  properly  applied  to  this  case,  does  not 
control  it.  The  defendant  is  charged  with  unskillf ulness  and  negli- 
gence in  his  professional  treatment  of  the  plaintiff.  If  ho  was  guilty 
of  unskillf  ulness  or  negligence  which  directly  caused  any  injury  to 
the  plaintiff,  he  is  responsible  for  such  injury  to  the  plaintiff  ;  but 
of  course  he  is  not  responsible  for  any  injury  resulting  from  any 
other  cause.  For  instance,  the  permanent  deformity  of  the  limb 
may  have  resulted  from  the  fault  of  the  boy  or  his  parents,  for 
which  the  defendant  could  not  be  responsible ;  yet  if  the  boy  suf- 
fered unnecessary  pain  or  a  protracted  illness  from  the  fault  of  the 
defendant,  he  would  be  responsible  for  that" 

The  learned  judge  failed  to  give  due  legal  effect  to  contributory 
negligence  of  the  defendant  in  error.  It  is  true  the  plaintiff  in 
error  was  charged  with  negligence  and  unskillful ness.  Although 
guilty  thereof,  yet  it  did  not  necessarily  follow  that  he  was  liable 
in  damages  therefor.  If  the  contributory  negligence  of  the  defend- 
ant in  error  united  in  producing  the  injuries  complained  of  he  was 
not  so  liable.  This  rule  applies  to  the  unnecessary  pain  and  pro* 
tracted  illness  as  well  as  to  the  permanent  deformity  of  the  limb. 
The  evidence  is  amply  sufficient  to  submit  to  the  jury  the  question 
of  contributory  negligence  on  the  part  of  the  defendant  in  error. 
If  they  find  the  parents  of  the  boy  were  in  charge  of  and  nursed 
him  during  his  sickness,  and  that  they  did  not  obey  the  directions 
of  the  plaintiff  in  error  in  regard  to  the  treatment  and  care  of 
their  son  dnring  such  time,  but  disregarded  the  same  and  thereby 
contributed  to  the  several  injuries  of  which  he  complains,  he 
cannot  recover  therefor.     If  the  injuries  were  the  result  of  mutual 
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and  concurring  negligence  of  the  parties,  no  action  to  recover 
damages  therefor  will  lie.  A  person  cannot  recover  from  another 
for  consequences  attributable  in  part  to  his  own  wrong.  Nor  is 
it  necessary  that  the  negligence  of  each  party  be  eqaal,  to  defeat 
a  recovery.  Cattawissa  Railroad  Co.  v.  Armstrong,  13  Wright, 
186.  It  was  well  said  in  Railroad  v.  Norton,  12  Harris,  465, 
''  the  law  has  no  scales  to  determine  in  such  cases  whose  wrong- 
doing weighed  most  in  the  compound  that  occasioned  the  mischief/' 
It  follows  that  in  so  far  as  the  several  assignments  of  error  are  in 
conflict  with  this  opinion  they  are  sustained.  Beyond  that  we 
discover  no  error. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Judgment  reversed. 

Note  by  thb  Kbporter.— In  HUtbcurd  v.  ThnmpMn^  109  Man.  288,  it  was  held  that  a 
patient  cannot  recover,  either  in  contract  or  in  tort  for  injuries  consequent  upon  unskill- 
ful or  negligent  treatment  by  his  physician,  if  his  own  negligence  directly  contributed  to 
them  to  an  extent  which  cannot  be  distinguished  and  separated.  The  court  said,  the. 
instructions  *^  seem  to  us  to  contain  a  careful  and  accurate  discrimination  between  the 
different  aspects  of  the  case  as  the  jury  might  And  the  facts  to  be.  They  were  first 
instructed  that  *  if  it  be  impossible  to  separate  the  injury  occasioned  by  the  neglect  of  the 
plaintiff  from  that  occasioned  by  the  neglect  of  the  defendant  the  plaintiff  cannot  recover; ' 
but  the  judge  added:  *If  however  they  can  be  separated,  for  such  injury  as  the  plaintiff 
may  show  thus  proceeded  solely  'rom  the  want  of  ordinary  skill  or  ordinary  care  of  the 
defendant  he  may  recover.*  The  first  part  states  the  ordinary  rule  as  to  the  negligence  of 
the  plaintiff;  the  second  states  the  proper  limitation  of  the  rule.  It  is  an  important  limi^ 
tation,  for  a  physician  may  be  called  to  prescribe  for  cases  whi<^  originated  in  the  care- 
lessness of  the  patient,  and  though  such  carelessness  would  remotely  contribute  to  the 
injury  sued  for,  it  would  not  relieve  the  physician  from  liability  for  his  distinct  negligence 
and  the  separate  injury  occasioned  thereby.  The  patient  may  also,  while  he  is  under 
treatment,  injure  himself  by  his  own  carelessness;  yet  he  may  recover  of  the  physician  if 
he  carelessly  or  unskillfuUy  treats  him  afterward,  and  thus  does  him  a  distinct  injury. 
In  such  cases  the  plaintiff's  fault  does  not  directly  contribute  to  produce  the  injury 
sued  for." 

In  QdMibnan  v.  Seott,  25  Ohio  St.  86,  it  was  held  that  if  the  patient  neglects  to  obey  the 
reasonable  instructions  of  the  surgeon,  and  thereby  contributes  to  the  injury  complained 
of,  he  cannot  recover  for  such  injury :  but  the  information  given  by  a  surgeon  to  his 
patient  concerning  the  nature  of  his  malady  is  a  circumstance  that  should  be  considered 
in  determining  whether  the  patient  in  disobeying  the  instructions  of  the  surgeon  was 
guilty  of  contributory  negligence  or  not. 

In  McCandle83  v.  McWha,  22  Penn.  St.  261,  WooxywARD,  J.,  said:  "Nothing  can  be  more 
clear  than  that  it  is  the  duty  of  the  patient  to  co-operate  with  his  professional  adviser,  and 
to  conform  to  the  necessary  prescriptions;  but  if  he  will  not,  or  under  the  pressure  of  pain 
cannot,  his  neglect  is  his  own  wrong  or  misfortune,  for  which  he  has  no  right  to  hold  his 
surgeon  responsible.  No  man  can  take  advantage  of  his  own  wrong  or  charge  his  misfor- 
tunes to  the  account  of  another." 

If  the  patient  is  insane,  and  so  incapable  of  co-operattng  with  the  physician,  oontrfbn* 
toiy  negligence  is  not  imputable.  People  ▼.  N.  T.  HotpUal,  8  Abb.  N.  0. 229.  And  thfai 
inability  the  physician  is  bound  to  take  into  account. 

If  the  physician  has  injured  the  patient  by  his  negUgenoe,  the  refusal  of  the  patient  or 
his  custodians  to  allow  an  experiment  by  another  physician  to  repair  the  injury  is  not  con 
tributor>'  negligence  unless  they  had  reasonable  assurance  of  the  success  of  the  expen 
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ment.  €hamberttn  r.  Moroan,  68  Fodii.  St.  168.  The  court  said:  ** Lb  ft  the  duty  of  a 
penon  who  has  been  injured  by  the  malpractice  of  a  physician  or  sui^geon  to  make  any 
experiment  wtiich  may  be  suggested  to  him,  however  plausible  it  may  appearf  A  man 
who  is  not  himself  a  physician  and  cannot  be  expected  to  know  any  thing  upon  the  sub- 
ject, cannot  be  himself  a  judge  of  such  matters.  It  is  very  reasonable  for  the  father  of 
Hattie  Morgan  to  say  when  Dr.  Richardson  proposed  to  put  her  under  the  influence  of  au 
anffisthetic  and  attempt  to  reduce  the  limb,  *  that  so  long  as  she  was  improving  so  fast  as 
she  had  done  since  he  came  home,  he  should  not  have  it  disturbed.*  Had  Dr.  Ghamberlin 
proposed  this  experiment  there  might  be  some  reason  to  hold  that  he  should  havo  the  op- 
portunity of  redeeming  his  mistake,  or  even  if  he  had  called  in  Dr.  Richardson  to  act  on 
his  behalf.  Mr.  Morgan  merely  requested  Dr.  Richardson  to  examine  his  daughter's  ami 
and  give  his  opinion  about  it.  That  did  not  oblige  him  to  adopt  his  advice,  or  to  incur  the 
hazard  and  expense  of  another  operation.  He  owed  no  such  duty  to  Dr.  Ghamberlin.  It  was 
offered  to  prove  that  the  injury  could  then  have  been  reduced.  But  how  was  Mr.  Morgan  or 
Hattie  to  have  known  this?  Had  the  experiment  failed,  it  might  well  have  been  urged  that 
as  she  was  improving  she  ought  to  have  been  let  alone,  and  that  Dr.  ChamberUn  was  re- 
lieved from  all  responsibility  by  the  case  having  been  taken  out  of  bis  hands.** 


Foll's  Appeal. 


(91  Penn.  St.  434.) 

Bpecifie  performance — contract  against  public  policy. 

Specific  performance  of  a  contract  to  sell  shares  of  a  National  \mlL  wi'«l  ii^ 
be  enforced  where  it  appears  that  the  shares  were  designed  va»  i^i^o  oonoroi 
of  the  bank.  Whether  the  contract  would  be  enforced  ii  iawfoi,  qware, 
(See  note,  p.  674.) 


B 


ILL  for  specifio  performance.    The  opinion  Btmvh%  the  case. 
The  plaintiff  had  jadgment  below. 


C.  B.  Curtis  and  John  P.  Vincent,  for  appellant. 

Davenport  <S  Griffith  and  Benson  £  Brainerd^  for  i^ppellee. 

Paxson,  J.  This  case  presents  some  extraordinary  features.  We 
haTO  nothing  like  it  in  this  State  since  equity  powers  were  conferred 
upon  the  courts.  It  was  a  bill  to  compel  specific  performance  of  a 
contract  for  the  sale  and  delivery  of  fifteen  shares  of  the  stock  of 
The  First  National  Bank  of  North  East,  under  the  following  circum- 
stances :  The  bank  in  question  is  situated  at  North  East,  Erie 
county,  Pennsylvania,  and  has  a  capital  of  $50,000,  divided  into 
five  hundred  shares  of  $100  each.  R  M.  Greer,  complainant  below, 
and  appellee,  is  a  merchant  in  North  East,  and  at  the  commence* 
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ment  of  the  year  1877  owned  ten  shares  of  the  stock  of  the  bank 
in  question.  His  mother  owned  sixty-five  shares  and  his  brother 
owned  forty.  About  that  time,  B.  M.  Oreer  conceive  \  the  idea  of 
getting  enough  of  the  capital  of  the  bank  to  control  it,  and  to  carry 
out  this  plan,  made  an  arrangement  with  his  uncle,  E.  0.  Custard, 
and  E.  E.  Chambers,  an  operator  in  oil,  to  raise  sufficient  money  to 
buy  a  controlling  interest  They  succeeded  in  buying  a  considerable 
amount  of  the  stock,  mostly  upon  borrowed  capital,  but  still  lacked 
the  full  shares  necessary  for  control.  John  W.  Foil,  the  appellant, 
had  the  requisite  number,  and  on  March  7,  1877,  Oreer  and  Foil 
entered  into  the  following  contract:  "  I  hereby  agree  to  purchase 
fifteen  shares  of  The  First  National  Bank  of  North  East,  from  John 
W.  Foil.  The  price  to  be  paid  is  to  be  1^2,110.55,  and  interest  from 
July  20th,  at  ten  per  cent ;  said  stock  to  be  delivered  before  the 
second  Tuesday  of  January,  1878.''  This  contract  was  in  writing 
and  signed  by  the  parties.  Before  the  time  arrived  for  delivering 
the  stock.  Foil  informed  Greer  that  he  would  not  deliver  it  Foil 
then  made  a  tender  of  the  money  specified  in  the  contract  This 
bill  was  then  filed  and  referred  to  a  master,  who  made  his  report 
recommending  a  decree  for  specific  performance.  Exceptions 
were  filed  to  the  report  by  Foil,  which,  after  a  hearing,  were 
dismissed  by  the  court  below,  the  master's  report  was  confirmed, 
and  a  decree  entered  commanding  Foil  to  transfer  to  Oreer  the 
shares  of  stock  referred  to.  From  this  decree  Foil  entered  an 
appeal  to  this  court. 

The  avowed  object  of  the  purchase  of  the  stock  and  the  filing  of 
this  bill  was  to  get  the  control  of  the  bank  fot*  Oreer  and  his 
friends.  This  appears  upon  the  face  of  the  bill,  and  is  the  main 
ground  upon  which  equitable  relief  is  asked.  While  the  primary 
object  was  to  obtain  the  control  of  the  bank,  there  were,  at  the 
same  time,  secondary  objects.  As  a  part  of  the  plan,  the  said 
R.  M.  Oreer  was  to  be  made  cashier,  and  Custard  and  Chambers, 
before  mentioned,  were  to  be  directors. 

The  general  rule  is,  that  equity  will  not  enforce  specific  execu- 
tion of  a  contract  relating  to  personal  chattels.  3  Pars,  on  Cont  364. 
This  is  so  even  in  England,  where  the  equity  jurisdiction  is  much 
broader  than  in  this  State.  The  reason  for  the  rule  is,  that  for  the 
breach  of  a  contract  of  sale  ot  personal  chattels,  there  is  an  ade- 
quate remedyat  law.  A  jury  can  be  in  no  doubt  as  to  the  proper 
measure  of  damages.     This  is  especially  true  of  stocks  and  public 
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securities  which  have  a  known  market  valne.  The  disappointed 
purchaser  can  go  into  the  market  and  purchase  a  corresponding 
number  of  shai*es  of  the  same  stock. 

To  this  general  rule  however  there  are  exceptions.  An  article 
of  personal  property  may  have  certain  qualities  not  common  to  other 
articles  of  like  description,  or  may  have  an  especial  value  by  reason 
of  its  antiquity,  family  association,  or  the  like.  A  number  of  in- 
stances are  collected  in  McOowin  v.  Remington^  2  Jones,  61.  They 
are  title  deeds  of  an  estate  and  other  muniments  of  property;  an 
antique  silver  altar-piece  {Duke  of  Somerset  v.  Cookson,  3  P.  Wms. 
389);  an  ancient  horn,  the  symbol  of  tenure  by  which  an  estate  is 
hold  {Pusey  v.  Pusey,  1  Vern.  273);  heir-looms  (Macclesfield  v.  Davis, 
3  Vcs.  &  B.  18);  and  even  a  finely-carved  cherry  stone.  Pearne  v. 
Lisle,  Ambler  77. 

I  know  of  no  instance  in  this  State  in  which  a  court  of  equity 
has  decreed  specific  performance  of  a  sale  of  stock.  McOowin  v. 
Remington,  supra,  which  was  cited  on  behalf  of  the  appellee,  is 
not  in  point.  The  specific  chattels  in  that  case,  whose  return  was 
sought  to  bo  enforced,  consisted  of  a  surveyor's  maps,  plans,  and 
papers  of  like  character.  They  manifestly  came  within  the  excep- 
tions noted,  and  besides  it  was  a  clear  case  of  trust.  But  we  need 
not  pursue  this  subject  further,  as  the  case  in  hand  turns  upon  a 
different  principle. 

While  the  legal  right  of  the  complainant  to  buy  up  sufficient  of 
the  stock  of  this  bank  to  control  it  in  the  interest  of  himself  and 
friends  may  be  conceded,  it  is  by  no  means  clear  that  a  court  of 
equity  will  lend  its  aid  to  help  him.  A  national  bank  is  a  quasi 
public  institution.  While  it  is  the  property  of  its  stockholders  and 
its  profits  inure  to  their  benefit,  it  was  nevertheless  intended  by  the 
law  creating  it  that  it  should  be  for  the  public  accommodation.  It 
furnishes  a  place,  supposed  to  be  safe,  in  which  the  general  public 
may  deposit  their  moneys,  and  where  they  can  obtain  temporary 
loans  upon  giving  the  proper  security.  There  are  three  classes  of 
persons  to  be  protected,  the  depositors,  the  noteholders  and  the  stock- 
holders. We  have  no  intimation  that  the  bank,  as  at  present  or- 
ganized, is  not  prudently  and  carefully  managed.  The  stock,  as 
now  held,  is  scattered  among  a  variety  of  people  and  held  in  greater 
or  lesser  amounts.  It  is  difficult  to  see  how  the  small  stockholders, 
who  have  their  modest  earnings  invested  m  it,  the  depositors  who 
use  it  for  the  safe-keeping  of  their  moneys,  or  the  business  public 
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who  look  to  it  for  accommodation  in  the  way  of  loans,  are  to  be 
benefited  by  the  concentration  of  a  majority  of  its  stock  in  the 
hands  of  one  man,  or  in  such  way  that  one  man  and  his  friends 
shall  control  it.  Especially  is  this  so  when  attempt  is  made  to  con- 
trol it  by  the  use  of  borrowed  capital.  The  temptations  to^ise  it  for 
personal  ends  in  such  case  are  very  strong.  It  is  a  fact  to  which 
we  cannot  close  our  eyes,  that  the  financial  wrecks  of  such  institu- 
tions, with  which  the  pathway  of  the  last  few  years  is  so  thickly 
strewn,  are  the  result,  in  a  great  measure,  of  personal  management. 
This  purchase  has  not  even  the  merit  of  being  an  investment  on  the 
part  of  the  plaintiff.  When  a  man  buys  and  pays  for  stock  with 
his  own  money,  it  may  be  regarded  as  an  investment.  When  he 
buys  it  upon  credit,  or  pays  for  it  with  borrowed  money,  it  is  a  mere 
speculation. 

Were  we  to  affirm  this  decree,  I  see  no  reason  why  wo  may  not 
be  called  upon  to  use  the  extraordinary  powers  of  a  court  of  equity 
to  assist  in  miscellaneous  stock-jobbing  operations.  A  party  who 
is  attempting  to  make  a  ** corner'' in  stock  or  in  any  article  of 
merchandise,  who  had  made  his  contracts  with  that  end  in  view, 
might,  with  equal  propriety,  call  upon  us  to  degree  specific  perform- 
since  thereof.  But  the  decree  of  a  chancellor  is  the  exercise  of  a 
sound  discretion;  it  is  of  grace,  not  of  right,  and  will  never  be 
made  where  the  equity  and  justice  of  a  case  is  not  clear. 

We  are  in  no  doubt  as  to  our  duty  in  the  premises.  Wo  are  of 
opinion  that  the  end  sought  to  be  attained  by  this  bill  is  against 
public  policy,  and  for  that  reason  we  refuse  our  aid. 

The  decree  is  reversed  and  the  bill  dismissed  at  the  cost  of  the 

appellee. 

Decree  reversed. 

NoTB  BT  TBM  REPORTER.  —  **  A  contmct  for  the  sale  of  stock  which  can  be  obtained  in  the 
market  wiU  not  in  general  be  specifically  enforced ;  the  buyer  or  seller  having  a  suflBcient 
remedy  at  law  in  the  market  price  of  such  stock.  Lord  Macclesfield  refused  to  decree 
the  specific  performance  of  an  a^^reement  for  the  transfer  of  South  Sea  stock  for  the  fol- 
lowing reasons:  First,  the  nature  of  the  subject-matter  of  the  contract;  second,  the  cir- 
cumstance  that  the  defendant  was  not  possessed  of  the  stock  at  the  time  of  the  contract; 
third,  the  liability  to  sudden  rise  and  fall  in  the  stock.  Cud  v.  RuUcr^  1  P.  Wms.  670.  In 
a  subsequent  case,  however,  Lord  Hardwickb  granted  specific  performance  of  such  an 
agreement,  and  the  rule  has  been  departed  from  in  other  cases,  yulbrovm  y.  Thornton, 
10  Ves.  101.  The  same  principles  govern  in  contracts  for  the  sale  of  stock  as  in  the  sale  of 
other  property,  that  is,  if  a  breach  can  be  fully  compensated  in  damages,  equity  will  noi 
interfere;  whOe  it  will  do  so,  when  notwithstanding  the  payment  of  the  money  value  of  the 
stock,  the  plaintiff  will  still  lose  a  substantial  benefit,  and  thereby  remain  uncompensated/* 
Waterman  on  Spec.  Perf.,  filO.  As  where  the  value  is  uncertain.  TFMtev.  Sdteiyler,  1 
Abb.  Pr.  (U.  S.)  300.    Or  where  it  cannot  be  had  in  market.    Duncufl  v.  Mbreeht,  19  Sim. 
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189;  Pairui  ▼.  HutcMnsoth  !•■  R-«  3  Ch.  888.    Or  the  contract  is  for  stock  and  real  estate. 
New  Brunswick  Land  Co.  y.  Muogeridge,  4  Drew.  686. 

This  sul^ect  is  fully  discussed  io  Cuaiiman  v.  Thayer  Manuf,  Co,,  76  N.  Y.  866 ;  a.  c.,  91 
Am,  Rep.  315»  a  case  not  dted  by  Mr.  Waterman.    Nor  is  the  principal  case  cited  tqr  him. 


DuvF  T.  Allegheny  Railroad  Cohpaky. 

(91  Penn.  St.  458.) 

Garrier — negligence  —  trespasser, 

A  railway  company  is  not  liable  for  the  accidental  death  of  a  boy  permitted 
by  the  conductor,  agidnst  its  rules,  to  ride  gratuitously  on  the  train  to  eell 
newspapers. 

ACTION  of  damages  for    negligence    producing  death.    The 
opinion  states  the   point.    The    defendant   had  judgment 
below. 

Isaac  Ash  and  James  D.  Hancock^  for  plaintiffs  in  error. 

E.  iS.  Oolden,  for  defendant  in  error. 

Per  Curiam.  This  was  an  action  by  a  parent  to  recover  damages 
for  the  death  of  her  son  on  account  of  the  alleged  negligence  of 
the  defendants.  It  is  clear,  from  the  evidence,  that  the  boy  was 
on  the  train  from  day  to  day,  not  as  a  passenger  or  employee  of  the 
company,  but  by  the  connivance  of  the  conductor,  in  order  to  sell 
newspapers.  It  is  not  like  a  person  allowed  by  the  conductor,  to 
ride  in  a  car  as  a  passenger  without  paying  fare.  In  that  case  there 
is  a  legal  liability  to  the  company  for  the  fare.  This  is  the  case  of 
a  mere  trespasser,  and  the  company  owed  him  no  duty.  We  are  of 
opinion  that  the  rulings  of  the  learned  judge  below  were  right. 

Judgment  affirmed. 

NoTK  BY  THB  RgpoBfrKH. — In  Flemiiig  v.  Brooklyn  CityR.  Co.,  1  Abb.  N.  OL  488,  the 
same  doctrine  was  held  under  the  like  circumstances,  by  the  Brooklyn  city  court.  Hie 
court  said :  *  *  He  was  not  expected  to  pay  fare,  neither  did  he  go  onboard  for  the  poipose 
of  being  transported  from  one  place  to  another.  He  simply  had  a  license  to  ] 
off  she  car  for  the  puipoae  of  selling  papers  to  the  paaBeogenk** 
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Armenia  Iksubakce  Ooxpaky  y.  Paitl. 

<01  Ftam.  St.  8M>.) 

Inmranee^warrarUif  —  omitHan  to  anmoer  queMm  in  mppiimiim. 

The  entire  omiaaion  to  answer  a  qaestion  in  a  written  application  for 
does  not  avoid  the  policy. 

ACTION  on  fire  insarance  policy.    The  opinion  ftatoB  the  faots. 
The  plaintiff  had  judgment  below. 

TTiamas  M.  MarskaUy  for  plaintiff  in  error 
MiUer  dt  McBride^  for  defendant  in  error. 

PAXSOKy  J.  The  ground  upon  which  the  defendant  below  seeks 
to  prevent  a  recovery  is,  that  the  plaintiffs  were  guilty  of  a  sup- 
pression of  facts  material  to  the  risk  in  their  application  for  the 
policy.  The  application  signed  by  Mary  Ann  Paul,  the  insured, 
includes  a  survey  of  the  premises,  which  survey  contains  a  large 
number  of  printed  questions  with  blanks  left  for  the  applicant  to 
sign.  Many  of  these  questions  were  answered,  and  some  of  them 
were  not  Among  the  question  left  unanswered  was  the  eleventh 
interrogatory,  in  these  words:  •* External  exposure:  What  is  the 
distance,  occupation  and  materials  of  all  buildings  within  one  hun- 
dred and  fifty  feet  ?  North,  east,  south,  west  ?  "  The  omission  to 
answer  as  to  this  matter  is  the  cause  of  complaint  It  was  al- 
leged, on  behalf  of  the  company,  that  instead  of  being  free  from 
exposure  within  one  hundred  and  fifty  feet,  various  inflammable 
buildings  were  situated  within  that  distance,  and  a  travelled  railway 
track,  in  constant  hourly  use  by  a  railroad  company,  was  located 
within  nine  feet  of  the  saloon  insured;  that  the  smoke-stacks  of 
locomotives  passing  along  the  track  emitted  sparks  of  fire  within 
twelve  feet  of  the  roof  of  the  saloon. 

The  fire  originated  upon  the  insured  premises.  It  was  not  oaoaed 
by  reason  of  its  proximity  to  other  buildings.  It  may  have  been 
occasioned  by  the  passing  locomotives.  But  of  that  the  oompany 
had  no  cause  to  oomplain.  The  application  discloses  the  fact  thi^ 
the  property  was  situated  on  'Hheline  of  the  Ghartiers  Valley  Bail- 
road  and  the  P.  0.  and  St  Louis  Railroad,  at  the  junction  and  near 
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the  depof    The  company  were  thus  warned  that  the  location  was 
one  of  danger. 

Was  the  omission  to  answer  the  eleventh  interrogatory  snch  a 
concealment  as  avoids  the  policy  ?  I  am  not  aware  that  this  ques- 
tion has  been  decided  in  this  State.  It  has  been  decided  elsewhere 
however^  and  the  authorities  are  against  the  company.  Without 
elaboration,  the  rule  appears  to  be,  that  the  issuing  of  a  policy, 
where  a  portion  of  the  questions  in  the  application  remains  un- 
answered, is  a  waiver  of  answer  to  such  questions.  May  on  Ins., 
§  166,  citing  Wilson  t.  Hampden  Fire  Insurance  Co,,  4  R.  I.  159 ; 
Campbell  v.  Insurance  Co.,  37  N.  H.  35  ;  Liberty  Hall  Association 
v.  Housatonic  Insurance  Co.,  7  Gray  261.  In  the  case  of  Hall  v. 
Insurance  Co.,  6  Gray  185,  it  was  said  by  Shaw,  C.  J.:  "  The  fact 
that  one  question  was  unanswered  is  immateral ;  in  fact,  many  ques- 
tions were  not  answered.  The  company  by  consenting  to  make  the 
policy  upon  the  application  as  it  was  waived  all  claim  to  further 
answers."  As  this  rule  seems  reasonable,  we  adopt  it.  When  the 
company  came  to  issue  this  policy  they  saw  that  the  eleventh  inter- 
rogatory was  unanswered.  It  was  in  their  power  then  to  decline 
the  risk  or  seek  further  information.  Having  issued  it  they  must 
be  presumed  to  have  been  satisfied  with  the  risk. 

We  do  not  regard  the  diagram  as  important.  It  is  upon  the  back 
of  the  application,  and  was  not  signed  by  the  insured.  It  is  true 
there  is  a  line  printed  in  small  type  just  below  the  signature  of  the 
applicant:  ^^  Make  a  digram  of  the  premises  on  the  other  side  of  this 
sheet"  Such  diagram  was  made.  If  it  was  intended  to  make  this 
a  diagram  of  surrounding  property  for  the  space  of  one  hundred 
and  fifty  feet,  it  would  have  been  only  fair  to  have  said  so  in  the 
directions. 

We  066  no  error  in  this  record. 

Judgment  affirmed. 


Digitized  by 


Google 


O^SES 


INTHB 


SUPREME  COURT 


SOUTH  CAROLINA. 


Reynolds  v.  Wittb. 

as  s.  c.  6.) 

Agenty — Hahility  of  principal  for  agenfs  fraud  —  meatwre  ofdamagei, 

Wliere  an  agent  fraudulently  misappropriates  negotiable  collaterals  deposited 
with  him  on  a  loan  of  the  principal's  moneys,  the  principal  is  answerable 
for  their  value  ;  and  the  borrower  offering  to  pay  the  loan  at  maturity,  the 
measure  of  damages  is  the  value  of  the  collaterals  at  that  time. 

AGREED  case  as  follows :  Facts.  1.  The  plaintiff  is  a  planter, 
residing  on  his  plantation  in  Sumter  county,  and  the  defend- 
ant resides  in  Charleston  county. 

2.  The  plaintiff  having  as  his  factors  and  agents  in  the  city  of 
Charleston  the  firm  of  J.  M.  Caldwell  &  Sons,  sent  to  them  in  the 
year  1869,  certain  sums  of  money  to  be  invested  by  them  for  him. 

3.  J.  M.  Caldwell  &  Sons,  acting  as  agents  for  the  plaintiff^  lent 
this  money  to  defendant,  and  took  from  him  notes  with  collateral 
security. 

The  notes  were  renewed  from  time  to  time.  The  last  were  in  tht 
words  and  figures  following: 

'^  $1,000.  Charleston,  S.  0.,  December  3, 1874. 

'^Twelve  months  after  date,  I  promise  to  pay  to  Dr.  M.  Reynold^ 
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or  order,  one  thousand  dollars,  with  interest  at  the  rate  of  ten  per 
cent  per  annum,  I  haying  deposited  against  this  note  two  bonds  of 
the  city  of  Memphis,  guaranteed  by  the  Memphis  and  Charleston 
raih'oad,  for  $1,000  each. 

"Nos.  1283,  1054. 

*'  (Signed,)  Chas.  0.  WrrrB." 

Charleston,  S.  C,  May  20, 1875. 

'*  Twelve  months  after  date,  I  promise  to  pay  to  Dr.  M.  Reynolds, 
or  his  order,  three  thousand  dollars  for  value  received,  and  interest 
at  the  rate  of  eight  per  cent  per  annum,  payable  quarterly. 

"  Against  payment  of  this  note  I  have  delivered  to  Messrs.  J.  M. 
Caldwell  &  Sons,  his  agents,  the  following  bonds  as  collateral  secu- 
rity: three  bonds  city  of  Savannah,  six  per  cent,  WOO  each ;  two 
bonds  city  of  Memphis,  six  per  cent,  guaranteed  by  Memphis  and 
Charleston  Raih'oad,  $1,000  each ;  two  bonds  city  of  Savannah,  seven 
per  cent,  one  $500  and  one  $1,000.  All  of  which  I  authorize  him, 
or  his  agents,  James  M.  Caldwell  &  Sons,  to  sell  in  case  of  non-pay* 
ment  of  this  my  note  at  maturity. 

**  (Signed,)  Cha8.  0.  Wittb." 

"  Charleston,  S.  C,  May  23, 1875. 

"  Twelve  months  after  date,  I  promise  to  pay  to  the  order  of 
Messrs.  James  M.  Caldwell  &  Sons,  against  the  surrender  of  $4,000 
city  of  Savannah  bonds  delivered  by  me  as  collateral  security,  three 
thousand  dollars,  and  interest  at  the  rate  of  eight  per  centum  per 
annum,  payable  quarterly,  for  value  received. 

*^  $3,000. 

« (Signed,)  Chas.  0.  Witte." 

4.  The  defendant,  when  the  loan  was  first  made  and  the  first 
notes  were  given,  delivered  to  J.  M.  Caldwell  &  Sons  the  bonds  spe- 
cified in  the  notes  above  copied. 

5.  The  bonds  were  coupon  bonds  not  yet  due,  and  payable  to 
bearer. 

6.  Defendant  paid  the  interest  regularly  on  the  notes  to  J.  M. 
Caldwell  &  Sons,  and  when  he  desired  to  collect  the  coupons  on  the 
pledged  bonds,  obtained  the  coupons  from  J.  M.  Caldwell  &  Sons 
for  that  purpose. 

7.  The  bonds  remained  in  the  possession  of  J.  M.  Caldwell  & 
Bona  daring  the  life  of  J.  M.  Caldwell,  the  senior  partner;  <^^'d 
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after  his  death  continaed  in  possession  of  liis  son  and  son-in-law, 
who  continued  the  business  in  the  same  firm  name,  and  remained 
the  agents  of  plaintiff,  collecting  the  interest  on  these  notes. 

8.  Defendant  became  desirous  of  paying  his  notes,  and  offered  to 
do  so  at  maturity,  whereupon  it  was  discovered  that  J.  M.  Caldwell 
&  Sons  had,  sometime  previous  thereto,  fraudulently  pledged  the 
said  bonds,  and  raised  money  on  them.  The  bonds  will  not  pay 
the  debt  for  which  they  are  pledged.  J.  M.  Caldwell  &  Sons  are 
bankrupt. 

9.  The  former  firm  of  J.  M.  Caldwell  &  Sons  bore  an  excellent 
reputation;  up  to  the  time  of  the  discovery  of  this  transaction  the 
character  of  the  new  firm  was  good. 

At  the  date  of  the  maturity  of  the  notes  the  bonds  were  worth, 
say,  city  of  Savannah  bonds,  eighty-five  cents;  Memphis  city  bonds, 
thirty  cents. 

When  the  suit  was  commenced  they  were  worth,  city  of  Savannah 
bonds,  sixty-five  cents  ;  Memphis  city  bonds,  thirty  cents. 

At  the  present  time  they  are  worth,  city  of  Savannah  bonds, 
fifty-nine  cents;  Memphis  city  bonds,  thirty-six  and  a  half  cents. 

10.  The  notes  being  past  due,  the  plaintiff  demanded  payment 
from  the  defendant 

11.  The  defendant  I'efuses  payment  unless  the  plaintiff  will  con- 
temporaneously therewith  deliver  to  him  the  bonds  which  were  left 
as  collateral  security  for  the  notes,  or  account  to  him  for  their 
value. 

Questions. —  I.  Under  these  circumstances,  is  the  plaintiff  lia- 
ble to  the  defendant  for  the  value  of  the  collaterals  given  to  secure 
the  payment  of  said  notes  ? 

II.  If  this  be  answered  in  the  affirmative,  at  what  date  should 
this  valuation  be  made;  at  the  maturing  of  the  notes,  or  at  the  be- 
ginning of  this  suit,  or  at  the  rendition  of  the  judgment?  The 
plaintiff  had  judgment  below. 

Simonton  &  Barlcer,  for  $ippellant. 

8.  Lordy  for  respondent.  The  plaintiff  and  defendant  stood  to 
each  other  in  the  relation  of  pledgor  and  pledgee.  The  general 
property  remains  in  the  bailor;  only  a  special  property  passes  to 
the  bailee.  Non-payment  of  debt,  when  due,  does  not  of  itself 
work  a  forfeiture.     12  Johns.   147;  4  Den.  227;  2  Cai.  Cas.  200. 
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This  rule  applies  to. negotiable  securities  as  well  as  to  any  other 
kind  of  property. 

The  pledgee  impliedly  stipulates  that  he  will  take  ordinary  care 
of  the  things  pledged.  He  is  not  bound  for  the  exactest  care  and 
diligence  required  of  a  borrower,  and  he  is  liable  for  a  greater  de- 
gi-ee  of  care  than  the  law  exacts  of  a  depo8itai*y  without  reward. 
Edw.  on  Bail.,  §  234.  He  is  not  liable  for  loss  by  fire  or  theft,  if 
kept  with  ordinary  diligence.  2  Kent  Com.  580,  581;  2  Ld. 
Raym.  909;  58  Me.  275;  34  Md.  235;  62  Penn.  St  47;  Edw.  on 
Bail.  236;  2  Barb-  326 ;  9  Wend.  268.  These  principles  are  recog- 
nized and  applied  in  2  S.  C.  522. 

It  is  now  a  well-established  rule  that  masters  are  responsible  for 
injuries  done  by  the  negligence  of  their  servants,  while  acting 
within  the  scope  of  their  employment,  but  never  for  injuries  will- 
fully committed,  where  they  have  other  purposes  than  executing 
their  master's  orders ;  unless  the  masters  were  guilty  of  negligence 
in  appointing  the  servants  or  in  the  particular  act.  Story  on 
Agency,  §  456;  Story  on  Bail.,  §  402;  1  Esp.  315;  1  East,  106;  17 
Mass.  479;  L.  R.,  2  P.  C.  317;  99  Mass.  605;  10  Ohio  St.  110;  70 
Penn.  St.  119.  The  only  difference  here  is,  that  it  was  not  a 
gratuitous  bailment,  but  that  is  unimportant,  since  the  question  is 
as  to  the  liability  of  the  principal  in  the  absence  of  all  negligence, 
on  his  part,  for  the  fraud  of  his  agent  The  master  is  only  liable 
for  the  willful  act  of  his  servant,  where  the  servant  acts  in  ignor- 
ance of  facts  (Edw.  on  Bail.,  §  391),  and  where  there  has  been  sub- 
sequent ratification.  13  M.  &  W.  834;  Cro.  Eliz.  824;  2  N.  Y. 
479;  IBI.  Com.  429. 

McGowAN,  A.  J.  This  case  was  submitted  on  Circuit  upon  an 
agreed  statement  of  facts,  under  the  provisions  of  section  389  of 
the  Code  of  Procedure,  which  is  a  part  of  the  record  and  need  not 
be  re-stated  here.  The  statement  submitted  contains  copies  of  the 
notes  sued  on,  a  description  of  the  bonds  pledged  by  the  defendant 
2is  collateral  security  for  his  notes,  as  well  as  the  value  of  said  bonds 
at  three  different  periods  of  time  —  at  the  maturity  of  the  notes, 
at  the  time  when  the  suit  was  brought  and  at  the  rendition  of  the 
judgment  Under  the  circumstances  stated,  two  questions  are 
submitted  for  the  judgment  of  the  court: 

JFHrsi.  Is  the  plaintiff  liable  for  the  value  of  the  collaterals 
given  to  secure  the  payment  of  said  notes? 
Vol.  XXXVI  —  86 
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Second  If  this  be  decided  in  theaffirmativcyat  what  date  should 
their  valuation  be  made  — at  the  maturity  of  the  notes,  the  begin- 
ning of  the  suit,  or  the  rendition  of  the  judgment? 

The  Circuit  judge  decided  the  first  question  in  the  negative, 
which  disiwscd  also  of  the  second,  and  gave  judgment  for  the 
plaintiff  for  the  whole  amount  of  his  notes,  principal  and  interest, 
exonerating  him  from  all  accountability  for  the  loss  of  defendant's 
collaterals  by  the  fraudulent  appropriation  of  his  agents.  The 
defendant  alleges  error  in  that  judgment  and  appeals  to  this  courL 

The  three  notes  of  plaintiff  upon  which  judgment  has  been 
rendered  are  not  identical  in  form,  and  it  is  insisted  that  the  same 
principles  of  law  as  to  the  proposed  set-off  of  the  collaterals  may 
not  apply  to  all  of  them.  Two  of  the  notes  are  made  payable  to 
the  plaintiff,  Reynolds,  and  the  other  to  **  the  order  of  Messrs. 
James  M.  Caldwell  &  Sons,*'  styled  agents  of  Reynolds.  Each  of 
the  notes  in  its  terms  differs  somewhat  from  the  others;  but  it  is 
manifest  that  the  intention  in  all  was  the  same  —  to  pledge  the 
bonds  described  as  collateral  security  for  the  notes  respectively, 
and  from  the  view  taken  by  the  court,  it  is  unnecessary  to  consider 
the  particulars  in  which  they  differ  from  each  other. 

The  bonds  were  coupon  bonds,  payable  to  bearer.  The  title  was 
transferable  by  mere  delivery,  and  when  Caldwell  &  Sons,  having 
legal  possession,  transferred  them  to  innocent  bonajide  holders, 
they  were  gone  beyond  the 'reach  of  either  Reynolds  or  Witte;  so 
far  as  the  true  owner  is  concerned,  and  for  all  the  purposes  of  this 
case,  they  were  destroyed  by  the  fraudulent  act  of  Caldwell  &  Sons. 
Gourdin  v.  Commander,  6  Rich.  497;  Camiichael  v.  Bu^ck,  10  id.  337; 
State  Bank  v.  Cox,  11  Rich.  Eq.  344;  McNeil  v.  Tenth  National 
Bank,  46  N.  Y.  325;  s.  c,  7  Am.  Rep.  341;  Swan  v.  North  British 
Australasian  Company ,  7  H.  &  N.  603. 

Caldwell  &  Sons  are  now  bankrupt,  and  the  question  is  upon 
whom  the  loss  of  the  collaterals  must  fall  —  upon  Witte,  who 
owned  them  and  pledged  them  to  Reynolds  to  secure  his  debt  io 
him,  or  upon  Reynolds,  whose  agents  fraudulently  appropriated 
them.  The  case  presents  an  example  of  double  agency.  As  to  the 
collaterals,  Reynolds  was  the  agent  of  Witte  of  that  class  known 
as  bailee,  and  Caldwell  &  Sons  were  the  agents,  factors,  of  Rey- 
nolds. The  question  of  the  liability  of  Reynolds  to  Witte  must 
be  determined  either  by  his  own  acts  or  those  of  his  agents  for 
which  he  is  properly  responsible.     The  judgment  below  exonerates 
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Reynolds  from  all  re8ponsi*?ility  in  the  tirstplace,  upon  the  ground 
that  he  did  no  act  himseli  «vhich  should  charge  him  with  the  loss 
of  the  bonds;  that  as  bailee  of  a  pledge,  his  only  duty  was  to  take 
proper  care  of  the  property  pledged,  which  he  claims  to  have  done; 
that  in  the  transaction  of  the  business  and  the  proper  care  of  the 
bonds,  it  was  necessary  to  appoint  an  agent,  and  having-  selected 
agents,  then  of  good  character,  and  intrusted  the  bonds  to  them, 
he  was  in  no  way  liable  for  their  subsequent  acts;  that  the  one  act 
of  appointing  agents  of  good  character  at  that  time  was  the  dis- 
charge of  his  whole  duty  in  the  matter.  The  facts  submitted  do 
not  show  that  this  was  one  of  those  cases  in  which  the  agency  of  a 
third  party  was  so  necessary  that  the  principal  must  be  excused 
from  all  responsibility  for  the  acts  of  the  agent  after  his  appoint- 
ment, provided  only  he  used  proper  care  in  the  appointment  The 
transaction  was  simply  one  of  lending  money  —  taking  notes  there- 
for and  collaterals  to  secure  them.  That  might  have  been  done  by 
Reynolds  in  person  as  well  as  by  his  agents.  Nor  is  it  perceived 
that  agents  were  necessary  for  the  safe-keeping  of  the  collaterals. 
That  does  not  appear  to  have  been  the  purpose  of  Reynolds.  The 
result  has  shown  that  in  all  probability  they  would  have  been  as 
safe  in  Sumter  county  in  the  possession  of  Reynolds  as  in  the  city 
of  Charleston  in  the  possession  of  Caldwell  &  Sons.  The  agency 
was  not  necessary,  but  simply  convenient. 

There  is  nothing  to  distinguish  this  from  the  ordinary  case 
where  one,  for  convenience,  employs  another  to  act  as  his  agent  in 
a  particular  business,  or  to  exempt  Reynolds  and  Caldwell  &  Sons 
from  the  principles  which  ordinarily  attach  to  the  relation  of  prin- 
cipal and  agent.  Of  all  these  principles  there  is  not  one  more 
important  than  that  which  makes  the  act  of  the  agent,  within  the 
scope  of  his  authority,  the  act  of  the  principal-^" g^wt/o^rt  per 
alium,  facit  per  m."  Caldwell  &  Sons  were  the  agents  of  Reynolds, 
and  they  misappropriated,  and  thereby,  for  the  purpose  of  this  case, 
destroyed  the  collaterals  of  Witte.  Is  Reynolds  liable  for  that  act? 
If  Reynolds  himself  had  done  the  act  there  can  be  no  doubt  that 
he  would  have  been  liable  to  Witte.  Then  what  is  his  responsi- 
bility when  not  done  by  himself,  but  by  his  agents?  Must  the 
result  to  Witte  be  different  for  the  reason  that  Reynolds  chose  to 
perform  his  part  of  the  business  through  agents  selected  by  him- 
self? If  Caldwell  &  Sons  as  the  agents  of  Reynolds  had  lost  these 
collaterals  by  negligence  merely,  if  they  had  left  their  safe  unlocked 
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and  in  consequence  the  bonds  had  been  stolen,  it  is  conceded  that 
Reynolds  would  have  been  liable;  but  it  is  insisted  that  he  should 
not  be  held  liable  for  the  loss  occasioned  by  their  '^criminal  act 
willfully  committed." 

The  Circuit  judge  says:  "The  only  question  in  the  case  is 
whether  the  plaintiff  is  liable  for  the  willful  misappropriation  of 
the  defendant's  securities  by  his  agent  in  the  absence  of  all  fault 
on  his  part  The  law  seems  to  be  well  settled  that  whilst  the  prin- 
cipal is  liable  for  the  negligence  of  his  agent,  ho  is  not  liable  for 
the  criminal  acts  willfully  committed  by  him  —  such  acts  not  being 
within  the  scope  of  his  agency." 

It  may  be  true  that  generally  the  principal  is  not  liable  crimin- 
ally for  the  acts  of  his  agent  done  without  his  authority,  nor  civilly 
to  third  persons  with  whom  he  has  no  privity  for  his  willful  tres- 
passes. 

This  is  not  a  criminal  but  a  civil  claim  to  charge  Reynolds  with 
the  value  of  the  collateral  appropriated  by  Caldwell  &  Sons.  It  is 
difiQcult  to  understand  upon  what  ground  the  principal  should  be 
held  liable  for  the  negligence  of  his  agent  and  not  for  his  fraud, 
where  the  act  is  done  or  omitted  to  be  done  te  the  very  property  as 
to  which  the  agency  exists  and  in  the  course  of  the  agency.  Fraud 
by  which  the  property  is  lost  is  generally  considered  one  of  the 
forms  of  gross  negligence.  What  is  the  proper  understanding 
of  the  phrase  "within  the  scope  of  the  agency?"  Does  "the 
scope  "  include  negligence  and  exclude  fraud  ?  It  cannot  properly 
be  restricted  to  what  the  parties  intended  in  the  creation  of  the 
agency,  for  that  would  also  exclude  negligence,  as  no  agent  is  ap- 
pointed for  the  purpose  of  being  negligent,  any  more  than  for  the 
purpose  of  acting  fraudulently.  The  question  cannot  be  deter- 
mined by  the  authority  intended  to  be  conferred  by  the  principal. 
We  must  distinguish  between  the  authority  to  commit  a  fraudulent 
act  and  the  authority  to  transact  the  business  in  the  course  of 
which  the  fraudulent  act  was  committed.  Tested  by  reference  to 
the  intention  of  the  principal,  neither  negligence  nor  fraud  is 
within  "the  scope  of  the  agency;"  but  tested  by  the  connection  of 
the  act  with  the  property  and  business  of  the  agency,  fraud  in 
taking  the  very  property  is  as  much  "within  the  scope  of  the 
agency"  as  negligence  in  allowing  others  to  take  it  The  proper 
inquiry  is,  whether  the  act  was  done  in  the  course  of  the  agency 
and  by  virtue  of  the  authority  as  agent.     If  it  was,  then  the  prin- 
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cipal  is  responsible,  whether  the  act  was  merely  negligent  or 
fraudulent  Here  the  fraudulent  act  was  the  appropriation  of  the 
very  property  of  the  agency  —  without  which  agency  they  would 
not  have  had  possession  of  the  property  and  could  not  have  done 
the  act 

We  have  not  had  our  attention  directed  to  any  decided  case  pre- 
cisely  in  pointy  nor  have  we  been  able  to  find  one,  but  the  principles 
announced  by  eminent  judges  and  elementary  writers  fully  cover 
the  point 

In  the  case  of  Scott  v.  Crews,  2  S.  C.  522,  the  defendant,  Crews, 
borrowed  money  from  the  plaintiffs,  bankers,  gave  them  notes  for 
the  money,  and  secured  them  by  pledging  as  collateral  bills  of  the 
bank  of  the  State.  These  bills  were  not  fraudulently  appropriated 
by  the  bank^  but  were  taken  from  its  vaults  by  robbery.  The 
question  was  simply  one  of  negligence  as  bailees,  and  upon  that 
issue  the  plaintiffs  were  held  not  liable. 

The  case  of  Foster  v.  Essex  Bank,  17  Mass.  479,  comes  much  nearer 
the  precise  point  involved  here.  A  special  deposit  of  $50,000  of 
gold  was  made,  which  was  stolen  by  the  cashier  and  the  chief  clerk 
of  the  bank.  The  corporation  was  exonerated  from  responsibility, 
upon  the  grounds  that  it  was  a  gratuitous  deposit  without  compen- 
sation, but  for  safe-keeping  merely,  and  the  theft  was  not  the  act 
of  the  corporation,  but  the  unauthorized  act  of  the  cashier  and 
clerk,  outside  of  their  business  as  officers,  and  therefore  as  mere 
strangers.  The  whole  case  shows  that  if  the  corporation,  through 
its  proper  officers  and  as  its  own  act,  had  fraudulently  appropriated 
the  money,  the  court  would  have  held  them  liable.  Chief  Justice 
Parker,  in  delivering  the  judgment  of  the  court,  states  the  princi- 
ple as  well  as  its  qualifications.  He  says:  '^  It  was  contended  by 
one  of  the  counsel  for  the  plaintiff,  as  a  proposition  universally  true, 
that  the  principal  is  civilly  answerable  for  all  frauds  done  by  his 
agents ;  and  is  supported  in  the  use  of  this  language  by  a  doctrine 
of  Lord  Kenyon,  in  the  case  of  Doe  v.  Martin;  and  cJso  by  Lord 
Ellenborouoh  in  1  Camp.  127,  and  yet  it  must  strike  the  mind 
of  every  man  of  sense  that  this  universal  proposition  will  admit  of, 
and  indeed,  upon  principles  of  common  sense^  actually  requires 
qualifications.  No  one  will  suppose,  if  ray  servant  commits  afrand 
relative  to  a  subject  that  does  not  concern  his  duty  to  me,  that  I 
shall  be  civilly  answerable  for  such  fraud.  If  I  sendhim  to  market 
and  he  steps  into  ii  shop  and  steals,  or  upon  false  pretenses  cheats 
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the  shop-keoper  of  his  goods,  I  think  that  all  mankind  would  agree 
that  I  am  not  answerable  for  the  goods  he  may  thus  unlawfully  ac- 
fiuiro.  The  proposition  can  be  true  only  when  the  agent  or  ser- 
vant is,  while  committir.;;  the  fraud,  acting  in  the  business  of  his 
principal  or  master." 

In  Story  on  Bailments,  it  is  said:  ''But  good  faith  alone  is  not 
sufficient.  If  there  is  any  loss  occasioned  by  their  negligence  or 
mistake  or  inadvertence,  which  might  fairly  have  been  guarded 
against  by  ordinary  diligence,  they  will  be  held  responsible  there- 
for; and  a  fortiori,  they  will  be  held  responsible  when  they  are  guilty 
of  any  misfeasance.'' 

In  Smith's  Mercantile  Law  it  is  said:  ''The  principal  has  been 
thought  to  be  responsible,  not  merely  for  the  negligence,  but  for 
the  deliberate  fraud  of  his  agent  committed  in  the  execution  of  hia 
employment,  though  without  the  principal's  authority,  as  for 
instance,  by  selling  false  jewels  for  true  ones,"  The  reason  given 
for  this  by  Lord  Chief  Justice  Holt,  appears  a  sensible  one.  "See- 
ing," says  he,  "  that  some  one  must  be  loser  by  the  deceit,  it  is 
more  reasonable  that  he  who  employs  and  confides  in  the  deceiver, 
should  be  the  loser  than  a  stranger.  Such  certainly  was  the  opin- 
ion of  the  Boman  lawyers.'' 

The  principle  is  well  stated  in  Story  on  Agency,  section  452:  "It 
is  a  general  doctrine  of  law,  that  although  the  principal  is  not  or- 
dinarily liable  (for  he  sometimes  is)  in  a  criminal  suit  for  the  acts 
or  misdeeds  of  his  agent,  unless  indeed,  he  has  authorized  or  co- 
operated in  them,  yet  he  is  held  liable  to  third  persons  in  a  civil 
suit  for  the  frauds,  deceits,  concealments,  misrepresentations,  neg- 
ligences and  other  malfeasances,  misfeasances  and  omissions  of  duty 
of  his  agent,  in  the  course  of  his  employment,  although  the  princi- 
pal did  not  authorize  or  justify  or  participate  in,  or  indeed  know 
of  such  misconduct,  or  even  if  he  forbade  the  acts  or  disapproved  of 
them.  In  all  such  cases  the  rule  applies,  respondeat  superior;  and 
it  is  founded  upon  public  policy  and  convenience,  for  in  no  other 
way  could  there  be  any  safety  to  third  persons  in  their  dealings, 
either  directly  with  the  principal  or  indirectly  with  him,  through 
the  instrumentality  of  agents.  In  every  such  case  the  principal 
holds  out  his  agent  as  competent  and  fit  to  be  trusted,  and  thereby 
in  efFect,  he  warrants  his  fidelity  and  good  conduct  in  all  matters 
within  the  scope  of  the  agency." 

1.  The  first  question  submitted  is  decided  in  the  affirmative. 
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2.  As  to  the  second  question,  it  is  adjudged  that  the  yaluation  of 
the  collaterals  be  made  at  the  time  of  the  maturity  of  the  notes  sued 
on.  At  that  time  the  defendant  offered  to  pay  the  notes  and  take 
up  liis  collaterals,  and  upon  his  non-delivery  of  the  collaterals  upon 
demand,  the  obligation  of  Reynolds  became  fixed. 

The  judgment  below  is  reversed,  and  a  new  trial  ordered. 

Judgmnit  rfrcrsnl. 


WiLLARD,  0.  J.,  and  McIver,  J.,  concurred. 


McGrath  v.  BAR^^> 


(13  S.  C.  888.) 


Executor  —  lifibUUy  on  fwte  for  tettaior's  debt  ^^  parol  etfidence  to  add  condition 

to  note. 

An  executor  gave  his  official  promissory  note  for  his  testator's  debt,  due  "  for 
medical  service  rendered  most  of  wliicli  during  last  illness.'*  At  the 
time,  the  claim  was  barred  by  the  statute  of  limitations.  Held,  that  the 
executor  was  individually  liable,  and  that  parol  evidence  was  incompetent 
•  to  show,  that  the  note  was  not  to  be  paid  unless  the  claim  against  the  estate 
was  allowed  by  the  probate  court. 

ACTION  on  a  promissory  note.     The   opinion   states  the  case* 
The  defendant  had  judgment  below. 

/.  W.  Harrison  and  A.  T.  Broyles^  for  appellants. 

S.  McOowan,  contra. 

WiLLARD,  C.  J.  The  action  was  upon  the  following  promissoiy 
note  : 

'* $273.30.  Anderson,  S.  C,  January  26/A,  1875. 

"  One  day  after  date,  I  promise,  as  the  executor  of  the  estate  of 
C.  V.  Barnes,  to  pay  H.  H.  Scudday,  or  bearer,  the  sum  of  two  hun- 
dred and  seventy-three  30-100  dollars,  due  by  said  estate  to  H.  II. 
Scudday  for  medical  servioe  rendered,  most  of  which  during  last 
illness. 

(Signed)  «  Jas-  T.  Barnes,  Executor r 
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Evidence,  was  admitted,  subject  to  objection,  tending  to  show 
that  the  note  was  given  in  pursuance  of  an  agreement  that  the 
payment  of  the  note  should  be  conditional  upon  the  allowance  by 
the  ordinary  of  the  claim  made  against  the  estate  by  the  payee  of 
the  note.  The  objection  urged  was  that  the  admission  of  this 
testimony  violated  the  rule  that  written  instruments  cannot  be 
varied  by  oral  testimony. 

It  appears  to  be  well  settled  in  this  State,  that  in  an  action  on  a 
promissory  note  between  parties  affected  by  the  rights  and  equities 
existing  between  the  original  parties  to  the  note,  where  the  note 
does  not  state  the  consideration  upon  which  it  was  given,  or  where 
only  a  general  consideration  is  stated,  such  as  value  received,  it  is 
competent  to  prove  in  defense  that  the  note  was  given  as  part  of  an 
agreement  by  which  tlio  payment  was  to  be  conditional  instead  of 
absolute,  and  such  agreement,  when  it  appears  to  have  been  the 
consideration  of  such  note,  may  be  resisted  to  show  cither  partial 
or  entire  failure  of  consideration  on  which  the  note  was  made. 

That  promissory  notes  and  other  obligations  for  the  payment  of 
money  absolutely  are  frequently  given  upon  considerations  of  an 
expectant  character,  as  upon  contracts,  calling  for  acts  to  be  per- 
formed by  the  party  to  whom  the  note  is  given,  and  are  put  in  an 
absolute  form  for  the  convenience  of  the  parties,  is  a  fact  well  known. 
When  a  party  gives  his  note  upon  the  promise  of  the  payee  to  pcr- 
forni  a  certain  act,  and  the  payee  fails  to  perform,  it  is  reasonable 
ihat  the  transaction  should  be  considered  as  a  whole  for  the  purpose 
of  ascertaining  what  is  due  between  the  parties.  This  cannot  be 
done  where  a  negotiable  note  has  come  into  the  hands  of  one  who 
is  not  affected  by  the  rights  and  equities  existing  between  the 
original  parties  independently  of  tiic  terms  of  the  note  itself;  as 
where  held  by  a  purchaser  before  maturity  without  notice.  The 
question  is,  whether  such  a  defense  to  a  promissory  note  is  sanc- 
tioned by  tlie  principles  of  law  and  the  adjudicated  cases. 

The  principle  upon  which  such  evidence  has  been  admitted  seems 
to  be  this:  That  a  promissory  note  as  between  the  original  parties 
to  it,  unless  supported  by  a  consideration,  is  nudum  pactum.  Bank 
v.  TopplnQy  9  Wertd.  273.  Here  arises  the  propriety  of  inquiring 
whether  such  a  consideration  existed.  When  the  note  states  the 
consideration  specifically,  it  may  well  be  said,  that  to  admit  oral 
testimony  to  show  a  different  consideration,  is,  in  effect,  to  vary  the 
t-erms  of  the  written  instrument  by  oral  proof.     McClenaghan  v. 
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nines,  2  Strobh.  122^  is  a  case  of  this  class.  In  that  case,  according 
to  the  express  terms  of  the  note,  the  payer  promised  to  pay  the 
amount  due  upon  the  notes  of  a  third  party  belonging  to  the  payee. 
The  court  held  that  an  attempt  to  show  by  parol  proof  that  the 
maker  merely  promised  to  take  in  hand  the  collection  of  such  notes 
and  to  pay  over  only  what  was  collected  thereon^  was  an  attempt  to 
change  the  contract  as  it  ap})eared  on  the  face  of  the  note,  and 
therefore  inadmissible  nnder  the  rule  that  precluded  the  alteration 
of  the  terms  of  written  instruments  by  parol.  But  when  the  note 
expresses  no  consideration  or  a  merely  formal  or  general  considei*a- 
tion,  as  by  the  usual  words,  value  received,  or  by  similar  general  or 
formal  expressions,  it  is  evident  that  if  the  true  consideration  of 
the  note  rests  in  an  agreement,  written  or  oral,  between  the  parties, 
the  proof  of  such  agreement  does  not  necessarily  tend  to  change  the 
terms  of  the  note,  although  by  showing  the  true  consideration  upon 
which  it  was  given  it  may  control  the  recovery  upon  the  note. 

Barnes  v.  Shelion,  Harp.  33.  In  that  case  it  was  held  that  the 
maker  of  a  promissory  note  could  set  up  by  way  of  discount  or  a 
breach  of  a  parol  contract  what  was  the  consideration  of  a  note  in 
suit.  This  decision  was  put  upon  the  right  of  discount  and  not 
upon  the  broad  principle  of  a  failure  of  consideration. 

Oazoway  y.  Moore,  Harp.  401.  In  that  case  the  note  stated  that  it 
was  given  '^  for  the  hire  of  his  negro  man  Abraham,"  and  it  was  held 
that  it  could  not  be  shown  by  parol  evidence  that  a  different  rate 
of  hiring  was  agreed  upon  conditionally.  Here  the  note  expressed 
the  contract  of  the  parties  as  it  regarded  the  Consideration  for  which 
it  was  given,  and  its  expressed  terms  could  not  be  contradicted  by 
oral  proof. 

Blaheley  v.  Hamptony  3  McC.  469.  The  promissory  note  here  was 
alleged  to  have  been  given  for  the  balance  due  on  a  settlement  of 
sundry  accounts.  The  Circuit  judge  excluded  the  proof  of  the 
consideration  of  the  note,  and  the  decision  was  reversed  on  appeal. 
It  would  seem  that  the  court  were  of  opinion  that  the  production  of 
the  written  accounts  by  which  it  would  appear  that  the  sum  stated 
in  the  note  was  entered  by  mistake,  would  not  involve  the  objection 
of  varying  written  instruments  by  parol  proof.  The  principle  upon 
which  this  view  depended  was,  that  in  effect  the  note  and  the  written 
accounts  on  which  it  was  based  constituted  one  written  instrument 
80  that  one  part  could  be  corrected  by  reference  to  another.  Al- 
though this  case  involved  merely  a  qnestion  of  the  oorreotion  of  a 
Vol.  XXXVI— 87 
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mistake,  yet  it  recognizes  the  rule  that  this  note,  and  the  agreement 
in  virtue  of  which  it  is  given,  constitute  in  view  of  the  law  a  sin- 
gle transaction.  It  may  be  that  it  was  material  for  the  purpose 
of  correcting,  at  law,  a  mistake  in  the  written  instrument,  that  the 
means  of  such  correction  should  be  in  writing  also  ;  but  where  the 
question  is,  was  there  a  consideration,  and  what  was  the  considera- 
tion, when  it  leaves  untouched  the  terms  of  the  instrument,  no  such 
necessity  for  exclusively  written  testimony  could  exist. 

Hagood  v.  Swords,  2  Bail.  305.  Here  the  court  went  a  step  fur- 
ther than  in  Barnes  v.  ISheltoUy  and  allowed  as  a  defense  to  a  prom- 
issory note  proof  that  it  was  to  be  surrendered  upon  a  certain  con- 
tingency. Had  the  agreement  to  surrender  the  note  been  made 
subsequent  to  the  making  of  tlie  note,  it  would  have  been  a 
clear  case  of  discharge  in  the  nature  of  payment  that  might  have 
been  proved  by  oral  testimony  alone.  But  the  fact  was  that 
the  agreement  to  surrender  was  part  of  the  original  agreement  that 
formed  tiie  consideration  of  the  note.  Although  Judge  O'Neall, 
lays  stress  on  the  fact  that  the  parol  proof  offered  related  to  matter 
of  discharge  alone  in  the  nature  of  payment,  yet  as  the  agreement 
was  contemporaneous  with  the  note,  the  case  really  involves  the 
whole  question,  whether  the  recovery  on  the  note  could  be  affected 
by  the  discovery,  through  parol  testimony,  of  the  fact  that  the  con- 
sideration of  the  note  depended  upon  a  contingency.  McClenaghan 
v.  Hines,  2  Strobh.  122,  has  already  been  alluded  to  as  a  case  where 
the  note  assumed  to  express  the  specific  consideration  on  which  it 
was  founded.  Clearly,  in  that  case,  parol  proof  of  a  different  consid- 
eration would  tend  to  vary  the  express  declarations  of  the  note  itself, 
and  therefore  was  inadmissible. 

Knight  v.  KnottSj  8  Rich.  35,  finally  settled  the  question  by  plac- 
ing the  defense  upon  the  true  ground,  namely,  as  involving  the 
consideration  of  the  note.  The  verbal  agreement  accompanying  the 
note  was  held  to  be  the  consideration  of  the  note,  the  two  consti- 
tuting but  one  agreement,  and  when  the  contract  failed  to  give  sup- 
port to  the  note  the  latter  could  not  justify  a  recovery. 

xr.  the  present  case  the  evidence  admitted  under  objection  tended 
to  show  that  the  parties  had  agreed  at  the  time  of  the  making  of 
the  note,  that  if  the  demand  for  which  the  note  was  given  was  re- 
jected by  the  ordinary,  the  note  should  not  be  paid.  This  was  very 
different  from  placing  the  liability  of  the  executor  upon  the  aotoal 
validity  of  the  debt,  for  the  debt  might  be  afterward  established. 
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notwithstanding  the  decision  of  the  ordinary.  The  evidence  was 
therefore  an  attempt  to  show  that  a  different  agreement  was  made 
from  that  which  is  expressed  in  the  note,  and  one  that  would  place 
the  claim  on  a  different  footing  from  that  on  which  the  law  placed 
it.  It  is  therefore  like  McClenaghan  v.  Ilines  and  Gazoway  v. 
Moore,  a  case  where  parol  evidence  was  resorted  to  to  vary  the  terms 
of  a  written  instrument.     The  evidence  was  improperly  received. 

The  next  question  to  be  considered  is,  wh.it  is  the  binding  force 
and  effect  of  the  promise  of  the  executor  expressed  in  the  note  in 
suit?  Like  other  promises  and  engagements,  it  must  be  upon  ade- 
quate considerations  to  be  capable  of  legal  enforcement.  We  have 
hero  to  inquire  —  1st,  whether  an  executor  can  bind  himself  by  his 
agreement  or  promise  to  pay  a  debt  of  his  testator,  so  that  an  ac- 
tion can  be  maintained  at  law  upon  such  promise;  2d,  what  consid- 
eration is  necessary  to  support  such  a  promise;  and  3d,  wMat  is  the 
effect  of  such  a  promise? 

Tiie  cases  uniformly  hold  that  a  promise  to  pay  a  debt  or  legacy 
made  by  an  executor  is  nudum  pactum,  unless  supported  by  an  ade- 
quate consideration.  It  is  agreed  that  if  such  executor  derives  any 
benefit  individually,  or  for  the  estate  of  his  testator,  or  subject  the 
promisee  to  disadvantage,  the  promise  made  upon  sucli  considera- 
tion binds  him  individually,  and  that  an  action  at  law  can  be  main- 
tained upon  such  promise  and  judgment  obtained  against  such 
executor  individually.  It  would  seem  also  that  in  such  a  case  the 
action  may  be  brought  against  the  defendant  as  executor,  and 
judgment  de  bonis  propriis  will  follow;  and  that  in  such  case  the 
executor  cannot  plead  plene  admtnistravit,  at  least  to  defeat  such 
judgment  de  bonis  propriis.  It  is  also  held  that  if  there  be  no  such 
consideration  as  that  just  stated,  yet  if  there  be  assets  sufScient  to 
pay  such  debt  or  legacy  at  the  time  of  making  such  promise,  it  is 
obligatory,  and  may  be  enforced  by  an  action  at  law  against  such 
executor  individually  or  as  executor,  and  the  judgment  as  affecting 
such  executor  will  be  de  bonis  propriis. 

The  ground  upon  which  the  promise  is  held  to  be  binding  in  law, 
when  there  are  assets  sufficient  to  pay  the  debt  or  legacy,  is  that 
the  executor,  having  sufficient  assets  for  the  purpose,  is  bound, 
both  morally  and  by  virtue  of  his  office,  to  pay  the  debt  or  legacy* 
and  such  duty  is  a  sufficient  consideration  to  support  a  promise  to 
pay,  80  that  indebitatus  assumpsit  will  lie  upon  it  The  rale,  so&r 
as  it  regardf  the  payment  of  the  debts  of  an  intestate,  applies 
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dqaally  to  administrators.  Nor  does  it  make  any  difEerence 
whether  the  promise  was  made  individually  or  as  executor  or  ad- 
ministrator. 

The  consideration  of  forbearance  generally  appears  in  the  cases 
where  the  executor  has  been  held  bound  by  his  promise^independently 
of  there  being  assets  sufficient  to  pay  at  the  time  of  making  the 
promise.  If  the  executor  induces  forbearance  to  sue  on  the  part  of 
the  creditor  of  his  testator  by  means  of  his  promise,  such  considera- 
tion is  sufficient  and  the  executor  is  bound.  There  may  be  other 
instances  of  an  adequate  consideration  than  that  of  forbearance, 
but  that  is  the  consideration  illustrated  in  the  cases. 

The  authorities  will  be  next  considered.  Bann  t.  Hughes,  7  T. 
K.^  note  350,  is  a  leading  case,  and  holds  that  a  promise  of  an  ad- 
ministrator to  pay  a  debt  of  his  intestate  is  nudum  pactum,  unless 
supported  by  a  consideration.  That  although  the  promises  must, 
under  the  statute  of  frauds,  be  in  writing,  still  a  consideration  is 
necessary  to  support  it.  The  only  kind  of  consideration  discussed 
in  the  case  is  that  of  forbearance,  which  is  recognized  as  sufficient, 
upon  the  ground  that  '*if  a  person  indebted  in  one  right,  in  con- 
tsideration  of  forbearance  for  a  particular  time,  promises  to  pay  in 
imother  right,  the  convenience  will  be  a  sufficient  consideration  to 
warrant  an  action  against  him  or  her  in  the  latter  right." 

Childs  V.  MoninSy  2  B.  &  B.  460.  The  action  was  upon  a  prom- 
issory note  made  by  the  defendants  as  executors,  by  which  they 
severally  and  jointly  promised  to  pay  a  certain  sum  on  demand,  to- 
gether with  lawful  interest  It  was  held  that  the  agreement  to  pay 
interest  implied  that  the  promise  to  pay  was  upon  an  agreement  to 
forbear.  This  was  based  upon  the  idea  that  as  the  executor  could 
not,  by  law,  pay  interest  on  the  debts  of  his  testator,  the  agreement 
to  pay  interest  was  to  be  regarded  as  something  engaged  on  the 
part  of  the  executor  individually,  and  that  it  could  only  be  ascribed 
to  the  motive  of  securing  delay  on  the  part  of  the  creditor  of  the 
testator.  It  was  also  held  that  though  the  promise  was  made  as 
executor,  yet  from  the  nature  of  the  transaction,  it  must  be  con- 
sidered an  individual  obligation. 

Atkins  V.  Hilly  1  Cowp.  284  This  was  an  action  of  assumpsU 
against  an  executor,  brought  by  a  legatee  upon  a  promise  to  pay  a 
legacy,  made  at  a  time  when  there  were  assets  sufficient  for  its  pay- 
ment. It  was  held  that  such  an  action  could  be  maintained  at 
law.    The  sufficiency  of  the  consideration  to  support  the  promise,. 
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was  placed  on  the  ground  that  the  executor,  having  assets  sufiScient 
to  pay  the  legacy,  was  bound  in  consequence  so  to  do,  and  such  an 
obligation  would  support  the  promise  to  pay. 

Hawkes  v.  Saunders^  1  Oowp.  289.  That  action  was  against  the 
executor  individually  for  a  legacy,  alleging  suflBciency  of  assets  and 
liability  to  pay  at  the  time  when  the  promise  was  made  ;  also  a 
promise  of  the  executor.  It  was  hold  that  the  action  lay.  Lord 
Mansfield  held  that  the  possession  of  assets  and  liability  to  pby  was 
a  sufficient  consideration  to  support  the  promise. 

Trevenian  v.  Howell^  Gro.  Eliz.  98,  holds  that  a  promise  by  an 
executor  to  pay,  when  he  has  sufficient  assets  therefor  is  good  to 
support  a  judgment  de  bonis  propriis. 

Bank  v.  Topping,  9  Wend.  273,  was  an  action  against  an  admin- 
istrator, on  a  promissory  not«  payable  at  sixty  days.  It  was  held 
that  the  delay  of  payment  for  sixty  days  could  not  be  construed  as 
an  agreement  to  forbear,  and  that  the  promise  was  nudum  pactum, 
unless  there  were  assets  at  the  time  it  was  made. 

Walker  v.  Patterson,  36  Me.  273.  The  same  doctrine  was  held  in 
that  case  as  in  the  cases  already  referred  to. 

It  must  be  conceded  that  had  the  defendant  offered  to  prove  that 
there  were  not  assets  sufficient  to  pay  the  debt  at  the  time  the 
promise  to  pay  was  made,  such  evidence  could  not  have  been  ex- 
cluded. It  is  true  that  if  there  had  been  some  other  consideration, 
such  as  forbearance,  the  question  of  assets  would  not  have  been 
material,  but  no  such  consideration  is  presented  in  the  evidence. 
There  is  no  agreement  to  pay  interest  as  in  Childs  v.  Monins,  The 
payment  was  not  deferred  for  any  particular  time  as  it  was  in 
Bank  v.  Topping,  while  in  that  case  such  delay  was  not  regarded  as 
evidence  of  an  agreement  to  forbear.  Under  such  circumstances 
it  was  clearly  competent  for  defendant  to  have  shown  that  there 
were  no  assets  applicable  to  the  payment  of  the  note  at  the  time 
the  promise  was  made.  If,  then,  such  fact  could  be  shown,  could 
it  not  also  be  shown  that  there  was  nothing  due  to  the  plaintiff,  or 
that  less  was  due  than  the  amount  demanded  ? 

It  is  the  duty  of  the  executor,  coupled  with  his  promise,  which 
gives  legal  validity  to  such  promise.  If  nothing  was  due  to  the 
plaintiff,  no  such  duty  existed  to  support  a  promise  to  pay.  If  less 
than  the  amount  promised  was  due,  the  amount  actually  due  was 
the  measure  of  the  duty  of  the  executor  and  must  be  the  measure 
of  the  recovery  under  his  promise. 
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The  Circuit  judge  was  clearly  in  error  in  holding,  in  an  action 
against  the  executor  individually,  as  this  must  be  considered,  in 
which  judgment  was  not  sought  de  bonis  testatoris  (Ashby  v. 
Ashby,  7  B.  &  C.  444),  that  the  promise  of  the  executor  could  not 
stand,  for  want  of  consideration  on  the  ground  that  the  debt  had 
been  barred  by  the  statute  of  limitations.  A  debt  which  becomes 
barred  after  the  executor  has  qualified  is  a  good  consideration  for  a 
promise  to  pay,  and  there  was  nothing  to  prevent  the  executor 
from  binding  himself  by  a  written  promise  to  pay.  Whether  thr 
executor  could  obtain  remuneration  out  of  the  assets  of  the  estate 
where  he  has  failed  to  interpose  the  bar  of  the  statute,  is  a  question 
not  presented  by  this  record.  He  could  bind  himself  by  his  direct 
promise,  as  well  as  indirectly  by  failing  to  plead  the  statute  in  an 
action  seeking  to  charge  the  assets. 

There  must  he  a  new  trial. 

Mclver,  J.,  concurred* 


Cabouna  National  Bank  v.  Wallace. 

(18  S.  C.  847.) 

Negotiable  instruments  —  notice  of  protest  —  usage  of  bank — maker  becoming 
executor  of  indorsers. 

Where  a  note  is  payable  at  a  bank  whose  usage  it  is  to  give  notice  of  protest 
to  indoreers  residing  in  the  place  where  the  bank  is  located,  throagh  the 
post-office,  such  notice  will  bind  such  indorsers. 

Where  an  indorser  dies  before  maturity  of  the  note,  and  the  maker  becomes 
his  executor,  notice  of  protest  to  him  is  reqoiflite  to  bind  the  estate. 

ACTION  on  a  promissory  note.     The  opinion  states  the  oaee. 
The  defendant  had  judgment  below. 

Melton  and  Clark,  for  appellants. 

William  Wallace,  contra. 

McIvER,  A.  J.  This  was  an  action  against  the  defendants  aa 
executors  of  Jacob  Geiger,  indorser  of  a  note  drawn  by  the  said 
Wm.  P.  Geiger,  and  made  payable  at  the  Carolina  National  Bank 
of  Columbia.  The  defense  interposed  was  an  alleged  failure  to 
give  due  notice  of  the  non-payment  of  the  note,  so  as  to  charge 
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the  estate  of  the  indorser.  The  testimony  adduced  tended  to  show 
that  the  bank  authorities  learned  of  the  death  of  the  indorser  only 
a  few  days  before  the  maturity  of  the  note,  and  supposing  that 
Wm.  P.  Geiger,  the  maker  of  the  note,  was  the  only  executor,  on 
the  day  the  note  became  payab'  »,  after  demand  and  refusal  of  pay- 
ment,  deposited  a  notice  of  non-payment  in  the  post-office,  in 
Columbia,  addressed  to  "  Wm.  P.  Geiger,  executor  of  the  estate  of 
Jacob  Geiger,  Columbia,  S.  C,"  ho  being,  at  the  time,  a  resident 
of  Columbia.  Testimony  was  also  adduced  tending  to  show  that 
on  the  back  of  the  envelope,  in  which  the  notice  was  inclosed,  was 
the  usual  printed  notice  "  Return  to  the  Carolina  National  Bank, 
of  Columbia,  if  not  delivered  in  five  days;"  that  it  was  the  rule  of 
the  post-oflSce,  when  a  letter,  with  a  notice  indorsed  upon  it,  was 
not  delivered  within  the  time  specified  to  return  it  to  the  sender; 
that  the  bank  was  in  the  habit  of  receiving  its  mail  from  the  post- 
office  at  least  three  times  a  day  (Sundays  excepted),  and  that  the 
envcloi>e  above-mentioned  had  never  been  returned  to  the  bank. 
It  was  also  in  evidence  that  it  was  the  custom  of  this  bank,  as  well 
as  all  the  other  banks  in  the  city  of  Columbia,  to  give  notices  of 
the  dishonor  of  notes  through  the  post-office,  us  well  as  persons 
residing  in  the  city  as  to  those  residing  elsewhere,  and  that  such 
had  been  the  usage  of  this  bank  from  the  time  of  its  establishment 
up  to  and  after  the  time  of  the  maturity  of  the  note  in  question. 

Upon  this  evidence  a  motion  for  a  nonsuit  was  made  upon  the 
ground  that  a  notice  deposited  in  the  post-office,  addressed  to  the 
indorser,  where  both  parties  lived  in  the  sanje  city,  was  not  suf- 
ficient. The  motion  was  granted  and  exceptions  duly  taken.  No 
question  seems  to  have  been  raised  in  the  court  below,  and  certainly 
none  in  the  argument  here,  as  to  whether  a  notice  to  one  of  two 
executors  would  be  sufficient.  But  as  the  defense  rested  upon  the 
general  ground  of  want  of  due  notice,  and  as  the  grounds  upon 
which  the  Circuit  judge  based  his  judgment  are  not  stated,  it  may 
be  proper  for  us  to  say  that  notice  to  one  of  two  executors  would 
be  sufficient.     Dan.  on  Neg.  Inst,  §  1000. 

The  questions  raised  by  the  exceptions  are:  1.  Whether  the 
general  rule,  where  both  parties  reside  in  the  same  town  or  city, 
requiring  notice  of  the  dishonor  of  a  note  to  be  delivered  person- 
ally to  the  indorser,  or  in  case  of  his  absence^  to  be  left  at  his  place 
of  residence  or  place  of  business,  was  not  so  modified  by  the  evi- 
dence as  to  the  usage  of  this  bank  to  give  such  notices  through  the 
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post-offioe  as  to  reuder  that  mode  of  giving  notice  sufficient.  2. 
Whether  the  Circuit  judge  was  not  bound,  under  the  evidence 
adduced,  to  submit  the  question  of  fact  to  the  jury  as  to  whether 
Wm.  P.  Oeiger  had  actually  received  the  notice  in  due  season.  3. 
Whether  any  notice  at  all  was  necessary  under  the  circumstances, 
Wm.  P.  Geiger,  the  maker  of  the  note,  having  become  one  of  the 
executors  of  the  indorser  before  the  note  became  payable,  and 
therefore  necessarily  cognizant  of  the  fact  of  the  non-payment  of 
the  note. 

As  to  the  first  question,  it  cannot  be  denied  that  the  general  rule 
is  that  where  the  parties  reside  in  the  same  town  or  city,  the  notice 
must  be  given  to  the  person  entitled  to  it,  either  personally,  or  in 
case  of  his  absence,  it  must  be  left  at  his  residence  or  place  of 
business.  Story  on  Prom.  Notes,  §  312;  2  Dan.  on  Neg.  Inst,  § 
1005,  and  this  rule  has  been  recognized  in  this  State.  Foster  v. 
Sttieath,  2  Bich.  338.  And  although  it  has  been  suggested  that 
this  rule  "  has  lost  its  reasonable  force  and  exists  only  by  authority,** 
and  therefore  should  be  abrogated  rather  than  undermined,  as  it 
has  been,  by  exceptions  (1  Am.  Lead.  Cas.  403;  2  Dan.  on  Neg. 
Inst.,  §  1010),  yet  we  do  not  regard  it  as  within  our  province  to 
adopt  the  remedy  proposed,  and  therefore  leave  the  suggestion  to 
be  considered  by  that  department  of  the  government  to  which  it 
properly  belongs.  To  this  rule  there  are  however  exceptions,  one 
of  which  is  that  where  a  note  is  made  payable  at  a  particular  bank, 
and  it  is  proved  to  be  the  usage  of  such  bank  to  give  notices 
through  the  post-office  to  persons  residing  in  the  same  town  or 
city,  that  mode  of  giving  notice  will  be  sufficient.  This  is  upon 
the  ground  that  persons  who  become  parties  to  such  a  note  are 
presumed  to  have  knowledge  of  the  usages  of  the  bank  at  which 
they  have  chosen  to  make  the  note  payable,  and  have  agreed  to  be 
bound  by  such  notice  as  it  is  the  usage  of  the  bank  to  give.  In  the 
American  notes  to  the  case  of  Wigglesworth  v.  Dallison,  1  Smith 
Lead.  Cas.  416-17,  it  is  said : 

"It  has  been  repeatedly  decided  in  relation  to  the  contract  of 
indorsement  that  an  established  usage  of  particular  banks  as  to  the 
time  of  demanding  payment  and  giving  notice  differing  from  the 
time  fixed  by  the  general  law-merchant,  with  which  banks  the  par- 
ties deal,  is  evidence  of  intention  and  consent  that  the  contract  of 
the  indorser  shall  be  modified  according  to  this  usage,  and  that 
therefore  the  indorser  is  bound  by  such  demand  and  notice  as  the 
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usage  prescribes;  *  *  *  and  the  same  principle  has  been  ap« 
plied  to  the  manner  of  making  the  demand/'  citing  the  cases  to 
sustain  both  propositions. 

It  would  seem  necessarily  to  follow  from  this  that  the  same  prin- 
ciple would  apply  to  the  manner  of  giving  notice,  and  a  recent 
writer,  Daniel,  in  his  work  on  Negotiable  Instruments,  states  that 
it  has  been  so  held  in  several  cases  which  he  cites,  but  to  which  we 
have  not  access.  Nor  is  it  necessary  that  knowledge  of  such  usage 
should  be  brought  home  to  the  person  sought  to  be  affected  by  it, 
for,  as  is  said  by  Marshall,  0.  J.,  in  Bank  of  Washington  v.  Trip- 
letty  1  Pet  33,  adopting  the  language  which  had  been  previously 
used  by  Story,  J.,  in  Mills  v.  Bank  of  XJ.  S.,  11  Wheat  438: 

''  When  a  note  is  made  payable  at  a  bank  whose  invariable  usage 
it  is  to  demand  payment  and  give  notice  on  the  fourth  day  of 
grace,  the  parties  arc  bound  by  that  usage,  whether  they  have  a 
personal  knowledge  of  it  or  not  In  the  case  of  such  a  note  the 
parties  are  presumed  by  implication  to  agree  to  be  governed  by  the 
usage  of  the  bank  at  which  they  have  chosen  to  make  the  security 
itself  negotiable." 

These  remarks  will  apply  as  well  to  the  manner  of  giving  notice 
as  to  the  time  when  the  demand  of  payment  should  be  made  and 
the  notice  of  non-payment  should  be  given.  This  view  was  plainly 
recognized  in  the  case  of  Bowling  v.  Harrison,  6  How.  248,  where 
a  charge  to  the  jury  that  in  order  to  fix  the  liability  of  the  indorser, 
who  resided  in  the  same  town  where  the  note  was  payable,  "  the 
notice  must  be  personal,  unless  he  had  agreed  to  receive  it  else- 
where, or  unless  by  custom  and  usage  of  the  bank  at  which  the 
note  is  payable  the  notice  of  non-payment  was  left  at  the  post- 
oflBce,'*  was  approved,  although  it  seems  to  have  been  held  in  that 
case  that  there  was  no  sufScient  proof  of  such  a  custom  or  usage  as 
would  dispense  with  the  notice  —  the  proof  in  fact  being  exactly 
the  other  way,  and  that  it  was  the  usage  to  give  notice  personally, 
unless  there  was  a  memorandum  on  the  note  providing  for  a  differ- 
ent mode  of  notice.  But  to  make  such  usage  effectual  it  must  of 
course  be  properly  proved.  As  is  said  in  the  case  just  cited:  "  A 
usage  to  be  binding  should  be  definite,  uniform  and  well  known. 
It  should  be  established  by  clear  and  satisfactory  evidence,  so  that 
it  may  bo  justly  presumed  that  the  parties  had  reference  to  it  in 
making  their  contract"  To  this  we  may  add  that  the  usage  should 
be  reasonable.  The  question  therefore  should  have  been  left  to  the 
Vol.  XXXVI— 88 
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jury  to  determine  whether  there  was  sufficient  proof  of  such  a  usage 
at  the  plaintiff  bank  as  would,  upon  the  principles  above  announced, 
dispense  with  the  necessity  of  notifying  the  indorscr  personally,  or 
by  leaving  a  notice  for  him  at  his  residence  or  place  of  business. 

As  to  the  next  question  there  can  be  no  doubt  that  whatever  may 
have  been  the  mode  adopted  of  giving  the  notice,  if  the  party  actu- 
ally received  it,  and  received  it  in  due  time,  he  would  be  bound, 
and  the  mode  of  transmission  would  in  such  a  case  become  wholly 
immaterial.  2  Dan.  on  Neg.  Inst.,  §  1003,  where  the  cases  are 
cited.  So  that  if  there  was  any  evidence  in  this  case  tending  to 
show  that  the  notice  was  actually  received,  and  received  in  due 
time,  the  question  should  have  been  left  to  the  jury.  The  fact  that 
a  party  has  received  such  a  notice  may  be  proved,  like  all  other 
facts,  either  by  direct  or  circumstantial  evidence,  and  while  it  is 
very  clear  that  there  was  no  direct  evidence  in  this  case  to  show 
that  William  P.  Geiger  received  thenoticc,  there  were  circumstances 
adduced  in  evidence  which  should  have  been  submitted  to  the  jury 
with  instructions  tp  inquire  whether  such  circumstances  satisfied 
their  minds,  not  only  that  the  notice  was  actually  received,  but  that 
it  was  received  in  due  time.  The  evidence  upon  this  point  may 
have  been  of  a  slender  character,  but  still  that  was  a  matter  for  the 
jury  and  not  for  the  court  to  pass  upon,  and  therefore  we  think 
that  the  nonsuit  was  improperly  ordered. 

As  to  the  third  question,  we  are  entirely  satisfied  that  there  was 
no  error  in  the  ruling  of  the  Circuit  judge.  The  object  of  notice 
is  not  merely  to  inform  the  indorser  that  the  note  is  not  paid,  but 
also  to  let  him  understand  that  the  holder  looks  to  him,  as  well  as 
tlie  maker,  for  payment ;  and  without  such  notice  the  indorser 
would  liave  a  right  to  conclude  either  that  the  note  was  not  paid  or 
that  the  holder  was  satisfied  to  look  alone  to  the  maker  for  pay- 
ment. Tindall  v.  Broivn,  1  T.  R.  100-70.  We  think,  too,  that 
this  case  comes  within  the  reason  of  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  cases  of  Mnaruderw  Union  Bank, 
3  Pet.  87,  recognized  in  Bank  \.  Tyler,  4:  id,  dSi,  and  reaffirmed 
in  Union  Bank  v.  Magruder,  7  id.  287.  In  that  case  the  maker 
having  died  before  the  maturity  of  the  note,  the  indorser  became 
his  administrator,  and  it  was  held  that  demand  and  notice  were 
nevertheless  necessary.  There,  as  here,  it  was  contended  that  it 
was  entirely  useless  ;  but  Marshall,  C.  J.,  in  delivering  the  opinion 
of  I  lie  court,  sriid,  after  stating  the  general  rule  as  to  demand  and 
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notice :  "  The  defendant  in  error  does  not  controvert  this  rule,  but 
insists  that  this  case  does  not  come  within  it,  because  the  demand 
of  payment  and  notice  of  non-payment  are  totally  useless,  since 
the  indorser  has  become  the  personal  representative  of  the  maker. 
He  has  not  however  cited  any  case  in  support  of  this  opinion,  nor 
has  he  shown  that  the  principle  has  been  ever  laid  down  in  any 
treatise  on  promissory  notes  and  bills.  The  court  ought  to  be  well 
satisfied  of  the  correctness  of  the  principle  before  it  sanctions  so 
essential  a  departure  from  established  commercial  usage."  And 
after  suggesting  that  it  was  possible  that  assets  which  might  have 
been  applied  in  payment  of  the  note,  had  payment  been  duly  de- 
UKinded,  may  have  been  diverted  to  other  purposes,  or  that  it  was 
possible  that  the  maker  had,  during  his  life-time,  paid  the  note  before 
maturity,  concludes  as  follows  :  "  Be  that  as  it  may,  no  principle 
is  better  settled  in  commercial  transactions  than  that  the  under- 
taking of  the  indorser  is  conditional.  If  due  diligence  be  used  to 
obtain  payment  from  the  maker  without  success,  and  notice  of  non- 
payment be  given  to  him  in  time,  his  undertaking  becomes  absolute, 
not  otherwise."  In  this  case  we  may  also  say  that  no  case  has  been 
cited  in  support  of  the  view  contended  for  by  the  appellant,  but  on 
the  contrary,  Daniel  in  his  work  on  Negotiable  Instruments,  section 
1175,  seems  to  take  the  same  view  of  the  matter  which  we  have 
done  and  cites  the  cases.  William  P.  Geigcr  may  very  well  be 
regarded  as  having  knowledge  of  the  fact  that  the  note  was  not 
paid,  but  William  P.  Geiger,  as  maker  of  the  note  and  as  executor 
of  the  indorser,  are  two  different  and  distinct  persons  in  law,  and 
while  he  may  have  known  that  he,  as  maker,  had  not  paid  the  note, 
yet  he  could  not  know,  until  notified,  that  he,  as  indorser  or  repre- 
sentative of  the  indorser,  would  be  expected  to  pay  it.  It  was 
possible  that  the  bank  might  have  seen  fit  to  look  alone  to  the  maker 
for  payment,  and  therefore  William  P.  Geiger,  as  executor  of  the 
indorser,  might  have  applied,  as  he  would  have  had  the  right  to 
apply,  the  assets  belonging  to  his  testator  to  other  purposes,  until 
he  was  notified,  not  only  of  the  non-payment  of  the  note,  but  that 
the  estate  which  he  represented  would  also  be  looked  to  for  payment. 
The  judgment  of  the  Circuit  Court  is  set  aside  and  a  new  tnal  if 
ordered.  Judgment  accordingly. 

Wtllaxd,  0.  J.,  and  MoGtowAK,  J.,  concurred. 
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CuBBTON  V.  Mills. 

(18  8.  C,  409.) 

ExectUorand  administrator — JurMietum —  adminUtration  offoreiffn  antU, 

The  courts  of  one  State  maj  compel  a  domestic  adminlstator  of  an  intestate 
domiciled  at  his  death  in  that  State  to  acooant  for  personal  assets  situated 
in  a  foreign  State  at  the  death  of  the  iniestate,  but  acquired  by  the  same 
administrator  by  virtue  of  letters  of  administration  issued  to  him  in  the 
foreign  State,  and  brought  into  the  former  State ;  and  the  distribution  must 
be  according  to  the  laws  of  the  foreign  State,  so  far  as  regards  debts,  and 
according  to  the  laws  of  the  domicile  of  the  decedent  so  fkr  as  regards  the 
residuum. 


B 


ILL  in  equity  to  settle  an  estate.    The  opinion  states  the 
points. 


J.  S.  R.  Thomson^  for  appellant 
J.  B»  Cleveland,  contra. 

WiLLARD,  C.  J.  This  case  involves  the  accounting  of  the  ad- 
ministrators of  Q.  Mills.  The  leading  question  arises  out  of  the 
following  facts:  G.  Mills  was  domiciled^  at  his  deaths  in  this  State, 
and  died  intestate,  leaving  property  and  debts  in  both  this  State 
and  North  Carolina.  T.  E.  Cureton  and  N.  Mills  took  out  letters 
of  administration  in  both  States.  Personal  property  of  the  intes- 
tate, situated  in  North  Carolina  at  his  death,  was  reduced  to  pos- 
session there  by  the  administrators  and  brought  into  this  State  and 
sold  by  order  of  the  ordinary  of  Spartanburg.  There  appear  to 
be  debts  of  the  intestate  due  to  citizens  of  both  States  unsatisfied, 
and  it  is  claimed  that  as  it  regards  North  Carolina  debts  the  North 
Carolina  assets  should  be  applied  by  the  administrators  in  accord- 
ance with  the  laws  of  that  State,  and  not  according  to  the  priorities 
existing  under  the  laws  of  this  State.  The  only  appellant  here  is 
the  administrator,  T.  E.  Cureton.  His  principal  objection  to  this 
Circuit  decree  is  that  it  decreed  that  the  proceeds  of  sales  of  slaves 
brought  from  North  Carolina  and  sold  here  are  chargeable  to  the 
administrator's  account  here,  and  that  it  directed  the  application 
of  the  North  Carolina  assets,  instead  of  holding,  "  that  the  whole 
of  the  North  Carolina  property  should  be  accounted  for  there^  and 
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this  plaintiff  chargeable  here  as  to  North  Carolina  asaets  only  with 
any  surplus  that  might  be  fouud  in  his  hands,  after  a  full  account- 
ing had  and  decree  made  in  North  Carolina." 

The  proposition  embodied  in  the  appellant's  objection  just  stated 
is  that  tho  administrator  ought  not  to  bo  hold  to  account  for  so  much 
of  the  assets  as  came  from  the  sate  of  tho  property  of  the  intestate 
situated  in  North  Carolina,  at  his  death,  and  brought  within  this 
State  by  the  administrators,  but  if  accountable  therefor,  under  any 
circumstances  it  would  only  be  after  the  North  Carolina  debts  had 
been  paid,  and  then  only  as  it  regarded  tho  surplus  of  the  North 
Carolina  estate  remaining  undisposed  of  after  the  payment  of  the 
debts  there  due. 

It  will  be  observed  that  no  North  Carolina  creditor  is  before  this 
court  as  an  appellant,  and  we  are  at  liberty  to  infer  from  the  record 
before  us  that  no  such  creditor  appeared  in  the  action  or  was  repre- 
sented otherwise  than  by  the  administrators,  one  of  whom  is  appeU 
lant  here.  The  objection  comes  wholly  from  the  administrator 
himself.  The  objection  that  would  exclude  the  authority  of  the 
courts  of  this  State  from  control  over  assets  subjected  to  the  author- 
ity of  the  ordinary  of  Spartanburg,  by  the  voluntary  act  of  the  ad- 
ministrators themselves,  would  seem,  in  itself,  anomalous ;  but  the 
question  will  bo  considered  and  disposed  of  on  more  general 
grounds.  The  questions  then  to  be  considered,  are:  First  Have 
the  courts  of  this  State  jurisdiction  to  compel  a  domestic  adminis- 
trator, representing  an  intestate,  domiciled  at  his  death  in  this 
State,  to  account  for  assets  of  such  intestate  held  in  this  State,  and 
received  by  such  administrator  under  letters  of  administration  is- 
sued to  him  by  a  foreign  State,  when  such  assets  were  situated  in 
such  foreign  State  at  the  death  of  the  intestate,  and  were  of  a  per- 
sonal character?  And  second  if  such  assets  may  be  distributed  by 
such  domestic  jurisdiction,  must  they  be  so  distributed  according 
to  the  laws  of  the  State  where  they  were  so  situated  at  the  death  of 
the  Intestate,  or  according  to  the  laws  of  the  domicile  of  the  intes- 
tateP 

In  considering  the  first  in  order  of  these  questions,  it  is  material 
to  notice  the  circumstance  that  the  same  persons  were  administra- 
tors in  both  States.  This  fact  renders  it  necessary  to  oongider  the 
question  of  jurisdiction  under  two  aspects.  Suppose  that  the 
plaintiffs  had  been  administrators  in  this  State  alone,  and  other 
persons  bad  administered  in  North  Carolina,  and  had  collected  the 
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assets  there  situated,  and  had  tamed  over  such  assets  into  the 
hands  of  the  plaintiffs  as  the  administrators  of  the  domicile  of  the 
intestate  for  admistration  here?  Could  the  courts  of  this  State 
have  assumed  control  over  such  assets  in  a  proceeding  in  this  State 
to  compel  the  domestic  administrator  to  account  ?  This  constitutes 
one  of  the  two  aspects  above  noticed.  The  other  may  be  illustrated 
by  supposing  that  the  present  plaintiffs  were  North  Carolina  ad- 
ministrators alone,  and  not  entitled  to  represent  the  intestate's 
estate  in  this  State,  would  they,  being  citizens  of  this  State,  found 
here,  and  having  had  North  Carolina  assets,  brought  hero  by  them, 
be  held  accountable  here  for  the  administration  of  such  North 
Carolina  assets? 

Looking  at  the  question  under  immediate  consideration  in  the 
first  of  these  aspects,  it  assumes  the  following  form:  Can  the  ad- 
ministrator of  the  domicile  of  the  intestate  be  compelled  to  account 
for  assets  of  his  intestate  found  in  his  hands  in  such  State,  not- 
withstanding such  assets  may  have  been  situated  at  the  death  of 
decedent  in  a  foreign  State,  and  there  reduced  to  possession  under 
administration  granted  by  such  State?  The  principles  from  which 
the  solution  of  this  question  would  naturally  flow  are  well  estab- 
lished by  abundant  authority,  and  free  from  dispute.  All  the 
authorities  concur  in  the  conclusion  that  according  to  the  princi- 
ples of  international  law,  universally  adopted,  the  administration 
had,  at  the  domicile  of  the  decedent,  whether  dying  testate  or  in- 
testate, is  to  bo  regarded  as  tlie  principal  administration,  to  which 
all  foreign  administrations,  granted  by  reason  of  personal  assets 
being  found  at  the  death  of  the  decedent  in  a  State  foreign  to  that 
of  the  domicile,  are,  in  some  sense,  a  degree  subordinate.  The 
exact  relations  subsisting  between  this  original  and  the  ancillary 
administrations  are  differently  estimated  by  different  States,  but  all 
recognize  some  degree  of  subservience  on  the  part  of  the  ancillary 
administration  to  the  administration  of  the  domicile.  For  instance, 
all  agree  that  where  the  purposes  of  the  ancillary  administration 
are  accomplished,  according  to  the  law  of  such  ancillary  adminis- 
tration, and  a  residuum  remains,  that  such  residuum  is  subject  to 
the  purposes  of  the  original  administration,  to  be  distributed 
according  to  the  law  of  the  domicile  of  the  decedent.  There  is  a 
difference  of  opinion  as  to  whether  that  residuum  should  bo  trans- 
mitted to  the  domicile  of  the  decedent  for  distribution,  notwith- 
standing there  may  be  legatees  or  distributees  residents  of  the  State 
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of  sach  ancillarj  administration;  some  authorities  holding  that 
opinion,  and  others  sustaining  the  view  that  when  the  legatees  or 
distribnteos  reside  within  the  place  of  the  ancillary  administration 
distribution  may  be  made  by  the  court  of  such  State  of  assets 
under  their  control,  though  following  the  law  of  the  domicile  as  it 
regards  the  order  of  that  distribution.  Harvey  v.  Richards,  1 
Mas.  381. 

It  will  not  be  necessary  for  our  immediate  purpose  to  attempt  to 
state  the  doctrine  that  appears  to  be  supported  by  the  best  reasons 
and  authority,  as  it  regards  the  authority  of  the  courts  of  the  place 
of  the  ancillary  administration  over  assets  found  at  the  death  of 
the  decedent  in  such  place,  for  as  has  been  already  said,  the 
validity  of  this  principle,  to  which  the  solution  of  the  present 
question  is  to  be  referred,  is  not  involved  m  such  discussion,  but 
stands  conceded  by  all. 

It  is  one  of  the  necessary  deductions  from  the  general  character 
ascribed  to  this  administration  at  the  domicile  of  the  decedent,  by 
the  authorities,  that  such  administration  is,  in  its  nature,  general 
and  unlimited,  while  the  ancillary  administration  is  both  special 
and  limited.  The  nature  of  the  administration  had  at  the  domicile 
of  the  decedent  depends  on  the  universally  received  doctrine  that 
personal  property  follows  the  person  of  its  owner.  This  principle, 
doubtless,  had  its  origin  in  the  enlarged  spirit  that  flows  from 
commercial  intercourse  among  nations.  It  may  well  be  conceived 
that  there  was  an  older  notion,  more  agreeable  to  the  conceptions 
of  States  living  in  isolation,  and  therefore  jealous  of  their 
authority,  by  which  property,  either  personal  or  real,  within  such 
State,  claimed  by  a  citizen  of  a  foreign  State,  could  only  be  con- 
trolled and  disposed  of  in  such  manner  as  would  be  admissible  if 
the  foreign  owner  were  present  and  subject  to  the  laws  prevailing 
where  such  authority  was  to  be  exercised.  With  the  development 
of  international  commerce  would  arise  a  necessity  that  movable 
property,  the  special  subject  of  that  commerce,  should,  wherever 
located,  be  immediately  under  the  control  of  its  owner,  to  the  end 
that  its  transmission  may  be  facilitated,  as  it  would  be  where  the 
owner,  in  its  disposition,  was  compelled  only  to  consult  the  law  to- 
which  he  was  personally  amenable,  and  not  bound  to  act  as  a  sub- 
;'oct,  sub  modOy  of  every  State  where  his  property  chanced  to  be 
located  for  the  time  being.  Immovable  property,  such  as  lands 
and  houses,  not  being  within  the  sphere  of  the  general  opemtionij 
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of  commerce,  would  remain  under  the  more  primitive  rule,  and 
that  is  its  condition  at  the  present  day.  The  fact  that  the  rule 
that  personal  property  follows  the  person  of  the  owner  in  the  sense 
that  the  law  that  binds  the  person  is  the  law  that  governs  the 
transmission  of  his  personal  effects  has  been  universally  ascribed  to 
the  international  law  and  not  to  municipal  regulations,  seems  to 
justify  the  conclusions  just  drawn  as  to  its  origin  and  the  nature 
of  the  rule  antecedent  to  it.  It  will  not  be  necessary  to  add  that 
the  force  of  this  rule  of  international  law  depends  upon  local  ac- 
ceptance, and  that  many  exceptions  to  its  universality  are  recog- 
nized by  all  States;  indeed,  it  is  competent  for  any  State  to  deny 
the  rule  altogether,  and  transfer  the  interchange  of  personal  prop- 
erty by  applying  the  rules  commonly  confined  to  immovable  prop- 
erty alone. 

This  rule  of  the  international  law  looks  to  the  power  of  control 
over  movables  as  the  essential  feature  of  the  idea  of  property,  and 
to  the  subject  of  property  as  the  adjunct,  and  localizes  such  prop- 
erty for  the  purpose  of  disposition  where  the  dispensing  will  may 
be  found.  It  would  follow  that  according  to  this  idea  the  authority 
of  the  owner  of  movable  property  must  be  regarded  as  in  its  nature 
general  and  unlimited;  general,  because  it  covers  all  his  movables, 
under  whatever  local  sovereignty  they  may  chance  to  be  placed, 
and  unlimited,  because  he  is  not  constrained  as  it  regards  the 
objects  in  regard  to  which  he  may  exercise  that  power  of  control  or 
disposition.  In  saying  that  the  power  of  the  owner  over  his  goods 
is  general  and  unlimited  in  its  nature,  it  is  not  affirmed  that  that 
power  is  necessarily  absoluti,  or  in  its  exercise  free  from  limita- 
tions imposed  by  the  various  sovereignties  where  his  property  of 
that  class  is  situated,  for  that  is  not  true  of  his  domicile  and  cannot 
be  absolutely  true  of  any  other  jurisdiction  withm  which'  his 
movables  may  be  situated.  Such  limitations,  in  the  exercise  of  the 
rights  of  ownership,  do  not  result  from  the  operation  of  any  such 
principle  as  that  the  owner  of  property  can  only  exercise  such 
authority  as  is  permitted  by  tiie  laws,  but  from  a  conflict  between 
the  rights  of  the  individual  and  the  community,  in  which  case 
the  former  must  give  way. 

Such  being  the  character  ascribed  by  our  laws  to  the  authority  of 
the  owner  of  chattels,  whatever  may  be  their  siius,  it  would  seem 
to  follow  that  when  that  authority  comes  to  be  represented  in  the 
hands  of  a  personal  representative  of  a  deceased  owner  it  would 
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posaess  the  same  nature,  although  that  authority  cannot  exist  to 
the  same  extent  as  it  did  in  the  owner  while  living,  for  the  reason 
that  the  personal  representative  is  bound  either  by  the  testamentary 
disposition  of  his  testator  or  by  the  law  of  distribution,  which  did 
not  bind  the  decedent.  The  terms  general  and  unlimited,  as 
applied  then  to  the  representative  of  the  decedent,  must  be  taken 
in  a  sense  more  restricted  than  when  applicable  to  the  living  owner. 
It  may  be  said  to  be  general  in  the  sense  that  it  extends  to  all  the 
personal  effects  of  the  decedent  wherever  situated,. and  unlimited 
in  the  sense  that  all  the  objects  contemplated  by  the  law  of  testa- 
mentary disposition,  or  of  distribution  of  the  domicile,  are  compe- 
tent and  proper  objects  to  be  had  in  view  in  the  administration  of 
the  estate. 

The  distinction  that  has  been  pointed  out  between  the  characters 
of  the  original  and  of  the  ancillary  administration  will  be  better 
understood  when  the  restricted  character  of  the  latter  is  fully  pre- 
sented. 

The  ancillary  administration,  we  have  said,  is  s|)ccial  and  lim- 
ited. The  sense  in  which  these  terms  are  used  is  the  same  as  that 
just  applied  to  tlie  onginal  administration.  That  administration 
13  special  because  it  extends  merely  to  such  personal  effects  of  the 
decedent  as  may  be  found  at  his  death  in  the  place  of  ancillary 
administration,  while,  as  we  hare  seen,  the  scope  of  the  original 
administration  is  commensurate  with  the  whole  personal  estate  of 
the  decedent  wherever  situated.  The  ancillary  administration  is 
limited  in  the  sense  that  the  objects  to  which  that  administration 
looks  do  not  comprehend  all  that  are  appropriate  to  tlie  original 
administration.  The  ancillary  administrator  is  primanly  concerned 
only  with  the  debts  of  the  decedent  at  the  place  of  ancillary  admin- 
istration, and  with  the  administration  of  the  assets  only  to  the 
extent  requisite  to  pay  such  debts.  In  some  instances  the  courts  of 
the  ancillary  administration  have  undertaken  to  distribute  the 
estate  of  a  foreign  decedent;  but  this  is  an  exceptional  jurisdiction 
depending  upon  special  circumstances,  such  as  the  fact  that  all  the 
distributees,  legatees  or  creditors  are  residents  of  the  State  where 
the  assets  of  a  foreign  decedent  were  found,  and  the  ancillary 
administration  personally  amenable  to  that  jurisdiction.  No 
authority  appears  to  sanction  the  idea  that  the  ancillary  admin- 
istration could  make  distribution  in  favor  of  foreign  creditors 
except  by  the  aid  of  the  decree  of  a  court  of  competent  jurisdiction. 
Vol.  XX  XVI  — 89 


Digitized  by 


Google 


706  SOUTU  CAROLINA, 

Cureton  v.  Mills. 

Before  looking  into  the  authorities  to  see  how  far  the  yiews 
already  expressed  have  their  sanction,  it  is  proper  to  observe  that 
it  is  only  in  a  potential  sense  that  the  original  administration  em- 
braces all  the  effects  of  the  decedent  where  part  of  these  effects  are 
situated  in  a  foreign  State.  The  laws  of  that  State  may  prevent 
that  claim  from  being  actually  asserted  until  the  debts  of  the 
decedent  then  due  are  paid.  But  this  is  merely  a  limitation  of  a 
recognized  general  authority  in  the  original  admmistration,  for  the 
moment  the  objects  of  the  ancillary  administration  are  accomplished 
the  general  right  of  the  administrator  of  the  domicile  is  respected 
by  all  foreign  States,  and  the  residuum  subjected  to  that  control, 
thus  evincing  a  genei*al  recognition  of  the  fact  that  the  ancillary 
administration  is  special  and  limited,  and  the  original  administra- 
tion general  and  unlimited. 

The  most  conclusive  proof  that  the  original  administrator  has 
that  general  character  which  has  been  stated,  is  the  fact  that  all  the 
creditors,  whether  domestic  or  foreign,  are  embraced  within  the  rule 
of  disposition  that  binds  the  original  administrator.  Cameron  y. 
WurtZy  4  McC.  278;  Dawes  v.  Heady  3  Pick.  128.  Some  States  and 
countries  give  preferences  as  among  different  classes  of  creditors, 
and  in  some  instances  preferences  to  their  own  citizens  over  for- 
eign creditors,  but  none  exclude  foreign  creditors  from  distribution, 
even  though  by  the  law  of  the  countries  where  they  reside  the 
effects  of  the  decedent,  found  in  such  countries  at  his  death,  may 
be  subject  to  a  preference  in  behalf  of  liis  own  citizens  who  may  be 
creditors.  It  is  obvious  that  if  all  creditors,  wherever  residing,  are 
within  the  scope  of  the  original  admmistration,  that  all  assets, 
wherever  situated,  must  equally  be  within  that  scope.  It  is  hardly 
to  be  supposed  that  the  one  would  be  included  and  the  other  ex- 
cluded. Indeed,  where  a  creditor  who  had  availed  himself  of  the 
laws  of  New  Jersey  to  obtain  part  payment  through  an  ancillary 
administration  in  that  State,  applied  to  come  in  with  other  cred- 
itors in  New  York,  the  place  of  original  administration,  all  that 
the  court  did  in  view  of  the  advantage  gained  in  New  Jersey  was 
to  equalize  the  other  creditors  with  the  one  who  had  obtained  part 
payment  in  New  Jersey,  allowing  him  to  come  in  on  equal  terms 
with  all  others  as  it  regarded  the  totality  of  assets,  foreign  and 
domestic,  deducting  the  amount  he  had  received.  Lawreno$  T. 
JBlmendorf,  5  Barb.  73. 

We  come  now  to  the  authorities  bearing  on  the  quostioiL 
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Conover  y.  Chapman,  2  Bail.  436.  The  intestate  was  domiciled 
in  South  Carolina.  The  South  Carolina  administrator  was  also 
administrator  in  Maryland,  where  assets  of  the  intestate  estate 
were  situated  at  the  death  of  the  intestate.  Tiie  administrator 
was  sued  in  this  State  on  a  debt  of  his  intestate,  and  pleaded 
**plene  administravti  of  assets  which  had  come  to  defendant's 
hands  in  this  State."  The  plea  was  adjudged  bad  on  demurrer, 
on  the  ground  that  it  was  to  be  assumed  that  by  the  laws  of 
Maryland,  the  administrator  was  bound,  after  paying  debts  there 
due,  to  apply  the  residuum  to  the  purposes  of  the  origmul  adminis- 
tration in  South  Carolina,  and  therefore  there  was  at  least  a  condi- 
tional obligation  on  the  part  of  the  administrator  to  account  for  the 
Maryland  assets.  Judge  Butler  holds  that  the  administrator  was 
not  indeed  chargeable  with  the  Maryland  assets  to  such  extent  as  to 
render  him  amenable  to  account  in  this  State  for  the  disposition 
made  of  the  Maryland  administration,  but  that  be  was  under  a 
more  limited  obligation  to  account  therefor,  and  that  his  plea  of 
plena  administravit  shou\d  have  been  general  and  not  limited  to  the 
assets  found  in  this  State.  He  recognizes  the  principle  that  the 
South  Carolina  administrator  and  the  Maryland  administrator  must 
be  legally  considered  distinct  persons  as  it  regards  the  separate  of- 
fices held  by  the  same  person.  This  case  fully  recognizes  that  the 
primary  authority  of  the  administrator,  at  the  domicile  of  the  intes- 
tate, extends  to  all  his  effects,  wherever  situated,  although  as  it  re- 
gards foreign  assets,  ho  may  ordinarily  account  for  them  by  showing 
that  they  are  subject  to  another  jurisdiction,  to  which  as  a  geneml 
rule  he  is  alone  responsible  for  their  disposition.  It  is  consistent 
therefore  with  the  proposition  that  the  authority  of  the  original 
administrator  is  general  and  unlimited  in  its  nature,  and  his  liability 
commensurate  therewith. 

Carmichael  v.  TZay,  1  Rich.  116.  The  administrator  of  an  intes- 
tate, domiciled  in  South  Carolina,  sought  to  recover,  upon  his  title 
as  administrator,  personal  property  of  his  intestate  that  was  situ- 
ated m  North  Carolina  at  his  death.  It  was  held  that  the  South 
Carolina  administrator  acquired  no  title  under  his  letters  of  ad- 
ministration to  property  of  the  intestate  beyond  the  territorial 
jurisdiction  of  this  State.  This  case  may  seem  to  militate  against 
the  conclusions,  to  the  support  of  which  it  is  cited,  but  that  is  ap- 
parent merely,  and  not  real.  It  is  one  thing  to  say  that  the  scope 
of  administration  is  general  and  extends  to  all  assets  of  the  intes* 
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tate  wherever  situated^  and  another  to  say,  that  under  the  ciroom- 
stances  of  its  location,  his  title  cannot  bo  asserted  over  a  particular 
chattel  that  appertained  to  his  intestate's  estate.  It  is  obvious  that 
the  conclusion  of  the  court  was  correct  The  defendant  claimed 
the  property  under  the  operation  of  the  laws  of  North  Carolina, 
during  the  time  that  the  property  was  subjected  to  that  jurisdiction. 
It  was  clearly  competent  for  the  laws  of  that  State,  operating  upon 
a  subject  of  property  subjected  to  them,  to  create  a  right  of  owner- 
ship that  would  bo  respected  everywhere.  To  assert  title  in  the 
administrator,  under  such  circumstances,  would  be  equivalent  to 
denying  to  the  laws  of  North  Carolina  that  force  which  is  every- 
where accredited  to  the  laws  of  a  sovereign  State  over  all  persons 
and  property  subjected  to  them.  Suppose  however  that  the  admin- 
istrator in  that  case  had  obtained  rightful  possession  of  the  North 
Carolina  property,  and  had  brought  it  within  this  State,  there  is 
nothing  in  the  case  that  would  preclude  the  idea  of  his  being  ac- 
countable therefor  as  proper  to  be  applied  in  a  due  course  of  admin- 
istration here.  Indeed,  Judge  Butler  instances,  in  the  opinion  in 
that  case,  the  payment  of  a  foreign  debt  to  a  domestic  administra- 
tor, recognizing  the  principle  that  where  such  payment  is  made, 
the  sum  paid  would  be  assets  rightfully  in  the  hands  of  the  admin- 
istrator for  administration,  but  he  correctly  holds  that  that  princi- 
ple is  not  applicable  to  the  case  he  had  in  hand.  Unless  foreign 
assets  are  within  the  general  scope  of  the  administration,  how  could 
the  administrator  be  chargeable  with  such  assets  coming  into  his 
hands  under  such  circumstances? 

Wilkins  v.  BUett,  9  Wall.  740.  It  was  held  that  a  payment  of  a 
debt  due  by  a  citizen  of  one  State  to  the  administrator  under  the 
laws  of  another  State,  where  the  intestate  was  domiciled  at  his  death, 
there  being  at  the  time  of  such  payment  no  administration  in  the 
State  of  the  debtor,  was  a  valid  payment  and  discharged  the  debt. 
It  has  been  questioned  whether  this  is  not  allowing  the  debtor  to  sub- 
vert the  laws  of  his  State  by  voluntarily  contributing  to  remove 
therefrom  assets,  that  by  those  laws  are  devoted  to  debts  due  within 
the  State.  However  this  may  be,  the  recognition  of  the  general 
nature  of  the  authority  of  the  administrator  of  the  domicile  involved 
in  this  case  does  not  appear  to  have  been  at  any  time  brought  into 
question,  and  it  does  not  appear  to  be  questionable. 

It  will  not  be  necessary  to  go  further  in  the  examination  »f  ilie 
authorities,  domestic  and  foreign,  on  this  point,  as  none  are  found 
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that  militate  against  tho  proposition  advanced,  while  throughout 
the  whole  the  fundamental  principles  on  which  that  proposition 
rests  are  abundantly  illustrated. 

If  the  original  administrator  has  a  general  right  as  to  all  effects 
wherever  situated,  his  obligation  is  commensurate  with  that  right, 
and  extends  to  accountability  for  all  assets  reduced  and  i*educible 
at  home,  and  all  actually  reduced  abroad.  It  would  follow  that 
when  this  administrator  of  the  domicile  of  the  intestate  holds  pos- 
session of  personal  effects  of  his  intestate,  within  the  jurisdiction 
from  which  he  derives  his  authority  as  administrator,  he  is  bound  to 
account  therefor,  even,  though  such  effects  at  the  death  of  the  in- 
testate were  situated  within  a  foreign  jurisdiction.  It  would  also 
follow  that  the  domestic  administrator  is  bound  to  account  for  all 
assets  reduced  to  possession,  wherever  situated  at  the  death  of  the 
intestate,  but  that  such  assets  are  properly  accounted  for,  as  a  gene- 
ral rule,  when  it  appears  that  they  were,  at  the  death  of  the  intes- 
tate, in  a  foreign  jurisdiction,  and  still  so  remain,  and  that  his 
possession  thereof  was  obtained  as  administrator  under  the  author- 
ity of  such  foreign  State,  and  that  tho  purposes  of  such  ancillary 
administration  have  not  been  fulfilled.  For  any  devastavit  of  the 
foreign  assets  in  the  course  of  tho  ancillary  administration,  he 
would  be  subject  to  the  jurisdiction  of  the  domicile,  at  least  to  as 
great  an  extent  as  an  ancillary  administrator  would  be  who  was  not 
accredited  as  the  administrator  of  the  domicile,  which  liability  will 
be  hereafter  considered.  * 

We  come  now  to  the  second  aspect  of  the  general  question,  that 
proceeds  on  the  supposition  that  the  administrator  had  been  sued 
in  this  State  solely  in  his  character  of  a  North  Carolina  adminis- 
trator. Gould  such  a  suit  be  main  tained  ?  If  a  citizen  of  this  State 
is  appointed  under  the  laws  of  another  State  administrator  of  one 
domiciled  in  this  State  at  his  death,  having  assets  in  such  foreign 
State,  and  such  administrator  brings  such  assets  within  this  State, 
can  the  parties  interested  as  creditors  or  distributees  compel  such 
foreign  administrator  to  account  for  such  assets  here? 

As  a  general  rule,  rights  of  property  matured  and  perfected  under 
the  laws  of  a  State  having  jurisdiction  of  the  person  and  property 
involved  are  respected  and  protected  everywhere.  The  obligations 
incurred  as  a  consequence  of  the  perfecting  of  such  a  right  and  the 
credit  thereto,  according  to  its  nature,  must  stand  on  the  same  foot- 
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ing  as  the  right  itself,  and  be  enforced  everywhere  where  jurisdic- 
tion for  that  purpose  cau  be  obtained. 

It  is  true  that  when  public  powers  and  authority  are  executory, 
such  powers  belonging  to  the  sovereign  under  whom  they  are  exer- 
ciser^ cannot  be  put  in  execution  oy  any  other  jurisdiction  than 
that  of  such  sovereign.  Hence  it  is  that  the  powers  of  an  adminis- 
trator, being  in  their  nature  public  powers,  cannot,  while  executing, 
be  enforced  in  any  other  jurisdiction  than  his  own.  But  when 
riglits  are  matured  or  perfected  in  pursuance  of  such  power,  they 
should  be  respected  everywhere.  Judge  Butleb,  in  Carmichael  v. 
Hay,  1  Rich.  116,  fully  states  tho  principle  in  the  following  lan- 
guage: "If  a  foreign  administrator  has,  in  virtue  of  his  adminis- 
tration, reduced  the  personal  property  of  the  deceased  there  situated 
into  his  possession,  so  that  he  has  acquired  the  legal  title  thereto 
according  to  the  laws  of  that  country,  if  that  property  should  after- 
ward be  found  in  another  country  or  be  carried  away  and  converted 
against  his  will,  he  may  maintain  a  suit  for  it  there  in  his  own  name, 
for  he  is,  to  all  intents  and  pui'poses,  tho  owner  thereof.'*  If  then 
the  title  acquired  through  his  administration  when  perfected  by  re- 
ducing to  possession  bo  respected,  and  cau  be  protected  everywhere, 
surely  tho  obligations  imposed  upon  him  as  the  consequence  of 
obtaining  such  title  must  accompany  the  right  wherever  it  goes, 
and  if  the  one  can  be  vindicated  the  other  can  be  enforced. 

There  are  indeed  many  instances,  where,  on  grounds  of  public 
policy,  one  State  will  not  enforce  rights  of  a  particular  class  ma- 
tured under  the  laws  of  another  State,  but  no  means  appear  for 
drawing  the  case  of  the  duty  of  an  administrator  to  apply  the  assets 
received  by  him  in  tho  due  course  of  administration  within  this 
class  of  exceptions.  What  ground  there  exists  for  saying  that  an 
administrator  m^  come  into  the  courts  of  the  State  to  vindi- 
cate his  title  matured  under  the  laws  of  another  State,  and  yet 
cannot  be  brought  before  the  courts  of  the  State  to  answer  for  the 
proper  disposition  of  said  property  under  the  laws  by  means  of 
which  it  was  acquired?  It  may  and  should  be  conceded  on  the 
principles  already  stated,  that  a  foreign  administrator  cannot  be 
held  to  account  for  foreign  assets  that  he  has  never  reduced  to  pos- 
session, on  the  ground  that  his  conduct  was  in  violation  of  the 
laws  of  the  State  under  which  he  derived  his  administration,  for 
that  would  be  to  put  in  exercise  those  laws  which  can  only  be 
accomplished  by  the  jurisdiction  to  which  they  appertain;  but  where 
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he  has  reduced  assets  to  possession,  and  his  duty  springs  out  of  and 
is  commensurate  with  his  title^  no  good  reason  appears  why  he  may 
not  be  compelled  to  account  for  such  assets  in  any  State  that  may 
chance  to  have  jurisdiction  of  the  proper  parties  and  the  assets  the 
subject  of  controversy. 

On  the  other  hand,  to  deny  under  such  circumstances  a  remedy 
in  the  courts  of  a  foreign  State  might  amount  to  the  loss  of  all 
remedy  whatever.  When  the  intestate  was  domiciled  in  the  State 
where  such  remedy  la  sought,  and  the  assets  and  the  person  of  the 
foreign  administrator  are  there  present,  and  the  distributees  are 
residents  thereof,  unless  the  remedy  can  be  there  obtained  it  may 
be  impossible  to  obtain  it  anywhere. 

McNamara  v.  Dwyery  7  Pai.  239,  a  case  decided  by  Chancellor 
Walworth,  fully  sustains  these  principles,  although  in  that  case 
the  remedy  was  sought  at  the  place  of  an  ancillary  administrator, 
and  not,  as  in  the  present  case,  at  the  domicile  of  the  intestate. 
The  reasoning  of  that  case  is  irresistible.  Unfortunately  the  con- 
clusion of  that  case  is  misstated  in  the  head-note  of  its  report. 

Conover  v.  Chapman,  2  Bail.  436.  In  looking  into  this  case  for 
another  purpose,  we  found  that  it  was  said  that  the  ancillary  ad- 
ministrator could  not  be  held  accountable,  except  in  the  courts  of 
that  jurisdiction.  It  docs  not  appear  that  any  person  interested 
in  the  ancillary  administration  as  a  creditor  entitled  to  bo  paid 
thereunder  was  a  pfirty  to  that  case.  It  is  only  one  entitled  to  a 
remedy  in  the  courts  of  the  ancillary  State  against  the  adminis- 
trator there  localized  who  could  claim  such  a  reme<iy  in  any  foreign 
State,  by  reason  of  the  presence  in  such  State  of  the  parties  and  the 
subject  of  controversy.  It  follows  that  as  no  one  of  the  parties  had 
a  right  to  complain  of  the  manner  in  which  the  ancillary  admin- 
istration in  Maryland  had  been  conducted,  the  court  merely 
intended  to  say  that  the  proper  jurisdiction  of  that  question  was 
in  Maryland,  and  not  to  exclude  the  idea  that  a  demand  primarily 
cognizable  in  the  courts  of  Maryland  could  become  under  possible  , 
circumstances  cognizable  in  the  courts  of  South  Carolina. 

Collins  V.  Bankhead,  1  Strobh.  25.  It  is  said  in  this  case  that 
there  is  a  general  liability  on  the  part  of  the  ancillary  administra- 
tion to  account  to  the  original  administrator  for  the  ancillary 
administration.  This  statement  should  doubtless  be  qualified  in 
the  manner  already  indicated,  but  it  certainly  covers  the  general 
idea  that  such  an  accountability  is  possible,  and  such  being  tho 
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case,  where  the  ancillary  administrator  and  the  domestic  adminis- 
trator are  one  person,  clearly  that  liability  could  be  inferred  under 
the  limitations  already  stated  at  the  demand  of  domestic  creditors 
or  distributees  in  the  domestic  forum. 

CarmicJielx.  Ray^  1  Rich.  116,  while  recognizing  the  responsibil- 
ity of  an  ancillary  administrator  in  respect  of  foreign  assets  reduced 
to  possession  there,  properly  holds  that  the  courts  of  the  domicile 
cannot  aid  such  ancillary  administrator  to  reduce  such  foreign 
assets  to  possession,  even  though  such  assets  may  be  found  at  the 
place  of  domicile.  This  conclusion  is  in  accordance  with  the  prin- 
ciple that  public  powers,  such  as  the  case  holds  the  powers  of  an 
administrator  to  be,  cannot  while  executory  be  enforced  by  a  for- 
eign jurisdiction. 

Campbell  v.  Tousey,  7  Cow.  64  A  Pennsylvania  executor  was  in 
tliis  case  held  responsible  to  account  in  New  York  for  Pennsylvania 
assets  received  in  that  character.  The  court  held  that  he  could  not 
be  charged  as  executor  as  he  had  no  such  authority  in  New  York, 
but  tliat  he  was  liable  to  account  therefor  as  executor  de  son  tort 
for  such  Pennsylvania  assets.  The  difficulty  in  the  explanation  of 
this  ground  of  accountability  was  noticed  by  Chancellor  Walworth 
in  McNamara  v.  Dwyer^  already  commented  upon,  but  he  did  not 
undertake  to  develop  his  objection.  It  is  obvious  that  to  charge  one 
as  executor  de  son  tort  it  must  appear  that  he  obtained  assets  by  an 
act  of  wrong;  but  this  cannot  be  affirmed  of  ona  who  by  the  laws  of 
a  country  to  which  he  was  at  the  time  amenable,  and  having  juris- 
diction of  such  assets,  is  clothed  with  authority  over  the  same. 
The  conclusion  that  such  action  should  be  maintained  against  the 
defendant  as  executor  de  son  tort  appears  to  have  been  forced  out 
of  respect  to  the  principle  that  a  foreign  executor  has,  as  such,  no 
standing  in  the  domestic  forum  to  enforce  his  powers  as  such. 
That  is  indeed  true,  but  does  not  interfere  with  his  accountability, 
based  on  his  duty  by  reason  of  assets  reduced  to  possession,  to  prop- 
erly apply  them  in  the  course  of  administration,  for  the  remedy  in 
that  case  is  upon  his  individual  duty.  When  he  is  before  the  court 
for  such  a  purpose,  it  is  his  powers  and  obligations,  consummate 
through  his  authority  as  an  executor,  that  is  the  subject  of  con- 
troversy. 

Boston  r.  Boylston,  2  Mass.  384,  was  decided  upon  a  Massa- 
chusetts statute,  and  is  not  recognized  as  a  general  authority. 

Dawes  y,  Boylston,  9  Mass.  337  ;  6  Am.  Dec.  72,  denies,  in  general 
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terms,  the  right  of  the  legatees  in  that  case  to  parsue  distribution  in 
that  ancillary  jarisdiction,  bat  places  the  condasion  on  the  ground 
that  only  a  partial  distribution  could  be  effected  in  Massachusetts^ 
and  full  administration  only  could  be  had  at  the  domicile,  which 
was  England.  This  principle  is  not  confined  to  the  case  of  a  foreign 
administration,  but  equally  affects  the  right  of  seeking  distribution 
in  a  case  of  purely  domestic  administration.  This  case  cannot  be 
regarded  as  going  beyond  the  statement  of  an  exception  to  the  right 
of  legatees  to  call  tlie  original  executors  to  account  within  an  an- 
cillary jurisdiction,  and  is  clearly  no  authority  for  the  proposition 
that  an  ancillary  administrator  cannot  be  made  to  account  for 
foreign  assets  in  the  jurisdiction  of  the  domicile. 

Richards  v.  Dutchy  S  Mass.  506.  A  Massachusetts  administrator 
of  a  testator,  domiciled  in  India,  sued  on  a  debt  due  to  his  testator 
in  Massachusetts.  The  defendant  attempted  to  show  that  the  sub- 
ject of  the  debt,  namely,  property  of  the  testator  in  his  possession, 
had  been  left  as  a  legacy  to  him  by  the  testator.  The  court  treated 
the  defense  as  if  it  had  been  an  action  by  a  legatee  for  a  legacy, 
and  as  such,  denied  that  it  could  be  maintained  against  an  ancil- 
lary administrator.  Nothing  is  said  in  the  case  about  any  as^nt 
of  the  foreign  executor,  and  such  assent  does  not  appear  to  have 
been  a  matter  at  all  considered.  It  may  well  be  doubted  whether 
the  assent  of  the  ancillary  administrator  could  entitle  the  legatee 
to  sue  in  a  court  of  law.  The  real  difficulties  of  the  case  appear 
not  to  have  been  developed,  and  it  cannot  properly  be  regarded  as 
an  authority  upon  the  matters  under  present  consideration,  as  they 
were  not  involved  in  it 

Dawes  v.  Heeuly  3  Pick.  128.  The  only  point  actually  decided  was 
that  it  was  not  a  breach  of  the  condition  of  the  ancillary  adminis- 
trator's bond,  that  he  had  failed  to  pay  a  debt  due  to  a  foreign 
creditor,  a  resident  of  the  country  of  the  domicile  of  the  foreign 
testator.  It  therefore  can  be  regarded  as  no  more  than  an  exposi- 
tion of  the  law  of  Massachusetts  as  it  regards  the  extent  of  the 
objects  to  which  ancillary  administration,  had  in  that  State,  pri- 
marily extends.  The  general  discussion  in  that  case  does  not  profess 
to  be  material  to  the  question  then  before  the  court ;  but  even  if 
carrying  authoritative  weight,  the  conclusion  arrived  at,  that  it  is  the 
duty  of  the  ancillary  administrator,  after  satisfying  local  debts,  to 
transmit  the  residuum,  does  not  even  exclude  the  idea  that  the 
oonrts  of  that  State  obtaining  jurisdiction  over  the  foreign  executor^ 
Vol.  XXXVI— 90 
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and  having  tho  assets  in  their  jurisdiction,  might  proceed  to  make 
distribution  according  to  the  law  of  the  domicile  of  the  testator  or 
intestate.  Much  less  would  it  exclude  the  idea  that  the  courts  of 
the  domicile,  having  jurisdiction  of  the  person  of  an  ancillary  ad- 
ministrator and  control  of  the  assets,  might  proceed  to  adjust  the 
accountability  of  each  ancillary  administrator  at  least  to  the  extent 
of  tho  assets  within  its  control. 

Fay  V.  naven^  3  Mete.  109.  Tho  defendant  was  both  adminis- 
trator of  the  domicile  and  ancillary  administrator  in  Massachusetts; 
and  it  was  held  that  he  was  not  bound  to  account  in  the  latter 
place  for  assets  received  in  Louisiana,  the  place  of  domicile.  This 
case  is  consistent  with  tho  proposition  already  stated,  that  when  an 
"ancillary  administrator  is  sued  in  his  own  jurisdiction,  he  suffici- 
ently accounts  for  foreign  assets  received  in  the  character  of  a  for- 
eign administrator  by  showing  that  these  assets  are  in  the  course 
of  administration  in  the  proper  jurisdiction  to  which  they  appertain. 
It  was  not  a  case  where  the  court  was  proceeding  with  reference 
to  assets  within  its  control. 

Harvey  v.  Richards,  1  Mason,  381,  decided  by  Judge  Stoey  in 
United  States  Circuit  Court,  must  be  regarded  as  an  exposition  of 
the  laws  of  Massachusetts;  and  that  case  holds  that  where  then* 
was  ancillary  administration  in  Massachusetts  of  the  estate  of  one 
domiciled,  at  his  death,  in  Calcutta,  and  leaving  a  will  there,  under 
which  executors  had  qualified,  such  ancillary  administrator  could 
be  compelled  to  distribute  the  Massachusetts  assets  there,  when  tho 
necessary  parties  were  all  before  it,  and  tho  circumstances  of  the 
case  were  such  that  complete  distribution  could  be  made.  If  the 
ancillary  jurisdiction  could  be  extended  thus  far,  clearly  a  similar 
exercise  of  authority  would  be  competent  on  the  part  of  the  juris- 
diction t)f  this  domicile  having  the  legatees  or  distributees  and  the 
foreign  ancillary  administrator  and  the  assets  before  it 

Ooodall  V.  Marshall,  11  N.  H.  85.  This  case  did  not  involve 
the  present  question,  but  gave  delibemte  consideration  to  the  gen- 
eral question.  Chief  Justice  Parker  recognizes  that  special  cir- 
cumstances may  warrant  the  assumption  of  jurisdiction  by  the 
courts  of  the  ancillary  administration  in  decreeing  distribution, 
citing  for  that  purpose,  Harvey  v.  Richards,  and  various  other 
cases. 

Pipan  Vi  Pipon,  Amb.  25,  holds  that  distributees  have  no 
right  to  file  a  bill  for  a  partial  settlement  of  the  estate  merely. 
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and  this  conclusion  is  placed   upon  the  language  of  an  English 
statute. 

Taurton  v.  Flower ^  3  P.  Wms.  369,  was  decided  upon  a  ground 
that  appears  to  imply  that  a  bill  might  properly  be  filed  in  England^ 
against  an  ancillary  administrator  there  for  the  distribution  of  the 
estate  of  one  domiciled  in  France,  at  his  death,  who  left  a  will  under 
which  executors  qualified. 

It  must  be  concluded  that  the  proposition  that  an  ancillary  ad- 
ministrator, resident  within  the  jurisdiction  of  the  domicile  of  the 
decedent,  and  having  there  assets  of  the  decedent,  may  be  cbm polled 
to  account  there  for  his  administration  of  all  assets  under  the  con- 
trol of  that  jurisdiction,  is  sustained  by  the  authorities.  It  follows 
that  the  administrators  in  the  present  case  were  bound  to  account 
for  the  North  Carolina  assets  in  their  possession,  and  it  remains  to 
consider  under  what  law  the  distribution  of  such  North  Carolina 
assets  must  take  place. 

It  is  well  settled  that  the  assets  of  a  decedent,  found  in  any  State 
or  country,  whether  the  domicile  of  such  decedent,  or  otherwise, 
are  to  be  applied  in  a  course  of  administration,  under  the  laws  of 
such  State,  to  the  extent  of  the  payment  of  all  debts  provided  for 
by  the  laws  of  such  State,  and  that  all  preferences  allowed  by  such 
laws  are  to  be  respected.  It  is  also  well  settled  that  where  a  resid- 
uum remains,  after  satisfying  the  purposes  of  ancillary  adminis- 
tration, it  must  be  distributed  according  to  the  law  of  the  domicile 
of  the  decedent.  It  is  only  necessary  to  make  a  general  reference 
to  a  few  of  the  cases.  Tucker  v.  Condy^  10  Rich.  Eq.  12;  Smith  v. 
Bank,  5  Pet.  518;  Lawrence  v.  Mmendorfy  5  Barb.  73;  Ooodall  v. 
Marshall,  11  N.  H.  85. 

The  assets  brought  into  this  State  by  the  administrators  must 
be  accounted  for  and  distributed  in  this  action  as  it  regards  North 
Carolina  debts,  according  to  the  laws  of  the  State  of  North  Caro- 
lina. 

The  exceptions  to  the  decree,  so  far  as  they  relate  to  the  rule  of 
administration,  must  be  overruled. 

The  appellant  excepted  to  the  decree  on  the  ground  that  a  credit 
to  the  amount  of  t325  was  not  allowed.  No  evidence  appears  sho w- 
'  ing  that  the  objects  for  which  that  amount  was  paid  were  proper 
for  such  payment.  Without  such  proof  the  item  could  not  be  al- 
lowed. The  exception  as  to  the  item  of  (1,217.25  does  not  appeal 
in  the  exceptions  to  the  report  of  the  referee,  and  cannot  therefore 
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be  noticed;  and  in  addition  to  this  there  is  no  evidence  that  the 
amount  thus  paid  was  applied  to  proper  objects. 

The  decree  must  be  affirmed  and  the  appeal  dismissed. 

Decree  affirmed. 

MoIybk,  J«,  concurred. 


Allek  v.  Alleit^ 

(18  8.  C.  512.) 

WUl  —  ademption  —  release  —  distributio7i. 

Ademption  is  presnmed  where  a  testator  adyances  monef  to  his  child  for 
whom  he  has  provided  a  general  pecuniarj  legacj  in  his  previoosly  executed 
will,  bat  not  in  case  of  a  residuary  bequest,  nor  in  the  cases  of  grandchildren 
or  strangers.  The  presamption  in  the  first  case  majr  be  contradicted,  and 
in  the  latter  cases  the  intention  to  adeem  may  be  established  by  extrinsic 
evidence. 

A  release  by  a  legatee  of  all  interest  in  a  testator's  estate,  executed  daring 
the  testator's  life,  for  a  pecuniary  consideration,  to  the  testator  and  the 
other  legatees,  is  void. 

Under  a  provision  in  a  will  for  distribution  to  the  testator's  "  heirs  at  law, 
share  and  share  alike,"  the  distribution  must  be  per  ettpita  and  not  per 
stirpes, 

PETITION  for  construction  of  a  wilL     The  opinion  sufficiently 
states  the  points. 

/.  S.  Oothran,  for  appellants. 

S.  McOowan,  M.  P.  DeBruhly  and  E.  B.  Oary,  contra. 

McIyeb,  J.  [Omitting  a  question  of  practice.]  Most  of  the 
questions  raised  are  novel,  at  least  in  this  State,  and  not  free  from 
difficulty.  The  case  has  therefore  demanded  and  has  i^eceived  the 
most  thorough  consideration  and  careful  attention. 

The  object  of  the  action,  which  was  instituted  by  Charles  P. 
AUen^  as  executor  of  the  last  will  and  testament  of  Bannister 
Allen,  against  his  devisees  and  legatees,  was  to  obtain  the  instruc- 
tions of  the  court  as  to  the  proper  mode  of  distributing  the  estate 
under  the  provisions  of  the  will.    Except  as  to  the  residuary  clause, 
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no  question  has  been  raised,  and  no  difficulty  is  perceived  in  ascer- 
taining the  construction  which  should  be  placed  upon  the  terms  of 
the  will,  but  the  conflicting  claims  which  the  court  is  called  upon 
to  determine  arises  mainly  out  of  various  money  transactions 
between  the  testator  and  his  devisees  and  legatees  during  his  life- 
time. For  a  detailed  account  of  these  transactions  reference  must 
be  had  to  the  brief  and  to  the  decree  of  Judge  Fraser,  who  heard 
the  case  on  its  merits,  where  they  are  very  clearly  and  succinctly 
stated.  In  general  terms  these  transactions  may  be  classified  as 
follows  :  1st  Payments  of  money  by  the  testator  to  the  legatees, 
evidenced  by  simple  receipts.  2d.  Payments  evidenced  by  receipts 
which  are  expressed  to  be  in  full  or  in  part,  of  distributive  shares 
of  testator's  estate.  3d.  Ordinary  notes  given  by  several  of  the 
legatees  to  the  testator.  4th.  Papers  in  the  form  of  notes  under 
seal,  by  which  the  legatee  promises  to  pay  to  the  testator  one  day 
after  date,  "  $1,200  in  gold,  included  in  the  will  paid,  and  $1,300 
in  currency,  in  full  for  that  much,  without  interest,''  upon  each  of 
which  is  the  following  indorsement  by  the  testator  :  *'  I  give  of  the 
within  note  to  my  son  [naming  him]  in  part  of  my  estate  of  the 
late  will  and  testament,  and  dated  8th  December,  1871."  5th. 
Papers  in  which  the  legatee  signing  acknowledges  the  receipt  of  a 
specified  sum  of  money  from  the  testator,  "in  full  of  my  distribu- 
tive share  of  the  estate  of  my  said  father,  and  I  hereby  renounce 
and  forever  relinquish  to  the  other  heirs  at  law,  devisees  and  lega- 
tees of  Bannister  Allen,  my  father,  when  their  rights  shall  accrue, 
all  claims,  by  inheritance  or  otherwise,  to  any  part  of  said  estate, 
and  I  bind  myself,  my  heirs,  executors  and  administrators,  for  the 
complete  fulfillment  of  the  above,  in  consideration  of  said  sum  of 
$2,000  received  by  me  ; "  the  only  difference  in  the  papers  belong- 
ing to  this  class  being  that  in  some  of  them  the  interest  is  not  re- 
linquished "to  the  other  heirs,"  etc.,  as  in  the  one  above  set  out. 
but  contain  a  simple  relinquishment  of  ''all  claims,  by  inherit- 
ance or  otherwise,  to  any  part  of  such  estate."  6th.  Papers 
in  which  Mrs.  Watson  and  Mrs.  McCalla  acknowledge  the 
receipt  of  certain  sums  of  money  from  the  testator,  in  considera- 
tion  whereof  they  renounce  all  claim  to  the  lands  devised  to  them 
by  the  testator. 

The  questions  are:  Whether  these  transactions  shall  operate  aa 
ademptions  of  the  legacies  given  in  the  will.  If  so,  whether  they 
adeem  only  the  pecuniary  legacies  of  specific  amounts,  or  the  inter- 
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est  which  each  of  the  legatees  may  be  entitled  to  under  the  residu- 
ary clause  also.  What  effect  the  papers  purporting  to  release  the 
interests  of  several  of  the  legatees  shall  have^  and  what  effect  the 
jmpers  executed  by  Mrs.  Watson  and  Mrs.  McCalla  shall  have. 

1'he  general  rule  upon  the  subject  of  the  ademption  of  legacies  is 
that  where  a  father  or  one  who  has  placed  himself  in  loco  parentis 
gives  a  legacy  to  a  child,  or  one  toward  whom  he  has  assumed  such 
a  relationship,  he  is  understood  to  give  a  portion,  and  in  conse- 
quence of  the  leaning  of  the  courts  against  double  portions,  if  the 
parent  afterward  advances  a  portion  to  such  child,  the  presumption 
is  that  it  was  intended  as  a  satisfaction  of  the  legacy,  either  in 
whole  or  in  part,  as  the  case  may  be,  and  the  legacy  is  adeemed  pro 
fanto.  But  in  case  of  a  legacy  to  a  stranger  (and  in  this  respect 
even  grandchildren  are  regarded  as  strangers);  no  such  presump- 
tion arises,  and  unless  there  is  proof  showing  that  the  subsequent 
advance  was  intended  as  a  satisfaction  of  the  legacy  there  will  be 
no  ademption  and  the  legatee  will  be  entitled  to  both.  Bx  parte 
Pyey  18  Ves.  140;  Ewharditon  v.  Richardson^  Dud.  Eq.  184.  The 
question  of  ademption  is  a  question  of  intention;  as  is  well  said  in 
one  of  the  cases,  "intention  is  of  the  very  essence  of  ademption." 
Thus,  where  the  legacy  is  from  a  parent  to  a  child,  or  from  one 
who  has  assumed  that  relationship  to  the  legatee,  the  intention  to 
adeem  is  presumed  merely  from  the  relationship,  and  in  the  absence 
of  any  evidence  to  the  contrary,  such  presumption  is  conclusive  of 
the  intention.  But  where  no  such  relationship  exists,  then  no  such 
presumption  arises,  and  the  intention  becomes  a  matter  of  proof  for 
which  purpose  extrinsic  evidence  may  be  resorted  to,  not  for  the 
purpose  of  showing  an  intention  to  revoke  or  alter  any  portion  of 
the  will,  but  as  is  fully  shown  in  the  cases,  for  the  purpose  of  show- 
ing what  was  the  intention  of  the  testator  in  making  the  subse- 
quent advance  or  payment  —  whether  he  intended  it  to  operate  as 
a  satisfaction  of  the  legacy  or  as  an  additional  bounty  to  the  legatee. 
Shudal  V.  Jekylly  2  Atk.  516;  Rosewell  v.  Bennett  3  id.  77;  Kirk  v. 
EddoweSy  3  Hare,  509 ;  Richards  v.  Humphrey s^  15  Pick.  133 ;  Oil- 
ham  V.  Cltancellor,  43  Miss.  437;  s.  c,  5  Am.  Rep.  498.  The  case 
of  Richards  v.  Humphreys  was  in  some  of  its  aspects  very  much 
like  the  case  now  under  consideration,  and  will  be  found  full  and 
instructive.  In  that  case,  a  brother,  by  his  will,  gave  a  legacy  of 
$500  to  his  sister,  who  was  a  married  woman,  and  afterward  at  her 
request,  advanced  her  something  over  1400  to  aid  her  in  the  pur- 
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chase  of  land,  taking  her  receipt  therefor^  in  whicli  it. was  ^tat0d, 
*'  that  the  money  was  given  in  part  payment  of  the  dowry  given,  her 
in  his  will."  The  court  held  that  this  showed  that  the  payment  was 
made  on  account  of  the  legacy,  and  that  it  was  therefore  adeems 
to  the  extent  of  the  amount  paid.  In  that  case  the  court  used  this 
language :  '^  Ademption  takes  effect  not  from  the  act  of  the  legatee 
in  releasing  or  receiving  satisfaction  of  the  legacy,  but  solely  from 
tho  will  and  act  of  the  testator  in  making  such  payment  or. satis- 
faction or  substituting  a  different  act  of  bounty,  which  is  shown  by 
competent  proof  to  be  intended  as  such  payment,  satisfaction  or 
substitute."  Hence  it  makes  no  difference  that  the  legatee  was,  at 
the  time  of  receiving  the  payment,  under  the  disability  of  coverture 
or  infancy,  as  the  ademption  depends  solely  upon  the  will  of  the 
testator  and  not  upon  the  ability  of  the  legatee  to  give  a  valid  dis- 
charge. It  is  very  true  that  it  has  been  held  that  no  presumption  of 
an  intention  to  adeem  arises  where  tho  bequest  is  of  a  residuum  or 
of  an  interest  therein,  even  where  the  bequest  is  from  a  person  standi 
mg  in  tho  relation  of  parent  to  the  legatee,  and  this  because  a 
residuum  or  an  interest  therein  can  never  be  regarded  as  a 
portion,  strictly  speaking,  inasmuch  as  the  amount  is  necessarily 
of  an  uncertain  character,  and  hence  the  presumption  against  double 
portions  does  not  arise.  Farnham  v.  Phillips,  2  Atk.  215  ;  Free- 
mantle  \.  Banks,  5  Ves.  85.  But  if,  as  we  have  seen,  the  question 
of  ademption  is  a  question  of  intention,  we  are  unable  to  perceive 
any  good  reason  why,  where  the  proof  shows  an  intention  to  adeem, 
not  only  a  pecuniary  legacy,  but  also  an  interest  in  the  i*esidue, 
such  intention  should  not  be  allowed  full  effect.  We  have  not  been 
able  to  find  any  case  in  which  an  interest  in  the  residue  has  been 
held  to  be  adeemed  by  a  subsequent  advance,  but  we  do  find 
that  in  the  case  of  Lady  Thynne  v.  Earl  of  Olengall,  2  H.  L.  Cas. 
131,  upon  a  full  re\iew  of  tho  authorities,  it  was  held  that  a  bequest 
of  a  residue  will,  according  to  its  amount,  be  a  satisfaction  of  a  por- 
tion, either  in  full  or  pro  tanto,  as  the  case  maybe,  and  it  is  difficult 
to  understand  how,  upon  the  same  principle,  we  can  avoid  holding 
that  a  portion  by  settlement  or  otherwise  shall  in  like  manner  be 
a  satisfaction  of  a  previous  bequest  of  a  residue  to  the  extent  that 
the  former  may  cover  the  latter.  We  think  therefore  that  where 
the  evidence  shows  such  to  be  the  intention,  an  interest  in  the  resi- 
due, as  well  as  the  general  pecuniary  legacy,  may  be  adeemed  by  a 
subsequent  advance  of  money  to  the  legatee. 
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It  would  seem  that  upon  the  same  principles,  devises  of  real  estate 
oaght  likewise  to  be  adeemed  (if  such  a  term  can,  with  any  pro- 
priety, be  applied  to  devises)  by  subsequent  jmyments  to  the  devisees 
with  the  intention  of  producing  that  result ;  but  it  is  conceded  tliiit 
the  doctrine  of  ademption  has  never  been  applied  to  devises  of  real 
estate,  and  in  the  absence  of  any  authority,  we  do  not  feel  justified 
in  disregarding  the  well-established  line  which  has  for  ages  beeu 
drawn  between  real  and  personal  estate,  even  though  we  may  be 
thereby  compelled  to  thwart  tlie  obvious  intention  of  the  testator 
and  disturb  that  distribution  of  his  property  which  he  thought  was 
proper  and  just  to  his  descendants.  For  while  the  intention  of  the 
testator  is  the  cardinal  rule  of  construction  of  a  will,  yet  such  in- 
tention cannot  be  given  effect  where  it  is  in  conflict  with  the  rules 
of  law.  A  devise  of  real  estate  cannot,  like  a  pecuniary  legacy,  be 
affected  by  any  subsequent  transactions  between  the  testator  and 
the  devisee,  but  must  stand  until  it  is  i*evoked  or  altered  in  the 
manner  prescribed  by  law.  The  papei*s  signed  by  Mrs.  Watson  and 
Mrs.  McCalla  cannot  therefore  operate,  as  they  were  doubtless  in- 
tended, as  ademptions  of  the  devises  to  these  ladies  ;  they  cannot, 
as  we  shall  presently  see,  have  any  effect  as  releases,  and  they  can- 
not operate  to  adeem  the  interest  of  these  devises  in  the  residuum, 
for  they  were  not  so  intended  by  the  testator,  but  on  the  contrary, 
are  expressly  declared  to  be  intended  for  a  different  pui-pose,  which 
as  we  have  seen,  must  fail  because  in  conflict  with  an  established 
rule  of  law.  Nor  can  they  be  treated  as  advancements,  for  the  doc- 
trine of  advancements  applies  only  in  case  of  intestacy,  or  where, 
as  in  Manning  v.  Manning,  12  Rich.  Eq.  410,  the  testator  in  his 
will  has  directed  that  property  given  to  his  children  in  his  life-time 
should  be  accounted  for  by  them.  Here  however  there  is  no  such 
direction  in  the  will,  and  to  give  the  transactions  evidenced  by  these 
papers  the  effect  of  advancements  would  in  effect  be  an  alteration 
of  the  will  without  the  formalities  required  by  law  for  such  a  par- 
pose. 

The  next  inquiry  is  as  to  tlie  effect  of  the  receipts  in  which  some 
of  the  legatees  have  undertaken  to  release  their  interests  in  the  es- 
tate of  the  testator  during  his  life-time.  We  agree  with  the  Circuit 
judge  that  so  far  as  they  purport  to  be  releases  of  any  interest  in  the 
estate  they  are  absolutely  void,  and  it  is  scarcely  necessary  to  add  any 
thing  to  what  he  has  said  upon  the  subject.  It  may  be  true  ths^ 
in  equity  a  release  of  a  mere  naked  possibility  or  expectancy  of  an 
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heir  to  his  ancestor's  estate,  or  of  a  legatee  of  an  interest  under  the 
will  of  a  person  then  living,  if  founded  npon  a  valuable  considera- 
tion,  might  be  carried  into  effect  after  the  death  of  such  ancestor 
or  testator  as  a  right  acquired  under  a  contract  (2  Story's  Eq.  Jur^ 
§  1040  b)  ;  but  certainly  without  such  consideration  it  would  be 
a  nullity.  Morris  v.  Burroughs^  1  Atk.  399.  In  this  case  it 
is  not  pretended  that  there  was  any  consideration  for  the  so- 
called  releases,  as  between  the  parties  who  signed  them  and  the 
other  heirs,  devisees  and  legatees  of  the  testator,  and  it  could  not 
be  said  that  there  was  any  valuable  consideration  passing  between 
the  testator  himself  and  those  who  undertook  to  release,  for  the  testa- 
tor having  up  to  the  time  of  his  death,  absolute  testamentary  power 
over  all  of  his  property,  could  by  a  simple  stroke  of  his  pen  have 
effected  the  very  same  objects  by  revoking  any  legacy  or  devise  in 
his  will.  Hence  these  classes  are  in  our  opinion  absolute  nullities, 
as  well  those  which  purport  to  relinquish  "  to  the  other  heirs,"  etc., 
as  those  which  do  not  purport  to  relinquish  to  any  particular  per- 
son or  persons,  and  can  only  have  effect  as  acknowledgments  of  the 
receipt  of  so  much  money  on  account  of  interests  in  the  estate. 
The  cases  which  have  been  cited  to  sustain  the  validity  of  these 
releases,  Xociytfr  v.  Savage,  2  Str.  947;  Ives  v.  Medtcalf,  1  Atk.  63; 
Blunden  v.  Barker,  1  P.  Wms.  639;  Cox  v.  Belitha,  2  id.  272,  and 
others  of  that  class,  prove  on  examination  to  be  cases  arising  under 
the  custom  of  London,  by  which  a  man's  testamentary  power  did 
not  extend  to  the  whole  of  his  personal  estate  unless  he  died  leav- 
ing neither  wife  nor  child.  If  he  left  a  wife  and  children,  his  per- 
sonal estate  was  divisible  into  three  equal  parts,  one  of  whicht 
called  the  orphanage  part,  went  to  the  children,  another  to  the 
widow,  and  a  third  part  was  at  his  own  disposal.  1  Wms.  on  Exrs. 
2,  3;  Heron  v.  Heron,  2  Atk.  160.  Inasmuch  therefore  as  the 
father  could  not  by  his  will  deprive  his  child  of  an  equal  share  in 
what  was  called  the  orphanage  part,  a  release  by  the  child  to  the 
parent  of  his  interest  in  such  orphanage  part,  in  consideration  of 
the  payment  of  a  sum  of  money,  has  been  sustained  in  the  cases 
above  mentioned  as  a  transaction  based  upon  a  valuable  considera- 
tion, because  there  the  parent  acquired  something — the  right  to 
dispose  of  the  child's  share  of  the  orphanage  part — in  exchange 
for  the  money  paid  to  the  child,  while  here,  where  there  is  no  such 
restriction  upon  the  testamentary  power,  it  is  very  manifest  that  a 
parent  obtains  nothing  by  such  a  transaction,  and  it  cannot  be  sup- 
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posed  that  he  pays  his  money  in  consideration  of  obtaining  a  right 
which  he  already  enjoys. 

We  conclude  then,  that  so  far  as  papers  of  the  first  class  are  con 
cerned  —  ordinary  receipts  —  they  will  or  will  not  be  i-egarded  as 
ademptions  of  legacies  pro  ianto  accordingly  as  the  evidence 
adduced  may  show  the  intention  of  the  testator;  that  as  to  papers 
in  the  second  class  = — receipts  which  are  expressed  to  be  in  fall  or 
in  part  of  distributive  shares  or  interests  in  the  testatoi*'s  estate  — 
they  will,  without  further  evidence,  be  regarded  as  ademptions  of 
legacies,  residuary  as  well  as  pecuniary,  to  the  extent  of  the  amounts 
mentioned  therein,  as  they  bear  upon  their  face  evidence  that  such 
was  the  intention  of  the  testator;  that  as  to  papers  in  the  third 
class  —  ordinary  notes  —  they  are  to  be  regarded  as  assets  of  the 
testator's  estate,  to  be  accounted  for  by  the  executor,  and  not  as 
ademptions  of  legacies;  that  as  to  papers  of  the  fourth  class  — 
l)apers  in  the  form  of  notes  promising  to  pay  $1,200  in  gold,  in- 
cluded in  the  will,  paid,  etc.,  —  they  arc  to  be  regarded  as  ademp- 
tions of  legacies,  residuary  as  well  as  pecuniary,  without  further 
evidence,  as  the  terms  in  which  they  were  written,  taken  in  connec- 
tion with  tlie  indorsements  made  thereon  by  the  testator,  satisfy  us 
that  such  was  his  intention;  that  as  to  the  papers  in  the  fifth  class 

—  releases  as  they  are  called — they  are  nullities,  except  so  far  as 
they  acknowledge  the  receipt  of  specific  sums  of  money,  and  that 
they  are  to  be  regarded  as  ademptions  of  legacies,  residuary  as  well 
as  pecuniary,  to  the  extent  of  the  amounts  so  specified;  and  that  as 
to  the  sixth  class  —  pai>ers  signed  by  Mrs.  Watson  and  Mrs.  McCalla 

—  they  are  to  be  regarded  as  nullities.  We  think,  also,  that  the 
indorsement  made  by  the  testator  on  the  letter  of  Joseph  N".  Brown, 
acknowledging  the  receipt  of  a  note  and  a  small  amount  in  our- 
i-ency,  as  guardian  of  James  B.  Allen,  is  sufficient  evidence  of 
the  intention  of  the  testator  to  thereby  adeem  not  only  the  pecu- 
niary legacy  to  J.  B.  Allen,  but  also  his  interest  in  the  residue  j[?ro 
tantOy  and  that  the  gift  of  the  note  was  sufficiently  efusclem  generis 
to  bring  it  within  the  rule  as  to  ademptions  of  legacies.  Richard^ 
sou  V.  Richardson,  Dud.  Eq.  194-5. 

The  only  remaining  inquiry  is  as  to  the  manner  in  which  the 
residue  of  the  estate  is  to  be  divided  —  whether  per  stirpes  or  per 
capita.  The  language  of  the  residuary  clause  is  as  follows:  ^'  It  is 
my  will,  and  I  hereby  direct,  that  all  my  estate,  not  hereinbefore 
disposed  of,  be  converted  into  money  by  the  sale  of  the  real  and 
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personal  property,  and  by  the  collection  of  all  the  debts  due  td  me, 
as  far  as  possible,  and  that  the  proceeds  be  equally  distributed 
among  my  heirs-at-law,  share  and  share  alike.** 

The  general  rule  is  that  where  there  is  a  gift  to  a  class  of  per- 
sons, without  any  direction  as  to  the  proportions  in  which  the 
individuals  of  the  class  are  to  take,  all  who  can  bring  themselves 
within  the  class  are  entitled  to  participate  in  the  distribution,  which 
must  be  per  capita.  But  where  the  gift  is  to  a  class,  the  individuals 
of  which  can  only  be  ascertained  by  a  resort  to  the  statute  of  dis- 
tributions, then  the  provisions  of  the  statute  must  also  be  resorted 
to  for  the  piirpose  of  ascertaining  the  proportions  in  which  the  do- 
nees are  to  take,  unless,  in  the  instrument  by  which  the  gift  is 
made,  a  difiPerent  rule  of  distribution  shall  be  prescribed.  Temple^ 
ton  V.  Walker,  3  Rich.  Eq.  543.  If  therefore  the  gift  is  to  a  class  of 
persons  designated  as  heirs  of  a  particular  person,  .then,  as  it  is 
necessary  to  resort  to  tlio  statute  to  ascertain  who  are  the  individu- 
als composing  the  class,  resort  must  also  be  had  to  the  statute  to 
determine  how  or  in  what  proportions  such  individuals  shall  take. 
This  is  upon  the  presumption  that  the  donor  having,  by  implica- 
tion at  least,  referred  to  the  statute  as  to  the  persons  who  are  to 
take,  also  intended  that  reference  should  be  had  to  the  statute  to 
determine  the  proportions  in  which  they  should  take,  unless  he  ex- 
presses a  different  intention.  But  when  he  prescribes  a  different 
mode  of  distribution,  then  no  such  presumption  can  arise,  and  the 
distribution  must  be  made  in  the  manner  prescribed.  Thus  when, 
as  in  Freeman  v.  Knight,  2  Ired.  Eq.  72,  the  testator  directed  that 
certain  personal  property  "  should  be  sold  and  the  proceeds  equally 
divided  between  my  legal  heirs,"  it  was  held  that  though  a  resort 
to  the  statute  was  necessary,  in  order  to  ascertain  who  were  the 
persons  embraced  in  the  class  to  whom  the  bequest  was  made,  there 
was  no  such  necessity  to  refer  to  the  statute  to  ascertain  the  mode 
of  distribution,  because  the  testator  had  himself  determined  that 
by  directing  an  equal  division,  and  hence  the  proceeds  of  sale  should 
be  distributed  amongst  the  widow  and  children  and  the  children  of 
predeceased  children,  per  capita  and  not  per  stirpes.  In  the  case 
now  under  consideration  the  words  are,  if  any  thing,  stronger,  for 
here  the  provision  is  that  the  proceeds  shall  be  equally  divided, 
share  and  share  alike.  It  is  difficult  to  conceive  what  language  the 
testator  could  have  used  better  adapted  to  prescribe  the  mode  of 
distribution,  and  we  do  not  feel  justified  in  substituting  for  the  de» 
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clared  will  of  the  testator  a  mode  of  distribution  by  which  one  of 
his  heirs  —  grandchild  —  should  receive  only  a  fractional  part  of  an 
equal  share^  when  the  testator  has  expressly  directed  that  each  of 
his  heirs  shall  receive  an  equal  share,  and  that  all  shall  share  alike. 
The  case  of  Collier  v.  Collier,  3  Rich.  £q.  555,  does  not  in  our  opinion 
conflict  with  these  views.  There  the  testator,  after  giving  various 
bequests  to  his  wife  and  children  by  their  names,  and  to  his  grand- 
children by  classes,  designating  them  as  children  of  a  deceased 
child,  viz. :  **To  my  son  John's  children,^  and  "  to  my  son  Wil- 
liam's children,"  as  well  as  a  bequest  to  his  grandson  Oliver,  who 
was  one  of  John's  children,  directed  that  the  residue  of  his  estate 
'^be  equally  divided  amongst  all  my  above-named  heirs,''  and  it  was 
held  that  the  residue  must  be  divided  per  stirpes  and  not  per  oapitcLy 
notwithstanding  the  word  "equally."  But  this  conclusion  was 
reached  by  the  court  only  because,  as  they  say,  "  it  seems  to  us  that 
upon  the  whole  will,  and  particularly  by  the  manner  and  the 
amount  of  the  several  primary  gifts  to  his  son  John's  children,  to 
his  son  William's  children,  to  his  daughter  Margaret,  his  daughter 
Sophia  and  to  his  other  children,  and  by  the  phrase  *  above-named 
heirs,'  the  testator  signified  his  purpose  that  his  ^  son  John's  chil- 
dren '  shall  be  one  of  his  heirs,  his  *  son  William's  children '  shall 
be  one  of  his  heirs,  and  each  of  his  own  children  one  of  his  heirs; 
and  that  the  words  of  equality  are  satisfied  by  equal  distribution 
amongst  those  of  the  same  degree,  according  to  the  statute.  The 
testator's  grandson  Oliver  is  represented  to  be  a  son  of  John,  anr' 
will  it  be  urged  that  testator  intended  Oliver  to  take  two  full  equ&. 
shares  ?"  Here  there  are  no  such  considerations  to  control  the  sig- 
nification of  the  words  "equally  "and  "share  and  share  alike,"  and 
we  must  therefore  give  them  their  usual  signification. 

The  judgment  of  the  Circuit  Court,  except  as  modified  herein, 
is  affirmed,  and  the  case  is  remanded  to  that  court  for  such  fur* 
ther  proceedings  as  may  be  necessary. 

Judgment  affirmed  and  cause  remamded. 

WnxABD^  0.  J^  concurred. 
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Marriage  ^-  note  by  husband  to  fo(fe, 

\  note  execated  bj  husband  to  wife  for  the  separate  mone/s  of  the  wife  lent  to 
the  husband  is  valid.* 

ACTION  on  note.     The  opinion  states  the  point     The  plaintifF 
had  judgment  below. 

Turner  (S  Lisconiby  for  plaintiff  in  error. 

George  Lane  and  W.  S  N.  A.  Steadman,  for  defendant  in  error. 

B0KKBR9  A.  J.  The  first  and  second  errors  assigned  in  this 
case  present  the  question  of  the  power  of  the  hnsband  to  make  to 
the  wife  a  yalid  and  binding  promissory  note,  in  consideration  of 
money,  her  separate  property,  loaned  to  him. 

•To  same  eOeoC,  MeCampbtU  r,  McCampbeU  (3  Lea,  061),  81  Am.  Bep.  6M. 
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It  is  nofc  contended  that  such  an  instrument  would  be  binding  at 
common  law. 

Under  our  system  however  tlie  legal  existence  of  the  wife  is  not 
so  merged  in  tliat  of  the  husband  as  to  destroy  her  separate  prop- 
erty rights.  Besides  the  privileges  she  enjoyed  under  the  modifi- 
cation of  the  civil  law  which  came  to  us  through  Mexico  prior  to 
tlic  admission  of  Texas  into  the  Union,  we  had  in  our  first  State 
Constitution  an  express  provision  that  "all  property,  both  real  and 
pereonal,  of  the  wife,  owned  or  claimed  by  her  before  marriage,  and 
that  acquired  afterward  by  gift,'  devise  or  descent,  shall  be  her  sep- 
arate property  ;  and  laws  shall  be  passed  more  clearly  defining  the 
rights  of  the  wife  in  relation  jus  well  to  her  separate  property  as 
that  held  in  common  with  her  husband."     Const  1845,  art  7,  §  19. 

That  she  could  own  property  in  her  own  right,  both  separate  and 
common  or  community  with  her  husband,  has  become  the  settled 
policy  of  this  State,  Jis  shown  by  similar  provisions  in  all  her  subse- 
quent Constitutions  and  by  statute.  Paschal's  Dig.,  arts.  1003, 
4G4I,  4C42;  Rev.  Stat.,  art.  2851. 

It  has  been  repeatedly  held  by  this  court  that  the  wife's  separate 
j)roperty,  so  long  as  it  can  be  traced,  remains  such,  whatever 
changes  it  may  undergo;  that  the  husband  may  make  a  gift  or 
grant  of  the  community  or  of  his  separate  proj>erty  direct  to  the 
wife  without  the  intervention  of  a  trustee;  and  that  if  property  be 
purchased  with  community  funds  and  the  deed  taken  in  the  name 
of  the  wife,  the  presumption  that  the  property  remains  community 
may  be  rebutted  by  proof  of  the  intention  of  the  husband  to  thereoy 
make  it  her  separate  property.  Bose  v.  Houston^  11  Tex.  326; 
Fitts  v.  Fitts,  14  id.  448;  Story  v.  Marshall,  24  id.  305;  l^ith  v. 
Boqtiet,  27  id.  507;  Higyins  v.  Johnson's  Heirs,  20  id.  389. 

In  Price  r.  Cole,  35  Tex.  4G1,  this  court  has  virtually  decided 
the  precise  question  that  a  note  and  mortgage  given  by  the  hus- 
band to  the  wife  are  valid  and  binding  instruments. 

Our  statute  gives  the  husband  the  right  to  control  the  separate 
property  of  the  wife.  Paschal's  Dig.,  art.  4641.  Under  a  statute 
giving  the  wife  separate  property  rights  substantially  as  ours, 
except  that  she  could  "  release  to  her  husband  the  right  to  control 
her  property,"  it  was  decided  that  a  promissory  note  given  by  the 
husband  to  the  wife  for  borrowed  money  was  valid.  Webster  v. 
Webster,  58  Me.  139;  8.  c,  4  Am.  Rep.  253. 

We  are  of  the  opinion  that  the  note  here  sued  upon,  given  by  M, 
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J.  Hail,  senior,  to  his  wife,  Julia  B.  Hall,  in  consideration  of  her 
separate  money  loaned  to  him,  is  a  valid  and  binding  contract,  and 
that  it  was  sucli  a  declaration  of  his  intention  that  the  principal 
and  interest,  both  which  are  expressly  promised  to  be  paid  by  the 
terms  of  the  note,  should  remain  her  separate  property,  that  it 
should  have  this  effect. 

[Omitting  other  questions.] 


Kessler  v.  Dbaub. 

(51  Tear.  575.) 

Homestead  —  removal  of  family, 

A  homestead  right,  once  duly  acquired  by  a  man  as  head  of  a  family,  ia  not 
lost  by  the  sabsequent  death,  marriage  or  removal  of  all  the  family  but 
himself.    (See  note,  p.  738.) 

TRESPASS  to  try  title.     The  opinion  states   the  point.     The 
defendant  had  judgment  below. 

F,  Barnard,  for  appellant, 

Foard  tC*  Thompson,  for  appellee. 

Gould,  A.  J.  After  the  death  of  his  wife,  in  1867,  Daniel 
Draub,  with  two  children  of  that  marriage,  continued  to  occupy 
Ihe  same  homestead,  it  being  community  property.  His  son  be- 
come of  age  and  lived  elsewhere,  and  in  1873  his  daughter  married 
and  ceased  to  live  with  him.  In  1874  Kessler  recovered  a  judg- 
ment against  him,  under  which  he  levied  on  the  late  homestead, 
and  having  bought  it  in,  brought  this  suit  to  recover  possession. 

The  question  presented  is  whether,  Daniel  Draub  continuing  to 
occupy  the  same  place  as  his  residence,  but  having  with  him  no 
family  other  than  at  times  a  single  servant,  that  place  was,  in  1874, 
protected  from  forced  sale  as  his  homestead. 

Taylor  v.  Boulware,  17  Tex.  77,  is  authority  for  the  continuance 
of  the  exemption  in  favor  of  the  surviving  husband,  "though 
without  servants  or  any  one  with  him,"  so  long  as  the  place  con- 
tinued to  be  his  residence.     See  also  Wood  v.  Wheder^  7  Tex.  13. 
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That  the  widow^  under  like  circamstanoes,  retained  her  home- 
stead rightSy  has  never  been  qaestioned,  and  indeed  conld  not  be 
under  the  provisions  in  her  favor  in  the  various  probate  laws  of 
the  State.  The  act  of  August  15,  1870,  which  was  in  force  in 
1874,  provided  that  exempt  property  should  form  "  no  part  of  the 
estate  of  a  deceased  person  when  a  constituent  of  the  family  sur- 
vives/'—  apparently  extending  to  the  widow  no  greater  protection 
than  to  the  widower,  both  being  constituents  of  the  family. 

It  is  not  proposed  to  discuss  the  question,  or  attempt  to  vindicate 
the  reason  and  consistency  of  the  law  in  continuing  to  protect  the 
surviving  husband  in  the  late  homestead  of  the  family,  whilst  it 
denies  to  him,  or  to  any  single  person  not  the  head  of  a  family,  like 
protection  in  a  newly  acquired  home.  It  is  enough  that  we  find  in 
the  constitutional  and  statutory  provisions  on  the  subject,  and  in 
the  decisions  of  this  and  other  courts,  authority  for  our  conclusion, 
that  at  the  time  of  sale,  Daniel  Draub  was  still  protected  in  resid- 
ing on  the  late  family  homestead.  Const,  of  1869-70,  art.  12,  § 
15;  Paschal's  Dig.,  arts.  5487,6834;  Taylor  x.  Boulware,  17  Tex. 
77;  Wood  v.  Wheeler,  7  id.  13;  Silloway  v.  Brown,  12  Allen,  30; 
Burneyw  Leeds,  51  N.  H.  253;  Smyth  on  Homestead,  §§  151,  152; 
Const,  of  1876,  art.  21,  §  52;  Rev.  Code,  art  2009. 

Under  the  evidence,  the  court  did  not  err  in  holding  that  Daniel 
Draub  had  not  abandoned  his  homestead  at  the  time  of  the  sheriflTs 
sale.  His  subsequent  sale  of  his  half-interest  to  his  children  was 
not  a  matter  of  which  creditors  could  complain,  and  certainly  gave 
the  plaintiff  no  right  to  recover  in  this  suit. 

Judgment  affimted. 

Note  by  thk  Rbpobter.— The  same  conclusion  was  reached  in  KUnbrel  ▼.  IFiQiit,  97  ni. 
405.  The  court  said:  **  The  proofs  show  ttie  plaintiff  to  have  been  the  owner  of  the  land ; 
that  he  moved  thereon  some  twenty-six  years  ago;  that  at  that  time  he  had  a  wife  and 
eleven  children ;  that  his  wife  died  about  eighteen  years  since;  that  his  children  had  all 
reached  their  majority,  the  youngest  two  or  three  years  previously.  He  says  that  he  never 
removed  his  household  goods  from  the  place ;  that  for  the  last  four  or  five  years  he  had 
rented  the  land  mo^t  of  the  time ;  that  he  had  no  team,  and  worked  around,  returning  at 
times  to  the  place  as  his  home ;  that  he  had  no  family  living  with  him  at  the  time  of  the 
rendition  of  the  judgment  or  of  the  execution  sale. 

*'  The  estate  of  hom^tead  imder  the  statute  is  allowed,  not  to  any  person  occupying 
premises  of  the  designated  value  as  a  residence,  but  to  *  every  householder,  having  a 
family,*  so  occupjring  premises. 

'*  Plaintiff  once  was  a  householder  having  a  family,  and  became  entitled  to  an  estate  of 
homestead  in  tlie  premises.  He  afterward  ceased  to  be  such  a  householder,  and  was  not 
such  at  the  time  of  the  judgment  and  execution  sale  in  this  case. 

The  inquiry  then  <s,  whether  plaintiff,  having  once  acquired  an  estate  of  homestead  by 
virtue  of  being  a  householder  having  a  family,  lost  the  estate  on  cea^ng  to  be  a  house- 
holder having  a  family  —  whether  the  being  such  a  householder  having  a  famtb'.  which  is 
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the  eseential  condition  of  the  creation  of  such  an  estate,  is  also  the  necessary  condition  of 
its  continuance.  The  statute  makes  no  expression  in  this  regard.  It  mentions  several 
ways  in  which  the  estate  may  become  extinguished,  but  does  not  name  among  them  the 
ceasing  of  the  relation  of  such  householder,  as  above,  and  contains  no  hint  in  respect  to 
the  continuance  of  such  relation  as  being  necessary  to  the  continuance  of  the  estate. 

"  There  is  much  force  in  the  observation  that  the  Homestead  act  has  respect  to  the  family 
of  the  debtor,  is  for  its  benefit,  to  secure  a  home  for  the  family,  and  that  iu  any  case  where 
tliis  family  relation  is  not  found  to  exist,  the  homestead  exemption  does  not  subsist,  there 
being  no  reason  or  cause  for  the  application  of  the  Homestead  law.  This  is  very  true  as  to 
the  coming  into  existence  of  the  homestecul  estate,  and  although  the  prime  object  of  the 
statute  be  the  securing  of  a  home  for  the  family,  and  for  the  benefit  of  the  family  as  such, 
the  second  section  of  the  statute  shows  that  not  to  be  the  sole  purpose  throughout.  That 
section  provides,  that  upon  the  death  of  the  original  owner  of  the  homestead,  the  home- 
stead exemption  shall  continue  after  the  death  for  the  benefit  of  the  husband  or  wife  surviv- 
ing, so  long  as  he  or  she  continues  to  occupy  the  homestead.  It  is  not  so  long  as  he  or  she 
also  remains  a  householder  having  a  family,  but  simply  so  long  as  he  or  she  continues  to 
occupy  the  homestead,  entirely  irrespective  of  the  condition  of  being  a  householder  having 
a  family.  There  may  be  no  surviving  child  and  no  family,  still  the  homestead  exemp- 
tion is  continued  to  the  surviving  wife  or  husband,  so  long  as  she  or  he  continues  to  oc- 
cupy the  homestead. 

"  If  then  the  homestead  exemption  may  continue  in  such  surviving  husband  or  wife  so 
long  as  he  or  she  continues  to  occupy  the  homestead,  without  the  condition  of  being  a 
householder  having  a  family,  why.  in  the  case  of  the  original  owner  of  the  homestead 
before  his  death,  after  the  homestead  estate  has  once  become  vested  in  him,  should 
not  the  homestead  exemption  continue  for  him  so  long  as  he  occupies  the  homestead 
premises,  although  he  may  have  ceased  to  be  a  householder  having  a  family?  Why 
should  not  the  statute  in  this  respect  regard  him,  the  original  owner,  the  meritorious  cause 
of  the  homestead  exemption,  with  equal  favor  as  the  survivor  of  such  an  one  after  his 
death?  We  are  of  opinion  that  it  does,  and  that  within  the  spirit  of  the  second  section,  and 
the  fair  intent  of  the  Homestead  act,  taken  together,  the  homestead  exemption  continued 
here  after  plaintiff  had  ceased  to  be  a  householder  having  a  family;  that  after  the  home- 
stead estate  has  once  been  acquired,  under  the  statute,  it  continues  in  the  original  owner 
so  long  as  he  occupies  the  homestead  premises,  although  he  may  have  ceased  to  be  a  house- 
holder having  a  family,  and  will  only  become  extinguished  in  some  one  of  the  modes  men- 
tioned In  the  statute,  of  which  ceasing  to  be  a  householder  having  a  family  is  not  one. 
This  rendering  of  the  statute  would  be  in  accord  with  the  liberal  interpretation  which  this 
court  has  always  given  to  the  Homestead  law. 

*'  We  are  referred  to  decisions  of  courts  in  other  States,  as  RevdUc  v.  Krcemer^  8  Cal.  66, 
and  Cooper  v.  Cooper,  24  Ohio  St.  488,  that  where  the  householder  ceases  to  have  a  family 
his  homestead  exemption  ceases,  but  they  were  under  peculiar  State  statutes,  differing,  as 
we  take  it,  from  ours.  We  are  not  satisfied  that  under  the  phraseology  of  our  statute,  the 
construction  there  would  have  been  different  from  the  one  we  adopt.  '* 

The  principal  case  is  also  supported  by  Doyle  v.  Coburju,  6  Allen,  71,  and  TTood*  v.  Z>at)is, 
84  Iowa,  264,  which  were  cases  where  the  wife  was  divorced  and  given  the  custody  of  the 
children.  In  the  latter  case,  the  court  said:  *' There  seems  to  us  greater  reason  why  the 
defendant  should  be  allowed  to  hold  this  property  exempt  from  the  debt  sued  on,  than  if 
he  had  been  left  a  widower  without  Issue  and  continued  to  occupy  it.''  The  '"  decree  does 
not  exonerate  him  from  liability  to  support  the  child.  **  "  The  Homestead  law  is  intended 
for  the  benefit  of  the  children  as  well  as  the  parent.''  The  same  doctrine  is  laid  down  in 
Sttloway  V.  Brown^  12  Allen,  34,  where  the  wife  died,  and  the  children  moved  away. 

In  Cooper  v.  (k)0per^  24  Ohio  St.  488.  on  the  other  hand,  the  court  said:  "  It  appears  that 
at  the  time  he  was  living  alone;  that  he  had  three  children,  one  of  whom,  about  five  years 
of  age,  was  the  child  of  his  divorced  wife,  to  whose  custody  it  was  decreed  by  the  court, 
and  has  ever  since  remained  with  and  been  supported  by  her;  that  his  other  children  by  a 
former  wife  lived  separately  from  their  father ;  that  one  of  these,  a  son  sixteen  years  of 
age,  lived  in  the  State  of  Tennessee,  working  and  receiving  his  own  wages  therefor,  and 
the  other,  a  daughter  arrived  at  nearly  the  age  of  majority,  did  the  same  thing  at  another 
locality;  that  both  of  these  children  controlled  their  own  wages  and  supported  themselves 
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enUrely,  and  with  the  oonaent  of  their  father,  and  without  any  control  or  aMistanoe  trout 
him. 

**  Under  this  state  of  the  facts,  we  cannot  say  the  District  Oourt  were  not  warranted  In 
holding  that  Cooper  had  emancipated  some  of  his  cliildren,  and  that  all  of  them  had  ceased 
to  be  members  of  his  family,  iu  the  sense  of  looking  to  him  for  a  home ;  that  he  had  aban- 
doned the  idea  of  haying  a  homestead  for  a  family,  and  had  therefore  ceased  to  be  the 
head  of  a  family. 

The  homestead  exemption  statutes  of  this  State  are  based,  not  so  much  upon  the  idea  of 
a  personal  privilege  to  the  debtor,  as  upon  that  of  presenring  a  family  home .  The  exemp- 
tions therefore  are  prorided  only  for  *the  head  of  a  family/  and  hare  sole  reference,  as 
stated  in  the  title  of  the  act,  to  *  the  homesteads  of  families. ' 

"  Without  quoting  the  particular  sections  of  the  statute  under  which  the  exemption  in 
question  is  claimed,  we  deem  it  sufficient  to  say  that  they  are  in  harmony  with  the  obvious 
policy  of  the  whole  act,  to  exempt  the  homestead  of  a  family  from  forced  sale,  or  to  give 
*  the  head  of  a  family '  a  sum  of  money,  not  exceeding  $500,  '  in  lieu  of  a  homestead.  *  None 
of  the  exemptions  were  ever  intended  for  the  exclusive  benefit  of  a  debtor  who  has  no 
family,  and  no  occasion  for  a  family  homestead ;  nor  for  one  who  has  ceased  to  be  ^e  1 
of  a  family,  and  has  voluntarily  abandoned  all  idea  of  maint^iinlng  a  family  home." 


Williams  v.  Ball. 

(51  Tex.  608.) 

JudgmmU  — jurUdietion  — justices^  courts  —  impea&hmerU  of  judgment  of, 

Jastices'  oourts,  being  created  by  the  Constitution,  with  defined  jurisdictiont 
and  having  exclusive  jurisdiction  within  the  defined  limits,  their  judgments 
cannot  be  collaterally  attacked  as  void,  although  the  record  does  not  show 
all  the  facts  necessary  to  confer  jurisdiction. 

•   mRESPASS  to  try  title.     The  opinion   states  the  point    The 
X     plaintiff  had  judgment  below. 

/.  M,  Long,  for  appellant. 
K.  IL  Capers,  for  appellees. 

Bonner,  A.  J.  To  the  introduction  in  evidence  in  this  case  of 
the  judgment  of  F.  Miles,  a  justice  of  the  peace,  in  the  suit  before 
him  of  Over  street  £  Rodger s  \,  A.  S,  Nowell,  and  which  was  a  ma- 
terial link  in  plaintiff's  chain  of  title,  it  was  objected,  by  the  defend- 
ant, that  "  the  judgment  failed  to  recite  or  show  that  A.  S.  Nowell 
was  ever  legally  cited,  or  waived  service,  or  had  his  day  in  court, 
when  said  cause  was  tried." 

The  admission  of  the  certified  copy  of  the  judgment  of  the  jus- 
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tice  of  the  peace,  over  this  objection,  is  assigned  as  error,  and  brings 
up  for  our  consideration  the  most  material  question  in  the  case. 

The  general  rule  is,  that  the  law  will  presume  that  a  domestic 
court  of  general  jurisdiction  had  power  to  make  the  judgment  ren- 
dered by  it,  unless  the  contrary  is  shown  by  the  record.  The  same 
presumption  will  not  be  indulged  in  favor  of  the  judgment  of  a 
court  of  limited  or  special  jurisdiction,  but  the  facts  necessary  to 
tlic  exercise  of  its  jurisdiction  must  afiBrmatively  appear  upon  the 
record. 

All  our  courts  are  limited  in  their  jurisdiction ;  but  those  cre- 
ated by  express  constitutional  enactments,  with  general  and  exclu- 
sive powers  to  hear  and  determine  all  controversies  within  their 
particular  judicial  sphere,  cannot  be  said  to  be  courts  of  limited  or 
special  jurisdiction  within  the  meaning  of  the  above  rule.  Bumhus 
V.  Fisher,  21  Tex.  567  ;  Guilford  v.  Love,  49  id.  744. 

In  the  case  of  Bumbus  y.  Fisher,  21  Tex.  567,  in  commenting 
upon  the  judgment  of  a  justice  of  the  peace,  it  is  said: 

"It  is  the  tendency  of  American  decisions  to  liberalize  the  rule 
of  construction  with  reference  to  the  inferior  courts.  Our  Probate 
Courts  generally  would  strictly  come  under  the  denomination  of 
courts  of  special  and  limited  jurisdiction.  Still  liberal  presump- 
tions are  indulged  in  reference  to  their  orders  and  judgments,  al- 
though that  which  gave  the  power  to  act,  as  the  predicate  for  tak- 
ing jurisdiction,  might  not  appear  in  the  record. 

"  The  rule,  then,  with  respect  to  courts  of  limited  jurisdiction, 
that  every  thing  must  appear  on  the  record  strictly  and  affirmatively 
which  will  give  them  jurisdiction  to  hear  and  determine,  is  rapidly 
giving  way  by  the  application  to  our  courts,  as  they  are  actually 
constituted,  of  the  same  principles  which  originally  formed  the  rule 
with  reference  to  their  own  courts  in  England." 

It  was  argued  by  the  learned  justice  who  delivered  the  opinion  in 
the  above  case,  that  public  policy,  the  nature  of  the  powers  and 
duties  of  justices  of  the  peace,  and  the  order  of  legal  capacity  which 
must  be  employed  to  fill  this  office,  forbid  that  their  judgments 
should  be  construed  with  every  intendment  against  them,  as  if  they 
were  pleas  in  abatement,  which  had  to  be  certain  to  a  certain  intent 
in  every  particular.     21  Tex.  569. 

In  the  elaborate  opinion  of  Chief  Justice  Roberts  in  the  subse- 
quent case  of  Guilford  v.  Love,  49  Tex.  740,  it  was  decided  that  our 
Probate  Courts,  though  having,  under  the  Constitution,  only  limited 
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and  special  powers,  are  courts  of  general  jarisdiction  within  the 
division  of  subjects  allotted  to  them,  and  that  their  orders  and  judg* 
ments  made  within  this  scope  should  be  upheld  and  shielded  from 
collateral  attack,  the  same  as  those  of  any  other  court  of  general 
jurisdiction. 

It  is  said  by  the  Supreme  Court  of  Massachusetts,  that ''  a  justice 
of  the  peace  exercised  his  jurisdiction  mainly  according  to  the  course 
of  the  common  law ;  his  court  is  for  many  purposes  a  court  of  rec- 
ord, to  which  a  writ  of  error  will  lie."  Martin  v.  CommonweaUh, 
1  Mass.  347,  389;  Thayer  v.  Cammonwealth,  12  Mete.  9;  Vattierv. 
Hart,  11  Mass.  300;  Arnold  y.  Tourtellot,  13  Pick.  172;  Oay  \. 
Richardsony  18  id.  417. 

In  our  view,  the  rule  which  makes  the  judgment  of  a  court  of  rec- 
ord binding  upon  the  parties  until  reversed  by  proper  proceedings 
therefor,  although  jurisdiction  of  the  person  was  not  pre perly  ob- 
tained, is  applied  as  well  to  a  judgment  of  a  justice  of  the  peace  as  to 
one  of  a  court  of  general  jurisdiction,  ffendrickx.  WhttteTiore,  105 
Mass.  28.  In  that  case  it  is  held,  that  there  is  a  broad  distircfcion  be- 
tween a  case  where  the  justice  assumed  to  exercise  a  judicial  power 
which  he  did  not  possess,  and  one  where  lie  possessed  the  requisite 
judicial  authority,  but  in  the  exercise  of  it  failed  to  secure  by  proper 
proceedings  jurisdiction  of  the  person  of  the  defendant.  Hendrick 
V.  Whittemore,  105  Mass.  28  ;  Lightsey  v.  Harris,  20  Ala.  409  ;  BiU 
lings  V.  Russell,  23  Penn.  St.    189 ;  Tarbox  v.  Hays,  6  Watts,  398. 

The  case  of  Mitchell  v.  Runkle,  25  Tex,  Supp.  132,  cited  by 
appellant,  was  a  summary  proceeding,  penal  in  character,  and  not 
within  the  ordinary  jurisdiction  of  the  justice  of  the  peace. 

The  judgment  in  this  character  of  case  should  be  strictly  con- 
strued. As  said  by  Chief  Justice  Marshall  in  Thachery.  Powell, 
6  Wheat.  127  :  ^*In  summary  proceedings,  where  the  court  exer- 
cises an  extraordinary  power  under  a  special  statute  prescribing  its 
course,  wo  think  that  course  ought  to  be  exactly  observed,  and 
those  facts  especially  which  giva  jurisdiction  ought  to  appear,  in 
order  to  show  that  its  proceedings  are  coram  Judice,^* 

Courts  of  justices  of  the  peace  have  been  expressly  provided  for 
by  our  several  State  Constitutions  with  certain  defined  limits,  like 
our  Superior  Courts,  within  which  they  could  exercise  a  general 
exclusive  jurisdiction,  and  which,  by  the  Constitution  of  1876,  was 
largely  increased. 

Doubtless  hundreds  of  titles  to  lands  in   this  State  are  based 
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upon  their  jadgments.  To  hold  that  these  titles  are  void  unless 
the  record  shows  affirmatively  all  the  necessary  facts,  would  virtu- 
ally defeat  many  of  them,  involve  the  country  in  litigation,  and 
would  be  contrary  to  repeated  rulings  of  this  court,  which  hold  that 
such  proceedings  should  be  liberally  construed.  Freem.  on  Judg., 
§  53  ;  Clay  v.  (7%,  7  Tex.  250;  Davis  v.  Rankin,  50  id.  286. 

We  are  of  opinion,  that  judgments  of  justices  of  the  peace,  when 
apparently  within  the  ordinary  scope  of  this  power  and  jurisdiction, 
cannot,  as  was  sought  to  be  done  in  this  case,  be  collaterally  at- 
tacked as  being  void  for  the  reason  that  they  do  not  show  affirm- 
atively all  the  facta  necessary  to  have  given  the  court  jurisdiction. 

[Omitting  other  matters.] 
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Mount  Tabob. 

(6BVt.87.) 

Trwt  — pMie  —  delegated  to  three  —  one  refuHng  to  exeovte. 

A  statute  authorized  a  town  to  issue  bonds,  to  aid  the  oonstrnction  of  a  rail- 
road, upon  the  written  assent  of  a  majority  of  the  tax-payers,  certified  by 
three  specified  commissioners.  Two  of  the  commissioners  signed  the  corti- 
cate, but  the  third,  although  sharing  in  their  deliberatigns,  refused  to  con- 
cur. Held,  that  the  certificate  was  conclusive,  and  evidence  was  inadmissi- 
ble to  show  that  the  requisite  number  of  tax  payers  bad  not  assented. 

ACTION  for  interest  on  town  bonds.    The  opinion  states  ti» 
case.     The  plaintiff  had  judgment  below. 

W.  O.  Veazey  and  W.  0,  Duntony  for  defendant 

E.  J.  Phelps^  for  plaintiff. 

BoYOB^  J.    This  was  an  action  brought  to  reooTer  the  interest 
dne  upon  certain  bonds  purporting  to  be  issued  by  the  defendant 
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town  under  the  authority  conferred  by  No.  1  of  the  Acts  of  the 
Special  Sessions  of  1867^  and  represented  by  interest  coupons  cut 
from  such  bonds.  Interest  coupons  detached  from  bonds,  payable 
to  bearer  at  a  specified  time  and  place^  are  negotiable  promises  for 
the  payment  of  money,  and  therefore  subject  to  the  same  rules  as 
bank  notes  or  other  negotiable  instruments.  They  are  in  effect 
prom iissory  notes  by  the  law  merchant,  and  possess  all  the  attri- 
butes of  negotiable  paper.  Jones'  Railroad  Securities,  §§  317,  320, 
322,  and  authorities  there  cited.  Town  of  Concord  v.  National  Bank 
of  Derby  Line,  51  Vt.  144.     Assumpsit  will  therefore  lie. 

The  plaintiff  was  a  bona  fide  holder  of  the  coupons  sued  upon, 
without  notice  of  any  defense  to  said  coupons  or  the  bonds  to 
which  they  were  originally  attached,  and  which  were  also  owned 
by  the  plaintiff.  To  defeat  the  plaintiff's  right  of  recovery,  the 
defendant  offered  evidence  tending  to  show  that  the  facts  set  forth 
in  the  certificate  which  was  signed  and  caused  to  be  recorded  by 
two  of  the  three  commissioners  named  in  the  instrument  of  assent 
to  which  said  certificate  was  appended,  were  not  true.  The  act 
provides  (§  6)  that  such  certificate,  if  duly  executed  and  recorded, 
shall  be  conclusive  evidence  of  the  facts  therein  set  forth.  See 
First  National  Bank  of  St.  Johnsbury  v.  Concord,  50  Vt.  257,  281. 
The  claim  of  defendant  is  that  the  certificate  in  this  case,  being 
signed  by  but  two  of  the  three  commissioners,  was  not  a  compliance 
with  the  act,  and  consequently  does  not  estop  the  town  from  dis- 
proving the  truth  of  the  facts  set  forth  in  it.  The  offer  was  to  show 
that  the  third  commissioner  refused  "  to  sign  such  certificate  for 
the  reason  that  such  instrument  of  assent  had  not  been  signed  by  a 
majority  of  the  resident  tax-payers  of  said  town,  as  required  by  said 
act";  which  necessarily  implies  that  he  acted  with  his  associates, 
although  the  case  does  not  show  that  ho  took  the  oath  required  by 
section  6,  so  far  as  to  satisfy  himself  that  the  requisite  assent 
did  not  appear  upon  the  instrument,  and  thereupon  refused  to  con- 
cur with  them  in  the  decision  which  they  reached  and  embodied 
in  their  certificate.  The  question  of  law  presented  for  our  decision, 
then,  is,  was  the  act  of  two  of  the  three  commissioners,  the  third 
sharing  in  their  deliberations  but  refusing  to  concur  in  their  decis- 
ion, a  suflScient  compliance  with  the  law  ?  In  view  of  the  fact  that 
there  is  a  dictum  by  Wheeler,  J.,  in  DanvtUe  v.  MorUpdier  A  St. 
Johnsburp' Railroad  Co.,  43  Vt.  144,  155,  in  which  that  learned 
judge  expresses  the  opinion,  upon  common -law  principles,  that  the 
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authority  conferred  upon  the  commissioners  under  an  enabling  act 
almost  precisely  similar  in  its  terms,  so  far  as  the  duties  and  pow- 
ers of  tlie  commissioners  are  concerned,  to  this  one,  was  a  joint 
authority,  in  the  exercise  of  which  all  must  concur,  we  have  deemed 
it  proper  to  give  to  the  subject  a  more  extended  consideration  than 
wo  should  otherwise  have  thought  necessary.  It  seems,  at  com- 
mon law,  that  when  an  authority  is  conferred  upon  several  it  is 
sometimes  necessary  to  its  lawful  exercise  that  all  should  act  together 
and  all  concur  in  the  result,  while  under  other  circumstances  the  de- 
cision and  act  of  the  majority  is  good,  provided  all  meet  and  delib- 
erate, or  have  notice  so  to  do ;  and  in  yet  other  cases  the  act  of  the 
majority,  or  the  majority  of  the  quorum  alone,  will  be  upheld.  In 
the  case  at  bar  it  is  only  necessary  to  deduce  from  the  authorities 
which  of  the  two  first  named  rules  is  to  be  here  applied. 

The  distinction  is  laid  down  by  Lord  Coke,  Co.  Litt  181  h : 
"Secondly  there  is  a  diversitie  between  authorities  created  by  the 
par  tie  for  private  causes  and  authoritie  created  by  law  for  execu- 
tion of  justice.  As  for  example,  if  a  man  devise  that  his  two 
executors  shall  sell  his  land,  if  one  of  them  dye  the  survivor  shall 
not  sell  it ;  but  if  he  had  devised  his  lands  to  his  executors  to  be 
sold,  then  the  survivor  shall  sell  it.  *  *  *  If  a  man  make  a 
letter  of  atturney  to  two,  to  do  any  act,  if  one  of  them  dye  the 
survivor  shall  not  do  it ;  but  if  a  venire  facias  be  awarded  to  foure 
coroners  to  empannell  and  returne  a  jury,  and  one  of  them  dye,  yet 
the  other  shall  execute  and  returne  the  same.  If  a  charter  of 
feoffment  be  made  and  a  letter  of  atturney  to  foure  or  three  joyntly 
or  severally  to  deliver  seisin,  two  of  them  cannot  make  liverie ; 
because  it  is  neither  by  them  foure  or  three  joyntly,  nor  any  of  them 
severally;  but  if  the  sherife  upon  a  capias  directed  to  him  make  a 
warrant  to  foure  or  three  joyntly  or  severally  to  arrest  the  defendant, 
two  of  them  may  arrest  him,  because  it  is  for  the  execution  of 
justice,  which  is  pro  bono  publicOy  and  therefore  shall  be  more 
favourably  expounded,  than  when  it  is  onely  for  private :  and  so 
hath  it  beene  adjudged.  Jurapublica  exprivato  prarniscue  decidi 
nan  debent:^  Following  and  applying  this  principle,  the  decisions 
down  through  the  English  reports,  though  not  numerous  upon  this 
point,  are  clear  that  when  an  act  is  to  be  done  by  several  which  is 
matter  of  public  concern,  all  must  meet  and  confer,  and  the  majority 
may  then  decide.  In  BUlings  v.  Prinn,  2  Bl.  Com.  1017,  where  a  war- 
rant of  commitment  required  to  be  signed  by  two  justices  and  they 
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acted  separately,  Lord  De  Grey,  C.  J.,  said  :  "  There  is  no  Use  in 
appointing  two  or  more  Persons  to  exercise  judicial  powers,  unless 
they  are  to  act  together."  .This  case  was  expressly  followed  in  King 
V.  Forresty  3  T.  R.  38.  In  King  v.  Beestony  id.  592,  the  church- 
wardens and  overseers,  with  the  consent  of  the  major  part  of  the 
parishioners,  were  authorized  by  statute  to  contract  for  the  support 
of  the  poor.  All  but  one  of  the  church-wardens  and  overseers 
acted  in  making  a  contract,  and  he  refused  to  join.  The  act  of  the 
majority  was  held  suflBcient.  Lord  Kenyon,  C.  J.,  said  :  "  A  con- 
tract has  been  entered  into  in  which  the  parish  at  large  is  concerned, 
and  which  the  act  of  Parliament  has  enabled  the  parish  officers  with 
the  concurrence  of  the  parish  to  enter  into,  and  the  question  is 
whether  one  obstinate  man,  in  opposition  to  all  the  rest  of  the  parish, 
in  an  act  in  which  they  are  more  interested  than  he  is,  shall  be  able 
to  defeat  their  purpose.  I  do  not  mean  to  say  that  the  church- 
wardens and  overseers  are  technically  a  corporation;  but  as  far 
as  concerns  the  regulation  of  the  poor  of  the  parish  they  stand 
in  pari  raiione,  ♦  ♦  ♦  This  is  very  different  from  the  case  of 
trustees  in  settlements,  who  are  generally  chosen  by  the  different 
branches  of  the  family,  in  which  case  it  is  necessary  that  they 
should  all  concur  in  every  act,  in  order  that  each  may  protect  the 
interest  which  he  was  appointed  to  guard."  In  Witherelly,  Gar- 
iham,  6  T.  R.  388,  a  power  given  by  deed  to  the  vicar  and  church- 
wardens to  appoint  a  schoolmaster  was  held  well  executed  by  the 
vicar  and  a  majority  of  the  church- wardens,  it  being  strongly 
urged  by  counsel,  among  other  things,  that  the  trust  was  one  of  a 
public  nature.  Lawrence,  J.,  says:  "In  general  it  would  be 
the  understanding  of  a  plain  man,  that  where  a  body  of  persons 
is  to  do  an  act,  a  majority  of  that  body  would  bind  the  rest"  In 
Orindley  v.  Barker,  1  B.  &  P.  229,  which  is  regarded  as  a  leading 
case  upon  this  point,  a  condemnation  by  four  out  of  six  triers  of 
leather  appointed  under  a  statute,  the  whole  number  having  met 
and  deliberated,  was  sustained.  Eyee,  C.  J,,  says :  '*  I  tliink 
it  is  now  pretty  well  established  that  where  a  number  of  persons 
are  intrusted  with  powers  not  of  mere  private  confidence,  but  in 
some  respects  of  a  general  nature,  and  all  of  them  are  regularly 
assembled,  the  majority  will  conclude  the  minority,  and  their  act 
will  be  the  act  of  the  whole ; "  referring  to  the  opinion  of  Lord 
Haruwick,  in  Attorney  General  v.  Davy,  2  Atk,  212,  *'when  all 
have  assembled  and  communicated  to  each  other  the  neoewary' 
Vol.  XXXVI-93 
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information^  it  is  fitter  the  majority  should  decide  than  that  aU 
should  be  pressed  to  a  concurrence."  Bullbr,  J.  "Now  it  seems 
to  me  that  upon  the  first  question  the  authority  of  Co.  Litt.,  if  we 
went  no  further,  is  decisive,  because  it  is  there  said  in  express 
terms  that  in  matters  of  public  concern  the  voice  of  the  majority 
shall  govern."  Heath,  J.  ''All  must  concur  in  trying,  and  then, 
though  they  be  of  different  opinions,  some  of  one  opinion,  some  of 
another,  yet  all  having  tried,  the  majority  shall  bind."  Rooke,  J. 
"  The  authority  given  to  the  triers  in  the  present  instance  is  general 
to  examine  and  try  whether  certain  goods  are  serviceable  or  not, 
and  is  committed  to  them  for  the  advancement  of  public  justice, 
and  as  a  public  trust.  Now  the  decisions  are  numerous  (and  may 
bo  found  in  Viner,  title  Authority,  letter  B)  to  show  that  a  differ- 
ent construction  prevails  with  respect  to  private  authorities  and 
authorities  for  the  advancement  of  public  justice.  ♦  *  *  We 
shall  not  advance  public  justice  by  saying  that  though  a  majority 
of  the  triers  who  have  had  the  advantage  of  all  the  information  to 
be  derived  from  the  whole  six  who  compose  the  tribunal,  are  of  opin- 
ion that  the  leather  is  unserviceable,  still  any  one  man  shall  have  it 
in  his  power  to  prevent  a  finding  by  holding  out  against  the  rest. 
All  six  must  undoubtedly  try;  but  it  does  not  therefore  follow  that 
they  must  all  decide  the  same  way.  Each  man  is  after  due  exam- 
ination and  inquiry  to  decide  according  to  the  best  of  his  judg- 
ment, and  the  question  is  to  be  determined  by  the  opinion  of  the 
majority." 

Following  these  authorities  and  others  in  our  own  country. 
Chancellor  Kent  lays  down  the  rule,  2  Kent  Com.  633,  to  be: 
*'And  if  the  authority,  in  a  matter  of  mere  private  concern,  be 
confided  to  more  than  one  agent,  it  is  requisite  that  all  join  in  the 
execution  of  the  power;  thougli  the  cases  admit  the  rule  to  bo  dif- 
ferent in  a  matter  of  public  trust;  and  if  all  meet  in  the  latter  case, 
the  act  of  the  majority  will  bind."  To  the  same  effect  is  Story*8 
Agency,  §  42,  and  note.  The  principle  has  been  applied  in  a  large 
number  of  adjudged  cases  in  this  country.  We  shall  only  advert 
to  some  of  the  principal  decisions. 

In  Jewett  v.  Alton,  7  N.  H.  253,  a  case  which  in  its  facts  has  no 
special  application  here,  the  law  is  thus  stated  by  Gbbbk^  J.  *'The 
rule  is,  that  when  an  authority  is  given  by  law  to  three  or  more 
persons  it  may  in  general  be  executed  by  a  major  part  of  the  per* 
ions  to  whom  it  is  delegated.    But  where  individuals  or  oorporatians 
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give  an  authority  jointly  to  three  or  more  persons,  in  order  to  bind 
the  principal  all  the  agents  must  act"  In  Patterson  v.  LeavUt,  4 
Conn.  50;  10  Am.  Dec  98,  the  court  say:  '^  It  is  established  beyond  a 
question,  that  an  authority  given  for  a  private  purpose,  to  a  number 
of  individuals,  is  joint,  and  must  be  strictly  pursued.  On  the 
other  hand,  if  the  power  be  of  a  public  nature,  the  majority  may 
perform  the  act  delegated;  the  power  being  considered  as  joint  or 
several."  This  was  a  case  of  a  private  arbitration,  and  an  award 
by  two  of  the  three  arbitrators,  the  third  dissenting,  was  held  in- 
valid. In  Scott  T.  Detroit  Young  Meii^s  Society^s  Lessees,  1  Doug* 
119,  it  was  held,  that  "as  a  general  proposition  it  is  undoubtedly 
true  that  where  several  persons  are  appointed  to  execute  a  power  or 
trust,  and  no  authority  is  given  to  a  less  number  than  the  whole  to 
act,  all  must  join  in  its  execution.  A  distinction  is  drawn,  how- 
ever, between  a  mere  private  trust  or  power  and  a  power  of  a  public 
nature  conferred  by  law.  In  such  cases,  if  all  are  present  to  de- 
liberate, although  a  majority  only  assent  to  the  act,  it  is  unques- 
tionably good."  In  Commissioners  of  Allegheny  Co,  v.  LecTcy,  6  S. 
&  R  166,  it  was  held  that  where  the  commissioners  of  the  county 
had  authority  under  a  statute  to  purchase  a  site  for  a  jail,  the 
power  might  be  legally  exercised  by  two  of  them  without  the  con- 
currence of  the  third;  that  *'  the  rule  that  requires  all  to  join  in 
the  execution  of  a  power  has  never  bfeen  applied  to  public  business 
of  a  judicial  nature,  nor  to  public  business  of  a  deliberative  nature, 
though  not  strictly  judicial."  See,  also,  Commonwealths,  Canal  Com- 
missioners, 9  Watts,  466,  471;  Cooper  v.  Lampeter  Township,  8  id. 
125 ;  Kingsbury  v.  School  District,  12  Mete.  99,  105;  Charles  v. 
Hoboken,  3  Dutch.  203;  Curtis  v.  Butler  County,  24  How. 
435,  450;  Jones  v.  Andover,  6  Pick.  145,  151,  and  Cooley  \\ 
O'Connor,  12  Wall.  391.  In  Downing  v.  Rugar,  21  Wend.  178, 
182,  one  of  two  overseers  of  the  poor  acted  in  the  performance 
of  a  merely  ministerial  act,  and  it  was  held  that  the  assent  of  the 
other  was  to  bo  presumed.  Cowen",  J.,,  in  the  opinion,  says:  **Thc 
rule  seems  to  be  well  established  that  in  the  exercise  of  public  as 
well  as  private  authority,  whether  it  be  ministerial  or  judicial,  all 
the  persons  to  whom  it  is  committed  must  confer  and  act  together, 
unless  there  be  a  provision  that  a  less  number  may  proceed.  Where 
the  authority  is  public  and  the  number  such  as  to  admit  of  a  ma^ 
jority,  that  will  bind  the  minority  after  all  have  duly  mat  and  oon> 
lerred." 
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The  necessity  for  a  meeting  and  deliberatiou  of  all  the  persons 
appointed  to  perform  a  duty  calling  for  the  exercise  of  discretion, 
seems  to  bo  recognized  by  all  the  cases,  unless  it  be  obviated  by 
circumstances  which  do  not  exist  in  the  case  at  bar.  In  Crocker  y. 
Crane,  21  Wend.  211,  218,  the  court,  Cowek,  J.,  say:  **It  has 
long  been  perfectly  well  settled  that  where  a  statute  constitutes  a 
board  of  commissioners  or  other  officers  to  decide  any  matter,  but 
makes  no  provision  that  a  majority  shall  constitute  a  quorum,  all 
must  be  present  to  hear  and  consult,  though  a  majority  may  then 
decide."  This  was  a  case  where  commissioners  were  named  in  the 
act  of  incorporation  of  a  railroad  company  ^'to  open  books,  receive 
subscriptions  and  distribute  stock  among  subscribers  as  they  shall 
deem  most  conducive  to  the  interests  of  the  corporation."  It  will 
be  observed  that  the  duty  with  which  these  commissioners  were 
charged  was  one  in  which  the  public  at  large  had  no  direct  inter- 
est, except  as  it  might  voluntarily  become  interested  in  the  stock 
of  the  corporation,  and  the  distinction  in  this  case  seems  to  be 
based  upon  the  fact  tliat  the  decision  was  not  alone  to  affect  par- 
ties to  a  transaction  or  adjudication  in  the  first  instance,  and  who 
might  have  had  some  voice  in  the  selection  of  the  board  and  the 
scope  of  its  powers,  but  that  the  board  was  a  creation  of  the  law, 
and  intrusted  with  duties  of  a  judicial  nature,  in  the  discharge  of 
which  it  necessarily  had  power  to  affect  and  bind  parties  who 
might  subsequently  come  in,  with  notice  of  the  terms  and  scope  of 
the  act. 

In  Crocker  v.  Crane,  supra,  reliance  is  had  upon  the  decision  in 
E^  parte  Rogers,  7  Cow.  626,  in  which  the  court  upheld  the  action 
of  a  majority  of  a  board  consisting  of  a  canal  commissioner  and  two 
assessors,  elected  by  the  State  senate  to  assess  damages  occasioned 
by  canals.  In  the  opinion  j^er  curiam  it  is  said:  "  But  in  regard  to 
a  public  judicial  body  it  is  clearly  settled  that  though  no  provision 
be  made  giving  a  binding  effect  to  the  decision  of  a  majority,  yet 
where  they  all  convene  and  act  the  majority  may  decide,  notwith- 
standing the  express  dissent  of  the  minority."  Mr.  Waterman's 
note  (a)  to  this  case  states  the  law  to  be  that  ''  where  a  public  act 
is  to  be  done  by  three  or  more  commissioners  appointed  in  a  statute^ 
and  a  competent  number  have  met  and  conferred,  thongh  ihey 
separate  and  a  majority  do  the  act  without  the  presence  of  tba 
others,  the  act  seems  good  in  construction  of  law;  though  it  U 
otherwise  where  there  is  a  positive  statute  or  charter  reqniiiiig 
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that  a  full  board  should  be  present  at  the  consummation.''  The 
rule  is  in  substance  restated  in  Johnson  v.  Dodd,  56  N.  Y.  7G,  and 
also  in  Oroton  v.  Hurlburty  22  Conn.  178.  It  is  applied  to  ordinary 
town  commissioners  of  highways  in  Bdbcock  v.  Larriby  1  Cow.  238. 
The  general  rule,  that  in  matters  of  public  interest  the  majority 
of  those  upon  whom  the  power  or  authority  is  conferred  may  act, 
is  recognized  in  Baltimore  Turnpike^  5  Binn.  481;  LouJ^y,  Woods, 
15  111.  256;  Walker  v.  Rogan,  1  Wis.  597;  Jefferson  County  v.  Stogie^ 
C6  Penn.  202;  Atistin  v.  Helms,  65  N.  C.  560;  provided  all  meet 
and  confer;  but  not  when  the  minority  is  ignorant  of  the  trans- 
action, and  has  no  opportunity  to  exercise  its  legitimate  influence 
in  the  deliberation  {Schenck  v.  Feag,  1  Woolw.  175);  or  when  the 
act  in  terms  requires  the  presence  and  concurrence  of  all.  New 
York  Life  Insurance^A  Trust  Co.  v.  Staats,  21  Barb.  570;  Powell 
V.  Tutile,  3  Comst.  396 ;  People  v.  Cogliill,  47  Cal.  361,  which  only 
says  all  must  be  present  under  the  statute  in  question.  In  New 
York  this  is  recognized  to  be  the  common-law  rule,  and  is  also 
expressly  enacted  by  statute.  8  Abb.  Pr.  (N.  S.)  234;  38  How.  Pr. 
508;  10  Abb.  Pr.  233.  In  Pell  v.  TJlmar,  21  Barb.  500,  one  of  the 
two  public  loan  commissioners  acted  in  the  matter  of  foreclosure  of 
a  mortgage,  and  the  court  holding  this  insufficient  say,  Strong,  J.: 
"  Where  powers  are  conferred  upon  a  number  to  act  collectively, 
and  especially  in  matters  involving  any  discretion,  it  is  an  indica- 
tion that  the  association  if  not  the  concurrence  of  all  is  essential." 
And  in  People  v.  Walker,  23  Barb.  304,  which  has  no  application  to 
the  case  at  bar  in  its  facts,  Mitchell,  J.  in  a  very  able  and  ex- 
haustive opinion,  says:  *^  When  persons  are  appointed  by  the  law  to 
act  as  special  tribunals  of  a  quasi  judicial  character  *  *  ♦  both 
parties  are  entitled  to  the  presence  of  all  the  judges,  and  to  have 
the  benefits  of  the  consultation  of  each  with  every  other.  All  must 
therefore  meet  together  and  consult,  but  then  a  majority  may  de- 
cide. In  Attorney' General  v.  Davy,  2  Atk.  212,  three  out  of  twelve 
persons  had  power  to  choose  a  chaplain.  Two  of  the  three  chose  a 
chaplain,  the  third  dissented,  and  the  question  was'whether  this  was 
a  good  choice.  It  was  held  to  be  good."  The  learned  judge  sums 
up  his  conclusions  from  a  consideration  of  all  the  cases:  ''First, 
that  where  a  private  authority  is  conferred,  all  must  be  present,  and 
all  must  concur,  unless  provision  be  otherwise  made.  Second,  that 
where  a  publio  authority  is  conferred  on  individuals  (not  on  a  court) 
who  are  to  act  judicially,  all  must  confer  together,  as  that  is  the 
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object  of  having  more  than  ono  or  two>  but  that  a  majority  may 
decide/'  In  People  v.  Nichols,  52  N.  Y.  478;  8.  c,  11  Am.  Eep. 
734,  where  an  act  provided  for  the  purchase  by  the  State  of  certain 
relics  of  George  Washington,  the  money  appropriated  to  be  paid 
only  on  the  certificate  of  three  persons  named  in  the  act  that  the 
relics  were  genuine,  and  that  in  their  judgment  it  was  desirable  that 
they  should  be  placed  in  the  museum  of  the  State  library,  the 
three  met  and  one  refused  to  certify.  The  other  two  signed  a  cer- 
tificate in  which  his  refusal  to  concur  with  them  was  set  forth. 
The  certificate  was  held  sufficient,  following  Bx  parte  Rogers^  on 
the  ground  that  the  matter  was  of  public  concern,  and  "  a  majority 
uet  for  the  whole  when  all  have  met"  This  holding,  Peckham, 
J.,  says,  in  the  opinion,  would  be  in  accordance  with  common-law 
principles,  but  is  also  within  2  R.  S.  555,  §  27. 

The  rule  has  been  applied  to  committees  of  towns.  In  Martin  v. 
Lemony  26  Conn.  192,  a  committee  of  a  town  had  authority  to  re- 
move obstructions  and  nuisances.  Ono  acted,  without  the  advice 
or  concurrence  of  the  others,  and  it  was  held  insufficient.  Storrs, 
C.  J.,  in  the  opinion,  lays  down  the  common -law  rule  as  follows 
**  If  the  act  is  one  which  requires  the  exercise  of  discretion  and 
judgment,  in  which  case  it  is  usually  termed  a  judicial  act,  unless 
special  provision  is  otherwise  made,  the  persons  to  whom  the  au- 
thority is  given  must  meet  and  confer  together,  and  be  present 
when  the  act  is  performed,  in  which  case  a  majority  of  them  may 
perform  the  act;  or  aft^r  all  of  them  have  been  notified  to  meet,  a 
majority  of  them  having  met  will  constitute  a  quorum  or  sufficient 
number  to  perform  the  act,  and  according  to  some  modern  author- 
ities the  act  may  be  legally  done  by  the  direction  or  with  the  con- 
currence of  a  major  part  of  the  quorum  so  assembled  " ;  citing  2>a- 
mon  Y.  Oraribyy  2  Pick.  345,  in  which  the  town  chose  a  committee 
to  superintend  the  building  of  a  church,  and  it  was  held  that  a  ma- 
jority of  such  committee  constituted  a  quorum,  and  that  a  majority 
of  the  quorum  might  act  as  the  committee.  That  a  majority  of  a 
town  committee  may  bind  is  held  in  Hanson  v.  Dexter,  36  Me.  516, 
and  Gallup  v.  Tracy,  25  Conn.  10,  Also  to  assessors.  In  Williams 
V.  School  District,  21  Pick.  75,  whicli  was  a  case  where  two  of  three 
school  district  assessors  acted,  and  the  third  did  not  participate  and 
was  not  notified,  but  had  been  previously  invited  by  one  of  the  two 
to  assist  in  the  assessment,  and  had  then  and  repeatedly  declined  to 
have  any  thing  to  do  with  it,  Shaw,  C.  J.,  says:  ''Where  a  body  or 
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board  of  officers  is  constituted  by  law  to  perform  a  trust  for  the 
public,  or  to  execute  a  power  or  perform  a  duty  prescribed  by  law,  it 
is  not  necessary  that  all  should  concur  in  the  a^ot  done.  The  act  of 
the  majority  is  the  act  of  the  body.  And  where  all  have  due  notice 
of  the  time  and  place  of  meeting,  in  the  manner  prescribed  by  law, 
if  so  prescribed,  or  by  the  rules  and  regulations  of  the  body  itself, 
if  there  be  any,  otherwise  if  reasonabje  notice  be  given,  and  no 
practice  or  unfair  means  are  used  to  prevent  all  from  attending  and 
participating  in  the  proceeding,  it  is  no  objectioa  that  all  the  mem- 
bers do  not  attend,  if  there  be  a  quorum.  In  the  present  case,  all 
three  having  had  notice  and  an  opportunity  to  act,  the  ace  of  two 
is  sufficient." 

In  New  York  it  is  held  generally  that  where  ppwer  is  vested  in  a 
board  of  assessors  composed  of  three,  all  must  be  notified  to  meet 
and  consult,  though  a  majority  may  decide.  Matter  of  Beekman, 
1  Abb.  Pr.  449;  31  How.  Pr.  16;  Matter  of  Palmer,  id.  42. 

The  case  of  George  v.  School  Distrtct,  6  Mete.  497,  is  pertinent, 
as  there  the  third  assessor,  like  the  third  commissioner  in  the  c^ise 
at  bar,  failed  to  qualify  by  taking  the  oath.  Shaw,  C.  J.,  in  the 
opinion,  says:  "It  appears  by  the  facts  stated  that  three  assessors 
were  duly  elected  by  the  town,  at  their  annual  meeting;  that  two 
of  them  were  forthwith  sworn,  and  thereby  became  qualified  to  act; 
but  that  the  other  one  was  not  sworn,  and  when  notified  of  his 
election,  made  no  reply;  that  he  never  in  form  declined  to  accept 
the  office,  but  when  called  on  by  the  other  two  to  act  with  them, 
he  sent  notice  to  them  declining  to  act.  But  he  gave  no  notice  of 
this  to  the  town,  and  the  town  did  not  proceed  to  treat  his  neglect 
to  take  the  oath  as  a  vacancy,  by  choosing  another  in  his  stead. 
The  law  requires  the  town,  at  their  annual  meeting,  to  choose  three 
or  more  assessors.  Under  these  circumstances  the  court  are  of 
opinion,  that  when  three  assessors  are  duly  chosen  by  the  town, 
there  is  a  board  of  assessors.  Each  is  an  assessor.  But  until 
qualified  by  taking  the  oath  he  is  not  competent  to  act.  If  a  ma- 
jority do  qualify  by  taking  the  oath,  and  the  third  has  not  taken 
the  oath,  still  if  he  has  notice  of  their  proceeding  to  execute  the 
office,  and  decline  to  take  the  oath  and  act  with  them,  their  acta 
will  be  good  in  the  same  manner  as  if  he  had  taken  the  oath  and 
declined  to  act  with  them;  because  he  is  an  assessor  and  the  office 
is  full.  ♦  *  *  There  is  a  board,  and  of  these,  by  force  of  the 
statute  as  well  as  by  long  usage,  the  majority  may  act*'    In  our 
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own  State  the  general  rule  has  been  stated  and  applied  in  Newd  v. 
Exr.  of  Keith,  11  Vt.  214;  Wolcott  v.  WolcoU,  19  id.  37;  and 
Hodges  t.  Thachevy  23  id.  455. 

The  rale  of  law  being  clearly  established^  and  the  distinctions 
clearly  and  sharply  defined^  it  only  remains  to  apply  them  to  the 
commissioners  in  the  case  at  bar.  Were  the  commissioners  pro- 
vided for  by  the  act  of  1867,  and  named  in  the  instrument  of  assent 
of  the  town  of  Mt.  Tabor,  private  agents,  or  clothed  with  a  power, 
trust,  or  authority  for  merely  private  purposes?  We  think  not 
They  represented  no  party  or  interest  but  the  town,  which  is  a 
public  corporation,  and  the  inhabitants  thereof.  Were  they  then 
public  officers?  It  is  said,  upon  the  authority  of  numerous  cases, 
that  every  office  is  a  public  office  the  duties  of  which  concern  the 
public.  In  Bradford  v.  Jvsiicei  Inferior  Court,  33  6a.  332,  the 
following  excellent  definition  of  a  public  officer  is  given:  *'When 
an  individual  has  been  appointed  or  elected  in  a  manner  prescribed 
by  law,  has  a  designation  or  title  given  him  by  law,  and  exercises 
functions  concerning  the  public  assigned  to  him  by  law,  he  must 
be  regarded  as  a  public  officer.'*  In  People  \.  Hayes,  1  How.  Pr. 
248,  commissioners  to  lay  out  a  road  were  held  to  be  public  officers, 
and  in  People  v.  Comptroller,  20  Wend.  596,  commissionera  ap- 
pointed by  the  governor,  secretary  of  State,  and  comptroller  to 
contract  for  and  superintend  the  erection  of  an  asylum,  were  held 
to  be  public  officers,  the  question  being  upon  their  removal. 

Whether  the  commissioners  here  were  strictly  public  officers  how- 
ever is  not  material,  for  the  legal  distinction  which  determines  the 
rule  to  be  applied  is  not  based  upon  the  legal  character  of  the  board, 
but  upon  the  origin  and  nature  of  its  authority  and  the  character 
of  the  duties  imposed  therewith.  We  think  they  at  all  events  come 
clearly  within  the  definition  in  Williams  v.  School  District,  supra, 
of  *^a  body  or  board  of  officers  constituted  by  law  to  perform  a 
trust  for  the  public,  or  to  execute  a  power  or  perform  a  duty  pre- 
scribed by  law; "  and  in  Crocker  v.  CranSy  supra,  of  a  board  of 
commissioners  appointed  by  a  statute  to  decide  a  matter.  These 
commissioners  are  officers  appointed  by  the  statute,  which  leaves 
their  selection  to  the  majority  in  numbers  and  amount  of  the  legal 
tax  payers  of  the  town.  They  are  to  act  under  an  oath  of  office, 
and  to  perform  certain  duties  the  immediate  object  and  purpose  of 
which  is  to  obtain  for  the  town  better  railroad  connections  and 
facilities.     That  a  railroad  is  a  public  work  and  interest  has  long 
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been  established  beyond  a  question.  Jones  Bailroad  Securities,  oh. 
7;  1  Dill,  on  Mnn.  Corp.  210  ei  seq.,  and  authorities  cited*  Also 
Bennington  v.  Parks,  50  Vt.  178.  In  the  discharge  of  these  duties 
they  were  to  act  as  the  agents  of  the  town,  and  were  given  power 
to  make  contracts  which  should  bind  the  town,  and  to  execute  a 
certificate  which  should  be  conclusive  evidence  against  a  town. 
Although  a  town  may  be  small,  it  is  none  the  less  a  public  corpora- 
tion and  its  inhabitants  a  "public."  Village  of  Winooski  v.  Ookey^ 
49  Vt.  282.  We  think  these  commissioners  were  officers  created 
by  law,  to  discharge  .duties  and  execute  an  authority  involving 
deliberation  and  the  exercise  of  discretion  and  of  a  purely  public 
character,  and  that  tliey  therefore  come  clearly  within  the  well- 
established,  common-law  rule  which  gives  validity  to  the  decision 
and  act  of  the  majority  when  all  have  met  and  conferred. 

[Omitting  a  statutory  consideration.] 

We  must  hold  that  the  certificate  of  a  majority  of  the  commis- 
sioners named  in  the  instrument  of  assent  of  the  town  of  Mount 
Tabor,  all  having  met  and  deliberated,  is  a  legal  and  valid  certifi- 
cate in.  compliance  with  the  requirements  of  the  law,  and  conclu- 
sive evidence  of  the  facts  set  forth  in  it.  The  evidence  offered 
by  the  defendant  to  impeach  the  truth  of  those  facts  was  therefore 
properly  excluded. 

The  signing  of  the  bonds  by  two  of  the  three  selectmen  was 
sufficient  under  section  92,  ch.  15,  Oen.  Sts. 

The  law  being  as  we  have  held,  none  of  the  other  proof  offered 
by  the  defendant  would  constitute  any  defense  to  the  bonds  01 
coupons  in  the  hands  of  a  bona  ^e  holder,  and  it  was  therefore 
properly  excluded. 

Judgmeni  affirmed. 

Babbbtt  and  Powers,  JJ.,  dissented. 
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Putnam  v.  Fishbr. 

(MVt.  191.) 

Evidence  —  declaratumx  of  grantor  an  to  heig?U  of  dam. 

In  an  -action  for  flowing  land  by  a  dam,  it  appeared  that  the  common  grantor 
after  his  conveyance,  and  while  liable  on  his  warranty,  and  while  owning 
other  land  bordering  on  the  same  pond,  cut  away  part  of  the  dam  main, 
tained  next  before  the  one  in  suit.  That  grantor  being  dead,  the  plaintiff 
offered  to  prove  that  while  cutting  it  down  he  said  it  was  too  high.  Held, 
inadmissible.     {See  noU^  p.  749.) 

ACTION    for   flowing  land  by  a  dam.     The   opinion   states  the 
facts.     The  plaintiff  had  judgment  below. 

T,  Sibley  and  Gardner  if  Harmony  for  defendants. 

Davenport  iQ  Eddy  and  A,  P,  LymaUy  for  plaintiff. 

Powers,  J.  Prior  to  1836,  Jedediah  and  Eldad  Dewey  were 
the  owners  of  the  lands  and  water  privileges  now  owned  re- 
spectively by  the  plaintiff  and  defendants.  January  23,  1836,  the 
Deweys,  by  warranty  deed,  conveyed  to  Booth  and  Spaulding  a 
lot  on  the  stream  below  the  plaintiff's  land,  with  the  right  to  build 
and  maintain  a  dam  of  the  same  height  as  a  former  dam  used  m 
connection  with  a  grist-mill.  The  defendants  stand  upon  this 
Booth  and  Spaulding  title.  Afterward  the  Deweys,  by  a  lease  for 
a  thousand  years,  conveyed  to  Grovcr  the  lot  up  the  stream  from 
the  defendants',  on  which  the  plaintiff  now  operates  a  machine  shop 
by  means  of  water  power.  The  Deweys  also  conveyed  to  Grovcr,  by 
warranty  deed,  the  right  of  digging  (Jitches  over  other  lands  then 
owned  by  the  Deweys,  lying  between  the  lands  leased  to  Glover  and 
the  lands  conveyed  to  Booth  and  Spaulding,  to  the  east  or  upper 
edge  of  the  pond  raised  by  Booth  and  Spaulding's  dam.  These 
ditches  were  to  serve  the  purpose  of  race-ways  from  the  upper  or 
Grover  mill  to  said  pond.  The  plaintiff  stands  upon  the  Grover 
title,  and  brings  this  action  for  damages  occasioned  by  the  defend- 
ants' raising  their  dam  higher  than  the  old  grist-mill  dam,  thus 
creating  a  back  flowage  of  water  through  the  plaintiff's  ditch  upon 
his  water-wheel. 

At  the  trial  it  became  a  material  question  to  determine  whether 
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in  point  of  fact  the  defendants'  dam  was  higher  than  the  old  grist- 
mill dam,  and  the  plaintiff  was  allowed  to  show  that  in  1846  or 
1847>  Jedediah  Dewey  then  having  no  title  to  the  defendants'  dam 
or  the  land  and  privilege  connected  with  it,  but  owning  other 
lands  bordering  upon  the  defendants'  mill-pond,  and  affected  by 
raising  the  water  of  said  pond,  and  liable  upon  the  covenants  of 
warranty  made  in  his  deeds  to  both  the  plaintiff's  and  defendants' 
grantors,  went  upon  the  dam  then  owned  by  Booth  and  Spaulding, 
and  cut  away  a  circular  segment  about  twenty  inches  deep  and 
twenty-five  feet  long,  for  the  purpose  of  lowering  the  pond,  and  was 
further  allowed  to  prove  the  declarations  of  Dewey  while  so  cutting 
down  the  dam,  to  the  effect  that  the  dam  was  too  high.  The  ad- 
mission of  these  declarations  was  error.  To  the  general  rule  that 
hearsay,  or  second-hand  evidence  is  inadmissible,  there  are  several 
well-defined  exceptions,  but  the  exceptionable  evidence  is  always 
guarded  by  some  security  that  makes  it  reasonably  safe  to  rely  upon 
it  Thus,  the  testimony  of  a  witness  on  a  former  trial  between  the 
same  parties  since  deceased  may  be  proved  by  persons  who  heard 
it.  Such  testimony,  having  been  given  in  a  judicial  proceeding, 
under  oath,  with  opportunity  for  cross-examination,  when  properly 
proved,  is  always  received  as  evidence  in  a  subsequent  trial  of  the 
same  case.  In  matters  of  pedigree,  the  declarations  of  deceased 
members  of  a  family,  entries  in  family  Bibles,  correspondence  be- 
tween relatives,  recitals  in  deeds,  inscriptions  on  tombstones,  ring^j 
and  monuments,  and  many  other  similar  facts  are  often  admitted 
m  evidence.  In  this  class  of  evidence  it  must  appear  that  the 
declaration,  entry,  etc.,  was  made  a7ite  litem  molam,  by  some  one 
connected  with  the  family  who  would  be  likely  to  know  the  fact, 
and  likely  to  truthfully  express  it.  Matters  of  public  and  genenil 
interest,  such  as  ancient  municipal  boundaries,  nghts  of  common, 
and  other  historical  facts,  are  admitted  in  evidence  from  necessity, 
and  may  be  established  by  ancient  documents,  declarations  of  do- 
ceased  persons,  etc.,  provided  they  are  made  before  a  controversy 
has  arisen.  This  exception  has  been  extended  in  this  and  some 
other  States  so  far  as  to  allow  declarations  of  deceased  persons  Ui 
establish  an  ancient  boundary  line  between  individuals,  though  this 
is  contrary  to  the  English  rule.  Wood  y.WiUard,  37  Vt.  377;  Kin- 
ney V.  Farnsworthy  17  Conn.  355;  Smith  v.  Powers,  15  N.  H.  54tl; 
Queen  v.  Bedfordshire,  4  E.  &  B.  535.  But  under  the  decisions  in 
England  and  in  tliis  country,  this  evidence  is  hedged  about  with 


Digitized  by 


Google 


748  •  VERMONT, 


PatDAm  V.  Fisher. 


qualifications  that  must  appear  before  it  can  be  received.  To  es- 
tablish an  ancient  boundary^  whether  of  public  or  private  property, 
by  the  declarations  of  deceased  persons,  it  must  appear  that  the 
declarations  were  made  before  a  controversy  has  arisen  in  respect  to 
the  boundary,  that  the  declarant  had  knowledge,  or  such  connec- 
tion with  the  subject-matter  as  presumptively  to  have  had  knowl- 
edge of  the  fact,  and  can  identify  the  boundary,  and  that  the 
declarant  had  no  interest  to  misrepresent  the  fact  The  declara- 
tions of  deceased  persons  are  likewise  admissible  in  evidence  in 
proceedings  between  third  persons,  provided  they  were  made  against 
the  pecuniary  or  proprietary  interests  of  the  declarant,  and  pro- 
vided further  that  they  do  not  question  a  title  that  the  declarant 
had  no  right  to  question,  such  as  the  case  of  a  tenant  who  cannot 
dispute  the  title  under  which  he  holds. 

The  declarations  of  Dewey  when  cutting  down  the  dam  cannot 
be  brought  within  any  of  the  exceptions  to  the  general  rule.  The 
doctrine  of  Wood  v.  WiHardf  supra,  has  never  been  extended  by  our 
court  beyond  the  case  of  a  disputed  ancient  boundary  line.  It  has 
not  been  applied  to  proof  of  other  facts  of  ancient  date.  Even  if 
the  fact  to  be  proved  was  one  proper  for  the  application  of  the  rule 
admitting  declarations,  the  essential  conditions  that  must  exist  are 
not  found  in  this  case.  One  of  the  conditions  recited  in  Wood  v. 
Willardy  as  necessary  for  the  admission  of  this  class  of  evidence,  is 
that  the  declarant  has  "no  interest  to  misrepresent  the  fact,"  It 
is  not  stated  that  the  declaration  must  be  against  interest,  but  that 
the  declarant  must  stand  at  least  indifferent  in  respect  to  interest 
In  this  case  Dewey's  declaration  was  in  favor  of  his  own  interest, 
and  to  hold  it  admissible  would  enable  a  party  by  his  own  declara- 
tions to  make  evidence  for  himself.  Dewey  was  under  a  liability 
by  virtue  of  his  covenants  of  warranty;  he  owned  land  bordering 
upon  Booth  and  Spaulding's  pond  which  was  liable  to  encroach- 
ment if  the  dam  was  higher  than  it  should  be;  and  thus  he  was  in- 
terested to  reduce  its  height 

The  County  Court  seems  to  have  admitted  the  declarations  of 
Dewey,  npon  the  ground  that  the  act  of  cutting  down  the  dam  and 
the  contemporary  declaration  tended  to  show  that  Booth  and 
Spaulding  acquiesced  in  Dewey's  claim  that  the  dam  was  too  high; 
but  no  right  based  upon  the  ground  of  acquiescence  was  claimed  by 
the  plaintiff,  and  none  could  be  under  the  facts  appearing.    The 
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evidence  was  left  to  work  its  injurious  consequences  upon  the  de- 
fendant's title,  as  shown  by  their  deeds. 

Judgment  reversed. 

'  Note  by  tbb  Rbpobtkr.— The  general  rule  as  to  boundaries  Is  that  the  declaration  must 
be  bj  the  owner  of  the  land  in  question,  when  the  declarant  is  disinterested,  and  when  he 
is  on  the  ground,  pointing  out  the  boundaries.  Daggett  v.  Shaw,  5  Mete.  223;  Bender  v. 
Pitzer,  27  Penn.  St.  888.  But  in  Smith  v.  Forrest,  49  N.  H.  280,  it  was  held  that  the  declar- 
ant  need  not  be  on  the  ground  at  the  time,  and  in  Scoggitv  v.  Dairy mylte^  7  Jones  L.  46, 
that  he  need  not  be  in  view  of  the  particular  monument  spoken  of,  provided  it  was  dis- 
tinctly Identifled.  These  cases  are  doubted  In  Long  v .  Cotton,  118  Mass.  414.  In  Erartn  v. 
Young,  fi2  Vt.  820,  such  declarations  were  admitted  to  show  non-aoquiescenoe,  but  not  to 
prove  the  true  line,  the  declarant  being  Interested.  The  court  said:  ''The  plaintiff's  tes- 
timony tended  to  show  that  he  and  his  brother  Anson  and  father  Reuben,  in  1881,  procured 
a  surveyor.  Judge  Bebman,  to  run  the  line — not  on  the  line  between  the  lots  >-  so  that  there 
was  an  exchange  of  a  small  amount  of  land  between  them,  and  that  the  line  thus  run  wan 
acquiesced  in  by  him  and  Anson  Bvarts  until  the  death  of  Anson  Evarts,  in  1874,  and  was  the 
line  to  which  he  claimed.  This  testimony  was  uncontradicted,  ezoept  by  the  declarations 
of  Anson  Evarts,  made  within  the  last  twelve  or  fifteen  years,  that  the 'stone  comer' 
was  the  comer  of  his  land,  and  by  a  declaration  of  the  plaintiff  made  nineteen  years 
before  the  trial,  in  regard  to  the  location  of  the  end  of  a  wall  built  by  tUm  ranning  at  right 
angles  with  the  line.  The  declarations  of  Anson  Evarts  were  allowed  to  be  shown,  against 
the  exception  of  the  plaintiff,  and  were  allowed  by  the  court  to  be  used  as  tending  to  show 
where  the  line  between  them  in  fact  was.  In  giving,  or  allowing  to  be  given,  to  this  evi- 
dence  this  scope  and  effect,  we  think  the  county  court  erred.  A  party  is  not  allowed  to 
show  his  own  declarations  or  the  declarations  of  those  through  whom  he  claims  title,  In 
his  o¥m  favor,  unless  such  declarations  accompany  and  give  character  to  some  act  affect- 
ing his  title,  and  so  become  a  part  of  the  ret  geittce.  This  subject  has  frequently  received 
the  consideration  of  this  court .  In  Wood  v.  WiUard,  88  Vt.  83,  it  was  held  that  the  declar- 
ation of  the  grantor  as  to  where  his  line  was,  made  at  the  time  he  sold  and  conveyed  the 
premises  to  the  plaintiff  and  while  upon  the  premises  pointing  out  the  Une,  were  not 
admissible.  On  the  other  hand,  in  Kimball  v.  Ladd,  4St  Vt.  747;  NotHe  v.  Sylve^r, id. 
146;  Perkins  v.  Bfood,  36  id.  273,  It  Is  held  that  the  declaration  of  a  party  or  of  a  person 
through  whom  the  pcurty  derives  title,  made  while  exercising  a  right  or  easement,  and 
tending  to  show  that  he  claimed  to  exercise  it  in  his  own  right,  or  that  he  had  not  aban- 
doned his  prior  possession  or  right  to  a  piece  of  property,  are  admissible  for  such  purpose 
only.  Under  this  mle  the  declarations  of  Anson  Evarts  allowed  to  be  shown,  were  admis- 
sible to  rebut  the  testimony  of  the  plaintiff  tending  to  show,  that  at  the  several  times  when 
they  were  made,  Anson  Evarts  was  acquiescing  In  the  line  claimed  by  the  plaintiff,  and 
only  for  such  purpose.  They  were  not  admissible  for  the  purpose  of  showing  where  the 
Beeman  line  was,  nor  where  the  true  line  between  him  and  the  plaintiff  then  was;  and  on 
the  question  of  acquiescence  they  should  be  confined  strictly  to  the  periods  of  time  at 
which  they  were  respectively  made,  and  not  be  allowed  as  tending  to  show  that  he  had 
not,  from  1831  to  the  time  of  making  such  declarations,  acquiesced  in  the  line  as  the 
plaintlfTs  testimony  tended  to  show.  Acquiescence  Is  the  state  of  a  party*s  mind  regard- 
ing a  particular  subject  or  thing  and  his  declarations  on  that  subject  or  thing  are  the 
indices  of  his  state  of  mind  thereon  at  the  times  they  are  respectively  made. 

"These  declarations,  although  Anson  Evarts  has  deceased,  do  not  fall  within  the  rale 
established  In  Wood  v.  WiOard^  87  Vt.  877:  Potctm  v.  SOfhy,  41  id.  288,  and  some  other 
more  recent  cases,  allowing  hearsay  testimony,  or  declarations  in  regard  to  ancient  bound- 
aries between  the  estates  of  private  Indlv^uals .  The  rale  for  the  admission  of  such  testi- 
mony, as  expressed  by  Pierpoint,  C  J  ,  In  Wood  v.  WUlard,  supra.  Is,  *  that  the  declara- 
tions of  deceased  persons  who  had  actual  knowledge  as  to  the  location  of  such  boundaries, 
or  who,  firom  their  connection  with  the  property  itself,  or  their  situation  and  experience  in 
regard  to  such  boundaries  and  the  surveys  thereof,  had  peculiar  means  of  knowledge  so 
fbat  It  may  fairly  be  hfif erred  that  they  had  actual  khowledge  of  the  same,  made  al  a  tlms 
tpftentftey  hod  no  <ntere«e  to  misrepresent.    *   •   *   may  be  received  as  to  tbelooattoa 
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of  such  boundaiy,  when  from  Upae  of  time  there  can  be  no  reaMmable  pr^r  ability  that 
evidenoe  can  be  obtained  from  those  who  had  actual  knowledge  on  *he  subject'  It  is  an 
important  qualification  that  the  declarant,  at  the  time  of  making  the  daclanvtton,  should 
have  no  Interest  to  misrepresent.  Anson  Evarts  making  a  claim  in  his  own  favor  was  not 
thus  disinterested.  Whether  the  transaction  in  regard  to  the  Beeman  line  was  of  such  anti- 
quity as  to  allow  this  clowt  of  testilnony  for  the  establishment  of  iu  location,  is  not 
admitted  nor  decided,  as  titis  t^timony  for  this  purpose  is  held  inadmissible,  on  the 
(ground  that  Anson  Evarts,  when  he  made  tlie  declarations,  was  interested  in  having  the 
stone  corner  established  as  his  comer/* 

The  following  is  an  abstract  of  a  portion  of  HunicuU  v.  Peyton^  United  States  Supreme 
Court,  February,  1881 :  A  witness  called  to  prove  the  location  of  private  lands  was  allowed 
to  testify  that  one  H.,  a  surveyor,  had,  while  absent  from  the  lands  in  question,  told  him 
the  location  and  direction  of  certain  boundary  lines  which  M.  said  to  witness  he  (M.)  had 
surveyed,  and  witness  was  allowed  to  state  what  the  declarations  of  M.  were.  Held  error. 
Kaicoit  V.  Pearl,  10  Pet.  412;  Bartlett  t.  Emermn,  7  Gray,  174 ;  6  Mete. 223 ;  JLony  v.  Cotton, 
1 16  Mass.  414 ;  Bender  v.  Pierce^  S7  Penn.  St.  835.  '  'ie  conclusion  to  which  a  great  majority 
of  the  decisions  of  State  courts  lead  upon  thin  rubject  is  this :  In  questions  of  private 
boundary,  declarations  of  particular  facts,  as  distinguished  from  reputation,  made  Iqr 
deceased  persons,  are  not  admissible,  unless  they  were  made  by  persons  shown  to  have 
had  knowledge  of  that  whereof  they  spoke,  or  persons  on  the  land,  or  in  possession  of  it 
when  the  declarations  were  made.  To  be  evidence,  they  must  have  been  made  when  the 
declarant  was  pointing  out  or  marking  the  boundaries  or  discharging  some  duties  relating 
thereto.  A  declaration  which  Is  a  mere  recital  of  something  past  is  not  an  exception  to 
the  rule  that  excludes  hearsay  evidence. 

In  116  Mass.  114,  the  court  said:  '*The  declarations  of  deceased  persons  respecting 
boundaries  are  received  as  evidence  as  an  exception  to  the  rule  which  rejects  hearsay 
testimony.  In  most  of  the  decided  cases.  It  is  held  that  the  declaration  should  appear  to 
have  been  made  in  disparagement  of  title,  or  against  the  interest  of  the  party  making  it; 
but  in  Daggett  v.  Shau\  5  Mete.  233,  it  is  said  that  the  rule  as  practiced  in  this  Oommoo- 
wealth  Is  not  so  restricted,  and  that  declarations  of  ancient  persons,  made  while  in  poa> 
session  of  land  owned  by  them,  pointing  out  their  boundaries  on  the  land  itself,  are 
admissible  as  evidence  when  nothing  appears  to  show  that  they  are  interested  to  misrepre- 
HtMit,  and  it  need  not  appear  aiTlrmatively  that  the  declaration  was  made  in  restriction  of 
or  against  their  own  rights.  And  In  Bartlett  v.  Emermn,  7  Gray,  174,  it  Is  held,  that  to  be 
admissible,  such  declarations  must  have  been  made  by  persons  now  deceased,  while  in 
possession  of  land  owned  by  them,  and  in  the  act  of  pointing  out  their  boundaries,  with 
respect  to  such  boundaries,  and  when  nothing  appears  to  show  an  interest  to  deceive  or 
misrepresent.    ITare  v.  BrooHhovM,  7  Gray,  454;  Flagg  v.  itfoson,  8  Id.  866. 

**  The  declarations  offered  and  rejected  at  the  trial  do  not  come  within  the  exception 
thus  defined  to  the  rule  by  which  hearsay  is  excluded.  The  decisive  objection  to  their 
competency  is  that  they  do  not  appear  to  have  been  made  while  in  the  act  of  pointing  out 
tlie  l)oundares  of  the  declarant's  land.  This  is  an  element  which  cannot  be  disregarded, 
especially  when  the  question  Is  one  of  private  boundary.  The  declaration  derives  ita 
force  as  evidence  from  the  fact  that  it  accompanies  an  act  which  it  qualifies  or  give* 
character  to.  The  declaration  Is  then  a  part  of  the  act.  Without  such  accompanying  act, 
the  declaration  is  mere  narrative,  liable  to  be  misunderstood  or  misapplied,  and  open  to 
the  objections  which  prevail  against  hearsay  evidence. 

"  The  declaration  rejected  does  not  appear  to  have  been  offered  for  the  purpose  of 
establishing  a  boundary  by  traditionary  evidence  or  reputation.  Such  evidence  has  some- 
times been  said  by  Amprican  courts  to  be  admissible :  and  in  the  cases  from  New  Hamp- 
shire, cited  by  the  defendant,  it  seems  to  be  held  that  declarations  of  deceased  persooa* 
who.  from  their  situation,  appear  to  have  the  m<win8  of  knowledge,  and  who  have  na 
interest  to  misrepresent  the  facts,  are  admissible  to  establish  private  boundaries,  althoogk 
not  made  on  the  land.  Smith  ▼.  FYjrretit,  49  N.  H.  280, 287  :  Oreat  FaUn  On.  v.  Wonter, 
15  id.  412,  487.  But  by  the  current  of  authority  and  upon  the  better  reason ,  such  evldenoa 
is  inadmissible  for  the  purpose  of  proving  the  boundary  of  a  private  estate,  where  mioli 
ooandary  ta  noc  identical  with  another  o^  a  public  or  qiuud  public  nature.  1  Oreenl.  Bt 
1 1«$  1  PIUl.  Sr.  (N.r.ed.  1840).  841,  .  .  Ck>wen&  Hill's  Notes:  UaUw.  Jfayo,  97  Mass.  4li," 
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AnimnU  —  it\}nry  by  dog  —  ncientrr  —  en'denM  —  damageM, 

In  an  anion  for  injury  by  the  bite  of  a  dog, it  appeared  that  the  dog  was  /ero- 
ciou8,  to  the  knowledge  of  his  owner,  and  that  his  owner  had  flometimes 
confined  and  juuzzled  him.  Held,  that  it  was  unnecessary  to  prove  that  he 
had  ever  bitten  mankind.     (^«  rtote,  p.  753.) 

In  an  action  for  injury  by  the  bite  of  a  dog,  the  fear  and  solicitude  as  to 
poison  are  propiar  elements  of  damage. 

ACTION  for  injury  liy  the  bite  of  h  dog.    The  opinion  Htates  the 
facts.     The  phiintiff  had  judgment  Inflow. 

K  y,  / Irniv neJi  ni\d  If.  L,  /?wr my/?,  for  defendant. 
Uenri/  linUanl  and  A.  /'.  Knglesbt/,  for  jilaintiflP. 

Keofiem),  J.  There  was  no  direct  evidence  that  this  dog  had 
mcr  bitten  a  person  nntil  lie  bit  this  plaintiff.  There  was  abundant 
evidence  that  the  dog  was  exceptionally  fierce  and  ferocious  ;  that 
he  He rcely  assailed  other  dogs  without  provocation;  that  he  jumped, 
and  fastened  iiis  leeth  into  the  breast  of  a  horse  while  being  led 
from  tlio  stable,  without  any  occasion  to  excite  his  anger  ;  that  he 
was  cross  and  menacing  on  many  occasions  :  that  neighbors  had 
frequently  called  on  the  defendant  to  restrain  his  dog,  as  not  fit  and 
safe  to  be  at  large  ;  and  that  in  fact  the  defendant  had  much  of 
the  time  kept  the  dog  confined  jmd  muzzled.  The  court  refused 
to  order  a  verdict  for  the  defendant.  Wo  think  in  this  there  was 
no  error.  The  duty  which  the  law  cast  upon  the  keeper  of  a  mali- 
cious and  dangerous  domestic  animal  is  but  tho  enforcement  of  a 
common  moral  duty,  binding  upon  all  men  ;  that  a  man  should  so 
keep  and  use  his  own  property  as  not  to  wrong  and  injure  others. 
The  formula  used  in  text  books  and  in  forms  given  for  pleadings 
in  such  cases,  *'  accustomed  to  bite,"  does  not  mean  that  the  keeper 
of  a  ferocious  dog  is  exempt  from  all  duty  of  restraint  until  the 
dog  has  effectually  mangled  or  killed  at  least  one  person.  But  an 
ho  is  held  to  be  a  man  of  common  vigilance  and  care,  if  he  had 
good  reason  to  believe,  from  his  knowledge  of  the  ferocious  naturo 
and  propensity  of  the  dog,  that  there  was  ground  to  apprehend  that 
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he  would  under  some  circumstances  bite  a  person^  then  the  duty 
of  restraint  attached  ;  and  to  omit  it  was  negligence.  Shearm.  & 
Redf.  Negl.  231,  234;  Buckley  v.  Leonard,  4  Den.  500.  In  a  popu- 
lous  place  like  Burlington,  where  the  streets  are  full  of  all  kinds  of 
people,  —  children  sen  t  on  errands,  going  and  returning  from  school 
or  church,or  playing  by  the  wayside,  —  it  is  not  a  light  thing  that 
they  are  in  danger  of  being  torn  to  pieces,  as  was  this  plaintiff. 
Dogs  have  their  rights;  but  if  the  jury  found  this  dog  to  be,  as  de- 
scribed by  one  witness,  **  the  most  wickedest  kind  of  a  dog,"  as  we 
think  is  most  probable,  tvom  the  i>erasal  of  the  evidence,  then  his 
right  was  accurately  defined  by  Chief  Justice  Lee  in  Smith  v. 
Pelah,  2  Str.  1264 —  "  Such  a  dog  should  have  been  hanged  on  the 
first  notice  ;  the  safety  of  the  king's  subjects  ought  not  afterward 
to  be  endangered." 

II.  But  in  this  case  there  was  legitimate  evidence  tending  to 
prove  that  this  dog  had  not  only  the  propensity  but  habit  of  biting 
|)eople,  and  that  known  to  the  keeper.  The  savage  and  vicious  na- 
ture of  the  dog,  and  the  fact  that  he  was  kept  chained  and  muzzled 
by  his  keeper  arc  evidence,  and  as  Chief  Justice  Denio  said,  in 
Buckley  v.  Leonard^  supra,  '•  strong  evidence  "  that  the  dog  was* 
and  was  known  to  be  vicious,  and  that  the  safety  of  the  public  re- 
<|uired  his  restraint. 

III.  The  apprehension  of  poison  from  the  bite  of  the  dog,  and 
the  fear  and  solicitude  as  to  evil  results  therefrom  — all  pain,  an- 
guish, solicitude,  occasioned  by  the  bite  —  were  proper  matters  for 
consideration  by  the  jury  in  estimating  the  damages.  And  we  do 
not  think  the  chief  justice  erred  in  calling  the  attention  of  the 
jury  to  this  matter:  nor  does  the  verdict  indicate  that  the  jury  were 
misled  by  the  manner  of  it 

Judgment  affirmed. 

Note  by  the  Reporter.— To  the  same  effect,  Hlder  v.  White^  65  N.  Y.  54;  b.  c,  22  Am. 
Hep.  600.  In  Mann  v.  Weiand^  %\}i  Penn.  St.  843,  it  was  held  that  t)ie  owner's  knowledge 
that  the  dog  had  once  attacked  horses  was  sufficient  to  charge  htm  with  notice  of  that 
propensity.  The  court  said:  "The  plaintiff  in  error  was  charged  with  wrongfully  and 
n^ligently  keeping  dogs  of  a  ferocious  and  mischievous  nature.  It  was  averred  that  he 
knew  they  were  used  and  accustomed  to  attack,  worry,  and  frighten  horses  as  they  were 
driven  on  the  public  highway,  near  his  dwelling-house;  and  by  the  dogs*  repetition  of  such 
an  act  the  injury  complained  of  was  caused. 

**  To  fasten  a  liability  on  him  it  was  necessary  to  establish  the  Ticious  cdiaracter  of  his 
dogs,  and  his  previous  knowledge  of  that  character.  To  prove  the  former,  the  defendant 
in  error  gave  evidesce  of  the  conduct  of  the  dogs  on  two  occasions.  At  one  time,  as  a 
team  was  passing  along  on  the  public  highway  the  dogs,  without  fearing  the  indosore  of 
their  master,  jumped  against  the  bars  of  the  fence  at  the  roadside  with  such  force  and 
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irloleiioe,  mod  rattled  them  to  such  an  eictent  as  to  frighten  the  horsee,  thereby  causing 
them  to  spring,  break  the  doubletree,  and  run  for  sereral  rods.  The  other  act  was  of  a 
more  vicious  character.  As  a  team  was  passing  the  premises  of  the  plaintifl  in  error  his 
dogs  ran  out  into  the  road ;  one  of  them  barked  and  jumped  ahead  of  the  horse  so  as  to 
stop  it;  the  other  raised  himself  up,  put  his  paws  on  the  wagon,  barked  and  growled,  and 
aetied  the  shawl  of  a  small  girl  who  sat  on  the  back  seat;  on  its  being  jerked  loose  from 
him  he  got  down,  but  both  dogs,  growling,  followed  the  team  some  three  or  four  hundred 
rods.  There  was  evidence  that  the  plaintiff  in  error  had  notice,  before  the  injury  in  this 
case,  of  the  conduct  of  the  dogs  on  both  those  occasions. 

**  Were  these  facts  sufficient  to  submit  to  the  jury  to  find  the  dogs  to  be  vicious  and 
accustomed  to  attack  and  frighten  horses?  In  Smith  v.  Pelah^  2  8tr.  VM,  it  was  said  by 
Lbs,  C.  J.,  *  If  a  dog  has  once  bit  a  man,  and  the  owner,  having  notice  thereof,  keeps  the 
dog  and  lets  him  go  about,  or  lie  at  his  door,  an  action  will  lie  against  him  at  the  suit  of  a 
person  who  is  bit,  though  it  happened  by  such  person^s  treading  on  the  dog's  toes,  for  it 
was  owing  to  his  not  hanging  the  dog  on  the  first  notice,  and  the  safety  of  the  king's 
subjects  ought  not  afterward  to  be  endangered.*  So  in  Arnold  v.  Norton^  25  Conn.  92,  it 
was  held  that  full  and  satisfactory  proof  of  a  single  instance  in  which  the  dog  had  pre- 
viously bitten  a  human  being,  and  of  the  owner's  knowledge  thereof,  was  sufficient,  but 
that  the  force  of  such  testimony  would  depend  much  on  the  surrounding  circumstances. 

**  In  Kitlredge  v.  EUioU^  10  N.  H.  77,  evidence  of  notice  of  one  attack  by  a  dog  was  held 
sufficient  to  charge  the  owner  with  all  its  subsequent  acts.  In  LoomU  v.  TerrUn  17  Wend. 
486,  one  instance  seems  to  have  been  considered  sufficient.  One  attempt  of  a  bull  to  gore 
was  held  sufficient  in  Cockerham  v.  Nixon,  II  Ired.  260. 

**  We  think  one  instance  may  show  such  unmistakable  evidence  of  a  vicious  propensity 
as  to  make  the  owner  of  the  dog,  with  notice,  liable  for  any  subsequent  act  of  a  similar 
character.  The  gUt  of  the  action  for  the  subsequent  misconduct  of  the  dog  is  for  keeping 
it  after  knowledge  of  its  vicious  propensity.  May  v.  BurdetU  9  Q.  B.  101;  Wheeler  v. 
Brantt  S8  Barb.  824.  It  thereupon  becomes  the  duty  of  the  owner  so  to  keep  his  dog  as  to 
guard  against  a  repetition  of  similar  misconduct.  He  is  bound  to  secure  it  at  all  events,  and 
is  liable  to  parties  afterward  injured  if  the  mode  he  has  adopted  to  secure  it  proves  insuf- 
ficient Wood  on  Nuisance,  $  763;  Jones  v.  Perry ^  8  Esp.  482;  Maaon  v.  Keding,  12  Mod. 
382.  The  principle  on  which  this  rule  rests  was  held  in  Mann  v.  Reed,  4  Allen,  481,  to  be. 
that  a  ferocious  animal,  liable  to  do  injury  to  men  or  property,  is  a  nuisance,  and  that 
keeping  It  after  notice  of  such  liability  Is  so  wrongful,  that  the  owner  is  chargeable  for  any 
neglect  to  keep  It  with  such  care  that  it  cannot  do  any  damage  to  a  person,  who,  vvithout 
any  essential  fault,  is  injured  thereby. 

**The  same  rule  applies  with  reference  to  injuries  from  vicious  dogs  as  in  reference  to 
other  nuisances.  Wood  on  Nuisance,  $  766;  Fiah  v.  Shut,  21  Barb.  838;  Hewe8  v.  McNa- 
mam,  106  Mass.  281;  Marsh  v.  Jone.%  21  Vt.  878.  Hence  the  keeping  of  a  vicious  dog  near 
a  public  highway,  endangering  the  safety  of  persons  passing  thereon.  Is  a  nuisance,  operat- 
ng  as  an  obstruction,  and  renders  the  person  knowingly  keeping  It  there  liable  to  indict- 
ment, and  also  liable  to  an  action  in  favor  of  any  person  injured  thereby.  Granger  v. 
FindUsy,  7  Irish  C.  L.  Rep.  417 ;  Wood  on  Nuisance,  $  768. 

**It  is  said  in  $  808,  id.,  knowledge  of  the  owner  that  his  dog  had  attacked  animals  of 
one  class,  is  not  evidence  from  which  knowledge  may  be  inferred  that  it  would  attack 
animals  of  another  class,  nor  that  it  would  attack  numklnd.  But  in  Shearman  &  Redfield 
on  Negligence,  the  rule  is  declared  to  be,  *  It  is  not  necessary  that  the  acts  of  aggression 
brought  to  the  notice  of  the  owner  should  be  precisely  similar  to  that  on  which  the  action 
against  him  Is  founded,  but  they  should  Indicate  a  disposition  to  commit  injuries  siibAtan- 
tially  like  those  which  form  the  basis  of  the  cause  of  action.'  This  \b  believed  to  be  the 
true  rule  In  Its  application  to  domestic  animals.** 

.     Vol.  XXX VI  — 95 


Digitized  by 


Google 


154  VERMONT, 

State  V.  Champeau. 


State  v.  Ghampeau. 

(SS  Vt.  S18.) 

Criminal  law — bar  —  nolle  proserin. 

A  nolle  proiequi,  entered  after  the   connneDcement  of  the  trial  bat  before  ver- 
dict by  leave  of  court,  is  no  bar  to  a  second  indiotment  for  tbe  same  oflenae. 

CONVICTION   of  keeping  a  house  of  ill-fame.     The   opinion 
states  tlie  point. 

E,  F,  Broiunell  and  Robert  Roberts^  for  respondent.  The  with- 
dmwal  of  a  criminal  case  on  trial  by  entry  of  noUe  prosequi ,  though 
by  consent  of  tlie  court,  operates  as  an  acquittal.  1  Whart.  Crim. 
Law,  §  513  ;  Freem.  Judg.,  §  318;  Mount  v.  State,  14  Ohio,  295  ; 
A^tate  V.  McKee,  1  Bail.  651  ;  People  v.  Barrett,  2  Cai.  304  ;  United 
Statea  v.  Shoemaker,  2  McLean,  114;  United  States  v.  Farring,  4 
Cr.  C.  C.  465  ;  Commonwealth  v.  Cook,  6  S.  &  R.  577 ;  Wright  y. 
State,  5  Ind.  290  ;  Weinzorpflin  v.  State,  7  Blackf.  186;  Reynolds 
V.  State,  3  Kelly,  53  ;  Klock  v.  People,  2  Park.  676  ;  Morgan  v. 
State,  13  Ind.  215. 

If,  S.  Peck,  State's  attorney,  and  M,  R.  Tyler,  for  State. 

Vbazey,  J.  [Omitting  a  minor  point.]  As  to  the  effect  of  a 
fiolle  prosequi.  It  seems  the  rule  is  not  the  same  in  all  the  States. 
In  New  Hampshire  it  is  held  that  a  plea  of  autrefois  acquit,  made 
by  a  defendant  in  due  form  indicted  for  a  crime  or  misdemeanor, 
alleging  that  he  has  formerly  been  tried  and  acquitted  of  the 
offense,  would  be  good.  But  to  be  a  bar  the  acquittal  must  have 
been  by  trial.  There  must  be  an  acquittal  of  the  offense  charged 
in  law  and  in  fact,  by  a  verdict  of  a  jury,  on  a  valid  indictment,  or 
by  some  competent  tribunal  that  has  jurisdiction  of  the  offense. 
State  V.  Hodgkins,  42  N.  H.  474.  In  North  Carolina  a  nolU 
prosequi  does  not  amount  to  an  acquittal  of  the  respondent,  but  he 
may  be  again  prosecuted  for  the  same  offense.  State  v.  Thomion, 
13  Ired.  256.  The  same  has  been  plainly  recognized  as  the  law  of 
this  State  where  the  court  has  had  occasion  to  allude  to  the  ques- 
tion. See  State  v.  /.  S,  S.,  1  Tyl.  178  ;  State  v.  Roe,  12  Vt.  93, 109. 
In  the  latter  case  Collakbr,  J.,  says:  '^The  right  of  the  govem- 
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ment  attorney  to  enter  a  nolle  prosequi  is  suspended  when  trial 
commences  to  the  jury.  After  that  the  power  is  to  be  exercised 
only  by  permission  of  the  court.  The  court  in  granting  permission 
will  exercise  its  judicial  discretion.  If  the  case  appear  a  clear  one 
for  the  respondent,  the  court  will  not  give  the  j^ermission,  as  he  is 
entitled  to  a  verdict  of  acquittal.  If  the  cjvse  appear  against  the 
accused,  he^au  have  no  objection  to  a  nolle  prosequi^ 

The  judges  holding  the  present  term  understand  that  it  has  always 
been  the  universal  view  and  practice  of  the  judges  who  have  admin- 
istered the  \aw  in  the  County  Courts  in  this  State,  thata  wo//^  prose- 
qui entered  at  any  stage  of  a  trial  before  vei-dict  by  order  of  the 
court  was  not  a  bar  to  another  indictment  for  the  same  offense.  This 
rule  so  long  recognized  as  the  lavf  and  followed  as  a  rule  of  practice 
in  the  County  Courts,  has  our  approval.  Neither  is  it  peculiar  to 
this  State.  See  cases  supra;  also  1  Whart.  Crim.  Law,  §§  513,  573, 
and  cases  cited  in  notes  ;  Hassell  v.  Nutty  14  Tex.  260  ;  People  v. 
Goodwin,  iS  Johns.  187;  Commonwealth  v.  Wheeler,  2  Mass.  172. 

The  result  is  that  the  respondent's  exceptions  are  not  sustained, 
and  she  takes  nothing  thereby. 

ExcepiioHH  not  sustained. 

NoTB  BT  THK  Rkpobtkr.  —  Genorallj  a  imUe  proeeqaU  entered  after  the  impanelling  and 
swearing  of  the  Jury,  Ir  a  bar.  Wliart.  Cr.  PI.,  fi  447.  But  It  seems  otherwise  where  the 
local  practice  authorises  a  nol,  prog,  during  trial.  This  is  so  in  Oonnectiout,  State  v.  Oar' 
vey^  48  Conn.  238.  So  in  Taygtnr  v.  8iiUc^  85  Tex.  97,  where  the  jury  were  sworn,  and  after 
the  opening  argument,  a  wtt.  pros,  was  entered,  and  subsequently  a  new  indictment  was 
found,  on  account  of  a  misnomer  of  the  Ticttm  of  the  homicide,  in  the  first  indictment. 

The  court  said :  * '  The  defendant  now  claims  that  he  had  once  been  put  in  jeopardy  for 
the  same  offense,  and  that  by  the  provision  of  the  Constitution  of  the  United  States  and 
that  of  this  State,  he  cannot  now  be  legally  tried  upon  the  changes  in  this  indictment. 
That  clause  of  the  Constitution  which  declares,  in  effect,  that  no  person  shall  be  subject, 
for  the  same  offense,  to  be  twice  put  in  jeopardy  of  life  or  limb,  was  carefully  considered 
by  this  court  at  the  last  term,  in  the  case  of  Moadyv.  Staie.Sn  which  we  held  that  the 
clause  of  the  Constitution  referred  to  has  *refe^llce  to  the  trial  and  verdict,  and  that  no 
person  can  legitimately  claim  an  exemption  from  a  second  trial  under  this  maxim,  unless 
he  has  once  been  tried  by  a  lawful  jury,  upon  a  good  indictment,  and  acquitted  or  con- 
victed. *  We  have  carefully  reviewed  that  case,  and  the  authorities  there  cited,  in  connec- 
tion with  appellant*s  brief  in  this  case,  and  are  still  of  the  opinion  that  the  question  dis- 
cussed with  so  much  zeal  and  ability  by  counsel  for  the  appellant  was  there  correctly  set- 
tled upon  the  weight  of  authority.  And  thoug^h  Mr.  Bishop  in  his  valuable  work  on  Crim- 
inal Law  seems  to  entertain  a  somewhat  different  view,  yet  he  admits  that  there  are  many 
exceptions  to  his  apparently  rigid  rule  (1  Bishop's  Crim.  Law,  661  to  668,  inclusive),  and  even 
enumerates  many  instances  where  a  party  may  be  subjected  to  another  trial  after  the 
cause  has  been  submitted  to  a  jury.  And  herein,  it  is  believed,  he  recognised  the  true  rule 
adopted  by  Chancellor  Kkmt  and  Justice  Story,  that  a  sound  discretion  ipust  of  necessttj 
be  left  to  the  Judge  trying  the  case  to  discharge  the  jury  from  giving  a  verdict,  *  whenever 
there  is  a  manlftet  necessity  for  the  act,  or  the  ends  of  publlo  justice  would  be  defeated.*  ** 
I  have  been  determhied  in  recent  cases.    In  Statt  v.  Byrd^  81  La.  Ann. 


Digitized  by 


Google 


756  VERMONT, 


State  T.  Cluunpeaa. 


4191,  it  was  held  that  where  on  indictmeiit  for  murder  the  priaoner  ts  conrlcted,  and  ob- 
tains a  new  trial,  a  nci.  pros,  may  be  entered  as  te  the  charge  of  murder,and  a  newindSct- 
foent  maj  be  prepared  for  manslaugfater.  The  court  said:  ''  But  when  the  indictment 
contains  but  one  count,  and  that  is  for  murder,  and  the  State  enters  a  wiL  prott.  as  to  that, 
can  the  prisoner  be  tried  for  manslaugfater  under  that  indictment  ?  This  was  the  ground  of 
the  motion  in  arrest  of  judgment.  It  is  well  settled,  that  a  tud.  prv»  ,  and  a  consequent 
difchaige  of  the  prisoner,  is  not  a  bar  to  a  future  indictment  for  the  same  offense.  Com* 
▼.  Wheekr^  9  Mass.  178;  JAnditayv.  Com.  2  Va.  Cas.  845;  Wortham  r.  Tom.,  5  Rand.  609. 
8o  where  there  are  two  or  more  counts,  one  for  instance  charging  murder,  and  another 
<j^iarging  manslaughter,  a  not.  proa,  of  the  first  will  not  bar  a  prosecution  on  the  second  or 
other  count.  Com,  v.  Briogs^  7  Pick.  177 ;  Com.  v.  Tuck^  20  id.  864,  8o  again,  where  on  an 
indictment  for  murder  the  prisoner  is  convicted  of  manslaughter,  and  a  new  trial  is  ob- 
tained, the  prosecuting  attorney  may  enter  a  noL  proa,  as  to  the  charge  of  murder,  and 
prefer  a  new  indictment  for  manslaughter.  State  v.  Horwiby^  8  Rob.  5CQ.  Dut  neither  of 
these  enunciations  fits  the  present  case.  There  was  but  one  count ,  and  there  was  no  sub- 
sequent or  new  indictment,  and  the  nol.  pros,  was  as  to  the  sole  offense  chained  in  the 
single  count. 

**  We  have  found  but  two  cases  where  the  ruyng  may  be  argued  as  applicable  to  the  one 
now  before  us.  It  has  been  held  in  Teaneswe,  that  where  a  party  is  charged  with  a  felon- 
ious assault,  and  a  noL  proa,  is  entered  as  to  the  felony,  it  operates  a  discluuige  of  the 
assault.  In  that  case,  the  defendant  was  indicted  for  an  assault  with  intent  to  commit 
murder.  The  attorney-general,  with  the  assent  of  the  court,  entered  a  not.  proa,  as  to  the 
felony,  and  the  accused  was  sentenced  for  the  lesser  offense.  The  court  said:  *  We  are  of 
opinion  that  the  nolle  proaequi  discharged  the  defendant  altogether  from  the  accusation. 
There  is  but  one  count  in  the  indictment,  and  that  count  chaigee  a  felonious  assault.  It  is 
true,  by  the  statute,  the  jury  might  have  acquitted  the  defendant  of  the  felony,  and  found 
him  guilty  of  an  assault  only,  but  It  does  not  follow  that  a  noUe  proaequi  as  to  the  felony 
can  be  entered,  and  the  party  still  remain  under  the  charge  in  the  indictment  for  an  as- 
sault. It  is  like  the  case  of  a  charge  for  murder,  when  the  party  may  be  found  guilty  of 
manslaughter  only ;  or  the  charge  for  robbery  when  he  may  be  found  guilty  of  larceny. 
The  charge  of  the  greater  offense  includes  the  less,  and  the  jury  might  find  the  party  guilty 
of  the  less,  and  acquit  him  of  the  greater;  but  if  the  char^  for  the  greater  be  withdrawn, 
the  chaige  for  the  less  offense  necessarily  goes  with  it,  because  by  the  law  the  less  offense  is 
charged ;  not  because  the  words  of  the  indictment  are  appropriate  to  charge  the  offense,  but 
because  in  legal  contemplation,  the  lees  offense  is  chaiged  in  an  indictment  for  a  greater; 
and  hence,  when  the  chan^  as  it  stands  in  the  indictment  is  withdrawn,  there  is  nothing 
left  upon  which  to  try  the  defendant.  It  wiU  not  do  to  say,  that  the  chaige,  constituted  by 
the  words  of  the  indictment,  may  be  withdrawn,  and  the  legal  idea  of  the  inferior  offense 
may  be  retained,  upon  which  to  try  the  defendant.  Take  the  indictment  for  murder,  and 
let  a  ntA.  proa,  for  the  murder  be  entered.  Can  this  be  done,  and  the  legal  idea  of  man- 
slaughter remain  as  a  charge  upon  which  to  put  the  party  on  his  trial?  We  think  not. 
How  shall  he  be  arraigned,  and  to  what  shall  he  plead?  Not  to  an  indictment  for  murder, 
because  that  is  no  longer  in  force  against  him  ;  and  yet  no  indictment  exists  but  the  one 
charging  him  with  murder,  as  the  grand  jury,  in  finding  a  true  bill,  necessarily  find  the  in- 
ferior offense  also.  It  would  be  competent,  perhaps,  for  the  attorney- general,  with  the 
assent  of  the  court,  to  strike  out  the  words  that  charge  the  malice  and  felony,  leaving  only 
such  as  would  charge  the  inferior  offense.  But  in  that  case,  there  would  be  a  subsisting 
indictment,  upon  which  the  party  might  be  arraigned  and  tried.  It  is  supposed  the  course 
pursued  is  substantially  the  same  thing.  We  do  not  think  so.*  Brittain  v.  State^  7 
Humph.  W». 

*'  The  o^^her  case  is  from  New  York.  The  indictment  was  for  rape,  and  contained  but 
one  count.  The  court  said:  *  The  entry  on  the  record  of  a  ndOe  proaequi  is  an  act  by  which 
the  prosecution  declares  it  will  proceed  no  further  with  the  Indictment,  or  with  that  part 
of  it  specified  in  the  order.  Its  effect  is  to  put  the  prihoiier  without  day  to  such  part,  and 
if  to  the  whole,  entitles  him  to  a  discharge  from  arrest,  unless  held  for  re-indictment,  as 
the  entry  does  not  operate  as  an  acquittal.  A  mtOe  proaequi  may  be  to  the  whole  indict- 
nient,  or  to  the  whole  of  any  one  or  more  of  several  counts,  but  cannot  oe  to  a  part  of  any 
one  cooot;  fherafore  when  a  noOe  protmpU  is  entered  to  a  part  of  an  indictment  contain 
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Ing  a  single  count,  it  operates  upon  the  whole  Indictment,  and  entitles  the  prisoner  to  his 
discharge,  unless  held  for  further  indictment '    People  v.  Porter^  4  Park.  884. 

"This  case  differs  from  both  of  those,  in  that  there  had  been  a  previous  trial  on  the 
charge  of  murder,  and  a  conviction  under  it  of  manslaughter,  which  is  a  bar  to  a  future 
prosecution  for  murder,  because  a  conviction  of  the  less  offense  is  virtually,  by  way  of 
estoppel,  an  acquittal  of  the  greater,  or  stating  It  in  another  form,  when  the  major  and  the 
minor  offense  are  together  before  the  jury ,  the  defendant's  conviction  of  the  minor  offense 
is  an  acquittal  of  the  major,  and  Is  a  bar  to  further  r^rosecution  of  the  major.  Whart. 
Crim.  Law,  $$  550. 563.  When  therefore  the  State's  attorney  entered  a  noUe  prosequi  as  to 
the  charge  of  murder,  he  used  a  form  of  words  not  strictly  accurate.  The  jury  had  ac- 
quitted on  that  charge,  and  the  State  could  no  longer  prosecute  it  because  of  that  verdict. 
A  nolle  prosequi  was  not  to  be  entered  as  to  a  charge,  of  which  there  was  already  an  ac- 
quittal. The  prosecuting  officer  substantially  recognized  that  the  verdict  of  acquittal  had 
eliminated  from  the  indictment  the  charge  of  murder,  when  he  announced  that  the  prisoner 
could  not  again  be  tried  for  that  crime,  and  as  the  indictment  for  murder  contains  by  legal 
intendment  a  charge  of  manslaughter,  he  virtually  announced  merely  that  he  was  proceed- 
ing for  the  minor  offense,  when  he  incorrectly  said  that  he  would  enter  a  noUe  pro(tequi  as 
to  the  major.  It  Is  on  the  theory  that  the  charge  of  the  greater  crime  includes  the  lesser, 
that  modem  statutes  have  expressly  Allowed  the  conviction  of  the  lesser,  although  the  in- 
dictment  contains  no  words,  apt  to  express  such  lessor  crime.  The  court  of  Tennessee  sug- 
gest that  the  prosecuting  officer  might  strike  out  the  words  charging  malice  and  felony, 
leaving  only  such  as  would  charge  the  inferior  offense,  as  in  that  case  there  would  be  a  sub- 
sisting Indictment.  In  our  cose  the  verdict  of  conviction  of  the  lesser  offense  had  estopped 
the  State  from  proceeding  for  the  greater,  but  it  had  not  quashed  the  Indictment,  nor  did 
it  operate  as  a  bar  to  a  second  prosecution  for  the  lesser,  the  Arst  trial  having  been  decreed 
to  be,  in  law,  no  trial  thereof." 

In  Wiilker  v.  State ^  61  Ala.  30,  It  was  held  that  where  notte  prosequi  was  entered  on  one 
count  before  a  jury  was  impanelled,  and  acquittal  was  had  on  others,  a  new  indictment 
was  valid  for  the  matter  in  the  first  count. 

See  Lee  v.  Sfofe,  96  Ark.  260 ;  s.  C,  7  Am.  Hep.  611 ;  i^ate  r.  Smitli,  40  N.  H.  155;  g.  a, 
6  Am.  Rep.  480. 
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(52  Vt.  335.) 

Carrier  —  eontraei  —  receipt  —  eonneeting  carrier. 

The  plaintiff  intrusted  to  defendant,  a  common  carrier,  a  parcel  addressed  to 
a  point  beyond  tlie  termination  of  its  route.  The  defendant's  agent  fold 
plaintiff  that  defendant  coold  not  bill  beyond  its  own  roate,  bat  at  his  re- 
quest,  received  the  charjires  through,  and  delivered  to  plaintiff' a  receipt  con- 
taining a  clause  limiting  its  liability  to  its  own  route.  The  plaintiff  being 
unable  to  read,  the  defendant's  agent  read  the  receipt  to  him,  omitting  the 
limitation  clause.  The  defendant  had  no  special  business  relations  with  the 
connecting  carriers,  but  was  accustomed  to  deliver  and  receive  parcels  and 
pay  and  receive  charges  to  and  from  them.  The  parcel  was  delivered  to  the 
connecting  carriers  and  lost  by  them.  Hdd,  that  the  plaintiff  coold  main- 
taJn  no  action  against  the  defendant.    {See  note,  p,  761.) 

ACTION  against  an  express  company  for  money  mtrosted  to  i4 
for  carriage,  and  lost     The  money  was  delivered  at  East 
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Berkshire,  addressed  to  Jericho.  The  defendant's  route  terminated 
at  Essex,  where  there  was  a  stage  connection  with  Jericho.  The 
defendant's  agent  notified  tlie  plaintiff  that  it  could  bill  only  to 
Essex,  but  at  his  request  received  the  charges  for  carriage  to  Jericho, 
and  gave  him  a  receipt,  conditioned  that  defendant  should  not  be 
liable  beyond  Essex.  The  plaintiff  was  unable  to  read,  and  defend- 
ant's agent  read  the  receipt  to  him,  omitting  this  condition.  De- 
fendant delivered  the  parcel  to  the  stage  company  at  Essex,  paying 
the  charge  from  Essex  to  Jericho.  The  package  was  lost  while  in 
the  cure  of  the  stage  company.  There  was  no  contract  or  business 
arrangement  between  defendant  and  the  stage  company, except  that 
by  custom  defendant  received  parcels  for  places  beyond  its  route, 
and  if  prepaid,  paid  the  connecting  carrier  its  portion,  and  if  not 
prepaid  charged  its  own  part  to  the  connecting  carrier,  who  coUecteil 
at  the  destination,  and  paid  it  over,  and  in  like  manner  received 
parcels  from  the  stage  company  for  carriage.  The  plaintiff  had 
judgment  below. 

Noble  J^  Smith  and  (\   W.  Porter,  for  defendant 

//.  C,  Adams  and  D,  G.  /^rwan,  for  plaintiff.  The  contract  was 
to  carry  through.  Weed  v.  Saratoga  <&  Schenectudy  Jtailroad  Co,,  19 
Wend.  534  ;  Cary  v.  Cleveland  <&  Toledo  Railraod  Co,,  29  Barb.  36  ; 
Baltimore  &  Philadelphia  Steamboat  Co,  v.  Brown,  64  Penn.  St. 
77  ;  Illinois  Central  Railroad  Co.  v.  Johnson,  34  111.  389  ;  Cults  v. 
Brainerd,  42  Vt.  5GG ;  s.  c,  1  Am.  Rep.  353.  The  omission  to 
read  to  the  plaintiff  that  part  of  the  receipt  that  limited  the  defend- 
ant's liability  was  in  legal  effect  a  fraud.  Kingx.  Woodbridge,  34 
Vt.  565.  There  is  nothing  to  show  assent  by  the  plaintiff  to  the 
limitation  expressed  in  the  part  not  read,  but  the  contrary.  Cole 
v.  Goodwin,  19  Wend.  251 ;  Perry  v.  Thompson,  98  Mass.  249. 

The  cases  in  which  the  contract  is  for  carriage  through  are  un- 
like this.  See  Root  v.  Great  Western  Railroad  Co,,  45  N.  Y.  524  ; 
Reed  v.  United  States  Express  Co.,  48  id.  462 ;  s.  c,  8  Am.  Rep.  561 ; 
jEtna  Insiirance  Co.  v.  Wheeler,  49  N.  Y.  616 ;  Lamb  v.  Camden 
iO  Amboy  Railroad  Co.,  46  id.  271  ;  s.  c,  7  Am.  Rep.  327. 

Veazey,  J.  It  has  been  repeatedly  decided  in  the  American 
courts  that,  in  the  absence  of  special  contract,  common  carriers, 
including  express  companies,  receiving  parcels  marked  to  a  point 
beyond  their  own  route,  and  having  no  special  business  relations 
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with  other  carriers,  are  only  responsible  as  common  carriers  to  tho 
end  of  their  own  route,  and  the  safe  and  seasonable  delivery  to  the 
succeeding  carrier  in  tho  direction  of  the  transportation.  2  Redf. 
Bailw.y  §  154;  Edw.  Bailm.,  §  578 ;  Nutting  v.  Connecticut  River  Rail- 
road Co.,  1  Gray,  502  ;  Root  v.  Great  Western  Railroad  Co.,  45  N.  Y. 
524;  Railroad  Co.  v.  Manufacturing  Co.,  16  Wall.  318,  324.  In  Morse 
V.  Brainerdy^l  \t  550,  Chief  Justice  Pierpoint,  after  referring  to 
tho  English  rule,  says  :  "But  in  this  country  the  rule  established 
in  most  of  the  States  is,  that  the  company  is  liable  for  injuries  that 
occur  beyond  tho  termination  of  their  own  road,  only  when  they 
stipulate  to  deliver  the  property  at  a  point  beyond,  and  that  is  the 
extent  to  which  tho  decisions  in  this  State  have  as  yet  gone,  and  is 
as  far  as  we  are  now  disposed  to  go."  Farmers  S  Mechanics^  Bank, 
V.  Champlain   Transportation  Co.,  23  Vt.  18G,  209.* 

The  plaintiff  seeks  to  recover  in  this  cases,  not  by  jin  attack  of  this 
rule,  but  upon  the  claim  that  there  was  a  special  contract  by  tho 
defendant  to  carry  the  package  through  and  deliver  it  to  tho  con- 
signee ;  and  that  this  is  evidenced  by  tlic  receipt  given  to  the  plaint- 
iff, and  that  the  defendant  is  precluded  from  showing  by  parol 
any  thing  to  vary  this  contract. 

There  is  no  claim,  and  upon  the  facts  found  by  the  referee  no 
ground  of  claim,  that  the  defendant  fraudulently  misled  or  at- 
tempted to  mislead  or  deceive  the  plaintiff,  when  ho  delivered  the 
package  for  transportation.  Tliis  suit  is  an  action  on  the  case 
against  the  defendant  as  a  common  carrier  for  its  negligence  and 
failure  to  transport  and  deliver  this  package  of  money  according 
to  said  special  undertaking,  with  a  count  in  trover.  The  receipt 
constituting  the  alleged  contract  contained  this  provision  :  "To  be 
forwarded  to  destination  at  our  risk  so  far  only  as  our  route  ex- 
tends. *  *  *  In  no  event  to  be  responsible  except  as  forward- 
ers." It  also  contained  the  names  of  the  railroads  constituting  its 
routes.  Tho  point  of  destination  of  the  package  was  not  on  any 
of  its  routes.  The  plaintiff  sought  before  the  referee  and  now  seeks 
to  have  this  receipt,  which  he  claims  is  a  contract  m  writing,  var- 
ied by  striking  out  or  disregarding  the  part  limiting  the  liability 
of  the  defendant,  on  the  ground  that  that  part  was  not  read  to  the 
plaintiff,  which  fact  he  proved  by  parol.  He  asks  to  have  the  re- 
ceipt construed  in  the  light  of  his  parol  evidence,  but  claims  that 

•Compare  N.  <£  C.  R.  Co.  ▼.  Sprayberry^  S  Bazt.  841;  s.  o.,  85  Am.  fRep.  705,  as  to  pen 
■onal  ii^uries. 
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the  explanations  of  the  defendant  must  be  excluded.  But  without 
reference  to  this  inconsistency,  we  think  there  is  nothing  in  this 
case  to  take  it  outside  of  the  well-established  rule  in  this  State  that 
simple  receipts  not  under  seal  are  open  to  explanation  bj  parol 
evidence  ;  and  that  the  evidence  received  by  the  referee  as  to  what 
took  place  between  the  plaintiff  and  defendants  agent,  Paul,  when 
the  money  was  delivered  to  the  latter,  was  properly  received.  The 
case  much  relied  on  by  the  plaintiff,  the  BaUitnore  d  Philadelphia 
Steamboat  Co.  v.  Brown^  54  Penn.  St  77,  is  a  direct  authority  to  the 
extent  that  such  a  receipt  as  this  may  be  explained  by  parol. 

In  the  light  of  this  evidence  it  seems  plain  to  us  that  the  only 
undertaking  assumed  by  the  defendant  or  that  the  plaintiff  had  a 
right  to  understand  was  assumed,  was  to  transport  and  deliver  the 
package  to  the  stage  line  at  Essex  Junction.  Paul  told  the  plaint- 
iff he  could  bill  it  only  to  that  place,  because  the  defendant's  route 
only  extended  to  that  place.  What  was  said  and  done  about  pay- 
ing for  the  transportation  beyond  there  fairly  indicated  that  the 
defendant  was  to  assume  nothing  beyond  that  point.  There  was 
no  business  arrangement  between  the  defendant  and  the  proprietors 
of  the  stage  lino  in  relation  to  carrying  express  matter.  The  cus- 
tom between  them  in  this  respect  was  not  such  as  to  affect  either 
company's  liability  to  patrons  for  the  acts  of  the  other.  The  case 
is  plainly  distinguishable  from  Morse  v.  Brainerd,  41  Vt.  550, 
where  there  was  a  business  arrangement  entered  into  between  the 
several  roads  constituting  a  continuous  line.  In  2  Hedl  Railw. 
107,  the  author  says  :  "Express  companies  have  generally  been  held 
responsible  only  for  the  transportation  to  the  end  of  their  own  line, 
and  careful  delivery  to  the  next  company  upon  the  route  most  di- 
rect to  the  destination  of  the  parcel,  with  proper  directions  to  the 
carrier  to  whom  the  parcel  is  successively  delivered.  And  it  has 
been  said  that  where  the  goods,  in  such  cases,  are  delivered  to  the 
carrier,  marked  for  a  particular  destination,  without  any  specific 
instructions  in  regard  to  the  transportation  more  than  what  is  to  be 
inferred  from  the  marks  on  the  package,  the  carrier  is  only  bound 
to  transport  and  deliver  them  according  to  the  established  usage  of 
the  business,  whether  that  bo  known  to  the  consignee  or  not" 

The  plaintiff  claims  that  the  omission  by  Paul  to  read  to  the 
plaintiff  the  words  in  fine  print  m  the  receipt,  to  the  effect  that  the 
defendant  assumed  no  risk  except  over  its  own  route,  was  in  legal 
effect  a  fraud  upon  the  plaintiff,  though  it  may  not  have  been  so 
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intended  ;  and  he  cites  King  v.  Woodbridge,  34  Vt.  565.  That 
case  affords  no  aid  in  this  one.  They  are  dissimilar  in  facts  and 
questions  involved.  Moreover,  there  is  no  ground  for  application 
in  this  case  of  tlie  principle  discussed,  by  the  learned  judge  in  that 
one,  because  the  obligations  of  the  defendant  here  were  the  same 
as  they  would  have  been  without  that  part  being  in  the  receipt 
which  Paul  omitted  to  read.  It  was  only  the  incorporation  of  such 
limitation  of  liability  as  would  have  existed  without  it.  The  omis- 
sion to  read  it  was  simply  the  omission  to  read  that  which  was  of 
no  consequence  in  the  receipt  so  far  as  it  affected  the  obligations  or 
rights  of  the  parties.  But  if  this  were  otherwise,  the  plaintiff  was 
not  deceived  or  injured  by  such  omission,  because  Paul  told  the 
plaintiff  that  the  defendant's  route  only  extended  to  Essex  Junc- 
tion and  that  he  could  bill  the  package  only  to  that  point.  We 
think  the  plaintiff  was  fairly  informed  of  what  the  defendant 
undertook  to  do. 

Judgmenf  reversed,  and  judgment  foj'  the  defendant  to  recover  its 
costs, 

NoTBBTTRKREPoaTER.— In  Stewatt  v .  TetTe  Haute  and  Ind.  R,  Co.,  United  States 
Orouit  Court,  East  District  of  Missouri,  Ckstober  1, 188Q,  10  Rep.  618»  it  was  held  that  in  the 
absence  of  a  special  contract,  a  common  carrier  is  liable  to  the  extent  only  of  his  own 
line,  and  for  safe  delivery  to  the  next  carrier.  The  court  said  :  '*  In  the  present  case  the 
question  is  whether  a  special  contract  on  the  part  of  the  defendant  to  carry  through 
to  Buffalo  is  established  by  proof  that  the  cattle  were  delivered  to  defendant,  that  its 
a^nt  knew  of  their  destination,  and  that  he  named  the  price  to  be  charged  for  carrying: 
through  to  Buffalo,  the  price  having  been  paid  at  the  end  of  the  route,  and  to  the  last 
carrier.  The  fact  that  the  defendant  gave  the  through  rate  with  knowledge  of  the 
point  of  destination  is  most  relied  upon  by  plaintiff.  Ordinarily,  men  contract  with 
reference  to  the  use  or  disposition  of  their  own  property,  and  do  not  undertake  to  control 
that  of  others.  It  follows,  I  think,  that  a  contract  by  which  one  carrier  agrees  to  carry 
freight  over  a  railroad  belonging  to  and  under  the  control  of  another,  being  out  of  the 
usual  course,  roust  be  established  by  something  more  clear  and  definite  than  by  proving 
the  fact  that  such  carrier  has  named  a  through  rate.  It  is  commonly  known  that  It  is  the 
duty  of  a  railroad  agent  to  inform  himself  and  advise  all  inquirers  as  to  the  rates  of  fare 
and  freight  to  distant  points,  and  it  would  be  a  hard  rule  that  would  make  the  giving  of 
this  information  equivalent  to  an  agreement  to  carry  to  all  such  distant  points.  If  it  had 
appeared  in  evidence  that  there  was  an  arrangement  between  the  several  lines  comprising 
the  through  route,  by  which  each  was  tho  agent  of  all  the  others  to  solicit  and  ship  freight 
over  the  combined  through  line,  the  case  would  have  been  very  different,  and  I  think  that 
such  proof  would  have  been  sufficient  to  make  out  a  prima  facie  case  for  the  plaintiff- 
This  for  the  reason  that  in  such  a  case  each  of  the  several  companies  may  be  regarded  as 
operating  the  whole  line  as  if  it  was  Its  owner,  and  therefore  its  contracts  would  be  pr(>- 
sumed  to  run  to  the  destination  of  the  freight  anywhere  upon  such  line,  unless  the  contrary 
should  appear.  But  in  the  absence  of  any  further  showing,  the  naming  of  the  through 
fate  and  knowledge  of  the  destination  of  the  freight  are  not  enough.''  This  is  the  ordinary 
American  ruling,  and  is  supported  by  the  following  authorities  and  later  ones  in  the  same 
States.  Railroad  Co.  v.  Manufaetwring  Co. ,  16  Wall.  318 ;  Nutting  v.  R.  Co.,  1  Gray,  600 ; 
E,  Oo.  T.  Berry^  68  Penn.  St.  272;  Root  v.  R,  Co.,  45  N.  Y.  624 ;  Converse  v.  Trantportatiom 
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Co, ,  33  Conn.  166 ;  Perkint  ▼.  R.  Co.,  47  Me.  573 ;  Bank  ▼.  Trantportaiion  Co.,  38  Vt.  909 ; 
PlUsbwv,  etc,  R.  Co.  ▼.  Morton,  61  Ind. 534  ;  s.  c,  28 Am. Rep.  68SS ;  Expraa  Co,  ▼.  Riuh, 
24  Ind.  408;  McJiiOan  ▼.  R,  Co.,  16  Mich.  79  ;  Hoagland  v.  R.  Co.,  80  Mo.  451 ;  BdU.  ami 
Ohio  R.  Co.  V.  Schumaker,  20  Md.  176  ;  Irish  v.  RaUroad,  10  Minn.  376  ;  s.  a,  18  Am.  Rep. 
340 ;  Gravjford  ▼.  R.  Amte.,  51  Miss.  222 ;  s.  c,  24  Am.  Rep.  626 ;  PhiUijM  v.  RaMroatU  78 
N.  C.  20L  In  Gray  ▼.  Jackaon,  51  N.  H.  0 ;  12  Am.  Rep.  1,  the  agreement  was  held  to  be  a 
question  of  fact,  and  where  there  was  no  agreement  for  liability  beyond  the  carrier's  own 
line  tliere  was  no  liability  beyond .  But  in  Mobile  and  Oirard  R.  Co.  ▼.  Copeiand,  68  Ala. 
tts25;  85  Am.  Rep.  13,  the  carrier  was  held  liable  for  delivery  at  the  destination,  even 
beyond  his  own  line,  unless  he  expressly  limits  his  liability,  lliis  is  the  English  doctrine, 
founded  on  Muachamp  v.  Ry.  Co.,  8  M.  &  W.  421,  and  followed  in  this  country  in  lU.  Cent. 
K.Oi.v.Cop6ton<l,  24111.882;  ErieR.  Co.v.  WiUox,  84  id.  230;  8.C,  25  Am.  Rep.  461; 
Carter  v.  Peck,  4  Sneed,  208 ;  Angle  v.  Railroad,  0  low  a,  487  ;  Bennett  ▼.  FUyaw,  1  Fla. 
403;  Bradford  "v.  Railroad,  7  Rich.  901;  3f oaher  v.  South.  Ex.  Co.,  38  Oa.  S7;  Nashua 
Lock  Co.  V.  Railroad,  48  N.  H.  830 ;  s.  o.,  2  Am.  Rep.  242S.  See  Hutchinson  on  Oarrien, 
$$146-150.  Mr.  Lawson  says  (Cont.  of  Carriers,  $240),  '*the  arguments  of  oonvemeiioe 
as  well  as  justice  are  in  favor  of  the  English  rule.*' 


Haywakd  V.  Barker. 

(53  Vt.  420.) 

Marriage  —  deserted  wife's  contract  for  neceeaaries  —  promise  after  divorce. 

A  note  given  by  a  wife  whose  husband  has  deserted  her,  while  living  apart 
from  him,  for  necessaries  used  by  her  in  her  own  support,  is  void,  and  her 
promise  to  pay  it,  made  after  her  divorce  and  before  her  remarriage,  is 
without  consideration  and  invalid.     {See  note,p.  764.) 

ASSUMPSIT  for  groceries  and  other  necessaries  supplied  to  the 
defendant  while  married,  but  deserted  and  living  apart  from 
her  husband,  and  used  by  her  in  her  own  support  She  afterward 
obtained  a  divorce,  gave  her  note  for  the  goods,  and  still  later  re- 
married .  After  her  divorce  and  before  her  remarriage  she  promised 
to  pay  the  note.     Tlie  plaintiff  had  judgment  below, 

J.  B.  Phelps,  for  defendants. 

J.  (7.  Baker,  for  plaintiff.  When  divorced  the  wife  became  com- 
petent to  contract.  The  promise  then  made  had  a  moral  considera- 
tion, and  that  consideration  was  sufficient.  An  action  might  haye 
been  maintained  on  that  promise  before  her  remarnage.  Barhw 
V.  Smith,  4  Vt.  139;  Glass  v.  Beach,  5  id.  172;  Soothe  v.  Fitzpai- 
Tick,  36  id.  681.  An  action  may  therefore  be  sustained  against 
her  and  her  husband.     Schoul.  Dom.  Rel.  69  ;  Cole  v.  Shurtleff,  41 
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Vfc.  311,     And  see  Prescott  y.  Fishery  22  111.  390 ;  Nelson  v,  SearUy 
3  Jur.  290. 

Babbett^  J.  Whether  this  suit  cau  be  maintained  depends  on 
the  legal  quality  and  force  of  the  promise  made  by  the  wife  after 
her  diTorce  from  her  first  husband^and  while  sole,  before  marrying 
her  present  husband,  the  co-defendant  in  this  case.  The  property 
fur  the  payment  for  which  she  made  the  promise  while  so  sole  had 
been  sold  to  her  while  under  coverture  with  her  former  husband. 
If  that  promise  so  bound  her  that  an  action  could  have  been  main- 
tained npon  it  against  her  before  marrying  her  present  husband, 
then  this  action  can  be  maintained  against  her  and  said  husband. 
Otherwise  it  cannot  be  maintained.  It  is  agreed  that  any  contract 
or  promise  she  made  when  she  procured  the  property,  to  pay  for  it, 
was  wholly  void  in  law,  and  not  enforceable  in  any  way  or  at  any  time. 
But  it  is  claimed  that  a  moral  obligation  spmng  from  the  receiving 
of  the  property  as  upon  a  purchase,  which  constituted  a  legal  and 
valid  consideration  for  the  alleged  promise  made  while  she  was  af- 
terward sole,  and  that  promise  became  an  actionable  contract. 

The  moral  obligation  spoken  of  in  the  cases  as  being  a  sufficient 
consideration  to  maintain  an  express  promise,  is  always  in  reference 
to  and  springing  from  a  transaction  or  a  subject  as  to  which  the 
])arty  at  the  time  already  made,  or  was  capable  of  making,  a  con- 
tract that  would  not  be  void.  In  Barlow  v.  Smithy  4  Vt.  139,  the 
subject  of  moral  obligation  was  not  involved.  It  was  a  case  upon 
an  express  promise  in  writing  that  showed  no  consideration  on  its 
face,  and  no  subject  for  any  antecedent  moral  obligation  was  claimed 
to  exist.  The  remarks  of  Judge  Baylies  on  the  subject  >f  moral 
obligation  as  a  consideration  were  oJi^e;*.  Yet  all  his  illustrations 
fall  within  the  assertion  above  made.  In  Glass  v.  Beach,  5  Vt  172, 
there  was  a  legal  consideration  for  the  promise,  which  was  continuing 
and  operative  at  the  time  the  promise  alleged  in  the  declaration  was 
made.  So  it  was  not  even  the  case  of  a  past  consideration.  In 
Booihe  v.  Fitzpatrichy  3G  Vt.  G81,  there  was  a  subject-matter  and 
competent  parties  for  the  making  of  a  valid  contract,  at  the  time 
the  consideration  was  accruing,  by  the  keeping  of  the  beast  for  the 
benefitof  the  defendant  by  the  plaintiff.  If  such  keeping  had  been 
by  the  request  of  defendant,  there  would  have  been  a  contract  upon 
a  present  legal  consideration  for  the  promise  which  the  law  would 
have  implied.     The  express  promise  in  that  case  was  lieM   to  be 
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equivalent  to  a  previous  i-equest.  This  was  the  only  point  material 
to  bo  held  in  order  to  maintain  the  transaction  as  a  contract  of 
promise  upon  legal  considei'ation.  The  moral  element  had  no 
function  in  the  case.  There  was  a  contract  mode  up  entirely  and 
exclusively  of  legal  elements. 

In  the  cose  in  hand  it  is  agreed  that  at  the  time  she  hod  the 
articles  of  the  plaintiff,  the  female  defendant  did  not  and  could 
not  make  a  promise  to  pay  that  was  not  void.  The  promise  thus 
made  could  not  be  ratified  and  confirmed,  and  thus  have  effect  by 
reason  thereof,  as  in  case  of  infancy,  bankruptcy,  Statute  of  Limi- 
tations, and  the  like.  Xo  obligation,  moral  or  legal,  in  the  sense 
of  any  of  the  cases  or  the  dicta  of  judges  and  text  books,  could 
be  said  to  spring  from  a  tmnsaction  in  reference  to  which  she  was 
utterly  incapable  of  making  a  contract  that  would  not  be  void  — 
utterly  incapable  of  making  a  contract  that  could  become  opera- 
tive by  ratification.  What  is  claimed  is  not  that  the  promise  made 
after  the  divorce  ratified  a  promise  or  a  contract  made  by  her  dur- 
ing coverture,  but  that  such  promise  makes  a  valid  new  contract 
by  virtue  of  a  previous  transaction  that  could  not  become  an  ele- 
ment in  a  valid  contract  at  the  time  when  it  was  transacted. 

The  utmost  extent  to  which  any  case  has  gone  that  can  be  con- 
sidered as  carrying  force  as  authority,  is  by  way  of  obviating  the 
effect  of  the  doctrine  as  to  promises  upon  past  considerations,  when 
literally  applied, — the  holding  that  where  *' the  consideration, 
even  without  request,  moves  directly  from  the  plaintiff  to  the  de- 
fendant, and  inures  directly  to  the  defendant's  benefit,  the  promise 
is  binding,  though  made  upon  a  past  consideration."  The  promise 
made  by  the  female  defendant  after  the  divorce  would  not  have  been 
actionable  against  her  in  a  suit  brought  while  sole.  It  follows  of 
course  that  it  is  not  actionable  in  a  suit  against  her  and  her  present 
husband.  The  state  of  the  law  on  this  subject  is  shown  in  1  Chit 
Cont.  52  et  seq.  (see  note  c.  oG),  and  the  distinctions  named  in  this 
opinion  are  recognized  and  regarded. 

This  state  of  the  law  is  not  inconsistent  with  the  holding  and  de- 
cision 3  C  Vt.  stipra,  as  therein  said  by  Judge  Peck. 

Judgment  reversed,  and  jtidgment  for  defendants. 

NoTic  BY  THE  RcPOBTEB.  —In  the  Common  Pleas,  in  1798,  in  Coz  ▼.  ^Hchin,  1  B.  A  P.  3S8, 
BuLLER,  J.,  thought  that  a  woman  living  apart  from  her  husband,  in  adulteiy,  under  an  a»- 
sumed  name.  Is  liable  on  her  own  contracts,  although  she  has  no  separate  maintenance. 
BmxKR,  J,  said :  *'  Here  therefore  the  husband  is  not  liable  ;  and  if  the  wife  be  not,  she 
stands  in  a  most  miserable  condition.    How  is  she  to  find  the  means  of  supporting  her* 
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self  ?  How  is  she  to  procure  a  joint  of  meat  for  her  daily  subsistence  ?  She  can  obtain 
no  credit  unless  she  be  Uable  foe  her  debt ;  her  situation  would  be  melancholy  in  the  ex- 
treme.*' This  however  was  obiter ^  for  the  case  was  decided  on  the  ground  she  had  con- 
tracted as  a /eme^ole,  living  and  representing  herself  to  be  unmarried.  Ou  this  latter 
ground  the  decision  of  DeOaiUowv.  L'Aigle,  id.  359,  was  put,  the  husband  there  residing 
abroad.  In  the  last  case,  Bulleb,  J.,  remarked  that  '*the  husband  has  voluntarily  aban- 
doned his  wife/'  but  the  stress  of  the  decision  was  on  the  absence  of  tho  husband. 

Mr.  Schouler  says  (Dom.  Rel.  S95):  '*  As  to  the  right  of  the  wife,  when  abandoned  by  the 
husband,  to  earn,  contract,  sue,  and  be  sued,  to  much  the  same  effect  as  a  feme  nole^  while 
such  abandonment  lasts,  the  current  of  American  authority,  legislative  and  Judicial  alike, 
decidedly  favors  so  Just  a  doctrine.'*  He  avows  that  ho  differs  from  Mr.  Bishop  on  this 
point,  and  claims  to  be  supported  by  some  of  the  following  authorities:  Rhen  v.  Rhemiert 
1  Pet  105;  Grcoin-y  v.  Paul^  15  Mass.  31;  Dean  v.  Richmond,  5  Pick.  481;  Abbott  v.  Bap' 
k]A6id.89;  Corniratt  v.  Hoyt,7  Conn.  427;  Gregi/ry  v.  Pierce,  4  Mete.  478;  Arthur  v. 
Broodnar,  8  Ala.  557 ;  Jamas  v.  Stewart,  0  id.  855;  Rt)land  v.  Ltygan,  18  id.  807 :  Cat9ncH 
V.  TITitte,  8  Mills,  883 ;  Rose  v.  Botes,  12  Mo.  80;  Starret  v.  Wynn,  17  S.  &  R.180 ;  Benadum 
V.  Pratt,  1  Ohio  St.  400;  Spier's  Appeal,  8  Casey,  2i«;  Moore  v.  Stcven»pn,  27  Conn.  14  ; 
Smith  V.  Silence,  4  Iowa,  881 ;  Wilson  v.  Brown,  2  Beas.  277.  Mr.  Schouler  also  says, 
founding  on  Car  v.  Kitchen,  that  the  wife  would  probably  be  liable  under  the  circum- 
stances of  that  case.    We  apprehend  that  Mr.  Dishop  is  right,  and  Mr.  Schouler  is  wrong 

In  the  leading  case  of  Marshall  v.  Rutton,  ST.  U.  545,  Lord  Kenyon,  delivering  the 
judgment  of  the  twelve  judges,  A.  D.  1800,  held  that  a  married  woman  cannot  contract 
and  be  sued  as  a /cme  tK^,  even  though  she  is  living  apart  from  her  husband,  having  a 
separate  maintenance  secured  to  her  by  deed.  But  In  this  case  the  separation  was  by 
agreement .  His  lordship  said,  she ''  must  apply  that  property  to  her  support,  as  her  occa- 
sions may  call  for  it,  and  if  they,  those  who  know  her  condition,  instead  of  requiring  im- 
mediate payment,  give  credit  to  her,  they  have  no  greater  reason  to  complain  of  not 
being  able  to  sue  her  than  others  who  have  nothing  to  confide  in  but  the  honor  of  those 
they  trust.**  In  regard  to  a  woman  living  apart  from  her  husband  in  adultery,  he  said  her 
husband  "  is  not  liable  by  law  to  answer  for  her  necessaries,  and  no  case  has  decided  that 
the  woman  is.**  This  case  was  followed  by  Lord  Ellknbobouoh  at  nisi  prius,  in  a  case  of 
the  wife  of  an  alien,  who,  after  living  with  her  In  England,  left  the  kingdom.  Kay  v. 
Duchesse  de  Piennc,  3  Camp.  123.  This  holding  was  sustained  by  the  bench  at  a  subse- 
quent term. 

In  Lewia  v.  Lee,  3  B.  &  C.  201,  It  was  held  that  a  woman  divorced  from  bed  and  board,  and 
living  apart  from  her  husband,  cannot  be  sued  alone. 

In  Meyer  v.  Haworth,  8  Ad.  &  El.  (N.  S.)  467,  it  was  held  that  a  woman  living  separate 
from  her  husband,  in  adultery,  cannot  be  rendered  liable  for  goods  then  sold  her,  by  her 
promise  after  his  death  to  pay  for  them.  This  was  on  the  ground  that  the  declaiation 
stated  the  contract  originally  to  have  been  made  by  the  wife.  But  Dsnmam,  C.  J.,  said, 
'*  the  debt  was  never  owing  from  her,**  and  another  Judge  said,  **  the  promise  In  the  de- 
claration was  altogether  void.** 

Watkins  v.  HaUiead,  2  Sandf.  311,  was  lilce  the  principal  case,  except  that  the  only 
engagment  of  the  wife  was  after  the  divorce.  The  court  said:  *'If  when  the  debt  was 
contracted,  when  the  goods  were  delivered,  any  person  was  Uable,  it  was  the  husband. 
We  see  nothing  in  the  case  to  exempt  him  from  liability.  The  appellant  was  then  a  feme 
covert,  and  clearly  not  liable.  Her  promise  to  pay  was  made  after  she  was  divorced,  and 
if  that  promise  is  not  supported  by  an  adequate  consideration  the  action  must  fail.** 

In  PrcscoW  v.  Fisher,  22  HI.  390,  it  was  held  that  a  deserted  wife  may  acquire  property, 
and  control  it  and  her  person,  and  be  sued  like  a  feme  sole.  This  was  based  on  Low.  v. 
Moynehan,  16  id.  277.  The  court  there  said:  **  Where  by  fault  of  the  husband  the  wife  is 
deprived  of  all  benefits  accruing  to  her  from  the  marriage,  of  any  substantial  importance, 
it  is  but  reasonable  that  she  should  be  restored  to  her  civil  rights,  at  least  so  far  as  is  Indis- 
pensable to  that  actual  separate  existence  he  has  forced  upon  her.**  *'  We  hold  the  law  to 
be,  that  where  the  husband  compels  the  \ftife  to  live  separate  from  him,  either  by  abandon- 
Ing  her,  or  by  forcing  her  by  whatever  reasons  to  leave  him,  and  such  separation  Is  not 
merely  temporary  and  capricious,  but  permanent  and  without  expectation  of  again  living 
together,  and  the  wife  Is  unprovided  for  by  the  husband  In  such  manner  as  Is  suited  to 
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their  drcumstances  and  conditioo  In  life,  she  mMj  acquire  property,  control  her  penon 
and  aoquisitiona,  and  contract,  sue  and  be  sued  In  relation  to  them  as  a  feme  sole  during 
the  continuance  of  such  condition.'*    But  here  the  husband  was  in  a  foreign  State. 

In  Rhea  v.  RhenneTt  tupnu  the  court  said:  **It  is  for  the  benefit  of  the  f«m« cooert  that 
she  should  be  answerable  for  her  debts,  &nd  liable  to  an  action  in  such  a  case;  otherwise 
she  could  not  obtain  credit,  and  would  have  uo  means  of  gaining  a  livelihood. ''  The  court 
refer  to  Cox  v.  Kitchen,  suprOt  ^th  approval.  But  in  this  case  the  husband  had  not  been 
heard  of  in  years,  and  had  at  one  time  been  beyond  seas.  In  Oratory  v.  Paul,  tupra^ 
stress  was  laid  on  the  fact  that  the  husband  was  a  foreigner  and  had  never  been  in  this 
country,  and  so  was  beyond  the  reach  of  process.  Such  wives,  say  the  court,  **  would  be 
left  the  wretched  dependents  upon  charity,  or  driven  to  the  commission  of  crimes  to  obtain 
a  precarious  support."  In  Dean  v.  Richmond  the  doctrine  was  applied  where  the  wife 
was  divorced  from  bed  and  board.  The  doctrine  of  Orcgory  v.  Paul  was  applied  in  Abbott 
V.  BayUjjy  tmprti,  where  the  husband  was  in  another  of  the  United  States.  In  ComuxM  v. 
Hoytt  tupra^  the  husband  left  this  country  and  joined  an  alien  enemy.  In  Orcgory  v. 
Pierce  it  was  held  that  the  husband  must  have  abandoned  the  wife  and  left  the  Common- 
wealth. In  Arthur  v.  Broadnax  the  husband  had  abjured  the  State,  and  this  was  a  feature 
of  Jones  V.  Stewart t  Roland  v.  Loyan^  Rose  v.  Batcs^  Starrett  v.  ITynn,  3foorc  v.  Steven- 
son^ Smith  V.  Saence  and  Wilson  v.  Brount^  supra. 

But  in  Benadum  v.  Pratt,  aupra,  a  case  where  the  parties  both  lived  in  the  same  State, 
and  a  separate  allowance  had  been  decreed  to  the  wife,  although  there  was  no  divorce,  the 
wife  was  allowed  to  sue  alone  in  respect  to  tliat  property. 

Mr.  Bishop  says  (1  Man*.  &  Div.,  $  610)  '*that  there  has  been  a  disposition  in  the  United 
States  to  break  in  upon  the  old  English  oommon-Iaw  rule :  **  but  we  do  not  And  it  in  any  of 
the  above  cases,  cited  by  Mr.  Schuyler,  and  some  added  by  ourselves,  nor  do  we  see  that 
Mr.  Schuyler  Is  correct  in  his  conclusion,  for  in  no  case  that  we  have  found  has  the  wife 
been  recognized  as  a  feme  sole  at  common  law,  except  where  abandonment  by  the  husband 
was  coupled  with  his  absence  from  the  State  of  the  wife's  residence,  and  many  of  the  cases 
expressly  declare  this  as  the  basts  of  their  decision.  Therefore  we  think  the  common  law 
In  this  country  is,  as  was  declared  by  Lord  Kknyok  in  MarrthdU  v.  Button,  that  no  ''  woman 
may  be  sued  as  a  feme  sole  while  the  relation  of  marriage  subsists,  and  she  and  her  hus- 
band are  living  In  this  kingdom."  Mr.  Schuyler's  statement  would  bo  correct  if  he 
defined  **  abandonment "  to  be  *'  desertion  and  absence  in  another  State  or  a  foreign 
countrj-." 

LuMPKiK,  J.,  in  Waters  v.  Bean,  15  Ga.  861,  says:  **The  first  suit  by  a  married  woman 
without  joining  her  husband  is  that  of  Lady  Belknap,  in  the  Tear  Book  of  2  Henry  IV, 
whose  husband,  the  lord  high  treasurer,  had  been  banished  to  Qascony.  And  notwith- 
standing his  transportation,  the  lawyers  of  those  days  were  struck  with  so  much  surprise 
^hat  they  commemorated  It  by  a  Latin  distich,  which  Lord  Cokk  has  thought  worthy  to 
pr*»«#»rve  in  the  Ist  Institute: 

*  Ecce  modum  mirum  quo  fcmina/crt  breve  regif. 
Non  nominandovirum,  conJHnctum  robore  Icgia," " 

A  learned  review  of  this  subject,  and  of  the  reasons  of  tho  common  holding,  may  be 
found  in  Ayer  v.  Tl*arreu,  47  Me.  217,  where  the  court  say  the  test  of  the  wife's  right  to 
sue  or  be  sued  alone  is  whether  the  husband  may  be  deemed  to  have  *'  renounced  his  mar- 
ital rights  and  relations." 

The  foregoing  review  of  course  is  confined  to  the  aspect  of  the  subject  at  common  law, 
and  does  not  apply  to  the  power  of  the  wife  to  charge  her  estate  for  necevaries  under  out 
modem  statutes,  an  instance  of  which,  arising  where  the  wife  was  living  apart  from,  bet 
husband,  is  found  in  Conlin  v.  CantreO,  64  N.  T.  S17. 

Seq,  also.  Priest  t.  Cone,  61  Vt.  49S;  s.  o.,  81  Am.  Rep.  6&e,  and  note,  M6, 
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(62  Vt.  570.) 
Seduction  —  evidertce  —  los8  of  serviee. 

A  woman,  whose  husband  had  been  absent  and  not  heard  from  for  more  than 
seven  years,  brought  an  action  for  the  seduction  of  her  daughter,  81  years 
old,  who  had  always  lived  with  her,  assisted  in  household  work,  done  errands, 
and  from  the  time  she  was  15  years  old  worked  in  a  neighboring  factory, 
paying  her  wages  to  the  mother,  who  used  them  in  the  support  of  the 
family.    HeU,  maintainable.* 

ACTION  for  seduction.     The  opinion  states  the  case.     The  de- 
fendant had  judgment  below. 

S.  M.  Pingree  and  French  &  Southgate,  for  plaintiff. 
Komian  Paul,  for  defendant. 

Redfield^  J.  This  is  an  action  on  the  case  for  debauching  the 
plaintiff's  servant  and  daughter,  Helen  Davidson.  The  daughter 
is  thirty-one  years  of  age,  and  the  mother  a  widow.  The  exceptions 
state  that  the  daughter  Helen  lived  at  home  with  her  mother,  and 
assisted  her  about  the  household  work,  and  did  errands  for  the 
family,  and  worked  in  the  mill,  or  factory,  most  of  the  time  since 
she  was  fifteen  years  of  age,  and  paid  in  her  wages  for  the  support  of 
the  plaintiff's  family.  The  relation  between  the  mother  and 
daughter  (except  such  distinction  as  the  law  works)  was  the  same 
before  and  since  Helen's  majority.  The  mother  managed  the 
household,  and  used  Helen's  wages  in  the  support  of  the  family. 
No  contract  between  the  two  was  proved,  except  such  as  may  arise 
by  implication.  The  court  directed  a  verdict  for  the  defendant, 
on  the  ground  that  the  plaintiff  could  not  maintain  this  action. 

*'It  is  not  necessaiy  to  prove  an  actual  contract  for  service,  but 
the  relation  of  master  and  servant  must  subsist,  at  least  in  some 
degree,  though  a  very  slight  degree  will  be  sufficient ;  proof  of  the 
most  trifling  acts  of  service,  such  as  milking  the  cows,  or  making 
tea  for  the  plaintifT,  will  enable  the  plaintiff  to  maintain  this  ac- 
tion for  debauching  the  daughter."     3  Phil.  Ev.  530-1.    The  same 

•See  Bloiwe  ▼.  llOey  (127  Maas.  191),  94  Am.  Bep. SSL 
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rule  substantially  is  laid  down  in  all  the  text-books  upon  this  sub- 
ject. Schoul.  Dom.  Rel.  354-359;  2  Greenl.  Ev.,  §  672  ei  $eq.  ; 
1  Chit  PL  69,  note  ;  2  id.  558.  In  Bennett  r.  Alcott,  2  T.  R.  165. 
tlie  father  brought  the  suit,  and  the  daughter  debauched  was 
thirty  years  of  age,  and  it  was  proved  that  she  occasionally  did 
acts  of  service.  Butler,  J.,  says  :  *'  In  actions  of  this  kind  the 
slightest  evidence  [of  service]  is  sufficient ;  even  milking  cow.<^ 
Here  instances  of  actual  service  were  proved,  and  therefore  it  is 
immaterial  whether  the  daughter  were  of  age  or  not  Neither  is 
it  material  whether  the  servant  be  or  be  not  hired  for  a  year ;  or 
whether  she  have  any  wages  ;  it  being  sufficient  that  she  be  a  ser- 
vant defacto.^'  In  Manvell  v.  T^Iionipson,  2  C.  &  P.  303,  the  evi- 
dence of  service  was  very  slight.  The  niece  was  living  in  the 
family  of  her  uncle,  and  occasionally  assisted  his  children.  Lord 
Denhax,  counsel  for  the  defense,  contended  that  there  was  no 
sufficient  evidence  that  the  niece  at  the  time  of  the  wrong  com- 
plained of  was  a  servant  But  Abbott,  C.  J.,  said  :  "  The  smallest 
degree  of  service  will  do.  It  seems  there  was  no  servant  kept,  and 
it  is  reasonable  to  conclude  that  aJl  the  members  in  the  family  as- 
sisted, in  turn,  in  the  performance  of  household  work."  The  case 
of  Moran  v.  Dawes,  4  Cow.  412,  is  quite  like  this  case.  The  daughter 
was  of  ago  and  lived  with  her  mother.  They  had  a  common  table 
and  the  mother  was  the  mistress  of  the  establishment,  and  the 
daughter,  sister  and  brother,  out  of  their  earnings,  supported  the 
establishment,  and  the  daughter  assisted  her  mother  somewhat  in 
the  household  affairs.  The  court  say  :  "  The  relation  of  mistress 
and  servant  between  the  plaintiff  and  her  daughter  was  sufficiently 
made  out  at  the  trial.  The  slightest  acts  of  service  are  sufficient, 
as  merely  milking  cows,"  referring  to  Bennett  v.  Alcott,  supra.  In 
this  case  the  daughter  had  all  her  life  been  de  facto  in  the  service 
of  her  mother;  she  assisted  the  mother  in  the  household  affairs  and 
contributed  her  wages  at  the  mill  to  the  support  of  the  establish- 
ment of  which  her  mother  was  the  mistress.  In  short,  she  labored 
for  and  served  in  fact  her  mother  after  she  became  of  age,  as  before; 
and  had  never  been  emancipated  from  the  mother*s  care,  service 
and  control. 

The  action  in  form  is  to  recover  damage  for  loss  of  service  ;  but 
it  has  become  well  settled  for  a  century  in  England  and  this  coun- 
try, that  the  loss  of  service  is  slight  and  nominal  in  most  cases^ 
and  the  recovery  is  had  essentially  for  wounded  feelin?;!^  dishonor 


Digitized  by 


Google 


FEBRUARY  TERM,  1880.  769 

Tilden  v.  JohnisoD. 

and  disgrace.  In  Bartley  v.  Richtmyery  4  Comst  38,  Mr.  Jastioe 
Bronson  attacks  yigorously  the  latitude  which  has  obtained  ii: 
this  acfcion.  He  says:  '^  It  is  now  settled  that  the  father  may  re- 
cover exemplary  damages  for  the  seduction  of  a  daughter ;  and 
very  large,  not  to  say  outrageous  verdicts  have  become  the  fashion 
of  the  times ;  "  and  he  says  that  "when  the  daughter  is  of  full  age 
the  father  cannot  recover  for  such  cause,  without  showing  that  the 
relation  of  master  and  servant  existed  at  the  time  of  injury." 
And  **  there  must  have  been  the  actual  or  constructive  relation  of 
master  and  servant,"  such  '*  that  the  father  would  have  the  right 
to  command  the  services  of  the  daughter."  But  this  able  judge 
does  not  deny  the  well-settled  doctrine  that  trifling  acts  of  service 
will  enable  the  parent  to  sustain  the  action;  and  if  such  relation 
exists  defacio,  it  is  sufficient.  This  is  one  of  the  very  few  cases 
that  express  regret  that  this  rule  has  become  well  established. 

Judgment  reversed^  and  cause  remanded* 


Tilden  y.  Johnson. 

<88  vt.  ess.) 

Jktmoffes  —  me<i»ure  of —  logs  taken  by  mUtake. 

In  treapaas  and  trover  for  logs  cut  and  carried  away  in  tlie  mistaken  but  hon- 
est belief  that  tlie  defendant's  employer  was  the  owner,  the  measure  of 
damages  is  the  valne  in  the  woods  whence  they  were  taken,  and  not  at  the 
mill  where  they  were  carried  to  be  sawed.     (See  note,  p.  770.) 

TRESPASS  and  trover  for  logs.  Woodworth  sold  and  conveyed 
land  to  the  plaintiff,  reserving  certain  standing  timber.  He 
employed  defendant  to  cut  and  remove  a  portion  of  that  timber. 
The  defendant  cut  and  removed  certain  timber  belonging  to  the 
plaintiff,  understanding  that  it  was  Woodworth's,  and  had  it  sawed 
up,  and  accounted  to  Woodworth  for  it  The  logs  in  question 
were  worth  seventy-five  cents  on  the  land,  or  at  the  mill  a  dollar 
and  thirteen  cents.  The  referee  found  for  the  plaintiff  the  smidler 
sum. 

W.  2f.  Van  Cor  and  S,  M.  Pingree,  for  plaintifL 

Sennuet  E.  Ptngree,  for  defendant. 
Vol.  XXXVI— 97 
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BoYOEy  J.  Upon  the  facts  fouDd  by  the  referee  the  rale  of  dam- 
ages was  the  value  of  the  logs  at  the  time  of  their  conversion.  The 
action  was  brought  to  recover  the  value  of  the  logs ;  it  does  not 
appear  that  the  taking  was  willful  or  malicious,  and  the  suit  was 
not  brought  to  recover  for  the  lumber  manufactured  from  the  logs. 
Vickery  v.  Taff,  1  D.  Chip.  241;  Buckmaster  v.  Mower,  21  Vt  204; 
Gates  V.  Lockwood,  27  id.  286;  Thrall  \.  Laihrop,  30  id.  307. 

[Omitting  a  question  of  costs.] 

Judgment  affirmed. 

NoTB  BY  THB  Rbporter.  —  The  vexed  quMtion  of  the  measure  of  damageB  in  an  action  of 
trespass  or  trover  for  property  taken  by  mistake  was  passed  on  by  the  Missouri  Supreme 
Court  in  AuBtin  v.  HuntaviUe  Coal  and  Mining  Co.^  October,  1880.  It  was  held  that  in  an 
action  for  taking  coal  from  plaintiff *8  land,  in  the  absence  of  any  evidence  of  willful  wroo^ 
or  other  circumstances  warranting  punitive  damages,  the  true  rule  of  the  damages  is  the 
value  of  the  coal  at  the  mouth  of  the  shaft,  less  the  cost  of  labor  to  defendant  in  severing 
it  from  the  freehold  and  raising  it  to  the  mouth  of  the  shaft.  The  court  observed:  *'  The 
court  below,  at  plaintiff's  instance,  gave  this  declaration  of  law.  The  measure  of  dam< 
ages  for  the  coal  taken  is  the  value  thereof  at  the  mouth  of  the  shaft,  less  cost  of  raising  It, 
and  without  any  deduction  for  the  expense  of  ^tting  or  severing  It  from  the  freehold. 
The  report  of  the  i-eferce  discloses  that  the  coal  was  worth  one-half  a  cent  in  the  mine,  and 
seven  cents  a  bushel  at  the  mouth  of  the  shaft,  or  in  the  proptortion  of  one  to  fourteen. 
There  is  doubtless  abundant  authority  which  supporU  the  above  declaration  of  law ; 
Morgan  v.  Pnwell,  43  Eng.  Com.  Law.  734;  Martin  v,  Pftrter,  5  M.  &  W.  858;  Barton  Coal 
Co.  V.  CoXt  39  Md,  1 ;  8.  c,  17  Am.  Uep.  625;  liohertaon  v.  Joncs^  71  111.  403;  McLean  Coal 
Ctt.  V.  Long^  81  id.  359;  Waterman  on  Trespass.  §  1093;  Moodur.  Whitney^  Hi  Me.  56S; 
Llynvia  0>.  v.  Bntgden.  L.  U.,  11  Eq.  1S8 ;  WM  v.  Holt,  9  M.  &  W.  6:2.  But  there  is  no 
lack  of  authority  sustaining  a  different  view  of  the  matter.  Stockbridgc  Iron  Co  v.  Cone 
Iron  Worka,  102  Mass.  80;  F(yrsyih  v.  Wdh,  41  Pcnn.  St.  291;  CliamberUUn  v.  CtiUinBon,  45 
Iowa,  429;  Waters  v.  Stcvenmn,  13  Nev.  157:  s.c,  29  Am.  Rep.  293;  Foote  v.  3fcrrlfl,  54  N.  H. 
490;  s.  c,  20  Am.  Rep.  151;  Maycv,  Tappan,  23 Col. 300;  (hiUcrr,  Fctt,  30 id.  481 ;  Ham  v.  Saio- 
ycr,  38  Me.  37;  nutnn  v.  W(mkU,  L.  R.,  4  i2q.  4J2;  Baldwin  v.  Porter,  12  Conn.  473;  Cttrtisy. 
Ward,  20 Id.  204;  2  Greenl.  Ev.,  §§  253,  254 ;  Pierce  v.  Ucjijamin,  14  Pick.  856;  25  Am.  Dea  400; 
irood  V.  Morewooil,  3  Q.  B.  440;  In  re  United  Merthyr  Cf^.  O).,  L.  R.,  15  Eq.  46.*'  **The 
authorities  from  which  we  have  quoted  seem  to  us  to  announce  the  true  measure  of  dam* 
ages  where  there  is  no  element  of  willfulness  or  wrong,  or  such  gross  negligence  or  disre- 
gard of  others'  rights  as  leads  necessarily  to  the  inference  of  willfulness  or  wrong,  because 
a  party  engaged  In  mining  may  readily  ascertain  by  dialing  that  he  is  trespassing  on  his 
neighbor's  property.  In  England  and  In  some  of  our  sister  States  the  result  r^w^hed  in 
cases  of  the  character  under  discussion,  and  which  gavo  origin  to  the  rule  which  plaintiff 
invokes,  is  no  doubt  owing  to  technicalities  from  which  we  happily  are  freed,  since  we  have 
but  one  form  of  action  in  this  State,  and  consequently  are  not  hampered  by  mere  matters 
of  form  in  seeking  redress  for  injury  done.  This  being  the  case,  there  would  seem  to  be 
neither  reason,  justice  nor  consistency  In  pacing  a  party  for  his  labor  in  raising  the  ooal 
to  the  mouth  of  the  pit,  and  paying  him  nothing  for  his  labor  in  severing  it  from  the  free- 
hold, i.  e..  In  getting  It  into  such  condition  that  it  could  be  delivered  at  the  mouth  of  tiie 
shaft.  If  the  labor  of  the  trespasser  deserves  compensation  in  one  instance,  why  not  in 
another?  By  the  operation  of  what  principle,  based  upon  common  sense,  can  you  thus 
apportion  the  injury  done,  pay  for  its  continuation,  but  deny  pay  for  its  inoeption?**  To 
the  above  authorities  may  be  added,  in  opposition  to  the  principal  case,  JfoLeon  Ooicnty 
Coal  Co,  V.  Lennon,  91  HL  561 ;  s.  c,  33  Am.  Rep.  64,  and  note,  68;  FrankUn  Coal  Co.  v. 
McMiOan^  40  Md.  549 ;  s.  c,  33  Am.  Rep.  280,  and  note,  282;  s.  c,  22  Alb.  L.  J.  2;  and  in 
harmony  with  It,  Livtngtton  v.  Rawyards  Coal  Co.^  House  of  Lords,  4S  U  T.  (R.  6J  SM: 
«.  a,  21  Alb.  L.  J.  442.    See,  also,  note,  26  Am.  Rep.  525. 
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(88  Gratt.  119.) 

OonttiUutionaX  law  —  election  of  jud§e  to  flU  vacancy. 

Where  judges  are  elected  by  the  legislature,  and  there  is  no  express  ooQfltito* 
tional  provision  to  the  contrary,  a  Judge  elected  in  place  of  one  dying  in  office 
holds  for  the  full  term  and  not  simply  for  the  unexpired  term. ' 

A  PPLIOATION  for  habeas  corpus.     The  opinion  states  the  case 

Benjamin  T.  Suttle  and  Frank  W,  Christian,  for  Meredith. 

Staples,  J.  This  is  an  application  for  writs  of  habeas  corpus  in 
two  cases.  The  petitioners  are  however  merely  nominal  parties. 
The  real  controversy,  which  is  of  an  amicable  nature^  is  between 
Hon.  John  C.  Weedok  on  the  one  hand,  and  Hon.  0.  G.  Howisok 
on  the  other,  each  claiming  to  be  the  judge  of  the  County  Court  of 
Prince  William. 

The  former  was  elected  in  the  month  of  March>  1878,  to  fill  a 
vacancy  occasioned  by  the  death  of  Judge  NiooL,     The  latter 
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elected  at  the  last  session  of  the  l^slature.  The  sole  question  to 
be  decided  is  whether  Judge  Webdon  was  elected  and  is  entitled  to 
hold  for  the  full  constitutional  period  of  six  jears^  or  for  the  re- 
mainder of  Judge  Nicol's  unexpired  term.  This  question  involves 
the  official  tenure  of  one  of  the  judges  of  this  court,  two  or  more 
judges  of  the  Circuit  Court,  and  several  judges  of  the  County 
Court,  and  is  otherwise  of  considerable  importance  and  interest  in 
the  administration  of  justice. 

By  reference  to  13th  section  of  article  9  of  the  Constitution  we 
find  the  following  provision  upon  the  subject  of  the  county  judges* 

^'County  judges  shall  be  chosen  in  the  same  manner  as  the 
judges  of  the  Circuit  Courts.  They  shall  hold  their  offices  for  a 
term  of  six  years,  except  the  first  term  under  this  Constitution, 
which  shall  be  three  years."  The  provision  relating  to  the  Circuit 
judges  is  as  follows:  **  For  each  Circuit  a  judge  shall  be  chosen  by 
the  joint  votiC  of  the  two  houses  of  the  general  assembly,  who  shall 
hold  his  office  for  the  term  of  eight  years.  It  is  also  provided  that 
the  judges  of  the  Court  of  Appeals  shall  hold  for  a  term  of  twelve 
years,  and  the  judges  of  the  corporation  courts  for  a  term  of  six 
years."  These  are  all  the  provisions  of  the  Constitution  having 
any  bearing  upon  the  question  that  need  now  be  mentioned.  It 
will  be  observed  there  is  no  reference  whatever  to  unexpired 
terms  of  judicial  officers.  No  distinction  is  made  between  the 
term  of  a  county  judge  .elected  at  the  expiration  of  the  constitu- 
tional period  of  six  yeai*s,  and  the  term  of  a  judge  elected  to  fill  a 
vacancy  occasioned  by  death,  resignation,  or  removal. 

Whenever  elected,  or  for  whatever  purpose  elected,  the  incum- 
bents shall  hold  for  six  years.  The  language  is  general  and  posi- 
tive. It  embraces  all  the  judges.  It  refers  to  the  offices  of  all. 
If  therefore  in  any  case  we  hold  the  duration  of  a  term  to  be  less  than 
six  years,  it  must  be  done  by  supplying  words  not  found  in  the 
Constitution.  The  second  section  of  the  fifth  article  provides  that 
the  governor,  during  the  recess  of  the  general  assembly,  may  fill 
pro  tempore  all  vacancies  in  those  offices  for  which  the  Constitution 
and  laws  make  no  provision,  but  his  appointments  shall  expire  at 
the  end  of  thirty  days  after  the  commencement  of  the  next  session 
of  the  legislature.  Now,  as  the  duration  of  the  governor's 
appointment  is  expressly  limited,  if  it  was  intended  that  the  legis* 
lative  appointment,  upon  the  happening  of  a  vacancy,  should  be 
also  limited,  the  fair  inference  is  it  would  have  been  so  expressly 
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declared.  The  term  of  an  office  is  the  estate  or  interest  the  incum- 
bent has  in  it.  When  he  abandons  or  forfeits  that  interest  by 
resignation  or  removal  the  office  reverts  to  the  people  or  other  ap- 
pointing power. 

Vacancy  ex  vi  termini  means  vacancy  in  the  office  and  not  in  tlie 
term.  When  we  speak  of  vacancy  in  an  office  we  mean  there  is  no 
incumbent — no  one  entitled  to  exercise  its  powers  and  receive  its 
compensation.  2  Abbott  Law  Dictionary,  624;  People  v.  Waitey 
9  Wend.  58.  When  an  election  is  made  to  fill  a  vacancy,  the  elec- 
tion carries  with  it  all  the  rights,  immunities,  and  privileges 
attached  to  the  office,  one  of  which  is  the  right  to  hold  for  the  full 
period  prescribed,  and  not  to  merely  serve  out  a  vacant  term  of 
office  of  a  predeceeisor. 

Under  the  Constitution  of  1829,  the  election  of  judges  was  for 
the  life  of  the  incumbent  Upon  his  resignation,  or  removal,  his 
successor  was  also  elected  for  life.  Could  it  be  said,  with  any  sort 
of  propriety,  that  in  such  case  the  election  was  merely  for  the  un- 
expired term;  that  the  incumbent  would  hold  only  for  the  life  of 
his  predecessor?  This  would  be  the  inevitable  result  if  the  propo- 
sition sometimes  advanced  be  correct,  that  the  vacancy  is  in  the 
term  and  not  in  the  office,  and  the  incumbent  is  entitled  merely  to 
the  residue  of  the  unexpired  term. 

By  the  express  words  of  the  present  Constitution  the  only  mode 
of  filling  the  office  permanently  however  the  vacancy  may  occur,  is 
by  election,  and  when  that  is  made  it  is  declared  *'  they  (the  county 
judges)  shall  hold  their  offices  for  the  term  of  six  years." 

Similar  words  are  found  in  the  Constitutions  of  nearly  all  the 
States,  and  it  so  happens  they  have  been  judicially  construed  in 
numerous  cases  involving  the  identical  question  now  before  us.  A 
reference  to  some  of  these  cases  will  materially  aid  our  inquiries 
here. 

In  Banton  v.  Wilson,  4  Tex.  400,  Hemphill,  J.,  in  commenting 
upon  like  provisions  in  the  Texas  Constitution,  said,  when  the  term 
of  an  office  is  fixed  by  the  Constitution  at  say  four  years,  each  suc- 
ceeding incumbent,  although  elected  to  fill  a  vacancy,  is  entitled, 
unless  it  be  otherwise  provided  in  the  Constitution,  to  hold  the 
office  for  the  full  period.  See  Brtzdley  v.  McCrabb,  Dallam  Dig. 
604-511.  In  Brewer  v.  Dams,  9  Humph.  208-213,  the  court  says: 
**  The  amended  Constitution  in  plain  terms  provides  that  clerks  of 
inferior  courts  shall  be  elected  for  four  years.     There  is  no  author* 
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ity  to  be  found  in  the  Coustitntion  for  an  election  for  a  shorter 
period.  And  although  the  election  may  be  fixed,  as  in  this  case,  at 
a  time  different  from  that  appointed  by  law  for  the  election  of 
county  ofiScers  in  other  courts  of  the  State,  or  to  fill  a  vacancy 
occasioned  by  the  death,  resignation  or  removal  of  the  prior  incum- 
bent, still,  in  either  case,  the  person  elected  will  be  entitled  to  hold 
liis  office  for  the  full  constitutional  term.  It  is  not  competent  for 
the  legislature  to  shorten  the  term,  and  any  enactment  to  that 
effect  is  void.  The  argument  that  this  rule  will  lead  to  confusion 
and  want  of  uniformity  in  the  time  of  holding  elections  is  of  little 
force,  for  as  is  said  in  the  case  of  Powers  v.  Hurst,  2  Humph.  24, 
such  uniformity  is  of  no  practical  utility,  and  were  it  otherwise  is 
not  attainable.  In  Hughes  v.  Buckingham,  5  Sm.  &  Marsh.  632, 
648,  Chief  Justice  Sharkey  discussed  this  question  with  his  usual 
ability  and  learning.  In  the  course  of  his  opinion  he  said  the  law 
declares  how  long  the  clerk  shall  hold  when  appointed,  but  it  does 
not  declare  when  the  appointment  sliall  be  made.  On  general 
principles  then,  each  appointment  must  hold  for  the  length  of 
time  prescribed  by  the  statute.  If  the  incumbent  so  appointed 
should  choose  to  abandon  or  forfeit  his  interest,  the  term  of  his  suc- 
cessor commences  as  soon  as  he  may  be  designated  by  the  chan- 
cellor, and  the  law  or  the  grant  gives  him  tlie  full  term,  not  the 
remnant  which  has  been  abandoned  by  his  predecessor.  This  ques- 
tion is  not  a  new  one  in  this  State.  It  arose  as  early  as  1834, 
and  frequently  since.  The  distinguished  chancellors  who  have  had 
it  before  them  seem  to  have  bestowed  on  it  due  consideration,  and 
have  decided  it  with  entire  unanimity.  In  the  case  of  People  v. 
Oreen,  2  Wend.  272,  Marcy,  J.,  delivering  the  unanimous  opinion 
of  the  Supreme  Court  of  New  York,  said:  "By  the  general  provi- 
sions elections  for  the  sheriff  are  not  to  be  held  oftener  than  once 
in  three  years,  except  in  cases  of  vacancy.  In  what  part  of  the 
Constitution  is  it  declared,  or  from  which  of  its  provisions  are  we 
authorized  to  infer  an  exception  in  case  of  a  person  elected  to  an 
office  vacant  by  the  death,  resignation  or  removal  of  his  predecessor? 
Why  should  he  not  hold  as  long  as  he  should  have  done  if  elected 
to  the  end  of  a  full  term?  Green  was  elected,  as  I  understand  the 
provision,  to  fill  the  vacant  office,  and  not  merely  to  serve  out  the 
vacant  term  of  his  predecessor.  When  Green  came  into  the  office 
he  took  it  with  all  the  rights,  powers  and  incidents  belonging  to  it 
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under  any  circnmstances,  one  of  which  was  a  tenure  of  three  years.'' 
See,  also.  People  v.  Coutanty  11  Wend.  132. 

These  citations  may  be  multiplied  almost  indcQnitely,  for  this 
identical  question  has  been  repeatedly  decided  in  other  States  — 
besides  those  mentioned  —  and  those  decisions  have  been  almost 
uniformly  the  same  way.  I  shall  content  myself  with  simply  refer- 
ring to  some  of  the  cases  on  the  subject,  for  which  I  am  mainly 
indebted  to  the  researches  of  counsel,  and  an  article  in  the  January 
number  of  the  Virginia  Law  Journal.  Marshall  v.  Harwood^  5  Md. 
423-431,  and  cases  there  cited;  Sansbury  v.  MiddUton,  11  id.  297; 
State  V.  Hutson^  1  McCord,  240;  State  v.  McClintocky  id.  245; 
Crowell  V.  Lambert,  9  Minn.  283;  Keys  v.  Mason,  3  Sneed,  6; 
People  V.  Burbqnhy  12  Cal.  378 ;  Wammach  v.  Holloway,  2  Ala.  31. 

The  decisions  in  all  these  cases,  or  nearly  all,  were  based  upon 
Constitutions  of  the  different  States,  which,  like  ours,  contained  no 
express  provision  with  respect  to  unexpired  terms. 

In  all  of  them  the  requirement  that  the  judge  or  other  officer 
*'  shall  hold  for  a  term  of  years  specified  '*  has  received  the  same 
interpretation.  In  every  instance  those  words  have  been  construed 
as  requiring  an  election  for  the  full  constitutional  term,  whether 
the  vacancy  be  created  by  death  or  resignation,  or  by  expiration  of 
a  regular  term.  Each  incumbent  holds  for  the  length  of  time 
prescribed  by  the  Constitution,  unless  prohibited  by  express  enact- 
ment or  implication  equally  plain.  When  we  see  certain  provisions 
incorporated  into  our  Constitution  also  found  in  the  Constitutions 
of  other  States,  and  these  provisions  have  received  uniformly  the 
same  construction  in  numerous  cases,  we  must  suppose  it  was  in- 
tended they  should  be  construed  in  like  manner  here.  At  all  events 
it  would  be  a  little  surprising  if  this  court  should  now  give  to  these 
provisions  a  construction  entirely  different  from  that  given  in  every 
other  State  by  judges  of  the  highest  respectability  and  learning. 
So  far.  from  there  being  in  other  parts  of  our  Constitution  any 
thing  militating  against  this  interpretation,  there  is  abundant 
matter  to  confirm  and  sustain  it. 

The  second  section  of  the  sixth  article  of  the  Constitution,  after 
providing  for  the  election  of  clerks,  sheriffs,  Commonwealth 
attorneys,  and  other  county  officers,  further  provides  that  all 
regular  elections  for  county  officers  shall  be  held  on  the  first  Tues- 
day  after  the  first  Monday  in  November,  and  all  said  officers  shall 
enter  upon  the  duties  of  their  offices  on  the  first  day  of  January 


Digitized  by 


Google 


776  VIRGINIA, 


Meredith,  Ex  parte. 


next  suooeeding  the  election,  and  shall  hold  their  respective  offices 
for  the  term  of  three  years,  except  that  the  county  and  Circuit 
Court  clerks  shall  hold  them  for  four  years.  With  respect  to  the 
township  offices,  like  provision  is  made  for  filling  them  at  r^alar 
elections,  to  be  held  at  stated  periods  through  the  State. 

These  references  are  sufficient  to  show  that  in  filling  the  office 
elected  by  the  people,  the  primary  object  is  uniformity,  to  avoid  as 
far  as  possible  the  necessity  of  special  elections,  and  to  establish  a 
system  of  general  elections  throughout  the  State. 

Arid  although  it  is  not  expressly  so  provided,  it  follows  by  neces- 
sary implication  that  whenever  a  vacancy  occurs  the  election  is  for 
the  unexpired  term  only.  For  if  the  incumbent  is  permitted  to 
hold  for  the  full  constitutional  term,  in  the  course  of  time  the 
deaths,  resignations,  and  removals  occurring  in  the  different  counties 
would  have  the  effect  practically  to  abrogate  the  system  of  regular 
elections.  When  therefore  the  Constitution  provides  that  certain 
officers  shall  be  elected  at  a  regular  election,  and  that  this  election 
shall  take  place  on  a  certain  day,  named  at  regular  stated  periods, 
it  follows  by  inevitable  implication  that  the  terms  of  all  such  offices 
are  to  be  controlled  by  the  regular  election  held  throughout  the 
State. 

By  this  system  the  confusion  and  expense  iacident  to  frequent 
special  elections  are  avoided,  and  the  importation  of  fraudulent 
votes  from  other  counties  in  some  measure  prevented. 

We  look  in  vain  for  the  slightest  indication  of  any  such  policy 
in  the  election  of  judges.  No  day  is  appointed  for  the  purpose. 
Nothing  is  said  even  as  to  the  years  in  which  they  are  to  be  elected. 
If  the  legislature  should  fail  to  make  an  election  at  the  expiration 
of  the  regular  term  the  incumbent  would  hold  over  until  his  suc- 
cessor is  chosen  and  qualified.  This  distinction  between  the  offices 
of  judges  elected  by  the  legislature  and  offices  elected  by  the  people 
IS  not  accidental.  It  is  recognized  in  the  Constitutions  of  other 
States,  and  has  been  the  subject  of  judicial  discussion  elsewhere. 

In  the  cases  of  Hughes  v.  Buckingham,  5  Sm.  &  Marsh.  648,  and 
Smith  V.  Halfacre,  6  How.  (Miss.)582-602,  this  very  distinction  wiis 
much  considered  by  the  Supreme  Court  of  Mississippi.  In  the 
latter  case  Chief  Justice  Sharkey,  in  the  course  of  his  opinion, 
said:  ^*  Counsel  rely  entirely  on  the  force  of  the  provision  contained 
in  the  eleventh  section  of  the  fourth  article,  which  declares  that 
the  Circuit  judges  shall  be  elected  by  the  qualified  electors  of  each 
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jndioial  district,  and  hold  their  offices  for  the  term  of  four 
years." 

This  section  considered  alone  might  justify  this  construction, 
but  the  whole  instrument  is  to  be  taken  together  with  reference  to 
all  its  parts.  Other  parts  of  the  instrument  provide  that  a  general 
election  shall  be  held  biennially  in  November  for  the  purpose  of 
electing  officers  under  the  Constitution,  The  term  of  four  years  is 
to  be  taken  in  connection  with  this  other  provision. 

The  conclusion  irresistibly  forces  itself  on  us  that  the  Constitu- 
tion intended  that  all  terms  of  office  should  begin  and  terminate 
with  the  regular  election.  The  same  view  is  strikingly  presented 
in  the  cases  decided  by  the  Supreme  Court  of  Maine,  but  it  is  un- 
necessary to  do  more  than  refer  to  them  here.  61  Maine,  601;  64 
id.,  596. 

Whether  therefore  we  look  at  the  clause  of  the  Constitution 
relating  to  the  election  of  judges  by  itself,  or  what  is  more  correct, 
in  connection  with  other  parts  of  the  instrument,  we  are  led  to  the 
same  conclusion.  There  is  but  a  single  circumstance  which  at  all 
militates  against  the  view  now  taken.  The  Constitution  of  1851 
contained  a  provision  that  special  elections  to  fill  vacancies  in  the 
office  of  judge  of  any  court  shall  be  for  the  full  term.  See  art.  4, 
§  38,  Constitution  of  1851.  That  provision  is  not  found  in  the 
present  Constitution,  and  it  has  been  argued  that  the  omission  is 
evidence  of  an  intention  to  change  the  law  on  the  subject. 

To  this  it  has  been  very  properly  answered  that  the  motives  that 
influenced  the  framers  of  the  Constitution  in  leaving  out  the  pro- 
vision are  at  best  a  mere  matter  of  conjecture  and  inference.  They 
may  have  thought  it  superfluous,  and  therefore  unnecessary.  They 
may  have  supposed  such  a  provision  with  reference  to  the  term  of 
the  judges  might  be  construed  as  establishing  a  different  rule  with 
respect  to  the  terms  of  all  other  offices,  and  therefore  calculated  to 
mislead. 

In  the  Constitution  of  1851  such  a  provision  found  its  appropriate 
and  necessary  place.  Inasmuch  as  all  the  judges  under  that 
instrument  were  elected  by  the  people,  it  might  be  inferred  that  all 
of  them  were  to  be  elected  at  some  regular  or  general  election,  and 
it  was  no  doubt  apprehended  the  legislature  might  so  construe  it. 
It  was  to  guard  against  these  contingencies,  to  place  the  terms  of 
office  beyond  all  interference,  that  the  framers  of  the  Constitution, 
out  of  abundant  caution,  adopted  the  provision  in  question.  In 
Vol.  XXXVI— 98 
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the  present  Ck>n8titntion  it  has  been  seen  that  such  a  proTi'sion  was 
wholly  unnecessary,  because  the  judges  are  now  elected  by  the  leg- 
islature, and  their  terms  of  office  fixed  in  words  of  plain  and  un- 
ambiguous import. 

If  we  are  to  believe  the  attention  of  the  men  who  framed  the 
present  Constitution  was  called  especially  to  this  subject,  if  their 
purpose  was  that  in  cases  of  vacancy  the  incumbent  shall  hold  onl) 
for  the  unexpired  term,  would  they  not  have  said  so  in  plain  and 
unmistakable  language?  Would  they  have  left  a  matter  of  so 
much  importance  in  doubt  and  uncertainty?  A  single  line,  the 
change  of  a  word  in  the  phraseology  of  the  Constitution  of  1851, 
would  have  accomplished  the  purpose.  In  the  language  of  Judge 
Marcy  in  People  v.  Green,  already  cited,  "  the  framers  of  the  Con- 
stitution must  have  foreseen  that  such  cases  would  happen  very 
frequently,  and  it  is  therefore  reasonable  to  infer  that  if  they  in- 
tended that  persons  elected  to  fill  vacancies  in  the  office  of  sheriff 
should  hold  for  a  shorter  period  than  the  general  term,  they  would 
not  have  left  that  intention  to  be  evolved  by  ingenious  distinctions 
and  dubious  inferences." 

We  come  next  to  consider  tlie  joint  resolution  passed  by  the  leg- 
islature the  18th  of  December,  1872,  which  declares  that  all  elec- 
tions by  the  general  assembly  to  fill  all  vacancies  shall  be  only  for 
the  unexpired  term  of  the  predecessor.  This  resolution  was  adopted 
nearly  four  years  after  the  Constitution  was  framed,  by  a  legisla- 
ture composed  of  entirely  different  men  from  those  Avho  sat  in  the 
convention.  It  is  therefore  not  entitled  to  any  weight  as  a  contem- 
poraneous exposition  of  the  Constitution. 

It  seems  however  to  show  that  in  the  opinion  of  that  legislature 
at  least  elections  by  the  general  assembly  to  fill  vacancies  would  be 
for  the  full  term  of  office  in  the  absence  of  legislation  on  the  sub- 
ject, and  therefore  it  was  a  different  rule  was  sought  to  be  estab- 
lished by  statute. 

The  only  provision  in  the  Constitution  which  by  possibility  can 
be  construed  as  authorizing  the  general  assembly  to  exercise  a  power 
of  that  sort  is  found  in  the  22d  section,  article  fifth,  of  that  instru- 
ment. It  declares  that  the  manner  of  filling  vacancies  in  office  in 
cases  not  specially  provided  for  by  the  Constitution  shall  be  pre- 
scribed by  law.  Clearly  however  the  manner  of  filling  a  vacancj 
has  no  sort  of  connection  with  the  term  of  the  incumbent  after  the 
vacancy  is  filled.     The  Constitution  fixes  the  term  of  office,  but 
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leaves  to  the  legislature  the  power  of  declaring  the  manner  in 
which  vacancies  shall  be  filled;  and  this  power  has  been  repeatedly 
exercised  with  respect  to  all  officers  elected  by  the  people.  §  21, 
ch.  6,  Code  1873. 

It  is  universally  conceded  to  be  a  most  delicate  exercise  of 
authority  to  pronounce  an  act  of  the  legislature  unconstitutional. 
It  is  one  which  a  judge,  conscious  of  his  fallibility,  will  shrink  from 
exercising  in  any  case  where  he  can  conscientiously  avoid  the 
responsibility.  But  when  the  conflict  between  the  Constitution 
and  the  law  is  plain  and  palpable  the  court  must  decide  between 
them.  One  of  them  must  of  necessity  give  way  to  the  other.  The 
Constitution  is  the  supreme  power  in  the  State,  and  we  are  sworn 
^  to  obey  it.  If  that  supreme  power  gives  one  rule  and  a  subordinate 
authority  gives  a  contradictory  rule,  the  latter  is  inoperative  and 
void,  and  the  court  must  so  decide. 

If  the  Constitution  of  Virginia  fixes  the  tenure  of  all  her  judi- 
cial officers,  and  upon  this  point  there  can  bo  no  doubt,  it  is  clear 
that  any  attempt  of  the  legislature  to  change  that  tenure  is  a 
plain  usurpation  of  power.  Upon  this  point  fortunately  there  is 
abundant  authority.  In  Keys  v.  Masojt,  3  Sneed,  6,  it  was  held 
that  as  the  Constitution  of  Tennessee  fixed  the  term  of  justices 
of  the  peace  at  six  years,  the  incumbent,  although  elected  to  fill  a 
vancancy,  was  entitled  to  hold  for  the  full  term,  and  the  act  of  the 
legislature  limiting  the  term  to  the  remainder  of  that  of  his  prede- 
cessor in  office  was  unconstitutional  and  void. 

In  Peo2)le  v.  Burhanh  the  Supreme  Court  of  California  said: 
"The  legislature  may  direct  the  time  and  prescribe  the  mode  of 
election,  but  it  cannot  change  the  tenure.  It  can  no  more  prescribe 
that  the  judge  elected  shall  hold  for  a  part  of  a  constitutional 
period  than  for  double  the  time.  If  a  commission,  issued  by 
the  governor,  cannot  control  the  provisions  of  an  act  of  the  legisliu 
ture,  neither  can  an  act  of  the  legislature  control  a  provision  of  the 
Constitution." 

"  As  soon  as  the  ordinary  is  elected  he  is  in  office  under  the  Con- 
stitution, and  entitled  to  all  the  rights  and  Immunities  conferred 
by  that  instrument."  **If,"  says  Mr.  Justice  HuGEBy  of  the  con- 
stitutional court  of  South  Carolina,  "  the  people  declare  and  ordain 
in  their  Constitution  that  an  office  shall  be  held  by  a  particulai 
tenure,  it  would  be  as  much  usurpation  in  the  legislatare  to  altet 
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that  tenure  as  it  would  be  in  the  governor  to  commission  for  a  lon- 
ger period  than  directed  by  the  legislature." 

In  the  case  of  Bradley  v.  McCrabhy  already  cited.  Chief  Justice 
Hemphill,  on  delivering  the  opinion  of  the  court,  said:  "  There  is 
nothing  in  the  terms  of  the  Constitution  which  can  militate  against 
the  plain  and  just  conclusion  that  the  person  appointed  by  the  elec- 
tive power  to  the  oflSco  of  district  clerk  is  entitled,  whenever  he  may 
1)6  elected,  to  hold  the  same  for  four  years.  It  cannot  therefore  be 
material,  in  point  of  fact,  to  ascertain  whether  McCrabb,  was  elected 
for  a  less  or  even  a  greater  period  than  the  term  of  four  years. 

**  The  Constitution  prescribes  the  tenure  of  his  office  and  under 
its  high  guarantees  ho  could  not  be  disturbed  even  by  a  solemn  act 
of  the  legislature  without  subverting  the  fundamentsd  principles  of 
the  social  contract^  There  are  numerous  other  authorities  to  the 
same  effect,  but  these  sufficiently  illustrate  the  principle.  See  the 
cases  already  cited  and  Horn  v.  Oavible^  62  Penn.  St  343,  and  ffata- 
ardy.  State,  10  Ind.  99 ;  Lowe  v.  Commonwealth,  3  Mete.  237. 

If  the  legislature  of  1872  and  1873  was  constitutionally  competent 
to'cnact  that  every  judge  elected  to  fill  a  vacancy  shall  hold  for  the 
unexpired  term  only,  another  legislature  is  equally  competent  to  re- 
peal the  enactment,  and  thus  the  tenure  of  office  is  left  to  be  deter- 
mined by  the  conflicting  and  changing  opinions  of  different  legisla- 
tures. Such  plainly  is  not  the  spirit  of  the  Constitution  ;  such  was 
not  the  intention  of  its  framers,  and  such  has  not  been  the  policy 
of  the  State. 

If  the  tenure  of  judges  in  cases  of  death,  resignation,  or  removal 
is  not  fixed  by  the  Constitution,  what  was  the  tenure  before  the 
joint  resolution  was  adopted?  What  would  it  be  had  the  legislature 
failed  to  take  action  ?  The  Honorable  Wood  Bouldin  was  elected  a 
judge  of  this  court  to  supply  a  vacancy  occasioned  by  the  death  of 
Judge  JoYNES.  This  was  nearly  a  year  before  the  passage  of  the 
joint  resolution.  What  was  his  term  of  office  at  the  time  of  his 
election  ?  Was  it  uncertain  ?  Had  the  Constitution  made  no  pro- 
vision for  the  term  of  its  highest  judicial  offices  in  cases  constantly 
recurring  ?  Such  an  idea  is  at  war  with  the  whole  spirit  of  that 
instrument ;  no  one  can  read  it  without  an  absolute  conviction 
that  the  term  of  every  constitutional  office  is  plainly  prescribed 
therem. 

Judge  Bouldin  was  entitled,  as  soon  as  elected,  to  hold  for  Um 
term  of  twelve  years,  or  merely  for  the  residue  of  Judge  JoTKiaf 


Digitized 


by  Google 


AFllIL  TERM,  1880.  78) 


Meredith,  Ex  parte. 


unexpired  term.  It  was  one  or  the  other.  Which  was  it?  The 
Gonstitntion  says  the  judges  of  the  Court  of  Appeals  shall  hold  for 
the  term  of  twelve  years.     There  is  no  other  term  prescribed. 

My  opinion  therefore  is  that  when  a  Tacancy  occurs  in  the  office 
of  judge  by  reason  of  death,  resignation,  or  removal,  the  incumbent 
elected  to  fill  that  vacancy  holds  for  the  full  term,  as  declared  in  the 
Constitution.  This  has  been  the  policy  of  the  State  from  the  begin- 
ning. 

Under  the  Constitutions  of  1829  and  1776  the  judges  were  elected 
for  life  of  the  appointee,  whether  the  vacancy  was  occasioned  by 
the  resignation,  removal,  or  death  of  the  previous  incumbent.  And 
when,  under  the  Constitution  of  1851,  the  term  for  years  was  sub- 
stituted for  the  life  tenure,  the  distinguished  men  who  framed  that 
instrument  were  careful  to  provide,  out  of  abundant  caution,  that 
in  every  case  the  election  of  judges  should  be  for  the  full  term  pre- 
scribed in  the  Constitution.  A  rule  thus  adopted,  a  policy  thus 
adhered  to,  through  all  the  changes  of  the  government,  should  not 
be  abandoned  upon  light  and  fanciful  ground.  Wo  ought  to  be 
able  to  find  in  the  Constitution  evidence  of  such  abandonment 
expressed  in  plain  and  unmistakable  language.  The  reason  which 
no  doubt  influenced  the  various  conventions  in  requiring  the  elec- 
tions of  judges  to  be  for  the  full  term  are  numerous  and  obvious. 
This  is  no  time  or  the  occasion  for  their  discussion.  Some  of  them 
may  be  briefly  mentioned.  I  pass  by  the  fact  that  the  election 
devolving  upon  different  legislatures  is  calculated  to  prevent  those 
combinations  sometimes  so  hurtful  to  the  public  interests.  I  pass 
by  the  fact  that  when  the  election  is  for  part  of  a  term  only,  and 
sometimes  for  a  very  small  part,  men  of  largo  attainments  and 
lucrative  practice  will  be  reluctant  to  give  up  their  business  engage- 
ments and  prospects  to  accept  an  office  held  by  a  tenure  so  brief 
and  precarious. 

There  is  no  doubt  however  the  main  purpose  of  the  framcrs  of 
the  sevlral  Constitutions  was  to  secure  the  complete  independence 
of  the  judiciary. 

This  is  the  cardinal  principle  of  constitutional  government.  It 
is  recognized  and  enforced  in  the  Federal  Constitution  and  in  the 
Constitutions  of  nearly  all  the  States.  The  paramount  object  is  to 
make  the  judges  secure  from  interruption  in  any  quarter ;  to  pro* 
toot  ihem  against  the  action  of  other  departments  of  the  govern* 
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meDt«  and  even  against  the  people  themselves  lu  times  of  great 
political  and  party  excitement 

This  is  not  done  from  any  special  regard  for  the  judiciary  depart- 
ment, but  because  its  peculiar  function  is  to  expound  the  Constitu- 
tion and  laws,  to  settle  controversies,  to  punish  crime,  to  enforce 
tiie  safeguards  thrown  around  persons  and  property,  and 
if  need  be,  to  protect  private  rights  against  the  exactions  of 
arbitrary  government.  It  is  therefore  wisely  provided  that  the 
compensation  of  the  incumbents  shall  not  be  diminished  during 
their  terms  of  office,  and  those  terms  are  fixed  by  the  Constitution 
only  to  be  changed  by  the  people  themselves  in  the  exercise  of  the 
highest  sovereign  powers.  Men  do  not  change  their  natures  when 
they  become  judges.  They  are  none  the  less  prone  to  be  swayed  by 
the  suggestions  of  self-interest,  the  promptings  of  ambition,  and 
timid  apprehensions  of  loss  of  power  and  official  position. 

When  the  incumbent  understands  that  his  tenure  of  office  is 
brief,  and  that  ho  is  again  to  undergo  the  ordeal  of  an  election, 
tiiere  is  always  more  or  less  danger  that  he  may  unconsciously  to 
himself  conform  his  action  to  the  dominant  power  in  the  State,  or 
shape  his  conduct  with  a  view  to  his  re-election. 

Considerations  of  this  sort,  as  well  as  others  which  might  be 
mentioned,  led,  no  doubt,  to  the  adoption  of  those  constitutional 
provisions,  here  and  elsewhere,  under  which  the  judicial  tenure  of 
office  is  the  same,  whether  the  vacancy  be  occasioned  by  death, 
removal,  or  resignation,  or  by  the  regular  expiration  of  the  con- 
stitutional term.  But  whatever  may  have  been  the  motives  of  the 
framers  of  the  Constitution,  with  which  the  courts  have  perhaps 
but  little  to  do,  the  language  of  the  instrument  is  plain,  and  in  my 
judgment  admits  of  but  one  interpretation.  If  there  existed  a 
reasonable  doubt  on  the  subject,  tliat  doubt  would  of  course  be 
feolved  in  favor  of  the  action  of  the  general  assembly,  to  whose 
opinions,  at  all  times,  this  court  owes  the  highest  respect  and  con- 
sideration. But  where,  as  in  the  present  case,  the  provisiondof  the 
Constitution  are  free  from  all  doubt  or  difficulty,  we  are  not  per- 
mitted out  of  mere  deference  to  another  department  of  the  govern- 
ment, to  give  to  these  provisions  an  interpretation  at  variance  with 
their  plain  import  and  meaning.  Other  views  might  be  presented 
in  support  of  the  grounds  already  taken,  but  they  would  only  swell 
this  opinion  to  an  unreasonable  length.  If  those  already  presented 
fail  to  convince,  further  discussion  would  only  be  a  useless  con- 
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sumption  of  time  and  labor.  My  opinion  therefore  is  that  the 
Honorable  John  G.  Weedon  was  elected  and  is  entitled  to  hold  his 
office  of  judge  of  the  county  court  of  Prince  William  for  the  full 
term  of  six  yeai's. 

Judgment  tn  favor  of  Meredith  and  agahist  Harrison. 

Ghristiak   and   Andbrsok,    JJ.,    concurred ;    Moncure,    P., 
dissented 


Dainoerpield  v.  Thomphoit. 

(88  Qratt.  186.) 

Tr€»p€u$ — perianal  ir^ury  —  discharge  of  firearms  in  street. 

Three  persons  at  midnight  demanded  admittance  to  a  restaurant  which  was 
closed  for  the  night,  bat  had  a  light  bnming  within.  Admittance  being, 
refused,  one  of  them  went  around  to  a  side  door,  entered,  and  told  the 
keeper  that  one  of  the  others  wanted  to  come  in.  The  others  being  at  the 
front  door,  one  said  to  the  other,  **  fire  a  salute/'  The  one  addressed  fired 
a  pistol,  and  the  ball  went  through  the  door,  and  severely  wounded  the 
keeper.  There  was  an  ordinance  prohibiting  the  discharge  of  firearms  in 
the  street.  Held,  that  the  person  firing  and  the  one  advising  the  firing  were 
responsible.    {See  note,  p.  788.) 

ACTION  of  trespass  for  personal  injury.    The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

John  W,  Johnston  and  S.  F,  Beach^  for  appellant. 

-ff.  0.  Claughtony  Chttrles  E,  Stuart  and  E.  Burke,  for  appellee. 

Christian,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  Cir- 
cuit Court  of  the  city  of  Alexandria. 

The  action  was  trespass  on  the  case,  which  the  defendant  in  error 
(Thompson)  instituted  against  two  defendants,  George  W.  Harri- 
son and  Beverdy  J.  Daingerfield,  jointly,  charging  them  in  various 
counts  set  out  in  the  declaration,  with  assault  and  battery  made 
upon  him  jointly  by  the  said  parties,  by  which  said  assault  he  was 
so  wounded  by  a  pistol  shot  fired  by  them  as  to  cause  the  loss  by 
amputation  of  one  of  his  legs;  and  laying  his  damages  for  said  in* 
jury  at  the  sum  of  $10^000. 
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Both  the  defendants  being  snmmoned  to  answer  this  action,and  the 
defendant  Harrison  not  appearing,  a  conditional  order  was  confirmed 
to  the  clerk's  office  as  to  him  and  an  inquiry  of  damages  lirected. 

The  defendant  Daingerfield  appeared  and  demurred  to  the  de- 
claration and  entered  his  plea  of  ''not  guilty.^  Subsequently  the 
defendant,  Harrison,  also  demurred  to  the  declaration.  And  after- 
ward, at  the  May  term  of  said  Circuit  Courts  1879,  both  parties  ap- 
peared by  their  attorneys,  and  the  defendant  Daingerfield  moved 
the  court  that  the  cause  be  tried  as  to  each  of  the  defendants  sepa- 
rately; which  motion  the  court  granted,  and  the  cause  was  contin- 
ued as  to  defendant  Harrison,  and  was  proceeded  with  as  to  the  de- 
fendant Daingerfield,  upon  the  issue  of  not  guilty  as  to  him.  And 
upon  this  issue  the  jury  after  hearing  the  evidence,  found  a  verdict 
for  the  plaintiff  (the  defendant  in  error  here),  against  the  defendant 
Daingerfield,  and  assessed  his  damages  at  the  sum  of  $8,000.  Upon 
this  verdict  the  Circuit  Court  entered  its  judgment  for  the  sum  of 
♦8,00(*  —  the  damages  by  the  jnry  in  their  verdict  ascertained,  with 
costs. 

To  this  judgment  a  wnt  of  error  wjis  awarded  by  one  of  the 
judges  of  this  court. 

I  am  of  opinion  that  the  Circuit  Court  did  not  err  in  overruling 
the  demurrer  to  the  declaration.  The  summons  sued  out  was  to 
answer  an  action  of  trespass  on  the  case,  and  the  declaration 
charged  the  defendants  with  an  assault  in  various  forms  in  three 
distinct  counts,  and  charging,  as  the  effect  of  said  assault,  the 
wounding  of  the  plaintiff  so  as  to  cause  amputation  of  his  leg,  and 
adding  a  fourth  count,  setting  forth  an  ordinance  of  the  city  of 
Alexandria,  prohibiting  the  discharge  of  firearms  in  said  city,  and 
also  alleging  the  continued  sickness,  and  disorder,  and  suffer- 
ing in  consequence  of  said  wound,  and  the  expenses  in  medical  at- 
tendance and  other  costs  consequent  on  said  wound,  which  he 
claimed  amounted  to  a  large  sum. 

[Omitting  details  of  evidence.] 

The  following  instructions  were  given  by  the  court  at  the  instance 
of  the  plaintiff: 

(1.)  The  court  instructed  the  jury  that  every  person  who  is 
present  at  the  commission  of  a  trespass,  encouraging  or  inciting 
the  same  by  words,  gestures,  looks  or  signs,  or  who  in  any  way,  or 
by  any  means,  countenances  or  approves  the  same,  is  in  law 
assumed  to  be  an  aider  and  abettor,  and  is  liable  as  prinoipaL 
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(2.)  The  jury  are  instrncted  by  the  coarti  that  if  they  believe, 
from  the  evidence,  that  the  said  defendant  Reverdy  J.  Dainger- 
field  is  liable  in  this  action  ander  the  instraotions  to  the  plaintiff, 
in  damages,  then  in  estimating  said  damages,  they  should  take  into 
account  the  bodily  injury  sustained  by  the  plaintiff,  the  pain  under- 
gone, the  effects  on  the  health  of  the  sufferer,  according  to  its 
degree  and  its  probable  duration,  as  likely  to  be  temporary  or  per- 
manent, the  expenses  incidental  to  attempts  to  effect  a  cure  or  to 
lessen  the  amount  of  injury,  and  the  pecuniary  loss  sustained  by 
the  plaintiff  through  inability  to  attend  to  his  business. 

And  the  defendant  excepted.  And  then  the  court,  on  motion  of 
defendant,  over  the  plaintiff's  objection,  gave  the  following  in- 
struction: 

The  court  instructs  the  jury  that  in  order  to  make  the  defend- 
ant, Daingerfield,  liable  in  this  action,  they  must  be  satisfied,  from 
the  evidence,  that  he  either  actively  and  forcibly  aided  and  partici- 
pated in  the  injury  done  to  the  plaintiff,  or  that  he  was  present  at 
the  commission  of  the  injury,  aiding,  encouraging  and  inciting 
the  same;  that  the  burden  of  proof  is  upon  the  plaintiff  to  satisfy 
them  that  defendant  Daingerfield  was  thus  present,  aiding,  en- 
couraging and  inciting  the  act;  but  mere  presence,  unconnected 
with  other  proofs  of  guilt,  at  the  commission  of  the  act,  will  not 
render  him  liable  to  the  plaintiff. 

1  am  of  opinion  that  the  instructions  given  by  the  court  below 
correctly  expound  the  law  of  the  case,  and  that  the  instructions 
given  at  the  instance  of  the  defendant,  were  certainly  very  favor- 
able to  him.  There  being  no  error  therefore  in  the  instructions 
^ven  by  the  court,  the  only  remaining  question  is,  did  the  court 
err  in  refusing  to  set  aside  the  verdict  as  contrary  to  the  evidence  ? 

This  motion  to  set  aside  the  verdict  of  the  jury  is  based  upon 
two  grounds:  First,  that  the  evidence  did  not  warrant  the  venlict 
against  the  defendant  Daingerfield  who  did  not  actually  commit 
the  trespass,  from  which  the  plaintiff  received  the  injury  com- 
plained of;  and,  second,  because  the  damages  assessed  by  the  jury 
were  excessive. 

As  to  the  first  point,  the  evidence  conclusively  shows  that  Dain- 
gerfield, with  Harrison,  was  guilty  of  a  trespass  upon  the  premises 
of  Thompson.  They  went  to  his  house  at  a  late  hour  of  the  night 
and  demanded  admittance  after  he  had  closed  his  house.  Their 
conduct  in  insisting  on  admittance  at  that  late  hour,  was  in  itself 
Vol.  XXXVI— 99 
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a  trespass  on  his  premises.  And  when  he  refused  admittance,  the 
firing  of  a  pistol  by  Harrison  was  another  unlawful  act  And  in 
that  unlawful  act  Daingerfield  was  a  prominent  actor.  He 
prompted  Harrison  to  fire  the  pistol  which  caused  the  fatal  resulL 
Harrison,  who  was  drunk,  asked  him,  "  Shall  I  give  him  a  salute?  '* 
and  Daingerfield  replied,  "  Yes,  give  the  damned  black  republican 
H  salute,"  and  at  the  same  time  stepped  back  from  between  Hani- 
Koii  and  tlio  door.  Immediately  upon  this,  the  pistol  was  fired  by 
Harrison,  and  Thompson,  who  was  opening  the  door,  was  wounded 
by  the  pistol  shot. 

Daingerfield,  himself,  admits  that  Harrison  would  not  have  fired 
tlie  pistol,  but  for  his  direction,  although  he  insists  that  when  he 
told  him  to  fire  a  salute,  he  expected  him  to  fire  into  the  air;  and, 
to  use  his  own  language,  he  **  did  not  expect  that  he  was  d — d  fool 
enough  to  shoot  into  the  house." 

The  willful  firing  of  a  pistol  in  the  streets  of  a  city,  whether 
maliciously  or  not,  is  of  itself  an  unlawful  act,  and  the  consequence 
of  such  unlawful  act  must  be  yisited  upon  those  who  commit  it  or 
instigate  it.  Safety  and  protection  to  society  require  that  both  the 
Victors  and  instigators  of  unlawful  acts  should  be  held  to  strict 
accountability  for  the  consequences  of  their  violation  of  law.  It  is 
no  excuse  or  justification  of  Daingerfield  to  say  that  he  did  not 
fire  the  pistol  which  caused  the  injury.  He  was  the  aider  and 
abettor  and  instigator  of  Harnson,  who  fired  the  fatal  shot,  and 
he  himself  admits  that  it  was  fired  at  his  advice  and  instigation. 
And  it  is  no  excuse  or  justification  to  say  that  he  simply  told  him 
to  fire  a  salute,  and  that  he  expected  him  (Harrison)  to  fire  m  the 
air.  The  firing  of  the  pistol  was  in  itself  an  unlawful  act,  and 
advisdd  and  instigated  by  him,  he  must  take  the  consequences  of 
the  result. 

He  who  commands  or  procures  another  to  do  an  unlawful  act  is 
as  i*espousible  as  a  trespasser  as  he  who  commits  the  trepass.  Jor- 
Ian  v.  Wyatt,  4  Qratt  151.  And  although  the  act  committed 
was  done  without  malice,  yet  being  unlawful,  the  party  committing 
it,  or  aiding  or  abetting  in  its  commission,  is  responsible  in  damages 
to  the  party  injured.    Parsons  v.  Harper^  16  Oratt  64. 

It  is  earnestly  insisted  however  by  the  learned  counsel  for  the 
plaintiff  m  error  (Daingerfield),  that  the  evidence  against  him  does 
not  sustain  the  charge  in  the  declaration,  and  in  each  coont 
thereof,  of  assault  and  battery;  that  while  such  assault  is  proved 
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agaiust  Harrison,  who  fired  the  pistol,  it  is  not  proved  as  to  Dain- 
gerfield;  that  he  committed  no  assault,  but  simply  advised  and 
instigated  an  act  which  was  in  itself  harmless,  to  wit:  '^  Fire  a 
salute,"  and  that  this  act  was  not  a  trespass  or  assault  as  far  as 
Daingerfield  was  concerned;  that  he  did  not  direct  Harrison  to 
shoot  Thompson,  or  to  liro  into  his  house,  but  simply  to  *'  fire  a 
salute,"  and  that  Harrison  did  another  and  different  act  from  the 
one  which  was  advised  and  instigated  by  Daingerfield,  and  that  the 
injury  resulted  from  Harrison's  act  done  differently  from  the  act 
directed  by  Daingerfield,  and  consequently  Daingerfield  cannot  be 
held  liable  in  this  action. 

Now  the  fatal  defect  in  this  ai'gument  is  that  the  firing  of  a  pis- 
tol in  the  streets  of  a  city  is  not  a  harmless  act,  but  on  the  con- 
ti*ary,  is  an  unlawful  and  dangerous  act,  prohibited  and  made 
unlawful  by  express  ordinance.  And  besides,  the  evidence  abun- 
dantly shows  that  even  before  the  firing  of  the  pistol  Daingerfield 
and  Harrison  were  joint  trespassers  uix)n  the  premises  of  Thomp- 
son. The  firing  of  the  pistol  was  an  aggravation  of  the  trespass, 
and  being  in  itself  an  unlawful  act  (and  that  unlawful  act  causing 
the  fatal  injury),  being  instigated  and  prompted  by  Daingerfield, 
he  is  equally  responsible  with  Han*ison  for  its  unhappy  conse- 
quences, although  it  was  not  done  maliciously  and  not  done  by  the 
hand  of  Daingerfield. 

The  law  is  well  settled  that  any  person  who  is  present  at  the  com- 
mission of  a  trespass,  encouraging  or  inciting  the  same  by  words, 
gestures,  looks  or  signs,  or  who  in  any  way  or  by  any  means  coun- 
tenances or  approves  the  same,  is  in  law  deemed  to  be  an  aider  and 
abettor,  and  liable  as  principal.  1  Hale  P.  G.  438;  3  OreenL 
§§  40,  41;  43  Mo.  206,  and  cases  there  cited. 

There  seems  indeed  to  be  no  principle  of  law  better  settled,  and 
for  which  numerous  authorities  may  be  cited  if  necessary,  than 
this:  That  all  persons  who  wrongfully  contribute  in  any  manner 
to  the  commission  of  a  trespass  are  responsible  as  principals,  and 
each  one  is  liable  to  the  extent  of  the  injury  done. 

The  defendant  Daingerfield  being  present,  aiding  and  abetting 
and  instigating  Harrison,  was  equally  guilty  with  him  of  an  assanlt 
to  the  same  degree  as  if  he  had  fired  the  fatal  shot  himself. 

(Omitting  the  other  question.] 

Upon  the  whole  case  I  am  of  opinion  that  there  is  no  error  in  the 
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judgment  of  the  Circuit  Court,  and  that  the  same  should  be 
affirmed. 

Judgmeni  affirmed. 
The  other  judges  concurred. 

NoTB  BT  THB  RaPOBMUL— lo  R«fiina  ▼.  Salmoit,  48  U  T.  (N.  8.)  673,  three penons  w«Bt 
out  together  for  rifle  practioe.  They  selected  a  field  near  to  a  house  and  put  up  a  target 
in  a  tree  at  a  distance  of  about  100  yards.  Four  or  five  shots  were  fired,  and  by  one  of 
them  a  boy  who  was  in  a  tree  in  a  garden  at  a  distance  of  3B8  yards  was  killed.  It  was  not 
clear  whidi  person  fired  the  shot  that  killed  the  boy.  Held,  that  all  three  were  guilty  of 
manslaughter. 

OouERiDOB,  C.  J.,  said :  ^  I  am  of  opinion  that  the  conviction  was  ri^t  and  ought  to  be 
affirmed.  If  a  person  does  a  thing  which  in  itself  is  dangerous,  and  without  taking  proper 
precautions  to  prevent  danger  arising,  and  if  he  so  does  it  and  kills  a  person,  it  is  a  crim- 
inal act  as  sgalnst  that  person.  That  would  make  it  clearly  manslaughter  as  regards  the 
prisoner  whose  shot  killed  the  boy.  It  follows  as  the  result  of  the  culpable  negUgenee  of 
this  one  that  each  of  the  prisoners  is  answerable  for  the  acts  of  the  others,  they  all  being 
engaged  In  one  oonunon  pursuit/* 

Fold,  J.,  said:  ^lamof  thesameoptekm.  At  first  I  thought  it  was  necessary  to  show 
some  duty  on  the  part  of  the  prisoners  as  regards  the  boy,  but  I  am  now  satisfied  that  there 
was  a  duty  on  the  part  of  the  prisoners  toward  the  public  generally,  not  to  use  an  Instru- 
ment likely  to<»u8e  death,  without  taking  due  and  proper  precautions  to  prevent  injury  to 
the  public.  Looking  at  the  character  of  the  spot  where  the  firing  took  place,  there  was 
sufficient  evidence  that  all  three  prisoners  were  guilty  of  culpable  negligence  under  the 
circumstances.'* 

Lopis,  J.,  concurred. 

Stephen,  J.,  said:  **I  am  of  opinion  that  all  three  prisoners  were  guilty  of  manslaughter. 
The  culpable  omission  of  a  duty  which  tends  to  preserve  life  Is  homicide;  and  it  is  the 
duty  of  every  one  to  take  proper  precautions  In  doing  an  act  whidi  may  be  dangerous  to 
life.  In  this  case  the  firing  of  the  rifle  was  a  dangerous  act,  and  all  three  prisoners  were 
jointly  responsible  for  not  taking  proper  precautions  to  prevent  the  danger." 

Watkiic  Willums,  J„  concurred. 


Smith  v.  City  Council  of  Alexandria. 

(38  Gratt.  906.) 

Municipal  corporation  —  negUgence  —  gurfac&ioaUr. 

If  a  municipal  corporation,  in  filling  up  a  street,  unneoeeearily  and  negUgenUx 
tnms  water  which  formerly  flowed  through  the  gutters,  upon  the  adjoining 
lots,  it  is  liable  to  the  lot-owners  for  the  injury.* 

ACTION  for  injury  to  a  city  lot,  caused  by  the  turning  of  sur- 
face-water^ formerly  flowing  in  the  gutters,  upon  the  lots,  in 
the  grading  of  the  street  by  the  city  authorities.  The  defendant 
had  judgment  on  demurrer  below. 

*  See  Nw^ian  v.  City  of  Albany  (79  N.  Y.  470),  3S  Am.  Rep.  640. 
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John  W,  Johnson^  for  appellant. 
C.  E.  Stuarty  for  appellee. 

Burks,  J.  A  writ  of  error  to  the  judgment  below,  sustaining  a 
demurrer  of  the  defendants  to  the  plaintiff's  declaration,  presents 
the  only  question  for  decision  here,  to  wit,  whether  the  material 
allegations  being  admitted  by  the  demurrer  to  be  true,  the  declara- 
tion states  a  good  cause  of  action. 

The  suit  was  brought  to  i^ecover  compensation  for  damage  by 
water  to  the  plaintiff's  lot  in  the  city  of  Alexandria,  occasioned,  aa 
alleged,  by  the  grading  of  certain  streets  in  the  city  by  the  defend- 
ants, the  city  council. 

Among  the  powers  expressly  conferred  by  the  charter  upon  the 
city  council  is  the  power  "  to  pave,  make  and  repair  the  streets  and 
highways,  *  *  ♦  whenever  they  shall  deem  it  proper,  *  *  * 
to  open,  extend,  regulate,  pave  and  improve  the  streets  within  the 
limits  of  the  city;"  and  they  are  required  "to  make  to  the  person 
or  persons  who  may  be  injui*ed  by  such  opening  or  extension  just 
and  adequate  compensation  out  of  the  funds  of  the  corporation." 
Acts  of  1870-71,  ch.  73,  §  14.  No  compensation  is  provided  for 
any  persons  sustaining  damage  by  the  exercise  of  the  powers 
granted,  except  the  persons  just  mentioned,  for  whom  provision 
was  necessary  under  our  Constitution,  which  forbids  the  passage  of 
any  law  by  the  general  assembly,  *'  whereby  private  property  shall 
be  taken  for  public  uses  without  just  compensation."  Const  of 
Va.  art  5,  §  14. 

The  validity  of  this  legislative  act,  similar  to  the  charters  of 
most  of  our  cities  and  towns  in  respect  to  streets,  has  not  been  and 
cannot  be  questioned,  and  the  city  council  having  full  discretionary 
power  thereunder  to  improve  the  streets  of  the  city  by  grading 
them,  the  due  exercise  of  the  power  cannot,  in  the  nature  of  things, 
be  wrongful,  in  a  legal  point  of  view;  and  hence,  although  it  may 
be  attended  or  followed  by  damage,  as  a  necessary  incident,  to  the 
owners  of  adjacent  lots,  such  damage  is  what  is  known  in  the  law 
as  damnum  absque  injuria^  and  imposes  no  legal  liability. 

A  distinguished  jurist,  who  has  given  special  attention  to  tho 
law  of  municipal  corporations  in  his  valuable  treatise,  expresses  the 
pnnciple  thus:  '^  In  view  of  the  nature  of  streets  (explained  in  a 
former  chapter),  and  of  that  control  over  them  which  of  right  be- 
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longs  to  the  State,  and  of  the  nature  of  the  ownership  of  lots 
bounded  thercou,  whicli  implies  subjection,  if  not  consent,  to  the 
exercise  and  determination  of  the  public  will  respecting  what 
grades  or  changes  in  the  grades  thereof  shall,  from  time  to  time,  be 
found  necessary,  and  what  other  improvements  thereon  or  therein 
(within  the  legitimate  purposes  of  streets),  shall  be  found  expedient, 
it  results,  we  think,  that  adjoining  property  owners  are  not  enti- 
tled, of  legal  right,  Avithout  statutory  aid,  to  compensation  for 
damages  which  result  as  an  incident  or  consequence  of  the  exercise 
of  this  power  by  the  State  or  the  municipality  by  delegation  from 
the  State." 

'* Accordingly,"  he  says,  "  the  courts  by  numerous  decisions  in 
most  of  the  States  have  settled  the  doctrine  that  municipal  cor- 
porations, acting  under  authority  conferred  by  the  legislature  to 
make  and  repair,  or  to  grade,  level  and  improve  streets,  if  they 
exercise  reasonable  care  and  skill  in  the  performance  of  the  work 
resolved  upon,  are  not  answerable  to  the  adjoining  owner,  whose 
lands  are  not  actually  taken,  for  consequential  damages  to  his 
premises,  unless  there  is  a  provision  in  the  charter  of  the  corpora- 
tion, or  in  some  statute,  creating  the  liability."  2  Dill,  on  Mun. 
Corp.,  g§  783,  783. 

The  numerous  decisions  referred  to  by  the  learned  author  in  the 
note  to  section  783  show  that  the  doctrine  stated  in  the  text  pre- 
vails in  the  Federal  courts  and  in  almost  all  the  States  of  the 
Union.  We  think  it  has  its  foundation  in  the  principles  of  the 
common  law  and  must  prevail  here  as  elsewhere,  unless  and  until 
it  shall  be  modified  or  abrogated  by  legislation. 

The  following,  among  the  multitude  of  cases  cited,  are  selected 
as  in  point:  Callendar  v.  Marsh  (opinion  by  Chief  Justice  Parkbr), 
1  Pick.  418;  RadcliJ^^s  ExWs  v.  Mayor  (opinion  by  Chief  Justice 
Bronson),  4  Comst.  195;  Wilson  v.  MayoVy  1  Den.  595;  Smith  v. 
Corp.  of  Washington,  20  How.  135;  Mills  v.  City  of  Brooklyn,  32 
N.  Y.  489;  Carr  v.  Northern  Liberties,  35  Penn.  St.  324;  O'Connor 
V.  Pittsburgh  (opinion  by  Chief  Justice  Gibson),  18  id.  187;  CUy 
of  Delphi  V.  Evans,  ^Q  Ind.  90;  s.  c,  10  Am.  Rep.  12;  City  oj 
Madison  v.  Ross,  3  id.  236;  Ltee  v.  City  of  Minneapolis,  22  Minn. 
13;  Cheever  v.  Shedd,  13  Blatch.  258;  City  of  St.  Louis  v.  Oumo, 
12  Mo.  414;  Hoffman  v.  City  of  St.  Louis,  16  id.  651;  Keasy  v. 
Louisville,  4  Dana,  154  (opinion  by  Chief  Justice  Bobbbtson)| 
Mayor  t€    Council    of  Rome  v.    Omberg,    28    Qa.   46;    WhUe  r. 
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Yazoo  City,  27  Miss.  357;  Simmons  v.  City  of  Camden^  26  Ark. 
276;  8.  c,  7  Am.  Rep.  620;  Humes  v.  Mayor  £  Aldermen  of  Knox- 
mlky  1  Humph.  403;  Dorman  v.  City  of  Jacksonville^  13  Fla.  538; 
8.  c,  7  Am.  Rep.  253. 

Robertson,  C.  J.,  m  Keasy  v.  Louisville^  supra,  while  admitting 
the  general  rule  to  be  that  the  law  gives  no  damages  where  there 
has  been  neither  trespass  nor  uuisance,  seemed  to  think  that  there 
might  be  extreme  cases  where  the  deprivation  of  the  use  of  property 
not  touched  might  entitle  the  owner  to  compensation  from  the 
public.  Sec,  also,  Ashley  v.  Port  Huron  (decided  in  1877,  opinion 
by  CooLKY,  C.  J.),  35  Mich.  296;  8.  c,  24  Am.  Rep.  562 ;  Inman  v. 
Tnpp,  11  R  I.  520;  s.  c,  23  Am.  Rep.  520;  Pumpelly  v.  Oreen  Bay 
Company,  13  Wall.  166;  Baion  v.  B.  C.  M.  B,  B.  Co.,  51  N.  H. 
504 ;  8.  c,  12  Am.  Rep.  147. 

The  cases  agree,  that  the  exemption  from  liability  for  consequen- 
tial damages  depends  upon  or  rather  implies  the  due  exercise  of  the 
power  delegated  —  the  observance  of  reasonable  care  and  skill  in 
the  execution  of  the  work  undertaken;  for  as  has  been  correctly 
said,  the  pnnciple  is  a  general  one,  that  while  there  is  no  implied 
liability  for  damages  necessarily  occasioned  by  the  construction  of 
any  municipal  improvement  authorized  by  law,  yet  if  the  work  thus 
authorized  be  not  executed  in  a  proper  and  skillful  manner,  there 
will  arise  a  common-law  liability  for  all  damages  not  necessarily  in- 
cident to  the  work,  and  which  are  chargeable  to  the  unskillful  or 
improper  manner  of  executing  it.  2  Dill,  on  Mun.  Corp.  (2d  ed.), 
§  802,  and  cases  cited. 

In  the  case  of  Perry  v.  City  of  Worcester,  6  Gray,  544,  Chief 
Justice  Shaw,  after  stating  the  rule  of  exemption  from  liability  in 
an  action,  as  for  a  tort,  for  damage  necessarily  done  to  the  property 
of  another  in  the  execution  of  a  work  authorized  by  public  use, 
observes,  that  "  this  presupposes  that  the  public  work  thus  author- 
ized will  be  executed  in  a  reasonably  proper  and  skillful  manner, 
with  a  just  regard  to  the  rights  of  private  owners  of  estates.  If 
done  otherwise,  the  damage  is  not  necessarily  incident  to  the 
accomplishment  of  the  public  object,  but  to  the  improper  and 
unskillful  manner  of  doing  it.  Such  damage  to  private  prop- 
erty  is  not  warranted  by  the  authority  under  color  of  which  it  is 
done,  and  is  not  justifiable  by  it  It  is  unlawful,  and  a  wrong  for 
the  redress  of  which  an  action  of  tort  will  lie."    The  same  principle 
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isreaflbmed  by  the  same  eminent  jadge  in  Sprague  v.  City  of  Wor^ 
cester,  13  Gray,  193. 

And  Mr.  Justice  Blackburn  in  Mersey  Docks  v.  OibbsAnd  Same 
V.  Pierce,  11  H.  of  L.  Cas.  713  (marg.  p.),  remarks,  "that  though 
the  legislature  has  authorized  the  execution  of  the  works,  it  does 
not  thereby  exempt  those  authorized  to  make  them  from  the  obli- 
gation to  use  reasonable  care  that  in  making  them  no  unnecessiuy 
damage  be  done;  "  and  he  refers  to  BrtncY.  Oreat  Western  Ry,  Co.^ 
2  Best  &  Smith,  402,  411,  where  Mr.  Justice  Crompton  says,  that 
*^  the  distinction  is  now  clearly  established  between  damages  from 
works  authorized  by  statutes,  where  the  pai'ty  generally  is  to  have 
compensation,  and  the  authority  is  a  bar  to  an  action,  and  damage 
by  reason  of  the  works  being  negligently  done,  as  to  which  the  own- 
er's remedy  by  way  of  action  remains.  The  distinction  is  as  appli- 
cable to  works  executed  for  one  purpose  as  another.^'  The  cases  of 
Creal  v.  Ctiy  of  Keokuk,  4  G.  Greene,  47;  City  of  McGregor  v.  Boyle, 
34  Iowa,  268,  and  EUis  v.  Iowa  Ctty,  29  id.  229,  are  apposite  illus- 
trations of  the  principle  when  applied  to  the  grading  of  streets  and 
other  municipal  improvements.  See,  also,  opinion  of  Judge  Pear- 
son in  Meares  v.  Comers  of  Wilmington,  9  Ired.  73. 

It  remains  to  test  the  sufficiency  of  the  declaration  in  question 
by  the  principles  of  law  which  have  been  stated. 

At  the  first  view,  it  might  seem,  that  the  plaintiff  was  seeking  to 
recover  for  damages  necessarily  occasioned  by  the  mere  elevation  of 
the  streets  above  their  former  grade.  If  this  were  the  proper  con- 
struction of  the  declaration,  no  cause  of  action  would  be  shown. 
A  careful  examination  howevere  satisfies  us,  that  the  gravamen  of 
the  complaint  is  not  that  the  streets  were  elevated  by  the  grading 
whereby,,  and  whereby,  only,  damage  was  done  to  the  plaintiff's 
premises,  but  that  the  work  was  not  executed  with  care,  and  was 
done  so  negligently  and  improperly  as  to  cause  the  damage  for 
which  compensation  is  sought 

The  case  stated  is  substantially  this  : 

The  plaintiff  is  the  owner  of  a  corner  lot,  at  the  intersection  of 
two  streets  in  the  city  of  Alexandria,  which  lot  was  inclosed,  occu- 
pied and  used  by  him  as  a  coal  and  wood-yard  and  for  other  pur- 
poses. There  was  a  ditch  or  gutter  in  front  of  the  lot  on  each 
side,  which  conveyed  all  the  surface  water  that  flowed  by,  from,  and 
over  the  lot  to  the  intersection  of  the  said  streets,  and  thenoe,  by 
the  means  of  other  ditches  and  gutters,  it  passed  on  and  into  the 
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proper  channel  and  was  carried  off.  The  city  council  in  grading 
these  streets  elevated  them  three  feet  in  front  of  the  plaintiff's  lot, 
filled  up  the  ditches  and  gutters,  and  did  not  cut  others  or  provide 
other  means  for  the  water  to  flow  on  and  escape  as  formerly ;  and 
thus  the  water  was  stopped  and  thrown  back  on  the  plaintiff's  lot, 
causing  the  damage  specified  in  the  declaration,  for  which  compen- 
sation is  demanded. 

These  acts  of  the  city  council  are  all  charged  to  have  been  done 
'^negligently,  carelessly,"  &c.,  for,  the  terms,  ^'negligently,  care- 
lessly," etc.,  as  used  in  the  declaration,  should  be  taken,  we  think, 
as  applied  and  intended  to  be  applied  not  only  to  the  elevation  of 
the  streets,  but  also  to  the  filling  up  of  the  then  existing  ditches 
and  gutters  and  the  omission  to  cut  others  or  supply  other  means 
for  the  escape  of  the  water.  The  complaint  is  not  of  the  mere 
grading  of  the  streets,  a  work  which  the  council  was  authorized  by 
law  to  do,  but  of  the  negligent  and  improper  manner  in  which  the 
work  was  done,  causing  damage.  Whether  in  grading  it  was 
necessary  to  fill  up  the  ditches  and  gutters,  and  if  necessary, 
whether  it  was  practicable  to  substitute  other  sufficient  ditches  and 
gutters  to  take  the  water  off,  are  matters  of  fact  to  be  considered 
on  the  trial,  in  connection  with  the  other  circumstances  of  the 
case,  in  determining  the  question  of  negligence  in  the  execution  of 
the  work. 

Our  opinion  is,  that  the  judgment  of  the  corporation  court  of 
the  city  of  Alexandria  should  be  reversed,  the  demurrer  to  the  dec- 
laration overruled,  and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 


Clem  V.  Holmes. 

(38  Gratt.  7%3.) 

EMence  -^  9eduetion— pecuniary  ability  of  defendant. 

In  an  action  of  seduction  the  plainti£E  may  give  evidence  of  the  pecuniary 
ability  of  the  defendant.* 

ACTION  of  seduction.    The  opinion   states  the  pomt.      Tlie 
plaintiff  had  judgment  below. 

*To  same  effect.  White  v.  MurtlanA,  71  01.  260.    See,  also.  Brown  ▼.  Barnes  (JBO  Mich 
2]]),  38  Am.  Rep.  375,  and  note,  877. 
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Henry  C.  Alhn,  for  appellant. 
jr.  WaUon,  for  appellee. 

Staples^  J.  [Omitting  other  matters.]  The  second  ground  .of 
error  is,  that  in  an  action  for  seduction,  evidence  of  the  pecnniarj 
circumstances  of  the  defendant  is  not  admissible  byway  of  enhanc- 
ing the  damages  ;  and  the  Circuit  Court  therefore  improperly  al- 
lowed the  plaintiff  to  adduce  testimony  showing  the  value  of  the 
defendant's  estate. 

It  must  be  admitted  there  are  very  respectable  authorities  which 
fully  sustain  this  view .  It  is  so  laid  down  in  Wood's  Mayne  on 
Damages,  661 ;  and  the  case  of  Hodsoll  v.  Tayler,  L.  R,  9  Q.  B.  79, 
is  cited  as  authority ;  and  Lord  Mansfield,  is  quoted  as  saying  it 
should  be  immaterial  whether  the  damage  came  out  of  a  deep  pocket 
or  not.  The  learned  counsel  also  cites  Dain  v.  Wycoffy  3  Seld.  191, 
as  sustaining  the  same  rule.  Unfortunately  we  have  here  none  of 
the  reported  cases  on  the  subject ;  but  if  the  elementary  writers  are 
to  be  relied  on,  the  great  weight  of  modern  authority  is  the  other 
way  —  holding  it  to  be  competent  to  show  the  position  and  pecuni- 
ary condition  of  the  defendant  in  aggravation  of  damages.  Field 
on  Dam.,  §  699  ;  2  Greenl.  on  Ev.,  §  579  ;  5  Wait's  Act  and  Det 
668,  and  numerous  cases  there  cited,  2  Hilliard  on  Torts  520. 

It  is  a  matter  of  some  surprise  there  could  ever  have  been  a  ques- 
tion as  to  tho  admissibility  of  such  evidence.  As  has  been  well  said, 
the  damages  in  this  action  are  not  measured  by  the  mere  loss  of  ser- 
vice or  the  necessary  expenses  incurred  ;  but  they  are  given  also 
to  punish  the  seducer  for  the  anguish  and  dishonor  the  outrage 
brings  upon  the  parent.  These  damages  are  not  merely  compensa- 
ting—  they  may  be  exemplary  in  their  nature.  The  rank  and  con- 
dition of  tho  parties;  the  injury  to  the  most  sacred  feelings  and  affec- 
tions ;  the  shame  and  disgrace  cast  upon  the  family;  and  the 
anguish  of  mind  in  having  a  daughter  whose  society  brings  no 
comfort  to  the  parent,  and  whose  example  may  corrupt  other  mem- 
bers of  the  family,  are  all  proper  to  be  considered.  This  being  so, 
the  jury,  in  fixing  the  amount  of  tho  recovery,  may  and  ought  to 
have  reference  to  the  pecuniary  circumstances  of  the  defendant 
In  all  such  cases  the  wrong  is  aggravated  in  proportion  to  the  wealth 
and  position  and  rank  of  tlie  guilty  party.  All  of  which  may  be 
the  instruments  by  whieli  he  more  readily  accomplishes  his  purposes. 

A  verdict  whicli  would  he  absolutely  ruinous  to  a  man  in  moder- 
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ate  circamstances  would  scarcely  be  felt  by  one  possessed  of  a  large 
fortune,  and  would  be  but  an  invitation  to  a  renewal  of  the  offense 
whenever  the  opportunity  occured  for  its  commission.  If  the  jury 
believe  the  plaintiff  is  entitled  to  vindictive  damages  they  will  the 
more  readily  give  them  where  they  are  satisfied  the  defendant  is 
able  to  pay,  then  they  would  be  where  the  appeal  is  made  that  the 
verdict  would  reduce  the  defendant  to  bankruptcy  and  ruin.  At  all 
events  it  is  better  to  place  the  jury  in  full  possession  of  all  the  facts  as 
to  the  condition  and  circumstances  of  the  parties,  then  to  leave  them 
to  grope  their  way  in  the  dark,  and  to  base  their  verdict  upon  fanci* 
f ul  conjectures  and  rumors.  See  McAtday  v.  Birkhead,  13  Ired. 
28,  and  cases  already  cited. 


[Omitting  other  matters.] 
The  other  judges  concurred. 


JudgmerU  affirmed. 


BaCOIOALUPO  v.  OOMMOirWBALTH. 

(88Grmtt.807.) 

Oriminal  law — evidence  —  insanity  —  burden  of  proof, 

Whero    iDBanity  is  set  up  as  a  defense  in  a  criminal  action,  the  boiden  to 
on  the  defendant  to  prove  it  bejond  a  reasonable  doubt.* 

CONVICTION  of  assault  with  intent  to  kill.  The  opinion  states 
the  point. 

John  B,  Young  and  John  S.  Wise,  for  prisoner. 
Altomey-Oeneralf  for  Commonwealth. 

Christian,  J.  This  is  a  writ  of  error  to  a  judgment  of  the 
hustings  court  of  the  city  of  Richmond.  The  plaintiff  in  error 
was  convicted  in  said  court  of  an  assault  with  intent  to  kill  his 
wife,  Mary  Baccigalupo,  and  that  said  assault  was  made  feloniously 
and  maliciously. 

The  murderous  assault  was  distinctly  proved.  It  was  proved, 
that  on  the  night  of  the  15th  March,  1879,  the  prisoner,  while 

•Compare  BomvAr.  StaU  (68  Ala.  307),  85  Am.  Bep.  90. 
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walking  with  his  wife,  on  a  narrow  and  unfrequented  street  on  the 
bank  of  the  canal  basin,  made  a  sudden  assault  upon  her  and 
inflicted  upon  her  person  nine  wounds  with  a  knife,  and  attempted 
to  throw  her  in  the  canaL 

The  jury  found  him  guilty  of  this  offense,  and  fixed  the  term  of 
his  imprisonment  in  the  penitentiary  at  eight  years ;  and  thereupon 
the  said  court  entered  a  judgment  in  accordance  with  said  verdict 
To  this  judgment  a  writ  of  error  was  awarded  by  one  of  the  judges 
of  this  court 

In  the  petition  three  grounds  of  error  are  assigned,  to  wit : 

1.  That  the  court  erred  in  overruling  the  motion  to  quash  the 
writ  of  venire  facias. 

2.  That  the  court  erred  in  overruling  his  motion  in  arrest  of 
judgment 

3.  That  the  court  erred  in  overruling  his  motion  for  a  new  trial 
—  first,  upon  the  ground  that  the  verdict  was  contrary  to  the  law 
and  the  evidence  ;  and  second,  upon  the  ground  of  newly-discovered 
evidence. 

[Omitting  other  matters,  upon  the  second  head  of  the  third  point 
the  court  said  :] 

In  defense  to  a  criminal  prosecution  upon  the  ground  of  insanity, 
it  is  not  sufficient  that  the  evidence  should  be  of  such  a  character 
only,  as  to  produce  a  doubt  on  the  minds  of  the  jury,  but  the  onus 
probandi  is  always  on  the  accused  to  prove  such  insanity  to  their 
satisfaction. 

In  BoswelVs  case,  20  Oratt.  860,  one  of  the  grounds  of  error 
assigned  was  that  the  court  in  that  case  gave  to  the  jury  the  fol- 
lowing instruction,  to  wit :  ''That  every  man  is  presumed  to  be 
sane,  and  to  possess  a  sufficient  degree  of  reason  to  be  responsible 
for  his  crimes  until  the  contrary  is  proved  to  the  satisfaction  of  the 
jury."  In  commenting  upon  this  instruction,  the  president  of  this 
court  said,  "  I  think  this  instruction  is  unexceptionable.  *  ♦  * 
He  (the  counsel  for  the  accused)  seems  to  think  that  all  the  proof 
required  by  law  to  repel  the  said  presumption  was  only  so  much  as 
would  raise  a  rational  doubt  of  his  sanity  at  the  time  of  committing 
the  act  charged  against  him.  Now  I  think  this  is  not  law ;  and 
that  the  law  is  correctly  expounded  in  the  instruction  given  by  the 
court  There  are  certainly  several  American  cases  which  seem  to 
sustain  the  view  of  the  prisoner's  counsel.  But  I  think  the  decided 
weight  of  authority,  English  and  American,  is  the  other  way.    In 
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1  Whart.  Am.  Or.  Law,  §  71I9  the  writer  says :  '^  At  common  law 
the  preponderance  of  authority  is  that  if  the  defense  be  insanity, 
it  must  be  substantially  proved  as  an  independent  fact"  And  for 
this  proposition,  a  number  of  cases  are  cited.  And  after  reference 
to  many  of  them,  he  concludes  as  follows  :  '*'  I  think  the  fair  result 
of  them  all  is  to  show  that  insanity  when  it  is  relied  on  as  a  defense 
to  a  charge  of  crime  must  be  proved  to  the  satisfaction  of  the  jury, 
to  entitle  the  accused  to  be  acquitted  on  that  ground.  *  *  * 
The  law  presumes  every  person  sane  till  the  contrary  is  proved. 
The  Commonwealth  having  proved  the  corpus  delicti,  and  that  the 
act  was  done  by  the  accused,  has  made  out  her  case.  If  he  relies 
on  the  defense  of  insanity,  he  must  prove  it  to  the  satisfaction  of 
the  jury.  If  upon  the  whole  evidence  they  believed  he  was  insane 
when  he  committed  the  act  they  will  acquit  him  on  that  ground ; 
but  not  upon  any  fanciful  ground  that  though  they  believe  he  was 
then  sane,  yet  as  there  may  be  a  rational  doubt  of  such  sanity,  he 
is  therefore  entitled  to  an  acquittal.  Insanity  is  easily  feigned,  and 
hard  to  bo  disproved,  and  public  safety  requires  that  it  should  not 
be  established  by  less  than  satisfactory  evidence." 

These  principles  so  clearly  declared  by  the  unanimous  voice  of 
this  court  speaking  through  its  president  in  BoswelVs  case,  we  think 
apply  with  full  force  and  very  aptly  to  the  case  at  bar ;  and  upon 
the  whole  we  are  of  opinion  that  there  is  no  error  in  the  judgment 
of  the  said  hustings  court  of  the  city  of  Richmond,  and  that  the 
same  must  be  affirmed. 

Judfffnent  affirmed. 


Pbick  v.  Commonwealth. 

(88Qratt.819.) 

OrimirujU  law  — jurisdictioji — amendmenl  of  judgment. 

On  a  trial  for  morder,  a  verdict  was  rendered  of  involuntary  manslaaghter, 
and  the  jurj  assessed  a  fine.  The  court  thereupon  discharged  the  prisoner. 
Afterward,  at  the  same  term,  the  court  set  aside  the  judgment,  in  the  ab> 
sence  of  the  prisoner,  and  entered  judgment  for  the  fine  assessed,  and  fofl 
imprisonment.    Held,  valid. 

/CONVICTION  of  manslaughter.     The  opinion  states  the  case. 
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John  OHmeTy  for  appellant 

1%$  Attorney' General,  for  Oommon wealth. 

Akdbbson,  J.  The  plaintiff  in  error  was  indicted  in  the  Oountj 
Oourt  of  PittsylTania  county  for  murder.  On  the  25th  of  October, 
1879,  the  jury  rendered  a  verdict,  as  follows:  "  We,  the  jury,  find 
the  prisoner,  Nathaniel  L.  Price,  not  guilty  of  murder,  as  charged 
in  the  within  indictment,  but  guilty  of  involuntary  manslaughter, 
as  charged  therein,  and  fine  him  $500." 

It  appears  from  the  entry  made  on  the  record,  that  ^  thereupon 
proclamation  being  made  as  the  manner  is,  and  nothing  further 
appearing,  or  being  alleged  against  the  said  prisoner,"  the  court 
proceeded  to  enter  judgment,  and  did  enter  judgment,  in  the  fol- 
lowing words,  to  wit:  **  It  is  considered  by  the  court  that  the  said 
Price  be  discharged  of  this  prosecution,  and  go  thereof  without 
day." 

On  a  subsequent  day  of  the  same  term,  i.  e,,  on  the  28th  of  Octo* 
ber,  so  much  of  the  above  order  as  discharged  the  said  Price  and 
directed  that  he  go  thereof  without  day,  was  set  aside,  and  the  follow- 
ing order  was  entered :  "  The  court  doth  order  that  the  said  Price 
pay  to  the  Commonwealth  of  Virginia,  $500,  the  fine  ascertained 
by  the  jurors  in  their  verdict,  together  with  the  costs  of  this  prose- 
cution, and  in  addition  thereto,  that  said  Price  be  imprisoned  in 
the  jail  of  this  county  for  six  months,  and  that  he  remain  in  jail  at 
the  expiration  of  said  time  .until  the  fine  and  costs  are  paid;  and  it 
is  ordered,  that  said  Price  be  arrested  and  confined  in  jail  pursuant 
to  this  order;  and  it  is  ordered,  that  the  clerk  issue  proper  process, 
directed  to  the  sheriff,  commanding  him  to  arrest  said  Price  for  the 
purpose  aforesaid." 

On  the  same  day  the  said  Price  was  arrested  upon  a  writ  which 
issued  from  the  clerk's  oflfice  of  the  said  County  Oourt,  and  con- 
fined in  the  jail  of  Pittsylvania  county.  And  upon  his  petition 
to  the  judge  of  the  hustings  court  of  the  city  of  Danville,  a  writ  of 
habeas  oorptvs  was  issued  by  the  said  judge  to  the  sheriff  of  Pitt- 
sylvania county,  commanding  him  to  have  the  body  of  the  said 
Price,  together  with  the  day  and  cause  of  his  capture  and  detention, 
before  him,  on  the  day  designated,  at  the  court-house  of  the  city  of 
Danville.  The  return  and  answer  of  the  sheriff  shows  that  he  held 
the  said  Price  in  jail  under  the  aforesaid  judgment  of  the  County 
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Oourt  of  Pittsylvania ;  and  he  filed  with  his  return  a  certified  copy 
of  the  record  in  that  prosecution. 

The  judge  of  the  hustings  court,  upon  maturely  considering  the 
case,  was  of  opinion  that  the  said  Price  was  legally  detained  in 
custody,  and  remanded  him  to  the  jail  of  Pittsylvania  county,  to 
abide  the  aforesaid  judgment  of  the  County  Court  of  said  county 
of  the  28th  of  October,  1879,  and  gave  judgment  against  him  for 
the  costs.  To  which  judgment  of  the  hustings  court  Price  prayed 
for  a  writ  of  error  and  supersedeas  ;  which  was  allowed  by  one  of 
the  judges  of  this  court. 

The  court  is  of  opinion  that  the  judgment  of  the  County  Court  of 
the  25th  of  October,  discharging  the  prisoner  from  the  prosecution, 
and  directing  him  to  go  thereof  without  day,  was  erroneous.  The 
verdict  of  the  jury,  whilst  it  acquitted  him  of  the  felony  charged  in 
the  indictment,  convicted  him  of  involuntary  manslaughter;  which 
is  declared  by  statute  to  be  a  misdemeanor,  and  is  punishable  with 
fine  and  imprisonment.  This  finding  of  the  juiy  was  authorized 
by  the  statute,  which  provides,  that  on  an  indictment  for  felonious 
homicide,  the  jury  may  find  the  accused  not  guilty  of  the  felony, 
but  guilty  of  involuntary  manslaughter.  New  Crim.  Proc.,  ch.  17, 
§  27,  p.  95.  The  judgment  was  not  supported  by  the  verdict  It 
■was  clearly  a  conviction  for  a  misdemeanor,  and  it  was  the  province 
and  the  duty  of  the  court  to  ascertain  the  punishment  and  to  pass 
sentence  on  the  accused  therefor.  But  it  took  no  notice  of  his 
conviction  of  a  misdemeanor,  and  gave  judgment  for  his  discharge 
from  the  prosecution,  as  if  he  had  been  acquitted  by  the  verdict  of 
the  jury,  not  only  of  the  felony  but  of  all  offense,  and  had  not  been 
found  guilty  of  involuntary  manslaughter,  which  is  an  offense 
against  the  law  and  punishable  by  fine  and  imprisonment.  Was  it 
competent  for  the  court  to  strike  from  the  verdict  of  the  jury  so 
much  of  it  as  found  the  accused  guilty  of  a  misdemeanor  and  by  its 
judgment,  contrary  to  the  verdict,  to  acquit  him  of  all  offense  ? 
We  think  not 

But  was  it  competent  for  the  court  to  correct  the  error  ?  Could 
it  during  the  term  set  aside  the  erroneous  judgment,  and  enter 
judgment  for  such  punishment  as  the  law  annexed  to  the  offense, 
of  which  the  defendant  had  been  convicted  by  the  verdict  of  the 
jury,  and  which  it  was  the  province  and  the  duty  of  the  court  to 
ascertain  and  adjudge?  It  is  an  old  and  well-established  rule  that 
all  the  proceedings,  orders,  judgments  and  decrees  of  the  court  are 
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in  the  breast  of  the  court  antil  the  end  of  the  term,  and  in  general 
subject  to  its  rescission  and  alteration.  This  was  conceded  by  Mr. 
Justice  Miller  in  Ex  parte  Lange,  18  WalL  163^  167,  though  he 
insists  that  there  must  in  the  nature  of  the  power  thus  exercised  by 
the  court  bo  in  criminal  cases  some  limit  to  it  In  that  case  it  was 
held  by  the  Supreme  Court  that  the  Circuit  Court  exceeded  its 
authority  in  setting  aside  its  first  judgment  and  entering  a  differ- 
ent judgment,  though  the  change  was  made  during  the  same  tenn. 
The  law  authorized  in  that  case  imprisonment  not  exceeding  one 
year,  or  a  fine  not  exceeding  $200.  The  court  through  inadvert- 
ence imposed  both  punishments,  when  it  could  rightfully  impose 
but  one.  After  the  fine  was  paid  and  passed  into  the  treasury,  and 
the  prisoner  had  suffered  five  days  of  his  one  yearns  imprisonment, 
the  court  set  aside  its  former  judgment  and  sentenced  him  to  one 
year's  imprisonment  from  that  time.  A  majority  of  the  court  held 
with  Mr.  Justice  Miller  that  there  was  a  limit  to  the  above  rule, 
and  that  it  did  not  apply  in  this  case  when  the  judgment  had  been 
partly  executed.  Mr.  Justice  Clifford,  in  an  able  opinion,  and  Mr. 
Justice  Strong,  dissented  from  the  opinion  of  the  court,  upon  the 
ground  that  the  matter  was  in  the  breast  of  the  court  during  the 
term,  and  upon  the  further  ground  that  the  Supreme  Court  had 
not  jurisdiction  to  revise  the  decision  of  the  Circuit  Court  in  a 
criminal  case  upon  the  writs  of  liaieas  corpus  and  certiorari. 

No  man  can  be  twice  lawfully  punished  for  the  same  offense. 
In  civil  cases  the  maxim  is  nemo  debit  bis  vexari  pro  una  et  eadem 
causa.  In  the  criminal  law  the  same  principle  is  expressed  in  the 
Latin  phrase,  nevio  debit  bis  puniri  pro  una  delicto.  And  Bx  parte 
Laiige,  supra,  was  decided  mainly  upon  this  principle  —  that  is, 
that  no  one  ought  to  be  punished  twice  for  the  same  offense.  The 
common  law  goes  further,  and  forbids  a  second  trial  for  the  same 
offense,  whether  the  accused  had  suffered  punishment  or  not,  if  in 
the  first  trial  he  had  been  acquitted  or  convicted.  And  hence  the 
plea  of  autrefois  acquit  or  autrefois  convict  is  a  good  defense  to  a 
criminal  prosecution. 

The  case  under  judgment  does  not  fall  within  the  inhibition  of 
either  of  the  foregoing  principles.  The  defendant  was  not  sub- 
jected to  punishment  twice  for  the  same  offense.  Nor  was  he  sub- 
jected to  second  trial  for  the  same  offense,  for  which  he  had  been 
before  tried  and  acquitted,  or  convicted.  He  was  certainly  not 
subjected  to  punishment  twice  for  the  one  offense;  but  by  the  first 
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jadgment  was  discharged  from  prosecution  and  permitted  to  go  at 
large,  before  sentence  had  been  pronounced  against  him  for  misde- 
meanor of  which  he  had  been  convicted  by  the  verdict  of  the  jury; 
and  the  court  afterward  pronounced  against  him  the  sentence  of 
the  law  annexed  to  the  commission  of  the  offense  of  which  he  had 
been  found  guilty  ;  but  before  proceeding  to  pronounce  such  sen- 
tence, set  aside  the  erroneous  judgment  of  acquittal,  which  was 
still  under  its  control,  it  being  during  the  same  term  of  the 
court,  and  no  injury  or  injustice  resulting  thereby  to  the  defendant, 
in  consequence  of  the  first  judgment  having  been  executed. 

In  Fifer^s  case,  14  Gratt.  710,  it  was  held,  Allen,  J.,  delivering 
the  opinion,  in  which  the  other  judges  concurred,  that  the  judg- 
ment is  entire,  and  when  a  verdict  is  passed,  is  the  sentence  of  the 
law  upon  the  result  of  the  proceedings.  The  court  say  :  "  It  be- 
comes when  rendei-ed  an  entire  judgment  upon  the  facts  as  found, 
and  in  the  language  of  the  books  finishes  the  proceedings ;  and  it 
would  seem  to  follow  that  as  the  judgment  is  the  determination  of 
law  upon  the  verdict,  or  particular  state  of  facts,  it  cannot  be 
divided,  and  a  part  of  the  final  sentence  be  pronounced  at  one  term, 
and  after  having  to  that  extent  passed  entirely  from  the  control  of 
the  court,  that  it  should  at  a  subsequent  period,  take  up  the  same 
finding,  and  pronounce  another  sentence  in  addition  to  the  one  al- 
ready entered  upon  the  same  state  of  facts." 

But  in  this  case  after  the  first  judgment  was  entered  it  had  not 
entirely  passed  from  the  control  of  the  court,  but  remained  in  the 
breast  of  the  court  until  the  end  of  the  term,  subject  to  revision, 
alteration,  or  rescission,  no  injustice  or  injury  being  done  thereby  to 
the  defendant.  It  was  therefore  proper  that  the  judgment  which 
had  been  entered  probably  through  inadvertence,  and  with6ut  due 
consideration,  whilst  during  the  term  the  whole  subject  matter  was 
under  the  control  of  the  court,  should  be  set  aside,  and  an  entire 
judgment  rendered  in  conformity  to  the  requirements  of  the  law, 
upon  the  facts  as  found  by  the  jury. 

And  it  was  not  necessary,  that  the  defendant  should  be  person- 
ally present,  when  said  judgment  was  rendered.  In  the  above  case 
it  was  held  that  in  misdemeanors  the  personal  presence  of  the  de- 
fendant is  not  necessary  at  the  trial ;  a  verdict  and  judgment  for 
the  fine  may  be  found  and  rendered  in  his  absence.  A  capias  to 
hear  judgment  is  not  now  necessary —  '^  And  if  such  judgment  re- 
quires  an  infamous  or  corpoi-eal  punishment,  the  court  may  make 
Vol.  XXXVI— 101 
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tnoh  order  as  may  be  necessary  for  the  arrest  of  the  person  against 
whom  the  judgment  is,  and  for  the  execation  of  the  judgment.'' 
Code  of  1873,  ch.  203,  §  21,  p.  1253. 

It  was  not  error  therefore  to  render  judgment  against  the  defend- 
ant in  his  absence. 

TTpon  the  whole  the  court  is  of  opinion  that  there  is  no  error  in 
the  judgment  of  the  hustings  court  of  the  city  of  Danville,  and  that 
the  same  be  affirmed. 

Judgment  affirmsd. 
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Statb  y«  Baltimorb  akd  Ohio  Railboad  OoHPAmr. 

(15  W.  Va,  888.) 

Corporation — UabU  to  indictmmt  for  8dl)b{UhJ>reaking  —  toluU  oonstUutes  the 

offense. 

A  oorporatioik  is  liable  to  indictment  for  Sabbath-breaking,  but  in  the  case  of 
a  railroad  company,  its  assent  cannot  be  inferred  by  proof  of  the  paseage  of 
a  slBgle  tjrain  over  the  railroad  on  Sunday. 

/^ONVICTION"  of  a  railroad  company  of  Sabbath-breaking. 

(7.  BoggesSy  for  plaintiff  in  error. 

(7.  W,  Dailey,  for  defendant  in  error. 

Greek,  President.  The  demurrer  to  the  indictment  in  this  case 
presents  the  question:  Can  a  corporation  be  indicted  for  a  misde- 
meaner,  and  if  so,  what  must  be  the  nature  of  such  misdemeanor? 
A  clear  view  of  the  extent  and  character  of  the  liability  of  a  cor- 
poration in  a  civil  suit  for  torts  must  be  had  before  we  can  deter- 
mine whether  it  can  be  indicted  for  a  misdemeanor.  It  was  at  first 
doubted  whether  a  corporation  wus  in  any  case  liable  in  a  civil  suit 
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for  a  tort  of  its  agents,  and  especially  whether  an  action  of  trespass 
would  lie  against  a  corporation .  When  these  doabts  were  enter- 
tained the  business  transactions  of  corporations  were  very  limited; 
and  the  public  had  but  little  interest  in  the  question.  The  pubUc 
would  have  suffered  but  little  inconvenience,  had  the  courts  held 
that  a  corporation  was  in  no  case  responsible  for  the  torts  of  its 
agents.  But  in  modern  times  a  large  proportion  of  business  trans- 
actions was  performed  by  corporations;  and  if  they  were  not 
responsible  for  any  torts  of  their  agents,  the  public  would  obviously 
be  subjected  to  intolerable  inconvenience  and  wrongs.  The  courts 
have  accordingly  long  since  solved  these  doubts  in  favor  of  the 
responsibility  of  corporations  for  the  torts  of  their  agents,  whether 
these  torts  &ro  to  be  redressed  by  actions  of  trespass  on  the  case  or 
trespass  vi  et  armis.  The  modern  authorities  all  agree  that  corpo- 
rations arc  liable  for  torts  committed  by  their  agents  in  the  dis- 
charge of  the  business  of  their  employment  and  within  the  proper 
range  of  such  employment ;  and  that  too,  whether  the  tort  be  one 
the  responsibility  for  which  is  to  be  enforced  by  an  action  on  the 
case,  or  by  trespass.  See  Yarbrouyh  v.  Bank  of  England y  IG  East, 
C;  Rex  \.  Mayor  of  Stratford-upon-Avon,  14  id.  348;  lieginav.  Bit- 
mingham  and  Gloucester  Railway  Co.,  3  Ad.  &  E.  (N.  S.)  223; 
Maud  v.  Monmouthshire  Canal  Co.,  4  Man.  &  G.  452;  Chestnut  HiU 
£  Spring  H.  T.  Co.  v.  Rutter,  4  S.  &  R.  10 ;  8  Am.  Dec.  675 ;  Wliite- 
nian  v.  Wilmington  £  Susquehanna  R.  Co.,  2  Harr.  514;  Bloodgood  v. 
Mohawk  <&  Hudson  River  Railroad  Co.,  14  Wend.  51;  Hay  v. 
Cohoes  Co.,  3  Barb.  42;  Underwood  v.  Newport  Lyceum, 5  B.  Monr. 
130;  Humes  v.  Mayor  of  Knoxville,  1  Humph.  403;  Hazen  v.  Bos- 
ion  <&  Maine  R.  R.  Co.,  2  Gray,  574;  Illinois  Central  R.  R.  Co.  v. 
Reedy,  17  111.  580  ;  Baylor  v.  Bait.  &  Ohio  R.  R.  Co.,  9  W.  Va.  270. 
But  some  courts  in  modern  times  have  held  that  a  corporation  is 
not  liable  for  the  willful  acts  of  its  agents,  though  done  within  the 
proper  range  of  its  employment,  and  that  if  in  the  discharge  of  the 
business  of  this  employment  the  servant  pursues  his  own  whim  or 
caprice,  and  acts  upon  his  own  impulse,  the  corporation  would  not 
be  responsible  for  such  tort,  but  only  the  servant  personally,  unless 
it  13  proven  that  the  tort,  was  done  by  the  command  or  with  the 
assent  of  the  corporation.  See  Philadelphia,  Germantown  £  Mor- 
risiown  Railroad  Co.  v.  Wilt,  4  Whart.  143;  Fox  v.  Northern 
Liberties,  3  W.  &  S.  103;  Illinois  Central  Railroad  Co.  v.  Dotoney^ 
18  HL  259.  But  the  reasoning  on  which  these  decisions  are  based,  it 
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seems  to  me,  is  hardly  consistent  with  the  grounds  on  which  other 
decisions  have  been  based.  See  State  v.  Vermont  Central  Railroad 
Co.^  27  Yt  108 ;  South  Eastern  Railway  v.  European  &  American 
Telegraph  Co.,  24  Eng.  L.  &  Eq.  513;  Queen  v.  Great  North  of 
Englaful  Railway,  9  Q.  B.  315 ;  Maud  y.  The  Monmouthshire  Canal 
Co.,  4  M.  &  G.  (43  E.  C.  L.)  452. 

Doubts  have  been  entertained  about  the  proper  form  of  action 
against  a  corporation  in  case  of  a  willful  tort  by  its  agent ;  but  it 
seems  to  me  the  weight  of  reason  is  in  favor  of  holding  the  com- 
pany responsible  in  a  civil  suit^  where  the  tort  though  willful  has 
been  committed  by  its  agent  in  the  discharge  of  the  business  of 
the  corporation,  without  any  other  proof  of  the  assent  of  the  cor- 
poration. It  would  seem  strange  to  hold^  for  instance,  that  a  rail- 
road company  was  responsible  for  cattle  killed  carelessly  upon  its 
track,  but  not  liable  if  it  was  done  purposely  by  the  engineer, 
without  proving  that  it  directed  it  to  bo  done  or  approved  of  it 
being  done.  It  seems  to  me  that  in  a  civil  action  a  corporation 
should  be  held  virtually  to  assent  to  all  the  acts  of  its  agents  and 
servants  done  in  the  regular  course  of  their  employment  A  cor- 
poration really  exists  and  acts  only  by  its  agents,  and  must  be  held 
responsible  in  a  civil  suit  for  the  acts  of  the  agent  done  in  the  dis- 
charge of  the  business  of  their  employment,  whether  done  negli- 
gently or  on  purpose.  The  true  view  probable  in  such  case  is,  that 
the  acts  of  the  agent  of  a  corporation  should  be  regarded  as  the 
acts  of  the  agent  of  a  private  person  when  done  in  the  presence  of 
his  employer.  A  corporation  is  a  mere  entity  inappreciable  to  the 
senses,  and  cannot  strictly  be  said  to  be  either  present  or  absent, 
when  its  agent  in  the  transaction  of  its  business  commits  a  tort 
Many  cases  seem  to  regard  it  as  then  absent  But  it  being  a  mere 
fiction  whether  wo  regard  it  as  present  or  absent,  it  would  seem  to 
be  more  just  and  reasonable  in  a  civil  suit  to  hold  a  corporation 
responsible  for  the  torts  of  its  agents  in  such  cases  as  an  individual 
would  bo  responsible  for  the  acts  of  his  agents  done  in  his  presence  ; 
and  when  so  done  an  individual  may  be  held  responsible  for  the 
torts  of  his  agent,  though  they  be  willful  and  though  the  principal 
has  been  merely  passive.  See  Morse  v.  Auburn  di  S.  R.  R.  Co.,  10 
Barb.  621  ;  Vandegrift  v.  Rediker,  2  Zabr.  185. 

If  a  corporation  is  not  thus  to  be  held  responsible  in  all  cases  of 
civil  suits  against  it  for  torts  willfully  committed  by  its  authorized 
agents  within  the  scope  of  their  employment  without  any  evidenot 
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of  their  assent  to  the  tort,  this  is  certainly  so  in  some  cases.  Thus 
where  a  railroad  company  runs  trains  before  condemning  the  land, 
and  the  trespass  by  the  corporation  is  only  shown  by  the  act  of  its 
employees  in  running  the  train,  yet  an  action  of  trespass  lies  in 
such  case  against  the  corporation  without  further  proof  of  their 
lissent.  See  Hazen  v.  Boston  £  Maine  Railroad,  2  Gray,  574 ; 
Eioard  v.  Latorencehurg  £  Upper  Mississippi  Railway,  7  Port. 
(Ind.)  711  ;  ffall  v.  Pickering,  40  Me.  548.  These  decisions  seem 
to  be  based  on  the  tacit  admission  that  the  corporation  was  to  be 
regarded  as  present  when  its  agent  committed  the  trespass,  there 
being  no  proof  other  than  the  act  of  the  agents  of  the  assent  of  the 
corporation;  for  against  an  individual,  trespass  will  lie  for  the  willful 
torts  of  the  servant,  provided  it  is  done  in  the  presence  of  the 
principal.     Cliandlery.  Broughton,  1  C.   &  N.  (1  Exch.)  29.     See 

1  Kedf.  on  Railw.  510  to  516. 

The  modem  authorities  hold  corporations  responsible  for  the  acts 
of  their  agents,  though  willfully  or  maliciously  done.  Thus  a  cor- 
poration may  be  responsible  for  a  libel  published  by  its  authorized 
agents.  A  railway  company  has  been  held  liable  for  its  agent 
telegraphing  along  its  line  that  a  banker  had  stopped  payments. 
See  Whitefieldy.  Southeast  Railway  Co,,  referred  to  in  21  How.  212. 
It  has  also  been  held  liable  for  a  libel  in  a  report  made  to  the  stock- 
holders by  the  directors.  See  Philadelphia,  Wilmington  £  Baltiinore 
Railroad  Co.  v.  Quigley,  21  How.  202.  So  too  a  corporation  was 
held  liable  for  a  libel  in  Manyard  v.  Firemen^s  Fund  Insurance  Co. 
34  CaL  48  ;  so  in  XatioTial  Exchange  Company  of  Glasgow  v.  Drew, 

2  Macq.  H.  L.  Cas.  103,  a  corporation  was  held  liable  for  a  fraudu- 
lent misrepresentation  of  its  affairs  in  a  report,  whereby  a  party 
was  induced  to  purchase  its  stock.  And  in  Ooodspeed  y.  Bast  Had' 
dam  Bank,  22  Conn.  G30,  it  was  held  that  an  action  for  a  malicious 
prosecution  coald  be  sustained  against  a  corporation.  In  the  Atlantic 
£  Great  Western  Railway  Co.  v.  Dunn,  13  Ohio  St  162,  and  in 
Pittsburg y  Fort  Wayne  £  Chicago  Railroad  Co.  v.  John  Shiper,  id. 
157,  it  was  decided  that  a  corporation  might  be  subjected  to 
exemplary  or  punitive  damages  for  tortious  acts  of  its  agents  or 
servants  done  within  the  scope  of  their  authority ;  and  in  Moore  ▼• 
Pitchburg  Rmlway  Co.,  4  Gray,  465,  that  a  corporation  might  be 
sued  for  an  act  of  its  servant  while  acting  within  his  authority 
which  amounted  to  an  assault  and  battery. 

We  will  now  consider  whether  a  corporation  is  in  any  case  liabb 
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to  indictment  When  it  was  questioned  whether  a  corporation  could 
be  sued  for  any  tort,  it  was  also  doubted  whether  it  could  be  in  any 
case  indicted.  If  it  was  incapable  in  its  corporate  capacity  of  com- 
mitting a  tort,  it  would  seem  necessarily  to  follow  that  it  could  in 
no  case  be  indicted.  Lord  Holt  in  an  anonymous  case,  1  Mod.  559, 
.is  reported  as  saying  :  "  A  corporation  is  not  indictable,  but  the 
particular  members  are."  It  may  be  now  however  regarded  as 
settled,  not  only  that  a  corporation  may  be  sued  in  tort,  but  that  it 
may  be  indicted  for  a  failure  to  perform  certain  public  duties  which 
the  law  or  its  charter  imposed  upon  it.  See  Reguia  y.  Birmingham 
£  Oloitcester  Ry,  Co.^  9  C.  &  P.  469;  Susquehanna  <&  Baltimore  Turn* 
pike  Co.  V.  People,  15  Wend.  267;  Commonwealth  v.  Proprietors  of  New- 
hnryport  Bridge,  9  Pick.  142.  But  a  distinction  was  formerly  taken 
between  acts  of  non-feasance,  as  a  failure  to  perform  certain  publio 
duties,  and  acts  of  misfeasance  by  the  agents  of  a  corporation.  In 
the  one  case  they  have  been  admitted  to  be  liable  to  indictment, 
but  in  the  other  they  have  been  held  by  some  courts  not  to  be  so 
liable.  Thus  in  the  case  of  the  Comrnonwealth  v.  President,  Direct^ 
ors  and  Company  of  the  Swift  Gap  Turnpike  Company,  2  Va.  Cas. 
362,  decided  in  1823,  it  was  held  that  a  corporation  was  not  indict- 
able for  a  nuisance  for  obstructing  a  highway  by  digging  it  up  and 
placing  therein  large  quantities  of  stone  and  dirt.  The  general 
court  in  so  holding  expressed  no  opinion  ;  but  it  was  probably  so 
held  because  the  act  for  which  they  were  indicted  was  an  act  of 
misfeasance  by  the  agents  of  the  corporation,  for  which  the  court 
was  of  opinion  that  their  agents  alone  could  be  indicted.  And  in 
State  V.  Oreat  Works  Milling  and  Manufacturing  Company^  20 
Me.  41,  decided  as  late  as  1841,  it  was  held  that  a  corporation  could 
not  be  indicted  for  a  nuisance  in  erecting  a  dam  across  a  navigable 
river.  Westok,  C.  J.,  in  delivering  the  opinion  of  the  court  says: 
"A  corporation  is  created  by  law  for  certain  beneficial  purposes ; 
it  can  neither  commit  a  crime  or  misdemeanor,  by  any  positive 
or  affirmative  act,  nor  incite  others  to  do  so  as  a  corporation.  ♦  *  ♦ 
There  are  cases  where  quasi  corporations  are  indictable  for  neglect 
of  duties  imposed  by  law.  Towns,  for  instance,  chargeable  with 
the  maintenance  of  public  highways  are  by  statute  indictable  for 
any  fetilure  of  duty  in  this  respect  The  corporation  here  attempted 
to  be  charged  has  violated  no  duty  imposed  upon  it  by  statute. 
Whatever  has  been  done  was  by  the  hand  or  procurement  of  indi- 
viduals.   They  may  be  indicted  and  punished,  and  the  nuisance 
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ftbated.  In  our  opinion  the  individnals  concerned,  and  not  the 
corporation,  must  be  held  criminally  answerable  for  what  has  been 
done." 

Bat  these  views  have  in  modem  times  been  very  generally  repu- 
diated ;  and  it  is  now  very  generally  held  that  a  corporation  may 
be  indicted  for  a  nuisance;  and  tboagh  in  some  cases,  in  which 
indictments  have  been  sustained  against  them,  it  might  be  possible 
perhaps  to  sustain  them,  on  the  ground  that  in  permitting  the  nui- 
sance which  had  been  erected  by  their  agents,  they  violated  a  public 
duty,  and  thus  some  of  these  cases  might  be  regarded  as  indicts 
ments  for  non-feasance,  yet  they  were  not  based  on  such  a  view, 
but  were  placed  on  the  broad  ground  that  corporations  are  indict- 
able, not  merely  for  non-feasance  of  duty,  but  for  misfeasance  of 
their  agents;  and  the  distinction  between  non-feasance  and  mis- 
feasance by  their  agents  is  distinctly  repudiated.  Thus  in  the  case 
of  Regina  v.  OrecU  North  of  England  Railway  Co.^  9  Ad.  ft  E. 
(N.  S.)  319,  decided  in  184G,  it  was  held  that  a  railroad  company 
might  be  indicted  for  cutting  through  and  obstructing  a  public 
highway.  Lord  Denmak,  C.  J.,  in  delivering  the  opinion  of  the 
court,  says:  "  The  question  is  whether  an  indictment  will  lie  at 
common  law  against  a  corporation  for  a  misfeasance,  it  being 
admitted  in  conformity  with  undisputed  decisions  that  an  indict- 
ment may  be  maintained  against  a  corporation  for  non-feasance. 
All  preliminary  difficulties,  as  to  the  serving  of  process,  the  mode 
of  appearing  and  pleading,  and  enforcing  judgment,  are  by  this 
omission  swept  away.  Bud  the  argument  is,  that  for  a  wrong  act 
a  corporation  is  not  amenable  to  an  indictment,  though  for  a  wrong 
admission  it  undoubtedly  is,  assuming,  in  the  first  place,  that  there 
is  a  plain  and  obvious  distinction  between  the  two  species  of  offense 
*  *  but  if  the  distinction  were  easily  discoverable,  why 
should  a  corporation  be  liable  for  the  one  species  of  offense 
and  not  the  other?  The  startling  incongruity  of  allowing  the 
exemption  is  one  strong  argument  against  it.  The  law  is  often 
entangled  in  technical  embarrassments;  but  there  is  none  here.  It 
is  as  easy  to  charge  a  person  or  a  body  corporate  with  erecting  a  bar 
across  a  public  road  as  with  the  non-repair  of  it ;  and  they  may  as 
well  be  compelled  to  pay  a  fine  for  the  act  as  for  the  omission. 

*^  Some  dicta  occur  in  old  cases  that '  a  corporation  cannot  be 
guilty  of  treason  or  felony,' and  it  might  be  added 'of  perjury 
or  offenses  against    the  person.'      The  Court  of  Gommon  Pleas 
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lately  held  that  a  corporation  might  be  sued  in  trespass.  Maud 
Y.  Monmouthshire  Canal  Co.,  4  Man.  &  G.  452;  but  nobody  has 
sought  to  fix  them  with  acts  of  immorality.  These  plainly  de- 
rive their  character  from  the  corrupted  mind  of  the  person  commit- 
ing  them  and  are  violations  of  the  social  duties  belonging  to  men  and 
subjects.  A  corporation,  which  as  such  has  no  such  duties,  can- 
not be  guilty  in  these  cases;  but  it  may  be  guilty  of  commanding 
acts  to  be  done  to  the  nuisance  of  the  community  at  large.  The 
late  case  of  Regina  v.  Birmingham  £  Gloucester  By.  Co.,  3  Q.  B. 
223,  was  confined  to  the  state  of  things  then  before  the  court,  which 
amounted  to  a  non-feasance  only ;  but  was  by  no  means  intended 
to  deny  the  liability  of  a  corporation  for  misfeasance. 

^*  We  are  told  that  this  remedy  is  not  required  because  the  indi- 
viduals who  concur  in  voting  the  order,  or  in  executing  the  work, 
may  be  made  answerable  for  it  by  criminal  proceedings.  Of  this 
there  is  no  doubt;  but  the  public  knows  nothing  of  the  former;  and 
the  latter,  if  they  can  be  identified,  are  commonly  persons  of  the 
lowest  rank,  wholly  incompetent  to  make  any  reparation  for  the 
injury.  There  can  be  no  effectual  means  of  deterring  from  an  op- 
pressive exercise  of  power  for  the  purpose  of  gain,  except  the  remedy 
by  an  indictment  against  those  who  truly  commit  it,  that  is,  the 
corporation  acting  by  its  majority;  and  there  is  no  principle  which 
places  them  beyond  the  reach  of  the  law  for  such  proceed  ings.^' 

I  have  quoted  this  opinion  at  length,  because  it  lays  down  clearly 
principles  which  have  been  generally  adopted  in  this  country. 
Thus  in  State  v.  Morris  S  Essex  R.  R.  Co.,  3  Zabr.  360,  an  indict- 
ment was  sustained  against  a  railroad  company  for  erecting  a  depot 
on  a  public  highway.  Chief  Justice  Gbeen,  delivering  the  opinion 
of  the  court,  says:  ''  But  it  is  said,  that  although  a  corporation  may 
omit  to  perform  acts  made  obligatory  upon  it  by  law,  and  thus  be 
liable  for  non-feasance,  yet  from  its  very  nature  it  cannot  use  force, 
and  therefore  cannot  commit  any  act  involving  force,  and  which 
must  be  charged  to  have  been  committed  vi  et  armis.  This  argu- 
ment rests  entirely  upon  the  disability  of  a  corporation  to  commit 
any  act  of  trespass  or  positive  wrong,  and  applies  to  its  capacity  to 
commit  civil  as  well  as  criminal  injuries.  It  is  the  very  argument 
by  which  it  is  sought  to  be  established  that  no  action  for  a  trespass 
or  tort  would  lie  against  a  corporation.  But  it  has  been  well  said, 
that  if  a  corporation  has  itself  no  hands  with  which  to  strike,  it 
nuiy  employ  the  hands  of  others;  and  it  is  now  perfectly  well  settled* 
Vol.  XXXVI— 102 
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contrary  to  the  ancient  authorities,  that  a  corporation  is  liable 
civiHfer,  for  all  torts  committed  by  its  servants  by  authority  of  the 
corporation,  express  or  implied.  Thus  it  is  liable  in  trover  or  in 
case  for  indirect  injuries  resulting  from  tortious  acts,  in  trespass 
qtMre  clausum  fregit,  or  trespass  vi  et  arm  is  to  personal  property, 
and  in  ejectment.  So  a  corporation  may  be  guilty  of  a  disseisin  or 
even  of  an  assault  and  false  imprisonment." 

These  positions  are  sustained  by  numerous  authorities  cited,  and 
the  chief  justice  says  of  them:  "These  cases  have  all  arisen  within 
the  present  century  and  are  certainly  in  conflict  with  the  ancient 
doctrine."     He  then  proceeds  thus: 

"  It  is  further  objected  that  a  corporation  aggregate  cannot  be 
liable  to  indictment  for  any  crime  because  the  commission  of  the 
criminal  act  is  not  warranted  by  their  corporate  powers.  This  ar- 
gument pushed  to  its  legitimate  conclusion,  would  exempt  a  cor- 
poration from  all  liability  for  wrongs  civil  as  well  as  criminal.  It 
is  true  there  are  crimes  (perjury,  for  example)  of  which  a  corpora- 
tion cannot  in  the  nature  of  things  be  guilty.  There  are  other 
crimes,  as  treason  and  murder,  for  which  the  punishment  imposed 
by  law  cannot  be  inflicted  upon  a  corporation.  Nor  can  they  be 
liable  for  any  crime  of  which  a  corrupt  intent  or  fnalus  animus  is 
an  essential  ingredient.  But  the  erection  of  a  mere  nuisance 
involves  no  such  element.  It  is  totally  immaterial  whether  the 
person  erecting  the  nuisance  does  it  ignorantly  or  by  design,  with 
a  good  intent  or  evil  intent,  and  there  is  no  reason  why  for  such 
an  offense  a  corporation  should  not  be  indicted." 

For  a  like  offense  an  indictment  against  a  railroad  company  was 
sustained  in  Stale  v.  Vermo7tt  Central  Railroad  Co.,  27  Vt  107. 
In  the  Cmnmonwealth  v.  Proprietors  of  New  Bedford  Bridge  Co,,  2 
Gray,  339,  an  indictment  was  sustained  against  a  corporation  for  a 
nuisance  in  the  erection  of  a  bridge  across  a  navigable  stream. 
BiGELOW,  J.,  in  this  case  says,  p.  345*  **  Corporations  cannot  be 
indicted  for  offenses  which  derive  their  criminality  from  evil  inten- 
tion, or  which  consist  in  a  violation  of  those  social  duties  which 
appertain  to  men  and  subjects.  They  cannot  be  guilty  of  treason 
or  felony,  or  perjury  or  offenses  against  the  person;  but  beyond  thia 
there  is  no  good  reason  for  their  exemption." 

These  and  other  decisions  which  might  be  cited  establish  on  sat- 
isfactory reason  the  liability  of  corporations  to  indictment  for  mi»* 
feasance  done  by  them  by  their  servants  and  agents  in  eertaia 
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classes  of  cases.  The  real  difficulty  is  in  defining  the  cases  in 
which  corporations  are  liable  to  indictment  for  misfeasance.  I 
have  quoted  the  language  of  several  judges  who  have  attempted  to 
define  the  cases  in  which  a  corporation  may  be  indicted,  but  their 
definitions  do  not  seem  to  me  to  be  entirely  satisfactory.  They 
seem  to  me  to  limit  too  much  the  liability  of  a  corporation  to 
indictment  for  misdemeanors.  Thus  Chief  Justice  Greek  says: 
"  Nor  can  they  bo  liable  for  any  offense  of  which  a  corrupt  intent 
or  malus  animus  is  an  essential  ingredient;"  and  Bigelow,  J., 
says:  "  Corporations  cannot  be  indicted  for  offenses  which  derive 
their  criminality  from  evil  intention." 

In  view  of  the  fact  that  since  these  decisions  have  been  rendered 
the  courts  have  shown  a  tendency  to  extend  the  liability  of  corpora- 
tions in  civil  actions  for  the  misfeasance  of  their  agents,  and  as  it 
seems  now  well  settled  that  they  may  be  held  liable  in  suits  for 
libel,  and  perhaps  malicious  prosecution,  and  for  assaults  and  bat- 
teries committed  by  their  agents  in  the  performance  of  their  duties, 
and  in  view  of  the  further  fact  that  they  may  in  such  suits,  it  is 
said,  be  subjected  to  exemplary  or  punitive  damages,  I  hesitate  to 
accede  to  the  sh^tement  that  they  cannot  be  held  liable  to  an  indict- 
ment for  any  offenses  which  derive  their  criminality  from  evil 
intention.  The  very  basis  of  an  action  of  libel,  or  for  a  malicious 
prosecution,  .is  the  evil  intent,  the  malice  of  the  party  against 
whom  such  a  suit  is  brought ;  and  I  cannot  now  well  see  how  it  is 
possible  to  hold  that  a  corporation  may  be  sued  for  a  libel  and 
punitive  damages  recovered,  and  at  the  same  time  hold  that  such 
corporation  could  not  be  indicted  for  such  libel.  The  suits  of  libel 
and  malicious  prosecution  are  in  their  nature  very  like  to  criminal 
proceedings,  and  if  they  lie  against  a  corporation  it  would  seem  to 
follow  that  there  are  cases  for  which  indictments  may  lie  against  a 
corporation  where  the  evil  intention  constitutes  an  element  in  the 
offense.  And  if  a  corporation  is  as  has  been  said  liable  civilly  for 
an  assault  and  battery  committed  through  its  servants,  it  is  per- 
haps going  too  far  to  say  that  a  corporation  can  in  no  case  be  liable 
criminally  for  any  offenses  against  the  person  under  any  circum- 
stances. 

But  it  is  unnecessary  for  us  in  this  case  to  define  accurately  in 
what  cases  a  corporation  can  be  indicted.  The  boundaries  laid 
down  by  all  the  judges  whose  language  I  have  quoted,  though  j)er* 
haps  not  sufficiently  extended,  are  all  of  them  sufficiently  extensive 
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to  inclade  the  liability  of  a  corporatioa  to  be  indicted  for  the  stat- 
utory misdemeanor  of  '^  Sabbath  breaking/'  as  defined  by  oar 
statute  law.  If  this  be  so,  it  is  all  that  it  is  necessary  or  proper  for 
us  to  determine  in  this  case. 

This  misdemeanor,  '*  Sabbath  breaking/'  is  created  by  the  16th 
and  17th  sections  of  ch.  149  of  our  Code,  pages  694  and  695,  which 
are: 

''Sec.  16.  If  a  person  on  a  Sabbath  day  be  found  laboring  at 
any  trade  or  calling,  or  employ  his  minor  children,  apprentices  or 
servants  in  labor,  or  other  business,  except  in  household  or  other 
work  of  necessity  or  charity,  he  shall  be  fined  not  less  than  $5.00 
for  each  offense.  And  every  day  any  such  minor  child  or  servant 
or  apprentice  is  so  employed  shall  constitute  a  distinct  offense. 
Any  person  found  hunting  or  shooting  on  the  Sabbath  day,  or 
openly  carrying  fire  arms  on  that  day,  to  the  annoyance  of  the  pub- 
lic, shall  be  guilty  of  a  misdemeanor,  and  fined  not  less  than  i5.00 
or  more  than  120.00.  But  this  provision  as  to  carrying  fire  arms 
and  shooting  shall  not  apply  to  an  officer  or  person  lawfully  carry- 
ing such  arms,  or  shooting  on  the  Sabbath  day,  under  any  law  of 
the  State  or  of  the  United  States.  « 

'*Sec.  17.  No  forfeiture  shall  be  incurred  under  the  preceding 
section  for  the  transportation  on  Sunday  of  the  mail,  or  of  passen- 
gers or  their  baggage.  And  the  said  forfeiture  shall  not  be  incurred 
by  any  person  who  conscientiously  believes  that  the  seventh  day  of 
the  week  ought  to  be  observed  as  a  Sabbath,  and  actually  refrains 
from  all  secular  business  on  that  day,  provided  he  does  not  compel 
an  apprentice  or  servant  not  of  his  belief  to  do  secular  work  or 
business  on  Sunday,  or  does  not  on  that  day  disturb  any  other  per- 
son. And  no  contract  shall  be  deemed  void  because  it  is  made  on 
the  Sabbath  day." 

It  is  argued  that  this  statute  requires  this  observance  of  the 
Sabbath  day  as  a  religious  duty  imposed  upon  us  by  Gk)d,  and  that 
as  corporations  can  owe  no  religious  duty,  the  statute  cannot  be 
construed  to  extend  to  them.  In  this  argument  it  is  assumed  as 
universally  admitted,  that  God  has  imposed  on  all  mankind  the 
duty  of  keeping  the  first  day  of  the  week  as  holy.  This  assump* 
tion  is  far  from  being  conceded.  It  is  of  course  not  admitted  by 
those  of  our  citizens  who  are  disbelievers  in  the  christian  religion; 
nor  is  it  true  that  it  is  admitted  by  all  believers  in  Christianity. 

Judge  Bead,   in  his  opinion   in  Sparhawk  v.  Union  Papsen- 
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g0r  Railway  Co.y  54  Penn.  St,  434-439,  dieousses  this  question  at 
lengthy  and  endeavors  to  show  that  Christianity  does  not  enjoin  the 
keeping  of  the  Sabbath  as  a  holy  day.  To  establish  this  position 
he  cites  many  texts  from  the  Bible,  and  among  them  GoL,  ch.  2,  v. 
14,  15;  Gal.,  4,  v.  9,  10,  and  Bomans,  ch.  14,  t.  5.  He  qaotes, 
too,  largely  from  the  writings  of  many  recognized  christian  divines 
and  theologians  as  sustaining  his  view,  among  them  Calvin,  Luther, 
Rev.  Dr.  Bice,  Barclay's  Apology,  Jeremy  Taylpr,  Bishop  White, 
and  Rev.  Dr.  James  W.  Alexander,  and  he  asserts  that  the  leading 
protestant  reformers,  Melancthon,  Beza,  Bncer,  Zwinglins,  Knox 
and  Granmer  all  believed  that  the  observance  of  the  Sabbath  day 
as  holy  was  not  a  requirement  of  the  christian  religion ;  and  he 
says  that  with  them  concurred  Milton,  Paley,  Arnold  of  Rugby, 
and  Penn,  the  founder  of  Pennsylvania. 

But  I  conceive  this  theological  controversy  is  utterly  unimport- 
ant in  construing  our  statute.  It  might  well  be  admitted,  that  it 
was  the  universally  received  opinion  of  all  persons  in  this  country 
that  the  christian  religion  required,  as  a  religious  duty,  the  observ- 
ance of  the  Sabbath  day,  and  yet  be  easy  to  show,  from  the  very 
wording  of  our  statute,  that  our  legislature  has  not  attempted  to 
enforce  the  fulfillment  of  this  christian  duty  by  any  person.  Had 
the  legislature  really  imposed  on  the  community  an  obligation  to 
support  this  observance  of  the  Sabbath  as  a  tenet  of  religion,  they 
would  in  so  doing  have  violated  Article  II,  section  9,  of  the  then 
Constitution,  and  Article  III,  section  15,  of  oor  present  Constitution, 
which  forbids  the  legislature  to  compel  any  one  to  support  any 
religious  worship,  or  to  confer  any  peculiar  advantage  on  any  sect 
The  requiring  of  those  who,  for  instance,  believed  that  Saturday 
was  a  holy  day  to  observe  Sunday  as  such,  while  those  who  believe 
that  Sunday  was  a  holy  day  were  not  required  to  observe  Saturday 
as  such,  would  have  been  conferring  peculiar  advantages  on  one 
sect,  and  would  have  violated  our  Constitution. 

The  Supreme  Court  of  California,  interpreting  their  statute  in 
reference  to  the  observance  of  the  Sabbath  as  enforcing  on  the  com- 
munity  this  observance  as  a  religious  duty,  pronounced  the  law 
unconstitutional  and  void.  Ex  parte  Newman,  9  Cal.  502.  But 
it  has  been  elsewhere  very  generally  held  that  statutes  more  or  less 
resembling  oars  were  ^constitutional,  because  they  did  not  enforoa 
the  observance  of  the  Sabbath  as  a  religions  duty.    See  SpeM  ?• 
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Commonwealth,  8  Burr.  312;  Shover  v.  State,  5  Eng.  (Ark.)  259; 

Voglesong  v.  State,  9  Ind.  113;  State  v.  AmbSy  20  Mo.  214. 

In  construing  our  statute  it  would  be  our  duty  to  give  to  it  a 
meaning  consistent  with  our  Constitution,  if  its  meaning  was 
doubtful,  and  such  meaning  could  reasonably  be  attached  to  its 
language.  Its  meaning  is  not  however  doubtful.  It  was  obviously 
not  intended  by  our  statute  to  enforce  the  observance  of  the  Sabbath 
as  a  religious  duty.  The  legislature  obviously  regarded  it  as  pro- 
motive of  the  mental,  moral,  and  physical  well-being  of  men,  that 
they  should  rest  from  their  labors  at  stated  intervals;  and  in  this  all 
experienoe  shows  they  were  right  If  then  rest  is  to  be  enjoined  as 
a  matter  of  public  policy  at  stated  intervals,  it  is  obvious  that  pub- 
lic convenience  would  be  much  promoted  by  the  community  gen- 
erally resting  on  the  same  day;  for  otherwise  each  individual  would  be 
much  annoyed  and  hindered  in  finding  that  those,  with  whom  he  had 
business  to  transact,  were  resting  on  the  day  on  which  he  was  work- 
ing. The  legislature  holding  these  views  in  selecting  the  particu- 
lar day  of  rest  doubtless  selected  Sunday,  because  it  was  deemed  a 
proper  day  of  rest  by  a  majority  of  our  people  who  thought  it  a 
religious  duty  to  rest  on  that  day ;  and  in  selecting  this  day  for 
these  reasons  the  legislature  acted  wisely.  The  law  requires  that 
the  day  be  observed  as  a  day  of  rest,  not  because  it  is  a  religious 
duty,  but  because  such  observance  promotes  the  physical,  mental 
and  moral  well-being  of  the  community;  and  Sunday  is  selected  as 
this  day  of  rest,  because  if  any  other  day  had  been  named,  it  would 
have  imposed  unnecessarily  onerous  obligations  on  the  community, 
inasmuch  as  many  of  them  would  have  rested  on  Sunday  as  a  relig- 
ious duty,  and  the  requirement  of  another  to  be  observed  as  a  day 
of  rest  would  have  resulted  in  two  days  being  observed  instead  of 
one,  and  thus  time  would  have  been  uselessly  wasted.  This  I  con- 
ceive is  the  main  object  of  our  law;  but  it  is  not  its  only  object. 
While  I  am  thus  resting  on  the  Sabbath  in  obedience  to  law,  it  is 
right  and  reasonable  that  my  rest  should  not  be  disturbed  by  others. 
Such  a  disturbance  by  others  of  my  rest  is  in  its  nature  a  nuisance, 
which  the  law  ought  to  punish,  and  Sabbath-breaking  has  been  fre* 
quently  classed  with  nuisances  and  punished  as  such.  See  Com* 
monwealth  v.  Jeandett,  2  Grant  (Pa.),  506.  That  these  are  the  ob« 
jects  of  our  statute  is  to  my  mind  clearly  shown  by  the  wording 
of  the  law  and  by  its  provisions. 
The  17th  section  of  the  act,  see  Code,  p.  695,  provides  that  Qm 
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forfeiture  imposed  by  the  16th  section  *^  shall  not  be  incurred  by 
any  person  who  conscientiously  believes  that  the  seventh  day  of  the 
week  ought  to  be  observed  as  a  Sabbath,  and  actually  refrains  from 
all  secular  labor  on  that  day,  provided  he  does  not  compel  an  ap- 
pi-entice  or  servant  not  of  his  belief  to  do  secular  work  or  business  on 
Sunday,  or  does  not  on  that  day  disturb  any  other  person."  This 
in  effect  says:  The  resting  on  Sunday  is  not  required  of  any  one  on 
the  ground  tliat  it  is  a  religious  duty,  but  because  the  well-being  of 
men  requires  that  they  should  rest  one-seventh  part  of  their  time,  and 
public  convenience  requires  this  rest  should  be  taken  on  a  day  when 
a  majority  of  the  community  would  even  without  law  on  the  sub- 
ject rest,  as  they  regard  it  a  religious  duty  to  do  so,  and  it  would 
be  prejudicial  to  the  public  and  tend  to  idleness,  if  two-sevenths 
of  time  was  devoted  to  rest  If  then  any  portion  of  the  community 
should  regard  it  as  their  religious  duty  to  rest  on  some  other  day 
than  Sunday,  and  do  so  rest,  they  are  not  required  to  rest  on  Sunday^ 
as  one-seventh  of  time  is  all  that  the  public  good  requires  to  be  de- 
voted to  rest.  But  if  yon  do  not  rest  on  Sunday,  you  must  take 
care  not  to  disturb  those  who  do,  and  not  to  compel  others  to  work 
who  should  rest  on  that  day. 

The  obvious  purpose  of  the  law  was  not  to  enforce  the  perform- 
ance of  a  religious  or  moral  duty,  for  it  expressly  provides  that  this 
supposed  religious  duty  may  be  neglected  by  any  one  who  will 
rest  the  required  seventh  part  of  his  time.  It  may  be  said  however 
that  the  16th  section  in  prohibiting  hunting  or  shooting  on  Sunday 
shows  that  the  true  and  real  spirit  of  the  law  is  to  enforce  the  keep- 
ing of  the  Sabbath  holy  as  a  religious  duty.  But  it  must  be  obvi- 
ous that  this  section  does  not  prohibit  hunting  ok*  shooting  on 
Sunday,  it  only  prohibits  it  from  being  done  in  a  way  which  shall 
be  "to  the  annoyance  of  the  public."  That  is,  your  hunting  and 
shooting  must  not  be  so  done  as  to  make  it  a  public  nuisance;  and 
this  is  in  full  accord  with  the  general  purpose  of  the  act  as  I  have 
explained  it.  No  inference  can  be  drawn  from  the  act  forbidding 
a  person  to  **  employ  his  minor  children,  apprentices  or  servants  in 
labor  "  that  the  purpose  of  the  act  was  to  enforce  on  parents  the 
social  duty  of  training  religiously  their  children,  as  has  been  sug- 
gested in  argument.  The  spirit  of  this  clause  is  simply  to  forbid 
masters  from  compelling  their  servants  to  labor  more  than  six- 
sevenths  of  their  time,  and  minor  children  are  named  simply 
because  minor  children  are  the  servants  of  their  parents.    Nor  caa 
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any  inference  be  drawn  that  the  whole  scope  of  this  law  has  not 
been  correctly  stated^  because  it  is  placed  in  the  chapter  headed 
*^  Offenses  against  morality  and  decency."  There  are  other  sections 
in  this  chapter  punishing  offenses  or  acts  which  cannot  be  regarded 
as  mala  in  se,  or  as  contrary  to  religion  or  abstract  morality,  as  the 
intermarriage  of  a  white  person  with  a  negro. 

If  these  be  correct  views  of  the  true  meaning  and  purpose  of  this 
act,  it  is  obvious  that  there  is  no  reason  why  its  observance  should 
not  be  enforced  against  corporations,  and  why  they  should  not  be 
fined  according  to  the  provisions  of  this  act  for  employing  their 
servants  in  labor.  The  punishment  inflicted  is  not  because  they 
in  employing  their  servants  in  labor  on  Sunday  are  violating  the 
fourth  commandment  or  committing  any  immoral  act,  but  because 
they  are  requiring  their  servants  to  labor  more  than  six-sevenths  of 
their  time,  and  this  is  regarded  by  the  State  as  prejudicial  to  their 
well-being.  Tlie  corporation  is  therefore  punished  not  for  the  vio- 
lation of  any  social  or  moral  obligation,  but  simply  because  it  is 
violating  a  positive  law  forbidding  it  to  employ  its  servants  in 
labor  on  Sunday,  or  because  it  is  annoying  others  who  are  thus 
resting  in  obedience  to  law.  / 

The  next  inquiry  is  as  to  the  character  of  the  proof  necessary  to 
sustain  an  indictment  against  a  corporation  for  a  misfeasance  of  its 
authorized  agent.  There  is  respectable  authority,  as  we  have  seen, 
which  holds  that  in  a  civil  suit  against  a  corporation  for  a  tort 
willfully  done  by  its  authorized  agent  within  the  scope  of  his  em- 
ployment, it  is  necessary  to  prove  the  approval  of  the  act  by  the  cor- 
poration, and  that  such  approval  is  not  established  by  simply  proving 
that  it  was  done  by  an  authorized  agent  acting  within  the  general 
scope  of  his  employment  See  Lenox  v.  JfcCall,  3  S.  &  B.  103.  But 
this  independent  proof  of  authority  is  not,  as  we  have  seen,  always 
necessary  to  be  proven,  and  I  incline  to  the  opinion,  as  I  have  before 
stated,  that  it  is  never  necessary  in  a  civil  suit.  But  be  this  as  it 
may,  it  would  seem  quite  clear  that  this  independent  proof  of  the 
approval  by  the  corporation  of  the  act  is  necessary  in  some  cases 
when  the  proceeding  against  the  corporation  is  a  criminal  proceed- 
ing. It  is  certainly  true  that  in  some  cases  of  indictment  against 
corporations  for  a  misfeasance  no  such  independent  proof  is 
necessary.  But  the  simple  proof  that  the  criminal  act  was  done  by 
agents  of  the  corporation  within  the  scope  of  their  employment  is 
Boffioient  to  sustain  the  indictment.    It  so  happens  that  all  the  xe> 
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ported  cases  of  such  indictments^  whicti  I  have  seen,  are  of  this  char- 
acter. In  none  of  them  was  any  thing  more  reqaired  than  simply  to 
prove  that  the  servants  of  the  corporation  had  done  the  criminal 
act  while  acting  for  the  corporation  within  the  scope  of  their  em- 
ployment. But  in  all  these  cases  the  criminal  act  for  which  the 
indictment  was  bound  was  obviously  an  act  which  from  its  nature 
must  have  been  approved  by  the  corporation ;  such  as  the  erection 
of  a  depot  in  a  public  road,  the  building  of  a  bridge  across  a  navi- 
gable stream  in  such  manner  as  to  interfere  with  navigation.  In 
such  cases  no  proof  of  the  approval  of  the  coi*poration  was  neces- 
saiy,  except  the  simple  proof  that  it  was  done  by  its  agents. 

But  while  in  a  civil  suit  for  a  tort,  even  when  done  willfully, 
perhaps  no  other  proof  may  be  necessary  in  any  case,  yet  to  hold 
such  proof  sufiScient  to  sustain  an  indictment  against  a  corporation 
for  the  misfeasance  of  its  agents  in  every  case,  would  be  to  disre- 
gard the  maxim  that  the  accused  is  always  presumed  to  be  inno- 
cent ;  and  clear  proof  of  guilt  on  the  part  of  the  accused  must  be 
produced,  before  a  conviction  can  properly  be  had.  The  act  of  mis- 
feasance may,  in  a  particular  case,  be  of  such  a  character,  that 
though  done  by  an  authorized  agent  within  the  scope  of  his  general 
employment  and  for  the  benefit  of  the  corporation,  yet  it  may  give 
rise  to  but  a  suspicion  that  it  has  been  directed  or  approved  by  the 
corporation.  And  if  the  act  be  of  such  character,  independent 
proof  must  in  such  case  be  produced  of  the  approval  of  the  corpo- 
ration, before  it  can  be  found  guilty  in  a  criminal  proceeding.  In 
such  case  it  would  clearly  not  be  necessary  to  prove  that  the  cor- 
poration by  a  distinct  act,  such  as  a  vote  of  its  directors,  either 
directed  the  act  to  be  done  or  subsequently  approved  of  its  being 
done.  For  if  this  was  required,  it  would  amount  to  an  absolute 
exemption  of  a  corporation,  from  all  liability  criminally  for  the 
wrongs  of  its  agents  ;  for  criminal  acts  are  never  so  formally  di- 
rected or  approved.  Still  in  such  a  case  the  approval  of  the  corpor- 
ation must  be  satisfactorily  proven.  But  such  approval  may  be 
shown  satisfactorily  otherwise  than  by  proving  such  direct  act  of 
approval.  The  criminal  act  being  in  such  a  case  done  by  an  au- 
thorized agent  acting  within  the  scope  of  his  authority,  the  mere 
doing  of  the  act,  even  though  done  willfully,  sufficiently  shows,  we 
incline  to  think,  the  assent  and  approval  of  the  corporation  to 
make  them  liable  in  a  civil  suit ;  and  it  gives  rise  to  a  suspicion  in 
a  criminal  proceeding  against  the  corporation,  which,  if  corrobo- 
VoL.  XXXVI— 103 
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rated  by  evidence  that  similar  acts  have  been  done  by  the  agents  of 
the  corporation  repeatedly,  would  be  sufficient  proof  of  their 
approval  to  justify  a  conviction.  It  is  but  a  reasonable  inference 
that  acts  whicli  are  habitually  done  by  the  authorized  agents  of  a 
corporation  are  done  with  their  approval ;  and  this  is  indeed  almost 
the  only  manner  in  which  the  approval  by  the  corporation  of  the 
acts  of  its  agents  can  ever  be  proven.  The  tacit  appropriation  by 
a  cor^wnition  of  the  benefits  of  the  acts  of  its  agents, repeatedly  oc- 
curring, is  full  and  siitisfjictory  proof  of  the  assent  of  the  corpo- 
i*aLion  to  the  doing  of  such  acts. 

There  is  but  little  difficulty  in  applying  the  law  we  hare  laid 
down  to  tlio  present  case.  The  court  below  properly  decided  that 
tiio  defendant,  though  a  corporation,  could  be  indicted  for  Sabbath- 
breaking  under  the  iCth  and  l?th  sections  of  ch.  149  of  our  Code, 
j)p.  G94,o;).j.  Upon  common-law  principles  a  corjwration  is  indict- 
able for  a  misdemeanor,  unless  the  character  of  the  misde- 
meanor l>e  such  as  in  its  nature  could  not  be  committed  by  a  cor- 
poration ;  and  this  misdemeanor  is  not  of  such  a  character.  It  is 
true  the  IGth  section  of  this  chapter  imposes  a  fine  on  a  person 
only  who  breaks  the  Sabbath  ;  but  ch.  13,  g  15,  subdivision  9,  Code 
of  W.  Va.,  p.  93,  provides,  that  in  construing  a  statute  the  word 
^'l>erson"  shall  include  a  corporation,  if  not  restricted  by  its  con- 
text. This  statute  is  not  so  restricted,  but  on  the  contrary  the 
statute  seems  to  have  had  corporations,  and  especially  railroad 
companies,  in  view,  as  under  the  17th  section  "the  transportation  on 
Sunday  of  the  mail  and  of  passengers  and  their  baggage"  is  permitted. 

But  while  the  defendant,  a  corporation,  was  liable  to  indiclment 
found  in  this  case,  yet  the  court  below  erred  in  not  granting  it  a 
now  trial,  the  evidence  in  this  case  being  clearly  insufficient  to  sustain 
the  finding  of  the  jury  that  the  defendant  was  guilty.  The  evidence 
l)roved  that  on  April  27,  1873,  that  being  Sunday,  there  were  ship- 
l>od  in  Mineral  county  over  the  Baltimore  and  Ohio  railroad  by  the 
authorized  general  agent  of  the  company,  who  had  a  general  super- 
vision of  freight  trains,  some  ten  or  fifteen  hoppers  filled  with  coal- 
tiiat  being  about  half  the  number  of  cars  usually  carried  by  an 
engine  ;  that  this  general  superintendent  had  a  standing  order  not 
.()  ship  any  freight  on  Sunday  except  perishable  freight  and  live 
stock.  There  was  no  evidence  to  show  that  this  order  was  not,  at 
or  about  the  time  this  coal  was  shipped,  habitually  obeyed,  ir  that 
at  or  about  that  time,  any  freight  had  been  shipped  over  the  road 
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on  Sunday  except  upon  the  single  occasion  when  these  ten  or  fif- 
teen hoppers  of  coal  were  shipped.  There  was  some  evidence  tend- 
ing to  prove  tliat  five  years  after  that  time  freight  w^s  frequently 
shipped  over  the  road  en  Sunday.  This  evidence  is  entirely  insuf- 
ficient to  prove  that  these  ten  or  fifteen  hoppers  of  coal  were 
shipped  on  Sunday  with  tiic  assent  of  the  Baltimore  and  Ohio 
Railroad  Company.  The  act  of  shipping  ten  to  fifteen  hoppers  of 
coal  on  a  particular  day  is  a  very  different  thing  from  building  a 
bridge  over  a  navigable  stream.  It  is  a  perfectly  just  inference, 
indeed  a  conclusive  inference,  from  the  mere  building  of  such 
bridge,  that  the  corporation  to  -which  it  belonged  approved  thereof; 
and  no  other  proof  of  their  approval,  except  the  simple  proof  that  it 
was  their  bridge,  was  necessary.  But  the  ten  to  fifteen  hoppers  of 
coal  might  well  have  been  shipped  in  violation  of  the  orders  of  the 
company  and  without  their  assent  or  approval.  It  may  well  be 
that  on  a  single  occasion  in  1873,  the  superintendent  of  freight 
shipped  this  half  load  of  coal  on  Sunday,  because  of  some  failure 
to  ship  it  on  Saturday  when  it  ought  regularly  to  have  been  shipped ; 
and  if  done  upon  but  one  single  occasion,  the  inference  that  it  was 
approved  by  the  company  is  a  violent  inference,  which  the  jury  had 
no  right  to  draw.  Had  it  been  proven  that  in  1873  freight  trains 
of  coal  were  habitually  shipped  on  Sunday  over  the  road,  the  jury 
would  have  been  fully  justified  in  drawing  this  inference,  as  the 
company  is  legally  presumed  to  be  informed  as  to  the  acts  of  its 
agents  ;  and  if  these  acts  continue  to  be  done,  they  mast  be  presumed 
to  be  approved ;  and  proof  that  orders  had  been  issued  forbidding 
such  act  to  be  done  ought  not  to  prevent  the  inference  that  they 
were  done  with  the  approval  of  the  company.  For  if  done  con- 
trary to  their  wishes,  the  inference  is  inevitable  that  they  would 
have  caused  them  to  be  discontinued.  But  there  is  no  proof  that 
in  1873  freight  was  habitually  earned  over  the  road  on  Sunday,  or 
that  it  was  done  in  1873  at  all  except  on  this  single  occasion.  Had 
the  proof  been  satisfactory  that  freight  was  habitually  carried  over 
the  road  on  Sunday  in  1878,  this  could  furnish  very  slight  evidence, 
if  any,  that  the  company  approved  this  act  done  five  years  before. 
The  policy  of  the  company  in  this  respect  may  well  have  changed 
in  five  years. 

A  new  trial  should  therefore  have  been  granted  to  the  defendant. 

[Omitting  minor  matters.] 

Judgment  reversely  and  cause  remanded* 

All  concur. 
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Baltimobb  and  Ohio  Railroad  Company  v.  Bits^eb. 

(15  W.  V*.  45ft.) 

J^tret^ — on  bond  for  faitl^ful  performanes — itH-of  of  prindpaTM  daim  for 

services, 

A.  Bureij,  In  an  action  ai^inst  him  alone  on  a  bond  for  faithful  performance 
cannot  ofiaet  or  recoup  a  claim  of  the  principal  against  the  plaintiflT  for 
serviceB  in  the  busineae  in  which  the  bond  waa  given. 

ACTION  of  debt  on  a  joint  and  several  bond  executed  to  tlic 
plaintiflf  by  John  C.  Bitner  as  principal,  and  the  defendant 
as  surety,  for  the  faithful  perfonnance  of  the  principaPs  duty  as 
agent.  The  defendant  pleaded  as  set-off  a  claim  of  the  priucipal 
for  services  as  such  agent.  Proof  of  this  was  excluded,  and  the 
plaintiff  had  judgment. 

Daniel  B.  Lucas^  for  plaintiff  in  error. 

C,  Boggess,  for  defendant  in  error. 

Obeek,  President.  [Omitting  immaterial  matters.]  We  think 
the  court  did  not  err  in  rejecting  this  plea  of  set-off.  It  is 
true  this  court  did  decide  in  the  case  of  B.  £  0.  Railroad  Co.  v. 
Jameson,  13  "W.  Va.  833;  s.  c,  31  Am.  Rep.  775,  that  in  a  suit  of 
this  character  on  a  bond,  like  the  one  sued  on  in  this  case,  the  princi- 
pal in  the  bond  when  sued  could  plead  as  a  set-off  his  services  ren- 
dered as  an  agent  of  the  plaintiff.  But  this  by  no  means  estab- 
lishes that  the  surety,  when  sued  alone  on  a  joint  and  several 
obligation,  can  plead  as  a  set-off  any  demand  due  from  the  plaintiff 
to  a  person  not  a  party  to  the  suit,  even  though  that  person  stands 
in  the  relation  of  principal  to  the  defendant  as  a  surety.  When 
two  parties  execute  a  joint  and  several  obligation  to  a  third  person, 
he  may  at  his  option  treat  it  as  a  joint  obligation  and  sue  them 
both,  or  he  may  treat  it  as  a  several  obligation  and  sue  only  one  of 
them.  If  he  chooses  to  treat  it  as  a  joint  obligation  and  sue  both 
the  obligors,  though  the  declaration  may  show  that  it  is  a  joint 
and  several  obligation,  still  as  he  has  elected  to  treat  it  as  a  joint 
obligation,  the  parties  to  the  sait,  plaintiff  and  defendants,  are 
subjected  at  common  law  to  all  the  consequences  flowing  from  the 
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settled  rules  of  the  common  law  governing  joint  actions.  Sec 
Moffett  V.  BicJcle,  21  Gratt.  282 ;  Taylor  v.  Beck,  3  Rand.  31C,  and 
they  are  still  subjected  to  these  consequences  except  so  far  as  it  has 
been  modified  by  statute  law.  See  Ohoen  v.  Guihrie,  15  W.  Va. 
100.  So  when  the  obligee  in  a  joint  and  several  bond  chooses,  as 
he  may,  to  treat  the  obligation  as  several,  and  sues  only  one  of  the 
obligors,  the  parties  to  such  suit,  both  plaintiff  and  defendant, 
must  be  subjected  to  all  the  consequences  flowing  from  the  rules  of 
the  common  law  governing  a  several  action.  And  among  these 
consequences  is  of  course  the  exclusion  of  any  defense  which  would 
belong  only  to  an  obligee  in  the  contract  who  had  not  been  sued, 
unless  in  some  particular  case  a  statute  might  give  to  the  defend- 
ant sued  a  right  to  make  such  defense  as  the  obligee  not  sued  might 
make.  It  is  difficult  to  conceive  a  case  in  which  it  would  be  right 
for  the  legislature  to  confer  on  the  party  sued  a  right  to  mako  such 
defense  as  a  third  party  might  have  made,  had  the  plaintiff  thought 
proper  to  have  sued  him  jointly  with  the  defendant  Without 
saying  whether  any  case  could  arise  where  such  act  of  the  legisla- 
ture would  be  proper,  it  is  obvious,  I  think,  that  sets-off  are  not 
such  a  case;  and  the  legislature  has  not  authorized  a  defendant, 
who  is  sued  on  a  bond  which  the  plaintiff  has  elected  to  treat  as 
his  several  bond,  to  plead  a  set-off  due  to  an  obligor,  though  such 
co-obligor  be  the  principal  in  the  obligation  and  the  bond  be  joint 
as  well  as  several. 

Our  statute  of  set-off  (see  4th  section  of  chapter  126  of  our  Code, 
p.  609)  provides  that  "although  the  claim  of  the  plaintiff  be 
jointly  against  several  persons,  and  the  set-off  is  a  debt  not  to  all,  but 
only  to  a  part  of  them,  this  section  shall  extend  to  such  set-off,  if 
it  appear  that  the  persons,  against  whom  such  claim  is,  stand  in 
the  relation  of  principal  and  surety  and  the  person  entitled  to 
the  set-off  is  the  principal.''  This  statute  can,  it  seems 
to  me,  obviously  have  no  reference  to  such  a  case  as  is 
presented  by  this  record.  It  applies  obviously  only  to 
the  case  where  the  demand  set  up  by  the  declaration  is  a  joint 
demand  against  the  principal  and  surety,  and  the  principal  has  an 
offset  against  the  plaintiff.  It  would  have  applied  to  this  case,  if 
the  plaintiff  had  sued  jointly  the  principal,  John  C.  Bitner,  and  the 
surety,  Henry  Bitner ;  but  the  plaintiff  has  elected,  as  he  had  a 
right  to  do,  to  treat  the  obligation  he  held  as  the  several  obligatioa 
of  Henry  Bitner,  the  surety  ;  and  has  sued  him  alone ;  and  it  is 
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impossible  to  extend  the  meaning  of  the  statute  to  include  such  a 
case.  If  it  included  such  a  case,  it  might  result  in  the  most  obvi- 
ous injustice  and  absurdity.  If  for  instance,  the  defendant  had 
been  permitted  to  file  as  offset  the  amount  due  to  his  principal, 
Jolin  C.  Bitner,  $1,900,  and  he  had  proved  the  same,  what  sort 
of  a  verdict  could  the  jury  have  rendered  ^  The  offset  would  h^e 
exceeded  the  plaintiff's  demand  by  more  than  $1,000.  Could  the 
jury  have  found  a  verdict  in  favor  of  the  defendant  for  tliis  differ- 
ence ?  Certainly  not  ;  for  notliing  was  duo  to  him.  Could  they 
have  found  a  verdict  in  favor  of  John  C.  Bitner  for  this  amount? 
Certainly  not ;  for  he  was  no  party  to  the  suit.  Could  they  have 
simply  found  a  verdict  that  plaintiff  was  not  entitled  to  recover 
on  his  demand  and  no  more  ?  Certainly  not ;  for  in  such  case,  in 
a  suit  by  John  C.  Bitner  for  his  services,  it  would  be  impossible  to 
say  what  portion  of  them  had  been  allowed  as  an  offset  against  the 
plaintiff's  demand  ;  as  the  record  in  this  case  would  not  show  what 
portion  of  the  plaintiff's  demand  the  jury  held  to  be  proven.  Again, 
how  could  the  plaintiff  be  liable  to  have  such  an  offset  used  against 
him,  when,  if  any  part  of  it  was  rejected  by  the  jury,  John  C.  Bit- 
ner could  not  be  held  bound  by  such  verdict,  as  he  was  not  a  parly 
to  tlie  suit  ?  It  seems  to  me  obvious  that  the  statute  therefore  can- 
not be  construed  to  apply  to  any  case,  except  to  a  joint  suit  against 
a  principal  and  his  surety  or  sureties.  The  court  therefore  did  not 
err  in  refusing  to  permit  such  an  offset  to  bo  pleaded. 

Nor  did  it  err  in  refusing  i%  permit  it  to  be  proven  under  tlic 
plea  of  conditions  performed  as  a  recoupment.  This  court  in  the 
case  of  B,  tf  0.  R  R.  Co,  v.  Jameson,  13  W.  Va.  847 ;  s.  c,  31 
Am.  Rep.  7T5,  declined  to  decide  in  a  suit,  very  similar  to  this  in 
other  respects,  but  in  which  the  suit  was  brought  against  the  prin- 
cipal in  the  bond,  whether  the  services  of  the  defendant  rendered 
to  the  plaintiff,  as  against  the  principal,  could  be  relied  on  as  a  n- 
coupment;  it  being  unnecessary  to  decide  this  point  in  that  case 
And  whether  in  this  suit,  had  it  been  against  the  principal  in  the 
bond,  Jolin  C.  Bitner,  he  could  have  relied  on  these  services  as  a 
recoupment  in  this  case,  it  is  unnecessary  to  decide  ;  and  as  the 
authorities  proper  to  be  examined  to  determine  such  a  question 
are  not  now  accessible,  I  decline  to  express  any  opinion  on  this 
point.  From  the  case  of  McHardy  v.  Wardworth,  8  Mich, 
349,  relied  on  by  the  counsel  or  the  plaintiff  in  error,  it  may  be 
inferred,  that  in  a  suit  on  this  bond  against  John  C.  Bitner  he  could 
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have  relied  on  those  services  as  a  recoupmenL  Then  in  a  joint  suit 
against  him  and  his  surety  on  this  bond,  they  could  also  rely  on 
these  services  as  a  recoupment ;  but  there  i^  nothing  in  this  case 
from  which  any  inference  can  be  drawn  that  in  a  suit  on  this  bond 
against  the  sarety  alone,  such  as  the  one  before  ns,  he  could  rely  on 
the  services  of  the  principal  as  a  recoupment,  even  could  it  have 
been  done  in  a  joint  suit  against  them.  On  the  contrary  the  prin- 
ciples laid  down  in  this  case  would,  I  think,  fairly  lead  to  the  con- 
clusion, that  in  a  suit  against  the  surety  alono  he  could  not  rely  on 
such  services  of  his  principal  as  a  recoupment  Thus  it  is  stated  in 
this  case  by  Judge  Christianoy  that  "  defense  by  way  of  recoup- 
ment goes  only  in  abatement  or  reduction  of  the  plaintilTs  claim 
and  can  be  used  as  a  substitute  for  a  cross-j\ction  only  to  the  extent 
of  the  plaintiffs  demand.  No  judgment  can  be  obtained  by  the 
defendant  for  any  balance  in  his  favor.  See  Ward  v.  Felloms,  3 
Mich.  282." 

To  apply  this  doctrine,  which  is  universally  admitted,  to  the* 
present  case,  if  the  services  of  J.  C.  Bitner  could  be  recouped  in 
this  case,  it  could  only  be  allowed  to  the  extent  of  the  demand  of  the 
plaintiff  as  proven  to  the  satisfaction  of  the  jury.  Had  he  been  a 
party  to  the  suit,  and  had  it  been  decided  that  these  services  were 
a  proper  recoupment,  and  he  had  relied  upon  it,  he  could  in  this 
suit  have  had  no  recovery  for  any  excess  of  services  over  the  plaint- 
iffs claim  as  proven ;  and  it  seems  to  me  in  no  other  action  could 
he  have  recovered  this  excess  for  services  rendered  the  plaintiff  in 
this  suit  before  its  institution,  and  which  had  been  relied  on  as  a 
recoupment  in  this  case,  though  for  services  rendered  after  the  in- 
stitution of  this  suit  and  which  could  not  have  been  recouped,  he- 
might  recover.  See  Briton  v.  Turner,  6  N".  H.  481  ;  Fabricate  v. 
Lannitzy  3  Sandf.  744 ;  Mondel  v.  Steel,  8  M.  &  W.  8C9.  If  this  be 
so,  it  would  seem  to  be  evident  that  it  should  be  left  to  his  election 
to  have  these  services  recouped,  or  to  sue  for  them  in  a  separate 
suit;  and  therefore  that  Henry  Bitner,  the  defendant  in  this  catJc. 
ought  not  to  be  allowed  to  prejudice  his  principal  by  relying  on 
these  services  as  a. recoupment  in  a  suit  in  which  the  person  wlio 
rendered  the  services  is  not  a  defendant.  But  even  if  it  were  other- 
wise, and  another  suit  could  be  brought  by  one  who  had  relied  on 
bis  claim  as  a  recoupment,  it  would,  it  seems  to  me,  be  obviously 
improper  to  permit  the  defendant  to  rely  on  these  services  of  a  third 
party,  who  was  not  a  defendant,  as  a  recoupment    If  the  jury  re- 


Digitized  by 


Google 


824  WEST  VIRGINIA, 


Baltimore  and  Ohio  Railroad  CompaDj  v.  Bitner. 


dnced  this  claim  of  services  largely,  as  for  instance  to  $500, 
John  C.  Bitner,  the  party  who  rendered  them,  could  not  be  bound 
by  the  verdict  of  a  jury  in  a  suit  in  which  he  was  no  party,  and  he 
could  recover  for  these  services  or  at  any  rate  for  their  excess  above 
^  $500  ;  and  if  he  could  not  be  estopped  by  the  verdict  of  the  jury 

I  as  to  the  value  of  these  services,  it  would  be  obviously  unjust  to 

^  hold  the  plaintiff  in  this  suit  bound  by  the  verdict  of  the  jury  as 

to  the  value  of  these  services.  Yet  the  plaintiff  must  be  so  bound 
to  the  extent  of  his  claim,  if  these  services  could  be  in  this  suit 
relied  on  as  a  recoupment.  If  the  defendant  had  executed  with 
John  C.  Bitner  this  bond  as  a  joint  bond  only,  the  plaintiff  must 
have  sued  both  obligors  ;  and  if  these  services  are  proper  subject  of 
recoupment  they  might  have  been  relied  upon  as  such  in  such  suit 
But  when  he  made  the  bond  several  as  well  as  joint,  he  put  it  in 
the  power  of  the  plaintiff  to  treat  it  as  a  several  bond;  and  when 
he  so  treated  it  and  sued  him,  the  surety,  only,  it  makes  it  impossi- 
ble for  him  to  recoup  these  services  of  the  principal  ;  for  if  he  was 
allowed  to  do  so,  he  would  thereby  be  permitted  to  do  injustice  to 
his  principal,  John  C.  Bitner,  or  to  the  plaintiff  in  this  suit  He 
has  no  right  to  complain  of  his  being  deprived  of  this  right  of  re- 
coupment (if  it  was  a  right  in  such  a  transaction)  as  by  executing 
a  several  bond  he  voluntarily  surrendered  such  supposed  right,  if 
the  plaintiff  chose  to  sue  on  it  as  a  several  bond. 

The  court  therefore  did  not  err  in  i"cfusing  to  permit  the  defend, 
ant  to  prove  these  services  of  John  C.  Bitner  as  a  recoupment. 

The  judgment  of  the  Circuit  Court  must  therefore  be  affirmed; 
and  the  defendant  in  error  must  recover  of  the  plaintiff  in  error 
his  costs  about  his  defense  in  this  court  expended  and  damages  ac- 
cording to  law. 

JudgvMtU  affirmmL 
All  cononr. 
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Hawkbb  V.  Baltimore  and  Ohio  Railroad  Company, 

(16W.Va.«88.) 
Evidence  —  dedaratums  of  aeroant  —  rea  getta. 

In  an  action  against  a  railroad  company  for  running  upon  and  killing  cattle, 
statements  made  by  the  engineer  in  charge  of  the  engine  which  killed  the 
cattle,  while  he  was  on  the  engine,  which  was  off  the  track,  having  been 
thrown  therefrom  by  the  accident,  but  made  an  hour  after  the  accident  and 
several  hundred  yards  from  where  it  occurred,  are  not  competent  evidence 
against  the  defendant  to  prove  negligence.    (See  note,  p.  829.) 

ACTION  of  damages  for  running  upon  and  killing  cattle.     The 
opinion  states  the  point    The  plaintiff  had  judgment  below, 

C.  BoggesHy  for  plaintiff  in  error. 

James  Morrow,  Jr,y  for  defendant  in  error. 

Green,  President.  [Omitting  other  questions.]  The  next 
inquiry  is,  did  the  court  err  in  permitting  the  witness,  Wood, 
to  give  to  the  jury  the  statement  made  by  the  engineer  about 
an  hour  after  the  killing  and  injury  of  the  cattle,  and  some 
distance  therefrom,  when  he  was  on  the  engine  after  it  had  run  off 
the  track?  The  engineer  was  sufficiently  identified  to  permit  this 
statement  to  go  to  the  jury,  if  it  had  been  otherwise  proper  to  per- 
mit it  to  go  to  the  jury.  Unless  this  statement  of  the  engineer 
was  a  part  of  the  resgestw,  it  must  be  excluded ;  for  the  defendant 
cannot  be  bound  by  the  statements  or  omissions  of  its  agent  made 
after  the  injury  complained  of  had  been  committed,  when  regarded 
merely  as  admissions.  A  railroad  company  is  not  responsible 
for  the  declarations  and  admissions  of  any  of  its  servants  beyond 
the  immediate  sphere  of  their  agency  and  during  the  transac- 
tion of  the  business  in  which  they  are  employed.  Thus  the 
declaration  of  a  conductor  of  a  railway  train,  as  to  the  mode  in 
which  an  accident  occurred,  made  after  its  occurrence,  or  those 
of  an  engineer  made  under  similar  circumstances,  are  not  admissi- 
ble. Redfield's  edition  of  Greenleaf,  135,  §  114,  a;  Va.  &  Tenn. 
R.  B.  Co.  V.  Sayers,  26  Grat  351 ;  Gnffln  v.  Montgomery  R,  R.  Co., 
26  Ga.  Ill ;  Robinson  v.  Fitchhurg  R.  R.  Co.,  7  Gray,  92. 
Vol.  XXXVI—  10* 
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It  is  true  the  declarations  of  an  agent  like  his  acts,  if  made  at 
the  time  the  act  is  done,  will  bind  the  principal,  as  constitating  a 
part  of  the  res  gestcB.  If  the  railroad  company  is  bound  at  all  by 
the  declarations  of  an  engineer  in  this  case,  it  is  only  bound 
because  they  constitute  a  part  of  the  res  gestcB.  Did  they  consti- 
tute a  part  of  the  res  gesto  f  They  were  made  about  an  hour  after 
the  accident  which  is  the  basis  of  this  suit  happened,  but  while  the 
engineer  was  still  on  the  engine,  it  having  been  thrown  off  the 
track  by  this  accident.  Were  these  declarations  a  part  of  the  res 
gestcB,  or  were  they  a  narrative  merely  of  a  past  occurrence  ?  If  the 
first,  they  were  evidence,  and  if  the  last,  they  were  not,  no  matter 
how  soon  after  the  occurrence  they  were  made.  See  Corder  v.  Tal- 
bot, 14  W.  Va.  277;  Brown  v.  Lusk,  4  Yerg.  210;  CommonweaUh 
V.  HariDOod,  4  Gray,  41. 

It  sometimes  happens  that  the  declai*ation  is  made  so  soon  after 
the  occurrence,  that  the  court  has  great  difficulty  in  determining 
whether  it  is  a  part  of  the  res  gestm  or  not;  and  sometimes  a  diffi- 
culty arises  in  fixing  a  limit  to  what  constitutes  the  occurrence, 
with  reference  to  which  it  is  claimed  tliat  a  declaration  or  act  is  a 
part  of  the  res  gestm.  Thus  in  Insurance  Company  v.  Mosley,  8 
Walh  397,  the  question  in  controversy  was  whether  Mosley  had 
died  by  reason  of  injuries  which  had  arisen  from  an  accident  His 
wife  proved  that  he  got  up  and  went  down  stairs  about  midnight; 
when  he  came  back  he  said  he  had  fallen  down  the  stairs  and 
almost  killed  himself;  that  in  falling  he  had  hit  and  hurt  the  back 
of  his  head;  his  voice  trembled  and  he  was  faint  and  vomited.  He 
continued  to  suffer  and  died  on  the  third  day  after.  The  majority 
of  the  court  thought  these  declarations  made  to  the  wife  were, 
under  these  circumstances,  part  of  the  res  gestcB,  and  admissible  as 
such  in  evidence  to  prove  the  accident.  The  court  says  :  "Here  the 
principal  fact  is  the  bodily  injury.  The  res  gestm  tkve  the  statements 
of  the  cause  made  by  the  assured  almost  contemporaneously  with 
its  occurrence,  and  those  relating  to  the  consequences  made  while 
the  latter  subsisted  and  were  in  progress."  But  from  this  opinion 
Judge  Clifford  dissented  in  a  long  and  able  opinion,  in  which 
Judge  Nelson  concurred. 

In  the  case  of  Hanover  Railroad  Co.  v.  Coyle,  65  Penn.  St*  402, 
where  a  peddler's  cart  had  been  overthrown  by  a  railroad  car,  and 
a  suit  instituted  by  him  for  the  injury,  the  plaintiff  was  permitted 
by  the  court  below  to  prove  the  declarations  of  the  engineer  at  the 
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time  of  the  accident^  for  the  purpose  of  showing  the  train  was 
behind  time,  and  thus  show  carelessness  and  negligence  as  a  part 
of  the  res  gestcB.  The  supreme  court  say :  '*  The  record  shows  no 
bill  of  exceptions  to  this  evidence;  but  if  it  did,  we  cannot  say 
that  the  declaration  of  the  engineer  was  no  part  of  the  res  gestm. 
It  was  made  at  the  time  of  the  accident,  in  view  of  the  goods 
strewn  along  the  road  by  the  breaking  up  of  the  boxes ;  and  it 
seems  to  liave  grown  directly  out  of  and  immediately  after  the 
happening  of  the  fact  The  negligence  complained  of  being  that 
of  the  engineer  himself,  we  cannot  say  that  his  declarations,  made 
upon  the  spot,  at  the  time,  and  in  view  of  the  effects  of  his  con- 
duct, are  not  evidence  against  the  company  as  a  part  of  the  trans- 
action itself." 

Whatever  may  be  the  difficulty  in  some  cases  of  determining 
what  declarations  are  a  part  of  tlie  res  gestce,  and  what  merely  the 
relation  of  a  past  occurrence,  I  do  not  think  there  is  much  diffi- 
culty in  determining  in  this  case,  that  the  statement  of  the  engineer, 
made  an  hour  after  the  occurrence  which  is  the  basis  of  this  suit, 
that  is  after  the  killing  and  injuring  of  the  cattle,  and  made  some 
three  hundred  yards  from  where  the  accident  occurred,  cannot  be 
regarded  as  a  part  of  the  res  gestce.  They  must,  it  seems  to  me,  be 
regarded  as  a  relation  of  past  events  merely,  as  much  so  as  if  the 
statements  had  been  made  the  next  day.  The  fact  that  the  engine 
which  had  been  thrown  from  the  track  when  the  accident  occurred 
was  still  off  the  track  when  these  declarations  were  made,  it  seems  to 
me,  has  no  bearing  on  the  question;  for  the  throwing  of  the  engine 
off  the  track  was  not  the  principal  fact  to  be  shown.  Indeed  it 
had  nothing  to  do  with  the  subject  of  inquiry  before  the  jury,  the 
manner  in  which  the  cattle  had  been  killed.  It  was,  it  is  true,  one 
of  the  consequences  which  followed  the  killing  of  the  cattle.  But 
if  it  had  been  so  injured  that  it  could  never  have  been  again  put  on 
the  track,  it  would  hardly  be  said  that  this  would  authorize  the 
declarations  of  the  engineer,  made  at  an  indefinite  period  after- 
ward, to  be  received  as  evidence,  because  the  engine  was  still  off 
the  track  because  of  this  accident. 

This  conclusion  is,  I  think,  fully  sustained  by  the  authorities. 
Thus  in  Luly  v.  Hudso7i  River  Railroad  Company^  17  N.  T. 
131,  where  the  suit  was  for  alleged  negligence  in  running  against 
the  plaintiff,  the  plaintiff  was  allowed  to  prove  by  a  policeman, 
who  was  present  when  the  accident  occurred,  that  he  being  called 
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on  by  the  crowd  then  present,  arrested  the  driver  of  the  car,  and 

while  getting  out  of  it  and  out  of  the  crowd,  being  asked  why  he 

did  not  stop  the  car,  he  said  that  the  brake  was  out  of  order. 

And  the  Court  of  Appeals  reversed  the  case,  because  this  evidence 

1^  was  admitted,  holding  that  this  declaration  of  the  driver  was  not 

^1  a  part  of  the  res  gestw.     It  was  no  part  of  the  driver's  act  for  which 

^  the  company  was  sued.     The  court  say:    ''It  was  not  made  at  the 

time  of  the  act  so  as  to  give  it  quality  and  character.    The  alleged 

wrong  was  complete,  when  he  made  the  statement,  and  the  driver 

was  ouly  endeavoring  to  account  for  what  he  had  done.'' 

8o  in  Bdfontaine  Railroad  Company  v.  ffunier,  33  Ind.  335;  s. 
c,  5  Am.  Bep.  201,  the  court  decided  that  in  an  action  against  a 
railroad  company  by  an  administrator  to  recover  damages  for  the 
death  of  his  decedent,  occasioned  by  the  collision  of  a  locomotive 
and  train  of  cars  and  a  wagon  in  which  the  decedent  was  crossing  the 
track,  the  declarations  of  the  fireman  employed  on  the  locomo- 
tive at  the  time  of  the  collision,  made  on  the  arrival  of  said  train 
bearing  the  body  of  the  deceased  at  a  station  one  mile  from  the 
place  of  the  accident,  were  not  admissible  as  a  part  of  the  resgesitB. 
And  in  Lum  v.  Bryant,  9  Gray,  245,  in  an  action  to  recover  dam- 
ages sustained  by  a  collision  between  the  defendant's  and  the  plaint- 
iff's carriage,  evidence   that    the    defendant's  servant,  who  had 
charge  of  his  carriage,  immediately  after  the  collision,  and  while 
the  defendant  was  being  taken   from  his  carriage,  and  while  the 
crowd  was  about,  said  the  plaintiff  was  not  to  blame,  yet  the  court 
held  that  this  declaration  of  the  defendant^  was  not  admissible  as 
a  part  of  the  res  gestca.     The  court  say:  "It   was  made  after  the 
accident  occurred  and  the  injury  to  the  plaintiff's  carriage  bad 
been  done.    It  did  not  accompany  the  principal  act  or  tend  in  any 
way  to  elucidate  it.     It  was  only  the  expression  of  opinion  about  a 
past  occurrence  and  not  a  part  of  the  res  gestceJ^    It  is  not  more 
competent  because  made  immediately  after  the  accident  than  if 
made  a  week  or  a  month  afterward.     See  Land  v.  Tyngsborough,  9 
Cush.  36." 

The  court  therefore   erred  in   the  case  before  us  in   admitting 
these  declarations  of  the  engineer  made  an  hour  after  the  accident 
as  a  part  of  the  res  gestm, 
[Omitting  other  matters.] 

Judgment  reversed,  cause  remanded. 
The  other  judges  concurred. 
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NoTB  BY  THK  BxpoRTKR.—  In  O'Connm'  v.  Chicago,  MiltDavkec  dt  St.  Paul  R.  Co., Minne- 
sota Supreme  Oourt,  September  18, 1880,  6  N.  W.  Rep.  481,  It  was  held  that  in  case  of  an 
accident  by  a  railn>ad  train  running  upon  and  injuring  horses  on  the  track,  what  was  said 
by  the  engineer  to  the  conductor  of  the  train  immediately  after  the  accident  and  after 
the  train  had  stopped,  and  while  they  were  examining  to  ascertain  what  mischief  had 
been  done,  indicating  where  he  first  saw  the  horses  on  the  traclE,  there  not  appearing  any 
thing  but  the  occurrence  to  cause  or  procure  the  statement,  may  be  proved  by  the  plaintiff 
as  part  of  the  res  getntce.  The  court  said  :  "  To  make  declarations  of  an  agent  evidence 
against  his  prindpai  they  must  not  oiAy  have  been  made  while  he  was  engaged  in  the 
business  of  the  principal,  but  they  must  be  a  part  of  the  transaction  out  of  which  the 
controversy  arises.  It  is  not  enough  that  they  refer  to  or  narrate  the  transaction  after  it 
is  past ;  they  must  be  so  connected  in  time  and  circumstances  with  the  principal  fact  as 
to  be  a  part  of  it.  When  declarations  of  an  agent  or  of  a  party  himself  are  so  closely 
connected  with  the  principal  fact  as  to  be  a  part  of  the  res  gesta,  is  often  a  verj'  nice  ques- 
tion to  determine.  There  are  on  the  point  many  decisions  which  appear  difficult  to  recon- 
cUe  with  each  other. ''  This  ruling  is  supported  by  the  following  cases  :  Where  the  action 
was  for  injury  from  a  train  of  cars  running  over  plaintlfTs  wagon  and  horses,  driven  by 
his  servant,  it  was  held  the  defendant  might  prove  a  conversation  with  the  servant  at  the 
time  of  the  accident  and  relative  to  it.  T.  <t  ir.  Hy,  Co,  v.  GfxJdanI,  25  Ind.  185.  In  an 
action  against  a  railroad  company  for  damages,  cause<l  by  delay  in  the  carriage  of  cattle, 
the  statements  relating  to  the  delay  of  the  conductor,  made  while  he  had  control  of  the 
train  in  which  the  cattle  were,  were  held  part  of  the  res  gestce.  Sitsan  v.  C.  &  T.  R.  Co., 
14  Mich.  489.  In  an  action  against  a  railroad  company  for  wrongful  expulsion  from  one 
of  its  trains  a  conversation  had  immediately  after  the  expulsion,  and  serving  to  Illustrate 
its  character,  between  plaintiff  and  the  offending  brakeman,  was  held  part  of  the  r«8  ge»UB, 
Bom  v.  C.  «fc  N,  W.  Ry.  Co.,  42  Wis.  654  ;  s.  c-,  24  Am.  Rep.  437.  The  accident  being  the 
running  of  a  railroad  train  against  a  peddler's  wagon,  and  the  destruction  of  his  goods,  < 
the  trial  court  admitted  evidence  of  what  was  said  at  the  time  of  the  accident,  by  the 
engineer  in  charge  of  the  train,  as  to  negligence  in  running  it.  This  was  held  no  error  by 
the  Supreme  Court,  which  said  :  '*  We  cannot  say  that  the  declaration  of  the  engineer 
was  no  part  of  the  res  nestce.  It  was  made  at  the  time  of  the  accident,  in  view  of  the 
goods  strewn  along  the  road  by  the  breaking  up  of  the  boxes,  and  seems  to  have  grown 
directly  out  of  and  Immediately  after  the  happening  of  the  fact.  The  negligence  com- 
plained of  being  that  of  the  engineer  himself,  we  cannot  say  that  his  declarations  made 
upon  the  spot  at  the  time,  and  In  view  of  the  effects  of  his  conduct,  are  not  evidence 
against  the  company  as  a  part  of  the  very  transaction  Itself.*'  ffanovcr  R.  Co.  v.  Coyle, 
56  Penn.  St.  896.  In  Lvby  y.  H.  R.  R.  Co. ,  17  N.  Y.  131,  the  plaintiff  was  run  against  and 
injured  by  a  car  drawn  by  horses.  The  car  was  stopped,  and  the  driver  arrested  by  a 
policeman.  In  the  trial  the  policeman  was  allowed  to  testify  that  upon  arresting  the  driver 
as  he  was  getting  off  the  car  and  out  of  the  crowd  surrounding  it,  he  asked  him  why  he 
did  not  stop  the  car,  to  which  the  drirer  replied  the  brake  was  out  of  order.  This  was 
held  error.  The  court  said  :  "  The  declaration  was  no  part  of  the  driver's  act  for  which 
the  defendants  were  sued.  It  was  not  made  at  the  time  of  the  act,  so  as  to  give  it  quality 
and  character.  The  alleged  wrong  was  complete,  and  the  driver,  when  he  made  the  state- 
ment,  was  only  endeavoring  to  account  for  what  he  done."  The  court  in  the  O^Connor 
case  also  observe  :  "  It  is  evident  that  whether  the  declaration  is  directly  connected,  and 
growing  out  of,  the  main  fact  does  not  depend  on  the  time  which  has  elapeed  between 
them,  though  It  must  always  be  an  important  element  in  the  consideration  of  the  ques* 
tion  ;  a  considerable  time  may  elapse  and  yet  the  declaration  be  a  part  of  the  res  gestce. 
It  may  be  made  immediately  upon  the  fact,  and  the  circumstances  be  such  as  to  exclude 
it.  Each  case  must  depend  on  its  own  peculiar  circumstances,  and  be  determined  by  the 
exercise  of  sound  judicial  discretion.'* 

In  Cleveland  ▼.  iVewsom,  Supreme  Court  of  Michigan,  November,  1880,  a  master  wai 
sued  for  injuries  caused  by  his  servant  running  over  the  plaintiff  in  the  street.  Held,  thafe 
a  statement  of  the  servant  Immediately  after  the  injury,  that  he  did  not  mean  to  van  orte 
plaintiff,  was  competent  as  part  of  the  res  gesttB. 
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BeUoM  -^joint  wrimg-doen — eompromus  wUh  one-^bc^. 

Where  eeveral  liave  jointlj  trespassed  on  real  estate,  the  receipt  of  money 
from  one  will  not  bar  an  action  against  the  others,  the  amount  received 
being  less  than  the  damage,  and  it  not  being  understood  to  be  in  fall  satisfac- 
tion. 

THE  case  is  thus  stated  by  Taylor,  J.:  ''This  is  an  action  to 
recover  damages  for  a  trespass  upon  the  plaintiff's  real  estate, 
and  cutting  and  carrying  therefrom  a  certain  quantity  of  pine  saw- 
logs.  The  evidence  shows  that  the  trespass  complained  of  was 
committed  jointly  by  the  defendants  and  one  E.  E.  Gomstock,  and 
that  the  plaintiff  had  made  an  agreement  with  Comstock,  as  found 
by  the  jury  in  their  special  verdict,  which  was  as  follows: 

"*1.  That  prior  to  the  commencement  of  this  action  it  waa 
agreed  by  and  between  the  plaintiff  and  E.  E.  Oomstock  that  the 
latter  would  pay  to  the  plaintiff  the  sum  of  1200,  and  that  in  con- 
sideration thereof  plaintiff  would  not  sue  said  Comstock  for  the 
trespass  upon,  or  for  the  timber  taken  from,  the  premises  deeoribed 
in  the  complaint. 
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^'2.  That  it  was  not  understood  by  and  between  said  plaintiff 
and  Gomstock,  at  the  time  of  making  said  agreement,  that  said 
sum  of  1200  compensated  or  satisfied  said  plaintiff  for  said  tres- 
pass, or  for  said  timber,  or  that  1200  was  the  amount  of  damages 
sustained  by  the  plaintiff  by  reason  of  the  trespass  or  value  of  the 
timber,  but  simply  that  for  the  payment  of  that  amount  by  Corn- 
stock  the  plaintiff  apfreed  not  to  look  to  or  prosecute  him  for  the 
balance  of  the  damages,  but  to  look  wholly  to  other  parties  there- 
for. 

*'  *Z.  That  at  the  time  of  said  agreement  it  was  understood  by 
both  said  plaintiff  and  said  Comstock,  that  the  plaintiff  intended 
to  look  toother  parties  connected  with  said  trespass  for  the  balance 
of  his  damages,  over  and  above  the  amount  received  from  Com- 
stock. 

***4.  That  Comstock  paid  said  sum  of  $200  to  the  plaintiff,  and 
he  received  the  same,  in  execution  of  said  contract. 

***5.  That  at  the  time  of  making  the  above  arrangement  by 
plaintiff  with  Comstock,  the  extent  of  the  plaintiff's  damages  by 
reason  of  the  trespass  had  not  been  ascertained,  and  that  said 
damages  remained  then  unliquidated.' 

'*The  jury  also  found  that  269,935  feet,  board  measure,  of  pine 
logs,  had  been  cut  and  removed  from  the  plaintiff's  premises  by  the 
defendants  and  Comstock,  or  their  servants  or  employees ;  and  that 
the  value  of  said  logs  so  cut  and  removed  by  defendants  was 
•1,079.64. 

"Upon  these  findings  both  parties  moved  for  judgment;  and 
the  court  ordered  judgment  in  favor  of  the  plaintiff  for  the  value 
of  the  timber  so  cut  and  removed,  less  the  sum  of  $200,  which 
the  respondent  had  received  from  Comstock  under  said  agreement. 
The  defendants  appeal ;  and  the  only  ground  of  error  alleged  or 
argued  in  this  court  is,  that  the  agreement  made  by  the  plaintiff 
with  Comstock,  a  joint  trespasser  with  the  appellants,  and  the 
receipt  of  the  1200  under  such  agreement,  is  a  bar  to  this  action.^ 

W,  H.  Webster,  for  appellants. 

Hastings  <&  Chreene,  for  respondents. 

Tatlok,  J.  The  proposition  of  the  learned  counsel  for  the  ap* 
pellants  is,  **  that  a  release  or  discharge  of  one  of  several  joint 
trespassers  is  a  release  or  discharge  of  the  whole  trespass; "  and  he 
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argues  that  it  is  immaterial  what  the  form  of  the  agreement  is  be- 
tween the  parties,  so  long  as  it  is  safflcient  to  bar  the  right  of  the 
injured  party  from  thereafter  maintaining  an  action  for  such  tres- 
pass against  the  party  with  whom  the  agreement  was  made ;  and 
^  that  an  agreement  not  to  prosecute  the  party  for  the  trespass,  made 

upon  a  sufficient  consideration,  is  equally  as  effective  to  bar  such 
action  against  him,  as  a  technical  release.  In  this  latter  proposi- 
tion we  think  the  learned  counsel  is  supported  by  the  great  weight 
of  authority.  Nearly  all  the  authorities  hold,  that  although  an 
agreement  not  to  sue  one  or  more  of  several  joint  aifd  several  con- 
tractors or  joint  wrong-doers,  made  upon  a  sufficient  consideration,  is 
not  a  technical  release  or  discharge  of  the  debt  due  or  of  the  dam- 
ages sustained,  yet  to  avoid  circuity  of  action,  the  party  with  whom 
the  agreement  has  been  made  may  set  it  up  as  a  bar  to  an  action 
brought  against  him  alone  for  such  debt  or  damages.  Lacy  v.  Ky- 
naaton^  2  Salk.  575;  1  Pars,  on  Cont.  28,  note  t,  and  cases  cited. 

The  learned  counsel  for  the  respondent  contends,  that  in  order 
to  bar  an  action  for  a  trespass  against  all  of  several  joint  wrong-doers, 
by  an  agreement  made  between  the  injured  party  and  one  or  more  of 
such  wrong-doera,  by  which  for  a  valuable  consideration  he  agrees 
'  not  to  prosecute  or  look  to  them  for  any  of  his  damages,  the  con- 
tract must  be  such  as  shows,  either  in  fact  or  in  law,  that  the  in- 
jured party  has  received  full  compensation  for  his  injury;  and  that 
when  the  contract,  whether  under  seal  or  otherwise,  shows  that  the 
compensation  which  he  receives  from  the  parties  whom  he  contracts 
not  to  prosecute  further,  or  whom  he  in  fact  discharges  from 
further  liability  to  him  for  damages,  was  not  intended  as  a  full 
compensation  for  his  injuries,  he  may  still  pursue  the  other  wrong- 
doers for  his  damages,  giving  them  the  benefit  of  the  sums  he  may 
have  received  of  those  who  have  purchased  their  peace.  In  the 
language  of  the  learned  counsel,  "  the  injured  party  is  entitled  to 
full  compensation  for  his  injuries,  and  to  but  one  compensation/* 
When  therefore  the  injured  party  receives  a  full  compensation  in 
fact  from  one  of  two  or  more  joint  wrong-doers,  or  when  he  enters 
into  such  a  contract  with  one  that  the  law  raises  a  presumption  that 
lie  has  received  such  full  compensation  from  him,  such  receipt  of 
compensation,  or  such  agreement,  is  a  bar  to  an  action  against  the 
other  wrong-doers.  To  bar  the  action  of  the  injured  party  it  must 
be  shown  either  that  he  has  received  full  compensation  for  his  inju- 
ries, or  what  was  intended  as  a  full  compensation,  or  that  he  has 
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released  one  or  more  of  the  wrong-doers  by  a  technical  release 
under  seal. 

When  a  technical  release  under  seal  is  given  by  the  injured  party 
to  one  of  several  joint  wrong-doers,  the  courts  have  quite  uniformly 
held  this  to  release  all,  and  that  it  is  a  good  bar  to  an  action  against 
those  not  named  in  the  release.  The  reason  of  this  rule  is  based 
upon  the  nature  of  the  release  under  seal.  The  release  being  under 
seal,  and  absolute,  its  meaning  cannot  be  controlled  by  parol  evi- 
dence, and  the  law  raises  a  conclusive  presumption  that  it  was 
given  in  full  satisfaction  in  fact  for  the  injury,  and  upon  a  suffi- 
cient consideration.  The  effect  of  this  technical  release  under  seal, 
and  the  legal  presumptions  which  arise  therefrom,  and  which  can- 
not be  controlled  by  any  parol  proofs,  is  well  illustrated  in  the  case 
of  Bro9i8on  v.  FUzhugh,  1  Hill,  185.  In  that  case  two  parties, 
common  carriers,  were  charged  by  the  plaintiff  with  negligence. 
Before  the  action  was  commenced,  the  defendant  Fitzhugh  had 
agreed  in  writing,  without  seal,  with  the  plaintiff,  **  in  consideration 
that  the  plaintiff  would  release  Throop,  the  other  defendant,  from 
all  liability  in  this  matter,  that  any  liability  which  he,  Fitzhugh, 
might  have  incurred,  or  was  subject  to  in  the  premises,  should  in 
no  respect  be  impaired  or  affected  by  the  release."  The  plaintiff 
thereupon  released  Throop,  and  as  is  evident  from  the  statement  of 
the  case,  by  a  technical  release,  under  seal,  containing  no  reference 
in  it  to  the  agreement  made  with  Fitzhugh.  The  plaintiff  brought 
his  action  against  Throop  and  Fitzhugh,  and  the  process  was  served 
on  Fitzhugh  alone,  and  he  set  up  the  release  of  Throop  as  a  defense, 
and  the  court  held  the  release  a  bar  to  the  action  against  Fitzhugh. 
The  ground  of  the  decision  was  that  the  release  being  under  seal 
its  effect  was  a  question  of  law,  and  no  parol  evidence  could  be 
received  to  control  the  effect  which  the  law  gave  to  it.  Justice 
Bronson,  who  delivered  the  opinion  of  the  court,  says :  **  The  deed, 
being  taken  most  strongly  against  the  releasor,  is  conclusive  evi- 
dence that  he  has  been  satisfied  for  the  wrong,  and  after  satisfac- 
tion, although  it  moved  from  only  one  of  the  tort-feasors,  no 
foundation  remains  for  an  action  against  any  one.  A  sufficient 
atonement  having  been  made  for  the  trespass,  the  whole  matter  is 
at  an  end.     It  is  as  though  the  wrong  had  never  been  done." 

There  is  no  dispute  in  the  authorities  on  this  question.  All  hold 
that  a  technical  release  of  one  of  two  or  more  joint  wrong-doers, 
under  seal,  discharges  them  all,  and  is  a  good  bar  to  an  action 
Vol.  XXXVI  —  106 
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against  any  or  all  of  them,  and  the  reason  of  the  rule  is  above 
stated.  Upon  the  production  of  the  release  the  law  conclnsivelj 
presumes  that  the  injured  party  has  been  fully  satisfied  for  the 
wrong  done,  and  this  legal  presumption  cannot  be  changed  or  dis- 
n  proved  by  any  parol  evidence.     See  Cocks  v.  Nasliy  9  Bing.  341; 

0  Brooks  V.  Stuart,  9  A.  &  R  854. 

It  is  insisted  by  the  counsel  for  the  respondent  that  when  the 
contract  which  is  set  up  as  a  release  of  one  of  several  joint  wrong- 
doers is  not  a  technical  release,  the  construction  of  wliich  is  fixed 
by  the  law,  then  the  intention  of  the  parties  is  to  govern;  and  if  it 
be  clear  that  there  was  do  intention  on  the  part  of  the  injured  per- 
son to  release  his  cause  of  action  against  all  the  wrong-doers,  and 
that  the  sum  received  was  not  in  fact  a  full  compensation  for  his 
injury,  nor  intended  to  be  such  by  the  jwirties,  then  any  agreement 
of  the  injured  party  not  to  prosecute  one  or  more  of  several  wrong- 
doers, in  consideration  of  the  payment  of  a  specified  sum  of  money, 
does  not  discliurgo  the  other  wrong-doers,  except  to  the  extent  of 
the  money  so  received.  In  other  words,  when  the  contract  is  not 
of  such  a  nature  that  the  law  deems  it  conclusive  evidence  that  the 
injured  person  lias  been  satisfied  for  the  wrong,  then  it  becomes  a 
question  of  fact  for  the  court  or  jury  whether  what  he  has  received 
of  the  one  wrong-doer  was  received  in  full  satisfaction  of  his  wrong; 
and  if  it  appears  that  it  was  not  m  received,  it  is  only  pro  tanto  a 
bar  to  an  action  against  the  other  wrong-doers.  And  this  view  of  the 
case,  we  think,  is  sustained  by  the  great  weight  of  authority  in  all 
cases  wlierc  the  amount  of  the  damages  is  the  subject  of  proof  and 
computation,  as  in  this  case,  though  tliere  is  some  conflict  in  those 
cases  where  the  damages  are  not  the  subject  of  proof  and  compata- 
tion,  but  rest  mostly  in  the  discretion  of  the  jury,  as  in  cases  of 
assault  and  battery,  slander,  libel,  false  imprisonment  and  other 
actions  of  that  nature. 

It  is  probable  that  one  reason  why  the  rule  above  stated  has  not 
been  so  universally  adopted  by  the  courts  in  the  class  of  actions 
above  named  is  tliat  in  such  cases  tlie  real  amount  of  injury  which 
the  plaintiff  has  sustained  is  so  much  a  matter  of  uncei*tainty  that  it 
would  be  very  difficult  to  tell  before  a  verdict  was  obtained  what  they 
were,  and  any  sum  received  from  one  of  the  wrong-doers  to  buy  his 
peace  might  well  be  considered  a  full  compensation  for  the  injniy 
sustained.  In  cases  where  there  is  no  technical  release  and  dis- 
charge of  one  of  several  joint  wrong-doers,  whether  the  receipt  of 
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money  from  one,  accompanied  with  an  agreement  not  to  prosecute 
him  for  the  wrong,  is  a  discharge  of  the  other  wrong-doers,  depend? 
upon  the  question  whether  such  money  was  received  as  an  accord 
and  satisfaction  for  the  whole  injury.  If  it  was,  then  all  are  dis- 
charged; if  it  was  not,  hut  only  as  a  part  satisfaction,  then  it  is' 
a  discharge  of  the  others  only  pro  tanto.  A  court  or  jury  would 
more  readily  infer  that  a  receipt  of  $200  from  a  party  who  had 
assaulted  and  beaten  another,  by  the  party  injured,  was  intended 
as  a  satisfaction  for  the  whole  injury  done,  than  if  the  same  sum  of 
money  had  been  received  by  the  injured  party  of  one  of  two  or  more 
persons  who  had  tortiously  converted  a  thousand  bushels  of  wheat 
worth  $1,000.  See  Brown  \.  Cambridge,  S  Allen,  475;  Stone  \. 
Dickinsony  6  id.  29.  The  distinction  made  by  the  courts  between 
the  class  of  cases  above  mentioned,  where  there  is  no  fixed  legal 
measure  of  damages,  and  those  where  there  is  a  fixed  legal  measure, 
is  considered  and  commented  upon  in  the  following  cases:  McOriU 
lis  V.  HaweSy  38  Me.  568;  Oilpatrich  v.  Hunter y  24  id.  18;  East- 
man V.  Grant y  34  Vt.  390;  Ellis  v.  Biixer,  2  Ohio,  295;  Knicher- 
backer  v.  Colvery  8  Cow.  111. 

In  the  case  of  Eastman  v.  Grant,  supra,  which  was  an  action 
for  assault  and  battery,  in  commenting  upon  the  effect  which  must 
be  given  to  the  contract  made  with  two  of  the  joint  wrong-doers, 
by  which,  in  consideration  of  $100  paid  by  each,  the  plaintiff  agreed 
not  to  prosecute  them,  and  to  save  them  harmless  from  all  liability 
to  the  plaintiff  for  all  damages  sustained  by  reason  of  the  assault 
and  battery,  the  court  says:  "The  plaintiff's  claim  rests  solely  in 
damages.  There  was  no  criterion  by  which  the  amount  could  be 
definitely  determined.  It  was  a  matter  of  mere  estimation,  based 
on  opinion  and  judgment,  not  of  computation  based  on  any  fixed 
data.  If  the  question  were  submitted  to  a  jury,  they  could  deter- 
mine it  only  by  estimation.  Here  the  plaintiff  and  the  Bowens 
got  together  and  determined  the  matter  for  themselves.  They  esti- 
mated the  damages  and  fixed  the  amount  of  the  plaintiff's  claim 
against  them,  and  they  paid  it  and  were  discharged.  *  *  *  There 
is  nothing  in  the  case  to  indicate  that  the  amount  paid  was  not  the 
full  amount  of  the  damages,  and  the  extent  of  the  plaintiff's  claim 
on  them.  If  the  plaintiff  had  brought  his  action  against  the  Bow- 
ens  and  had  recovered  $200  damages,  and  they  had  paid  the  judg- 
ment, that  clearly  would  have  discharged  all.  If  these  parties  agree 
upon  the  amount  without  the  intervention  of  a  court  or  jury,  and 
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the  amount  is  j>aid,  the  effect,  we  apprehend,  must  be  the  same, 
The  plaintiff's  claim  is  the  same  against  all  the  parties  engaged  in 
the  trespass.  He  may  pursue  them  jointly  or  severally  to  enforce 
it,  but  when  that  claim  is  once  paid  it  is  cancelled  as  to  all  the 
parties." 

It  will  be  seen,  from  the  opinion  of  the  court  in  this  case,  that 
the  reason  for  holding  that  the  settlement  by  the  two  joint  wrong- 
doers was  a  bar  to  the  action  against  the  others,  was  put  upon  the 
ground  that  the  evidence  showed  that  the  plaintiffs  had  received 
from  the  two  what  was  agreed  upon  between  the  parties  to  be  a  full 
compensation  for  the  injury  the  plaintiff  had  sustained  by  the 
assault  and  battery,  and  not  solely  upon  the  ground  that  the  plaint- 
iff had  agreed  not  to  prosecute  these  parties  further  for  such 
injury.  The  rule  governing  in  actions  of  tort  is  briefly  stated  by 
Judge  CooLEY  in  his  work  on  Torts,  139:  "The  bar  arises  not 
from  any  particular  form  that  the  proceedings  assume,  but  from 
the  fact  that  the  injured  party  has  actually  received  satisfaction, 
or  what  in  law  was  deemed  equivalent"  Story  on  Contracts,  §  997, 
says:  **A  parol  release  to  one  of  several  joint  obligors  will  never 
operate  as  a  complete  discharge  of  the  others  unless  the  debt  be 
fully  satisfied  by  him.  If  it  be  partially  satisfied,  it  may  jt;ro  ianto 
be  pleaded  in  discharge  of  the  others."  The  courts  have  uniformly 
applied  the  same  rule  to  actions  of  tort 

Robertson,  C.  J.,  in  Matthews  y.  Chicopee  Mfg.  Co,^  3  Kobt,  713, 
says:  "The  sole  ground  of  the  effect  of  a  release  of  one  of  several 
joint  contractors  or  wrong-doers,  in  discharging  all,  is  that  it  was 
in  presumption  of  law  a  satisfaction;  and  whenever  a  release  was 
in  such  form,  or  accompanied  by  such  restrictions,  as  to  repel  such 
presumption,  it  did  not  necessarily  discharge  all.'' 

Parsons,  in  his  work  on  Contracts,  vol.  1,  p.  29  (6th  ed.),  says : 
'^  If  an  action  bo  brought  against  many,  and  to  this  an  accord  and 
satisfaction  by  one  be  pleaded  in  bar,  it  must  be  complete,  covering 
the  whole  ground,  and  fully  executed.  It  is  not  enough  if  it  be  in 
effect  only  a  settlement  with  one  of  the  defendants  for  his  share  of 
the  damages  ;  nor  would  it  be  enough  if  it  were  only  this  in  fact, 
although  in  form  an  accord  and  satisfaction  of  the  whole." 

Justice  MiLLEB,  in  the  case  of  Lovejoy  v.  Murray ^  3  WalL  1-17, 
says  :  **  When  the  plaintiff  has  accepted  satisfaction  in  full  for  the 
injury  done  him,  from  whatever  source  it  may  come,  he  is  so  far 
affected  in  equity  and  good  conscience  that  the  law  will  not  permit 
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him  to  recover  again  for  the  same  damages.  But  it  is  not  easy  to 
see  bow  be  is  so  affected  until  he  has  received  full  satisfaction,  or 
that  which  the  law  must  consider  as  such.'' 

It  is  not  claimed  by  the  learned  counsel  for  the  appellants  that 
the  contract  made  between  the  plaintiff  and  Oomstock  shows  that 
the  plaintiff  received  the  1200  as  satisfaction  in  full  for  his  dam- 
ages, or  that  it  was  understood  between  the  parties  that  the  1200 
was  a  full  compensation  therefor,  or  that  the  plaintiff  intended  to 
relinquish  his  right  to  claim  further  compensation  and  damages 
from  the  defendants  for  his  injury.  The  finding  of  the  jury  is 
express  that  it  was  understood  at  the  time  that  the  plaintiff  intended 
to  look  to  the  defendants  for  the  balance  of  his  damages  over  the 
$200  received  of  Oomstock. 

But  it  is  insisted  by  the  counsel  for  the  appellants  that  because 
the  plaintiff  bound  himself,  by  a  Talid  contract,  not  to  prosecute 
Oomstock  for  the  trespass,  he  was  discharged  from  all  further  lia- 
bility to  the  plaintiff  on  account  of  such  trespass,  and  the  other 
wrong-doers  were  also  discharged,  notwithstanding  it  was  not  so 
agreed  or  intended  by  the  parties.  It  is  possible  that  this  rule 
might  apply  to  a  case  of  two  or  more  persons  who  were  jointly  and 
not  severally  bound  by  contract.  If,  in  such  case,  the  person  to 
whom  the  parties  were  jointly  bound  should  make  a  contract  upon 
sufficient  consideration,  by  which  he  discharged  one,  no  action 
could  be  maintained  against  the  other  joint  contractors,  because 
the  rules  of  practice  in  such  cases  require  that  all  the  joint  con- 
tractors shall  be  sued  together,  and  the  other  parties  may  insist 
upon  such  joinder  of  parties.  If  therefore  one  of  the  joint  con- 
tractors has  been  discharged  from  further  liability  by  the  plaintiff, 
so  that  the  joint  action  cannot  be  maintained  against  him,  it  must 
fail  as  to  all.  Botoen  v.  Hastings,  47  Wis.  236.  In  such  cases  how- 
ever when  it  is  apparent  that  it  was  not  the  intention  of  the  par- 
ties to  discharge  or  satisfy  the  debt  or  claim,  but  only  to  relieve 
one  party  from  all  liability  to  pay  the  same,  the  courts  have  usually 
avoided  the  difficulty  by  construing  such  contract  as  a  simple  con- 
tract not  to  sue  the  party  discharged,  and  permit  the  action  to  pro- 
ceed against  all  the  parties  notwithstanding  the  contract,  leaving 
the  discharged  party  to  his  action  against  the  plaintiff  for  any 
damage  he  may  sustain  by  reason  of  his  being  sued  contrary  to  the 
conditions  of  such  contract.  Line  v.  Nelson,  38  N,  J.  Law,  358  ; 
JSolly  V.  Forbes,  2   Brod.  &   Bing.  38  (6  E.  0.   L.  11)  ;   Couch  t. 
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Mills,  21  Wend.  424;  Price  v.  Barker,  1  Jurist  (N.  p.),  775; 
Dean  v.  NewhalU  8  T.  R.  168.  Admitting  Ui^t  the  rule 
contended  for  by  the  learned  counsel  for  the  appellants  wonld 
iipplj  to  the  case  of  joint  contractors,  it  could  have  no  application 
lo  joint  wrong-doers,  who  are  always  held  liable  to  the  injured 
party  severally  as  well  as  jointly. 

.  The  contract  set  up  in  this  case  shows  tliat  the  plaintiff  did  not 
receive  the  $200  from  Comstock  in  satisfaction  or  as  full  compensa- 
tion for  the  injury  be  had  sustained  by  the  trespass,  and  that  it 
was  not  the  intention  to  release  the  other  joint  trespassers  from 
liability  for  the  trespass.  The  plaintiff's  agreement  not  to  sue 
Upmstock  for  the  trespass,  under  the  circumstances  disclosed  by 
the  evidence  in  this  case,  does  not  therefore  discharge  the  other 
joint  trespassers  except  pro  tanto.  The  court  below  properly  ren- 
dered judgment  in  favor  of  the  plaintiff  for  the  damages  he  had 
su^tiiined  by  reason  of  the  trespass,  less  the  sum  of  $200  received 
of  Comstock.  This  rule  is,  we  think,  supported  by  the  great 
¥feight  of  authority,  as  will  be  seen  by  an  examination  of  the  large 
number  of  authorities  cited  by  the  learned  counsel  for  the  respond- 
ents. The  following  cases  fully  sustain  the  position  stated:  Snow 
V.  Chandler,  10  N.  H.  92;  McCrilUs  v.  Hawes,  38  Me.  568;  Spen- 
cer V.  Williams,  2  Vt.  209;  Chamherlin  v.  Murphy,  Al  id.  110;  • 
Sloan  v.  Herricky  49  id.  328;  Matthews  v.  Chicopee  Co.,  3  Robt  712; 
Blo88  V.  Plymale,  3  W.  Va.  393;  Shaw  v.  Pratt,  22  Pick.  307;  Pond 
V.  Williams,  1  Gray,  630-636;  Bank  v.  Messenger,  9  Cow.  37;  LiM 
V.  Nelson,  38  N.  J.  L.  358;  Irvine  v.  Mtlbank,  15  Abb.  Pr.  (N.  S.) 
378;  Solly  v.  Forbes,  6  Eng.  Com.  Law,  11 ;  Thompson  v.  Lack,  54 
id.  551 ;  Bank  v.  Curtiss,  37  Barb.  319-20;  Ounther  v.  Lee,  45  Md« 
60-67;  8.  c,  24  Am.  Rep.  504. 

Many  other  cases  will  be  found  m  the  books  holding  the  same 
doctrine,  and  so  far  as  we  have  been  able  to  find  there  are  very  few 
which  hold  the  contrary  doctrine.  Nearly  all  the  cases  in  which  it 
has  been  held  that  an  agreement  by  the  injured  party  discharging 
one  or  more  of  several  joint  trespassers  was  a  discharge  of  all,  pro- 
ceed upon  the  ground  that  the  contract  evidencing  the  discharge 
showed  that  the  plaintiff  had  received  a  full  compensation  and  sat< 
isf action  for  all  his  injuries  from  the  person  discharged.  The  case 
of  Ounther  v.  Lee,  last  above  cited,  proceeds  upon  this  distinction. 
In  that  case  one  of  the  joint  wrong-doers  had  been  released  under 
leal,  with  a  reservation  that  the  release  should  not  prejudice  the 
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plaintiffs  right  to  proceed  against  the  other  wrong-doers  for  dam- 
ages claimed  by  the  plaintiff.  The  court  says;  **Here  the  release 
expresses  a  consideration  on  its  face  which  was  received  in  full  sat- 
isfaction of  the  wrong  complained  of;"  and  then  holds  the  proviso 
in  the  release  void,  as  repugnant  to  the  legal  effect  and  operation  of 
the  release  itself. 

As  was  insisted  by  the  learned  counsel  for  the  respondent,  with 
great  clearness  and  ability,  there  .8  no  hardship  in  this  rule.  Certainly 
the  receipt  of  a  partial  satisfaction  from  one  of  two  joint  tort-fea- 
sors is  no  injury  to  the  other  who  is  afterward  sued  for  the  trespass. 
On  the  other  hand,  it  is  to  his  benefit,  as  he  has  the  advantage  of 
what  was  paid  by  his  associate  in  the  wrong  reducing  the  judg- 
ment against  him.  The  party  injured  is  under  no  duty  to  the 
joint  wrong-doer  to  proceed  at  all  against  his  associate,  and  his 
refusal  to  proceed  against  him  is  no  ground  of  defense.  As  it  is 
wholly  optional  with  the  injured  party  to  proceed  against  one  of 
two  joint  wrong-doers  for  the  whole  of  his  damages,  there  is  no 
equity  in  holding  that  because  he  has  received  a  part  satisfaction 
for  his  injury  from  the  one  not  proceeded  against,  upon  an  agree- 
ment not  to  sue  him  for  the  wrong,  the  other  may  set  up  such 
receipt  as  a  complete  defense  to  the  action.  He  is  benefited  and 
not  injured  by  such  proceeding.  Again,  suppose  tho  injured  party 
has  obtained  judgment  against  two  wrong-doers;  he  is  under  no 
obligation  to  collect  the  damages  equally  of  both;  and  if  he  should 
direct  the  execution  to  be  levied  and  collected  out  of  the  property 
of  one,  he  would  have  no  redress,  and  no  power  to  compel  his  co- 
defendant  to  contribute;  or  if  the  plaintiff  in  such  case  should 
direct  the  execution  to  be  collected  in  part  only  out  of  the  property 
of  each,  neither  would  have  any  right  to  control  the  amount  which 
should  be  so  collected  of  the  other.  And  certainly  such  discretion 
could  not  be  set  up  as  a  bar  by  either  to  the  collection  of  the  part 
directed  to  be  collected  of  his  property. 

The  defendants  suffered  no  damage  in  consequence  of  the  con- 
tract made  between  the  plaintiff  and  Comstock.  The  plaintiff  is 
not  therefore  affected  by  any  equity  in  favor  of  the  defendants.  As 
no  technical  release  was  given  to  the  joint  wrong-door,  and  the  con- 
tract proved  clearly  shows  that  the  plaintiff  did  not  receive  the 
$200  in  satisfaction  of,  or  as  full  compensation  for,  his  injury,  there 
was  no  defense  to  the  plaintiff's  action  except  as  to  the  $200  re- 
ceived, and  of  this  the  defendants  had  the  benefit. 
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Notwithstanding  any  general  remarks  found  in  this  opinion,  it 
will  be  understood  that  the  decision  of  the  court  goes  no  further 
than  holding  that  tlie  facts  of  this  case  do  not  show  a  release  of  the 
defendants  from  liability  for  damages,  and  that  the  majority  of  the 
members  of  the  court  do  not  now  decide  that  a  similar  agreement 
made  with  one  of  two  or  more  joint  trespassers,  in  an  action  for  an 
assault  and  battery,  false  imprisonment,  or  similar  actions,  in  which 
the  damages  rest  mainly  in  estimation  and  opinion,  would  not  be  a 
bar  to  an  action  against  the  others. 

By  the  Goubt.    The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


Chicago  and  N.  W.  Bailwat  Compaky  v.  Towk  of  Ooonto. 

(60  Wis.  ISO.) 
C<mMtUutional  law — toum» — 1iou>  composed, 

A  town  is  a  civil  division  oompoeed  of  oonti^i^noaB  territory ;  and  under  consti- 
tutional  powers  to  county  boards  to  change  town  boundaries,. a  town  cannot 
be  made  to  consist  of  two  tracts  not  contiguous.     (See  note,  p.  844.) 

ACTION  to  recover  money  paid  for  taxes.     The  opinion  states 
the  case.     The  defendant  had  judgment  below. 

F.  J.  Lamb  and  W.  F,  Vilas,  for  appellant. 

Tracey  £  Bailey,  for  respondent 

Orton,  J.  This  suit  is  brought  to  recover  from  the  town  of 
Oconto,  the  defendant,  certain  moneys  paid  under  protest  for  taxes 
claimed  to  have  been  illegally  assessed  upon  the  plaintiff's  lauds, 
situated  in  towns  35,  36  and  37,  range  16,  in  Oconto  county,  by  the 
said  town,  for  the  year  1878.  Two  grounds  of  recovery  were  rehed 
upon  at  the  trial;  first,  that  the  assessment  was  improperly  made;  and 
second,  that  these  lands  were  not  subject  to  assessment  and  taxation 
by  and  in  the  town  of  Oconto.  Tlie  latter  ground,  being  the  more 
important,  and  if  well  taken,  fatal  to  the  legality  of  the  assessment, 
will  alone  be  considered.  To  sustain  this  objection  to  the  assess- 
ment, it  is  claimed  that  the  several  orders  of  the  board  of  supervi- 
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sors  of  the  county  of  Oconto,  attaching  these  lands  to  and  making 
them  a  part  of  the  town  of  Oconto,  are  void,  because  they  are  left 
by  such  orders  in  a  body  of  lands  separated  and  detached,  and  not 
contiguous  to  the  main  body  of  lands  in  said  town,  in  violation  of 
the  Constitution,  which  it  is  claimed  requires  towns  to  be  composed 
and  constituted  of  contiguous  territory  only. 

There  was  some  question  on  the  argument  whether  the  orders  of 
the  board  of  supers isors  of  Oconto  county,  organizing  and  chang- 
ing the  boundaries  of  the  town  of  Oconto,  in  fact  left  these  bodies 
of  land  so  detached  ;  but  by  an  inspection  of  the  orders  it  is  ap- 
parent that  they  are  so  detached.  The  order  of  the  board  of  Novem- 
ber 15, 1876,  it  is  conceded,  made  the  town  consist  of  two  detached 
bodies  of  lands,  in  the  smaller  body  of  which  the  lands  of  the  appel- 
lant in  question  were  situated,  and  the  two  bodies  separated  by  the 
distance  of  nearly  twenty  miles  of  intermediate  territory.  By  the 
order  of  March,  15,  1877,  certain  lands,  a  part  of  and  contiguous 
to  the  larger  body,  and  in  the  direction  of  the  lands  in  question, 
were  detached  from  the  town  of  Oconto,  and  added  to  and  made  a 
part  of  the  towns  of  Peshtigo  and  Marinette.  By  the  order  of 
January  12, 1878,  certain  lands  lying  contiguous  to  the  lands  so 
detached  were  added  to  and  made  a  part  of  the  town  of  Oconto; 
but  this  order  failed  to  embrace  the  lands  so  detached,  and  they 
were  still  left  in  those  two  otbci-  towns.  These  orders  then  taken 
together,  still  leave  the  two  bodies  detached,  but  not  by  so  great  a 
distance.  It  was  unquestionably  intended  by  the  last  order  to  cure 
this  defect  in  the  first  one,  and  connect  the  two  bodies  together, 
but  by  this  omission  the  town  still  remains  subject  to  the  objec- 
tion of  consisting  of  two  detached  bodies  of  territory,  the  same  as 
by  the  first  order. 

We  shall  not  follow  the  very  able  arguments  of  the  learned  coun- 
sel of  the  appellant,  urging  many  and  weighty  reasons  of  public 
policy,  why,  if  possible,  the  Constitution  should  be  so  construed  as 
to  require  a  town  to  be  composed  only  of  contiguous  territory,  and 
reasons  based  upon  the  constitutional  rule  of  uniformity  of  town 
government  and  of  taxation.  We  shall  pass  directly  and  confine 
ourselves  strictly  to  the  consideration  of  the  true  meaning  and 
proper  construction  of  the  term  "town,"  as  used  in  the  Constitu- 
tion, with  reference  only  to  the  defect  in  the  organization  or  in  the 
changing  of  the  boundaries  of  the  town  of  Oconto,  here  urged  as 
making  the  orders  of  the  board  of  supervisors  void.  There  are  few. 
Vol.  XXXVI  — 106 
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if  there  are  any,  decisions  of  courts  having  a  bearing  upon  this 
question,  directly  or  remotely;  and  it  must  therefore  be  treated  'ds 
an  orginal  one,  and  determined  somewhat  arbitrarily. 

The  word  **  town,"  philologically  considered,  is  a  change  in  the 
orthography  and  pronunciation  of  the  Anglo-Saxon  word  "/mw," 
from  the  verb  "  tyan,'^  meaning  to  "  inclose,"  and  "/w;i ''  thci-eforc 
means  an  inclosure.  It  was  used  to  denote  a  garden  inclosed  by  a 
Ijedge,  or  a  collection  of  houses  inclosed  by  a  wall/  Zell's  Popular 
Encyclopedia,  and  Johnson's  New  Universal  Encyclopedia,  lu 
genera]  and  customary  usage  in  England,  as  denoting  a  collection 
of  houses  or  hamlet  between  a  village  or  city,  or  its  stricter  legal  or 
civil  meaning  as  denoting  a  civil  coi-poration  of  larger  territorv, 
which  might  include  a  village  or  city,  are  somewhat  foreign  to  the 
use  of  the  word,  and  the  civil  and  territorial  subdivision  or  organi- 
zation which  it  is  used  to  signify  in  this  country.  Its  first  use  in 
this  country  was  to  define  the  original  or  primary  civil  or  govern- 
mental organizations  of  the  early  colonists  of  New  England,  who 
knew  by  bitter  experience  the  oppressive  tyranny  of  imperial  law, 
and  who  desired,  above  all  things,  to  be  governed  not  only  by  laws 
made  by  themselves  in  primary  assembly,  but  having  a  limited  ami 
local  application  to  their  wants  in  small  and  independent  comma 
nities.  They  were  considered  and  adopted  by  those  alone  who 
knew  their  fitness  and  adaptation  to  their  wants,  and  they  received 
the  general  assent.  This  attachment  to  local  law  and  local  govern- 
ment, which  then  prevailed  and  still  prevails  in  this  country,  wa< 
the  producing  cause  of  the  organization  of  the  towns  of  the  New 
England  colonies,  which  had  exclusive  control  of  their  local  affairs. 
Each  town  had  clearly-defined  territorial  limits  or  boundary,  so  re- 
stricted as  to  fully  secure  to  each  citizen  the  advantages  of  a  local 
or  home  government,  and  not  so  extended  as  to  defeat  or  lessen 
them. 

The  nature  and  uses  of  this  form  of  local  government  are  fully 
expressed  by  one  of  the  earliest  acts  of  the  Massachusetts  colony,  in 
general  court  in  1636,  viz.:  '*  Inasmuch  as  particular  towns  have 
many  things  which  concern  only  themselves  and  the  ordering  ol 
their  own  affairs  and  disposing  of  their  own  towns,  it  is  ordered, 
that  the  freemen  of  every  town,  or  the  major  part  of  them,  shall 
only  have  the  power  to  dispose  of  their  own  lands  and  woods,  with 
all  the  privileges  and  appurtenances,  not  repugnant  to  the  laws  and 
orders  of  the  general  court."     Local  Law  of  Mass.  and  Conn.,  bj 
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Fowler,  10-20.  It  can  be  seen  that  in  the  very  nature  and  nses  of 
such  a  local  government  the  town  must  be,  first,  of  limited  territo- 
rial extent;  second,  of  compact  and  contiguous  territory:  third,  its 
boundary  must  be  clearly  defined  and  continuous ;  and  fourth,  it 
should  embrace  within  its  government  only  those  having  a  unity  or 
similarity  of  interests.  In  New  England,  towns  having  been  the  first 
local  civil  governments  and  antecedent  to  the  formation  of  counties, 
the  counties  were  made  by  a  consolidation  of  its  towns.  In  the 
western  States,  however,  when  an  organic  law  is  first  made  for  the 
government  of  the  whole  territory,  or  a  Constitution  is  formed  for 
the  whole  State,  counties  are  formed  first,  and  towns  within  them 
afterward  ;  but  the  original  idea  and  meaning  of  the  town  remain 
the  same,  and  that  is,  "a  subdivision  of  a  county,"  as  defined  in 
Johnson's  New  Universal  Encyclopedia,  and  "subdivision  of  a 
county  as  a  parish  is  a  part  or  subdivision  of  a  diocese."  **  In  pop- 
ular usage  in  America  the  whole  territory  witliin  certain  liniits." 
Imperial  Dictionary. 

Webster  defines  town  as  ''an  inclosurc,'*  ^*tlie  whole  territory, 
within  certain  limits,"  and  the  word  "  parish  "  as  **a  district  of  certai  ii 
limits,  which  cannot  be  altered  without  legal  enactment,"  and  the 
word  "district"  as  "a  defined  portion  of  the  State." 

In  Abbott's  Law  Dictionary  it  is  defined  "  a  walled  place  or  bor- 
ough." Finch,  80.  **  Townships  are  incorporated  not  as  cities 
and  villages  are,  for  their  own  benefit  and  by  their  assent,  but  like 
counties,  as  mere  civil  divisions  of  the  State."  Waltham  v.  Kemper, 
55  111.  346.  '*The  several  towns  of  this  State  are  corporations  for 
certain  very  limited  purposes,  *  *  *  for  the  conservation  of 
highways  *  *  *  relief  of  the  poor,  *  *  *  the  assessment 
and  collection  of  taxes,  etc.  The  several  towns  are  political 
divisions,  organized  for  the  convenient  exercise  of  portions  of  the 
political  power  of  the  State."  Lorillard  v.  Town  of  Monroe,  11  N. 
Y.  392.  All  of  these  terms  defining  "  town  "  are  strongly  express- 
ive of  compactness,  adjacenoy  and  contiguity,  such  as  "inrlos- 
ure,"  "whole  territory  within  certain  limits,"  "defined  portion  of 
the  State,"  and  "  a  subdivision  of  a  county."  A  town,  in  its  name 
and  uses,  conveys  the  very  idea  of  locality,  vicinity,  vicinage  and 
convenience.  A  town  is  a  subdivision,  in  the  singular;  not  sub- 
divisions, or  many  subdivisions,  in  the  plural.  Aside  from  these 
definitions,  all  of  which  appear  to  be  conclusive  of  the  question, 
there  is  much  force  in  the  general  and  almost  invariable  usage,  in 
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this  coanfcry  at  least,  in  tho  orgaDization  of  towns  and  counties,  as 
in  precincts,  districts,  cities  and  villages,  in  forming  them  of  ad- 
jacent and  contiguous  territory.  If  there  had  been  many  instances, 
and  I  might  say  any,  of  the  organization  of  a  town  constituted  of 
separate,  detached  and  remote  bodies  of  territory,  tho  evils  would 
have  been  so  manifest  and  numerous  that  cases  of  complaint 
would  have  found  their  way  into  the  courts  and  reports;  but  by 
considerable  searching  I  have  been  unable  to  find  a  single  case 
directly  involving  this  question. 

To  so  construe  the  Constitution  as  to  authorize  the  board  of 
supervisors  of  a  county  to  organize  or  change  the  boundaries  of  a 
town  so  that  it  would  be  composed  of  a  separate,  detached  and  non- 
contiguous territory,  would  most  unquestionably  restrict  the  sove- 
reign power  of  the  legislature  in  the  organization  of  assembly 
districts  '^  consisting  of  contiguous  territory,  and  bounded  by 
county,  precinct,  town  or  ward  lines."  Article  4,  §  4,  Const  The 
term  **  precinct,''  as  used  in  this  section,  has  reference  only  to  cer- 
tain districts  having  similar  functions  to  those  of  towns,  as  in 
Orant  county  and  perhaps  other  places,  in  territorial  times,  and 
which  passed  away  upon  the  formation  of  the  first  legislative  dis- 
tricts after  the  admission  of  the  State,  and  the  term  is  no  longer 
used  except  perhaps  occasionally  interchangeably  with  election  dis- 
tricts. By  section  5  of  the  same  article  senate  districts  are  required 
to  be  of  like  *' convenient  contiguous  territory,"  and  the  power  of 
the  legislature  would  be  alike  restricted  in  tHeir  formation  if  the 
territory  of  towns  need  not  be  contiguous. 

Supported  by  these  authorities,  as  well  as  most  obvious  and 
numerous  reasons  of  public  policy,  practical  convenience  and 
respecting  the  public  welfare,  we  decide  that  a  town  must  consist 
of  contiuous  territory,  and  that  the  orders  of  the  board  of  super- 
visors of  Oconto  county  are  void  and  of  no  effect,  and  that  the 
assessment  complained  of  is  also  void,  and  the  taxes  so  paid  by  the 
appellant  under  protest  are  illegal  and  void,  and  may  be  recovered 
and  may  be  recovered  in  this  action. 

By  the  Coitrt —  The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Note  bt  tbb  Bkpostsr.— In  Smith  r.  Sherry^  50  Wis.  210,  it  was  held  that  an  oninha^ 
ited  tract  of  country  nowhere  adjoiningr  an  existing  village,  and  in  which  sncfa  ezisliiig 
corporation  has  no  special  interest,  cannot  be  made  a  part  of  such  rillsge  by  legislall^ 
enactment,  for  the  mere  purpose  of  taxation.    The  court,  Taylor,  J.,  said  : 
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**  Without  determining  whether  the  annexation  of  territory  to  an  eidsting  village  not 
contiguous  to  or  joining  it,  and  in  which  the  existing  corporation  has  no  interest,  thereby 
subjecting  such  separate  territory  to  the  payment  of  village  taxes,  is  directly  or  indirectly 
a  violation  of  section  1,  art.  vm  of  the  Constitution,  which  provides  that '  the  rule  of  tax- 
ation shall  be  uniform,  and  taxes  shall  be  levied  upon  such  property  as  the  legislature 
shall  prescribe,*  we  think  there  is  great  force  in  the  proposition  stated  by  Judge  Coolbt. 
in  his  work  on  Constutional  Limitations,  504,  that '  the  legislature  cannot  arbitrarily  include 
within  the  limits  of  a  village,  borough  or  dty^  property  and  persons  not  properly  chaige- 
able  with  its  burdens,  and  for  the  sole  purpose  of  increasing  the  corporate  revenues  by  the 
exaction  of  taxes.'  And  we  hold  that  where  the  territory  so  attempted  to  be  included  in 
a  village  is  not  adjacent  or  contiguous  thereto,  and  the  village  has  no  interest  therein  as  a 
village,  its  annexation  for  the  mere  purpose  of  increasing  tho  corporate  revenues  by  the 
exaction  of  taxes  is  an  abuse  and  violation  of  that  provision  of  section  8,  art.  XI  of  the 
Oonstitutlon,  which  provides  that  Mt  shall  be  the  duty  of  the  legislature,  and  they  are 
hereby  empowered,  to  provide  for  the  organization  of  cities  and  incorporated  villages.* 
The  idea  of  a  city  or  village  implies  an  assemblage  of  inhabitants  living  in  tho  vicinity  of 
each  other  and  not  separated  by  any  other  intervening  civil  division  of  the  State.  We  do 
not  by  this  decision  intend  to  set  bounds  to  the  discretion  of  the  legislature  in  fixing  the 
boundaries  of  a  village,  so  long  as  the  territory  of  which  it  is  composed  is  adjacent  or 
contiguous,  nor  to  intimate  that  the  legislature  may  not  incorporate  as  one  village  two  or 
more  assemblages  of  inhabitants  living  at  some  distance  from  each  other,  with  spaces  of 
uninhabited  lands  intervening,  when  such  intervening  spaces  are  also  included  in  such 
village,  but  that  a  village  cannot  be  incorporated  containing  two  or  more  tracts  of  territory 
not  contiguous  or  adjoining,  and  separated  by  some  other  civil  subdivision  of  the  State, 
and  especially  that  an  uninhabited  and  separate  tract  of  country  cannot  be  annexed  to  or 
made  a  part  of  an  incorporated  village.  If  by  an  act  of  the  legislature  a  tract  of  country 
not  inhabited,  and  not  adjoining  a  village,  can  be  made  a  part  of  such  village,  then  it  would 
seem  to  follow  that  by  another  act  of  the  legislature  the  inhabited  part  of  such  village 
might  be  separated  therefrom,  and  we  should  have  the  anomalous  thing  of  a  village  with- 
out inhabitants,  and  composed  simply  of  a  tract  of  territoiy,  which  would  be  an  absurdity. 

**  Although  the  other  members  of  this  court  do  not  concur,  I  am  not  prepared  to  say 
that  there  are  no  circumstances  under  which  a  tract  of  country  separated  from  an  incor- 
porated city  or  village  can  be  made  a  part  thereof.  Probably  the  legislature  would  have 
the  power  to  make  a  tract  of  land  used  as  a  cemetery,  a  public  park,  water-works,  a  poor* 
house  or  other  charitable  institution,  by  the  Inhabitants  of  a  city  or  village,  a  part  of  such 
dty  or  village,  although  such  cemetery,  etc.,  were  separated  therefrom.  The  Interest 
which  the  inhabitants  of  the  city  or  village  have  in  the  tract  of  land,  in  such  cases,  might 
render  it  proper  to  subject  it  to  the  government  of  the  city  or  village  using  the  same. 
These  cases  and  similar  ones  might  be  exceptions  to  the  general  rule  above  stated.  It  is 
unnecessary  to  discuss  this  point  further,  as  the  first  point  disposes  of  the  case  in  favor  of 
the  appellant,  and  because  a  like  question  applicable  to  towns  is  decided  by  this  court  in 
the  case  of  C.  A  N.  W,  R'y  Co.  v.  Town  of  Oconto,  ante,  180 ;  and  the  opinion  In  that  case 
is  referred  to  for  other  reasons,  stated  at  length,  which  control  the  opinion  of  the  court 
upon  this  point  in  this  case.** 
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State  V.  Glass. 

(60  wis.  2ia) 

Criminal  law  —  evidenes  — preliminary  esoaminaiion  of  prisoner. 

Under  a  statute  wbicli  permits  the  defendant  in  a  criminal  proceeding  to  be  a 
witness  in  bis  own  bebalf,  at  bis  own  request,  but  not  otherwise,  and  pro^ 
Tides  tbat  bis  omission  or  refusal  to  testify  shall  create  no  presnmptioa 
against  bim,  tbe  State  may  put  in  evidence  bis  own  testimony  yoiuntarllj 
l^ven  •n  bis  preliminary  examination. 
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/^ONVICTION  of  manelHUghter.     The  opinion  states  the  point 

Tludd  Jc  Wigmnn,  for  defendant. 
.  Attorney- Ge7ieral  und  //.  (),  Fairchild,  for  State. 

Lyok,  J.  The  following  questionfi(,  arising  upon  the  exception?, 
are  submitted  in  the  report  of  the  Circuit  judge  for  the  decision 
6f  this  court:  "  Should  a  new  trial  have  been  granted  — First,  b?- 
cause  of  the  omission^  against  objection  and  exception,  of  the'tes- 
titnony  or  evidence  of  what  defendant  had  admitted  or  said  under 
oath,  and  while  under  arrest,  charged  with  the  crime  alleged  in  the 
information?  Second  [for  errorj,  in  allowing  and  permitting, 
against  objection  and  under  protest,  the  calling  of  the  defendant 
to  the  witness  stand,  after  he  had  once  been  examined  and  dis- 
missed? Third,  was  it  error  to  submit  written  forms  of  a  verdict 
to  a  jury  in  cases  of  this  nature?"  These  questions  will  be  con- 
sidered and  determined  in  their  order. 

1.  In  Dickerson  v.  State^  48  Wis.  288,  Dickerson  and  Mrs.  Mack 
were  under  arrest,  charged  with  the  murder  of  George  Mack.  On 
the  examination  of  Mrs.  Mack,  Dickerson  was  swoi-n  and  examined 
as  a  witness  for  the  State.  On  his  trial  for  the  same  crime,  the 
prosecution  was  permitted  to  give  evidence  of  his  testimony  on 
such  examination.  After  very  careful  consideration  of  the  authon- 
tics,  this  court  held  that  the  evidence  was  properly  admitted.  The 
case  differs  from  this  only  in  that  the  testimony  of  Dickerson  was 
given  in  behalf  of  the  State,  on  the  examination  of  another 
charged  with  the  commission  of  the  same  crime;  while  here  the 
defendant  testified  in  his  own  behalf  on  his  own  examination.  The 
judgment  of  the  court  went  upon  the  ground  that  the  free  and 
voluntary  statements  or  confessions  of  a  person  on  trial  for  a  crime* 
whether  under  oath  or  not,  may  be  given  in  evidence  against  him. 
We  can  discover  no  sound  reason  why  the  rule  is  not  applicable  as 
well  to  a  case  where  the  statements  or  confessions  are  made  by 
the  accused  when  testifying  in  his  own  behalf  as  a  witness  on  his 
examination  or  trial,  as  when  testifying  upon  the  examination  or 
tnal  of  another  charged  with  the  same  crime.  Statements  made 
by  the  accused  out  of  court  concerning  the  cnme  charged,  if  freely 
and  voluntarily  made,  may  always  be  proved  against  him  on  his 
triaL  Why  should  like  statements  made  in  court  under  oath,  and 
which  are  equally  free  and  voluntary,  stand  upon  a  different  footing? 
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Before  statutes  were  enacted  allowing  persons  accused  of  crime 
to  testify  in  their  own  behalf,  the  courts  held  that  proof  of  state- 
ments made  by  one  m  arrest  for  a  crime,  before  the  examining 
magistrate  or  coroner,  were  not  admjssible  as  evidence  against  him. 
The  decisions  seem  to  go  upon  the  ground  that  such  statements 
were  compulsory,  not  voluntary.  The  rule  that  voluntary  state- 
ments, free  from  any  element  of  duress,  arc  admissible,  seems  to 
be  recognized  in  all  the  cases.  The  statute  which  allows  a  defend- 
ant in  a  criminal  prosecution  to  testify  in  his  own  behalf,  and 
which  provides  that  his  refusal  or  omission  to  do  so  shall  create  no 
presumption  against  him  (R.  S.,  §  4071,  p.  992),  removes  from  the 
testimony  so  given  the  element  of  compulsion.  The  full  and  satis- 
factory discussion  of  the  question  under  consideration,  by  Justice 
Cole  in  the  Dickersofi  case,  renders  further  discussion  of  it  here 
quite  unnecessary. 

We  adopt  as  a  correct  statement  of  the  law  oh  this  subject,  the 
language  of  the  Supreme  Court  of  California  in  People  v.  Eelley, 
47  Cal.  125.  After  referring  to  the  case  of  People  v.  Oibbetis^A'd 
id.  557,  in  which  it  was  held  that  when  the  case  arose  a  magistrate 
had  no  authority  to  receive  a  sworn  statement  from  the  accused  of 
the  facts  of  the  transaction,  and  that  a  statement  thus  made  under 
oath,  in  the  form  of  a  deposition,  was  not  competent  evidence 
against  him  on  a  subsequent  trial  for  the  offense,  and  after  citing 
subsequent  statutes,  the  court  says:  **the  result  of  these  several 
provisions  is,  that  now  an  accused  pei*son,  with  his  assent,  may 
become  a  witness  either  for  or  against  himself  at  the  preliminary 
examination  before  the  magistrate;  and  if  he  voluntarily  becomes 
a  wititess  under  such  circumstances  as  to  render  it  clear  that  his 
testimony  was  purely  voluntary  and  free  from  restraint  or  nndne 
influence,  there  can  be  no  reason  why  it  may  not  be  given  in  evi- 
dence against  him  on  his  subsequent  trial  for  the  offense.  If  his 
voluntary,  unsworn  statement  may  be  proved  against  him  as  a  con- 
fession, his  voluntary  testimony  under  oath,  given  in  a  proceeding 
in  which  he  elects  and  is  authorized  to  testify,  ought  to  stand  upon 
at  least  as  favorable  a  footing." 

It  follows  that  the  testimony  mentioned  in  the  first  question 
submitted  was  properly  admitted,  and  hence  that  its  admission  is 
not  ground  for  a  new  trial.  This  answers  that  question  la  the 
negative. 

[Omitting  the  other  questions.] 
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» 

By  the  Court.  It  will  be  certified  to  the  Circuit  Court  that 
each  of  the  qnestions  submitted  to  this  court  is  resolyed  in  the 
uegative,  and  all  the  exceptions  appearing  in  the  report  are  orer- 
ruled;  and  that  court  is  advised  to  pronounce  judgment  pursuant 
to  the  verdict  of  the  jury. 


Bbybb  v.  Bbybb. 

(SOWlfl.SM.) 

Marriage  —  divorce  —  single  act  of  cruelty^  tohen  ground  for. 

The  actual  commisBlon  of  a  single  act  of  cruel  and  inhnman  treatment,  accom 
panted  by  circamfltances  indicating  a  probability  of  a  repetition  of  Bimilai 
eonduct,  will  warrant  a  divorce. 

ACTION  for  divorce.    The  opinion  states  the  facts.    The  plaintifl 
had  judgment  below. 

Coleman  id  Spence  for  appellant. 

Edward  S.  Bragg  for  respondent. 

Cole,  J.  The  plaintiff  places  her  right  to  a  divorce  from  the 
bond  of  matrimony,  in  her  complaint,  upon  two  grounds;  fird. 
the  acts  of  adultery  therein  charged;  secondy  the  cruel  and 
inhuman  treatment  of  her  by  the  defendant  The  Circuit  Court 
found  that  the  plaintiff  was  entitled  to  a  divorce  upon  both 
grounds.  In  respect  to  the  second  ground  the  court  found  that 
the  defendant^  for  several  years  next  preceding  the  abandonment 
of  him  by  the  plaintiff,  was  guilty  of  brutal,  cruel  and  inhuman 
treatment  in  this:  by  compelling  her  to  overwork  when  in  delicate 
health  by  reason  of  pregnancy,  thereby  causing  or  inducing  four 
miscarriages  and  permanent  injury  to  her  health;  by  permitting  a 
hired  servant  to  insult  the  plaintiff  in  her  own  house  with  indecent 
proposals,  and  in  retaining  such  servant  without  punishment  in  his 
employ,  with  full  knowledge  of  the  insult  offered  his  wife;  by 
endeavoring  to  induce  her  to  instil  unchaste  and  impure  sentiments 
into  the  minds  of  the  daughters  of  the  marriage;  and  by  the  use  of 

^Compare  BoiHwU  y.  Hotth^Ol  (Rl  Md.  TIQ,  84  Am.  Bep.  7S. 
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personal  violence  and  rudeness  to  the  plaintiff  when  in  a  state  of 
pregnancy,  at  the  time  of  her  final  abandonment  of  him. 

We  hare  given  the  evidence  in  the  case  an  attentive  examina. 
tion;  and  while  it  does  not,  in  oar  judgment,  sustain  all  these  act& 
of  insult  and  abuse  found  by  the  learned  Circuit  Uourt,  yet  we 
think  it  does  show  such  acts  of  cruel  treatment  and  personal  violence 
on  his  part  as  to  amount  in  law  to  cruelty. 

[Omitting  certain  matters.] 

This  conduct  serves  to  show  the  affection  which  he  entertained 
for  his  wife,  and  his  sense  of  marital  duty  and  obligation.  It  may 
not  of  itself  amount  to  cruelty,  in  a  legal  sense,  but  it  surely 
inclines  one  the  more  readily  to  believe  the  plaintiff's  statements 
as  to  his  unkind  treatment,  especially  the  acts  of  personal  vio- 
lence inflicted  upon  her  when  she  finally  abandoned  his  home. 
She  states  that  upon  her  returning  to  the  house,  after  an  ab- 
sence of  a  few  days,  to  get  her  clothes,  the  defendant  ill-treated 
her  and  would  not  let  her  have  them.  This  is  her  account  of  whatv 
then  occurred:  "I  thought  I  would  go  after  them,  and  I  was  as  far 
as  the  outside  door  on  the  veranda;  then  he  seized  me  back;  I 
didn't  want  to  go  back,  and  I  kept  hold  of  the  door-case;  he  put 
his  arm  around  my  waist  and  jerked  me  with  all  his  might,  and 
threw  me  on  the  floor,  and  pushed  me  through  the  hall  into  the 
parlor,  and  there  he  kept  watch  on  the  door,  and  I  was  in  a  family 
way,  and  I  thought  I  would  have  another  miscarriage  then.'' 
Nothing  could  excuse  or  justify  this  brutal  act  of  violence,  which 
greatly  endangered  the  life  and  health  of  his  wife.  Concede 
that  she  was  refractory,  and  persisted  in  leaving  his  home  without 
adequate  cause:  yet  he  had  no  right  to  treat  her  in  that  manner. 
But  it  is  said  this  one  act  of  cruel  and  inhuman  treatment  does  not 
furnish  a  sufficient  ground  for  a  divorce  for  cruelty.  But  it  must 
be  admitted  it  shows  actual  bodily  harm,  not  alone  threatened  but 
committed,  and  further  shows  that  the  defendant  had  so  little  con* 
trol  over  his  passions  that  he  was  likely  to  repeat  the  act  of  per- 
sonal violence  on  any  provocation. 

In  the  language  of  the  Supreme  Court  of  New  Hampshire:  ''In 
the  judgment  of  law,  any  willful  misconduct  of  the  husband  which 
endangers  the  life  or  health  of  the  wife,  which  exposes  her  to  bodily 
hazard  and  intolerable  hardship,  and  renders  cohabitation  unsafe, 
18  extreme  cruelty.  And  in  order  to  amount  to  such  cruelty,  it  is 
not  necessary  that  there  should  be  many  acts.  Whenever  force 
Vol,  XXXVT— 107 
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and  violence,  preceded  by  deliberate  iusult  aud  abuse,  have  been 
once  wantonly  aud  without  provocation  used,  the  wife  can  hardly 
be  considei-ed  safe."  Poor  y.  Poor,  8  N.  H.  307-31G,  The  defend- 
ant, as  wc  feel  warranted  in  assuming,  committed  an  act  of  yio- 
lence  which  rendei-cd  cohabitiition  unsafe,  and  which  there  was 
every  reason  to  suppose  he  might  repeat  if  his  wife  contiaued 
longer  to  live  with  him.  We  think  this  makes  out  a  case  of  cruelty 
within  the  statute.  Johnson  v.  Johnson,  4  Wis.  135 ;  PiTtor  v. 
Pillar,  22  id.  658.  We  do  not  intend  however  to  discuss  the  tes- 
timony, but  merely  to  state  tliat  after  a  careful  examination  of  it 
we  agi*ee  fully  with  the  Circuit  Court  in  the  conclusion  that  ib  shows 
that  the  defendant  has  been  guilty  of  such  acts  of  personal  Tiolence 
toward  his  wife  as  to  justify  a  divorce  on  the  ground  of  cruelty, 
'riio  interesting  questions  arising  on  the  other  branch  of  the  case, 
which  were  so  fully  discussed,  will  not  be  considered.  They  are 
purposely  left  open  for  further  examination  and  discussion  as  they 
may  arise.  We  affirm  the  judgment  of  divorce  on  the  ground  of 
cruelty  alone. 

Judgment  affirmed. 


McEe88ok  v.  Stanton. 

(SO  Wte.  207.) 

dfarrUige  —  wife**  staiutory  power  to  convey  her  real  eetaie, 

A  statnte  giving  a  married  woman  power  to  convey  her  real  estate  as  If  «a> 
married,  enables  a  woman,  married  at  the  time  of  the  enactment  of  iha  flteU 
nte,  to  convey  such  property  acquired  before  as  well  as  after  the  manifcgo^ 
without  the  Joining  of  the  husband  in  the  conveyance. 

EJECTMENT.    The  opinion  states  the  point    The  defendaat 
had  judgment  below. 

J,   V,  S  C.  Quarles,  for  appellant. 

S.  B.  Van  BusJcirk  and  S.  U.  Pinney,  for  respondents. 

Taylor,  J.  The  only  questions  discussed  by  the  learned  coiin- 
ael  npon  this  appeal  are,  first,  whether  the  deed  executed  by  Meroj 
Cmrson  to  Elizabeth  Eggleston,  in  1846,  was  void,  her  huslMnd  net 
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having  joined  in  the  same;  and  second,  whether  the  deed  executed 
by  her  in  1857  to  Samh  E.  Stanton  was  void  for  the  same  reason. 

The  first  point  discussed  by  the  learned  counsel  has  nevejr  been 
directly  adjudicated  by  this  court ;  and  it  must  bo  admitted,  I  think, 
that  if  she  was  possessed  of  legal  title  to  said  lands  by  virtue  of  the 
deed  to  her  in  1845,  then  her  deed,  executed  by  her  alone,  by  which 
she  attempted  to  convey  said  estate  to  Mrs.  Eggleston,  was  void,  for 
the  reason  that  her  husband  did  not  join  in  the  same.  But  as  we  are 
of  the  opinion  tliat  under  tlio  provisions  of  the  "  Act  to  .provide  for 
the  protection  of  married  women  in  the  enjoyment  of  their  own 
property''  (chapter  44,  Laws  of  1850),  the  deed  executed  by  her  to 
Siirah  E.  Stanton  iu  1857  was  a  valid  deed,  and  conveyed  all  the 
estate  she  then  had  therein,  it  is  immaterial  to  the  determination 
of  this  appeal  whether  the  deed,  of  184G  was  void  or  not.  In  any 
Ciise,  the  plaintifE  had  no  claim  to  the  estate  us  the  administrator 
of  said  ^antor  Mercy  Carson. 

Admitting  that  previous  to  the  passage  of  the  law  above  qnoted, 
in  1850,  a  married  woman  possessed  of  the  legal  title  to  real  estate 
conld  not  convey  the  same  by  deed  unless  her  husband  joined  with 
her  in  the  conveyance,  we  think  it  very  clear  that  the  law  of  1850 
was  intended  to  and  does  give  a  married  woman  the  same  power  to 
convey  real  estate  owned  by  her,  that  she  would  have  if  she  were 
unmarried.  The  title  of  the  act  and  all  its  provisions  show  that  it 
was  intended  to  enlarge  the  powers  of*  the  married  woman  over  her 
own  estate,  to  take  from  the  husband  all  control  over  the  same,  and 
leave  her  with  the  same  rights  to  and  powers  over  her  real  and  per- 
sonal property  as  though  she  were  not  married.  The  learned 
counsel  for  the  appellant  insist  that  the  power  conferred  upon  the 
married  woman  in  the  third  section  of  the  act,  "  to  convey  and  de- 
vise real  and  personal  property,  and  any  interest  or  estate  therein, 
and  the  rents,  issues  and  profits,  in  the  same  manner  and  with  the 
like  effect  as  if  she  were  unmarried,"  should  be  limited  to  the 
property  she  receives  after  her  marriage.  We  see  no  reason  why  the 
language  should  be  so  restricted.  The  language  used  does  not  re- 
strict the  power  to  the  property  received  after  her  marriage,  and 
thej*e  certainly  is  no  reason  for  giving  the  power  of  disposition  over 
property  which  the  married  woman  may  receive  after  her  marriage, 
which  does  not  apply  with  equal  force  to  that  which  she  had  when 
she  married.  In  every  case  where  the  marriage  is  contracted  after 
the  passage  of  the  act  of  1850,  her  right  to  the  property  she  has  at 
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the  time  of  her  marriage  is  just  as  absolute  and  beyond  the  coatrol 
of  her  husband  as  though  it  came  to  her  afterward. 

It  is  said  that  when  the  marriage  was  contracted  before  the  pass- 
age of  the  act  of  1850,  as  is  the  case  here,  and  to  which  the  first 
section  of  the  act  solely  applies,  there  is  no  presumption  that  the 
legislature  intended  to  give  her  the  power  of  disposition;  because, 
it  is  argued,  by  the  mannage  the  husband  had  acquired  an  interest 
in  both  the  real  and  personal  property  of  the  wife,  which  the  legis- 
lature could  not  divest  Upon  this  question  we  refer  to  Kingdey 
V.  Smith,  14  Wis.  360  ;  Oatman  v.  Goodrich,  15  id.  589-592  ;  Strmbe 
V.  FM,  22  id.  337  ;  WestcoU  v.  Miller,  42  id.  454,  and  §  2180,  a  S- 
1878.  Without  stopping  to  disonss  the  question  whether  the  legis* 
lature  could  divest  the  husband  of  the  control  of  the  use  of  the 
real  estate  of  his  wife  which  she  owned  at  the  time  of  his  marriage, 
or  which  may  have  come  to  her  after  the  marriage  and  previous  to 
the  enactment  of  the  law  of  1850,  we  cannot  see  how  that  can  affect 
the  question  of  the  construction  of  the  power  of  disposition  given 
in  the  third  section.  If  the  legislature  had  not  the  power  to  divest 
the  husband  of  the  right  to  the  use  of  the  wife's  estate  acquired 
before  the  passage  of  the  act  of  1850,  under  a  previous  marriage, 
then  the  first  section  of  the  act  is  simply  void.  If  the  first  section 
of  the  act  had  been  omitted,  still  the  power  to  convey  contained  in 
the  third  section  is  sufficiently  broad  to  authorize  her  to  convey  all 
the  interest  she  had  in  such  'real  estate,  notwithstanding  the  hus- 
band's life  estate  therein.  The  language  of  the  power  is,  'Uo  con- 
vey and  devise  real  and  personal  property,  and  any  interest  or 
estate  therein,"  etc. 

The  wife  clearly  has  an  interest  and  estate  in  the  real  property 
she  owned,  although  she  was  married  previous  to  1850 ;  and  the 
statute  gives  her  the  power  to  convey  that  interest  and  estate  as 
though  she  were  unmarried.  Our  statute  is  an  exact  transcript  of 
the  law  of  New  York  upon  the  same  subject,  as  the  same  was 
amended  1849.  The  law  of  New  York  is  divided  into  three  sections, 
the  same  as  ours.  As  it  passed  in  1848,  neither  section  conferred 
any  express  power  upon  the  married  woman  to  convey  her  property; 
and  under  the  law  as  it  stood  in  1848,  the  Court  of  Appeals  held 
that  she  had  no  power  to  convey  her  estate,  notwithstanding  the 
absolute  control  of  the  enjoyment  which  was  given  to  her  by  the 
statute.  A  similar  decision  was  made  by  the  Supreme  Court  of 
Michigan,  in  construing  the  Constitution  of  that  State,  which 
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provided  '^  thafc  the  real  and  i^ersonal  estate  of  every  female  acquired 
before  marriage,  and  all  property  to  which  she  may  afterward  be- 
come entitled  by  gift,  grant,  inheritance  or  devise,  shall  be  and 
remain  the  estate  and  property  of  such  female,  and  shall  not  be 
liable  for  the  debts,  obligations,  or  engagements  of  her  husbands, 
and  may  be  devised  or  bequeathed  by  her  as  if  she  were  unmarried.** 
That  court  held  that  this  constitutional  provision  gave  her  no 
power  to  sell  or  convey  the  same  during  marriage.  Broiini  v. 
Fifield,  4  Mich.  322-324 ;  Wadhams  v.  American  H.  M.  S.,  VZ 
N.  Y.  415-425. 

After  the  amendment  of  the  law  in  New  York  in  1849,  so  as  to 
make  it  the  same  as  our  statute  of  1850  in  every  respect,  the  Court 
of  Appeals  held  *^  that  a  married  woman  might  dispose  of  lands  of 
which  she  held  the  legal  title,  without  joining  her  husband  in  the 
conveyance,  and  without  the  solemnity  of  private  examination  and 
acknowledgment ;  **  and  in  commenting  upon  the  power  of  a  married 
woman  over  her  estate  under  that  statute  the  court  further  said  : 
^'  It  would  seem,  for  reasons  quite  similar,  that  she  should  have  the 
right  to  charge  an  estate  acquired  and  held  under  the  statute  refer- 
red to.  The  estate,  it  is  true,  is  a  legal  one  ;  but  the  disability  of 
coverture,  which,  as  we  have  seen,  prevented  her  from  disposing  of 
or  charging  such  estates  in  equity,  no  longer  exists.  That  disability, 
as  we  have  also  seen,  was  overcome  when  she  acted  under  a  power 
of  disposition  conferred  by  the  instrument  conferring  the  estate. 
But  that  power  is  given  in  the  broadest  terms  by  the  statute,  and  I 
see  no  reason  why  a  power  thus  bestowed  should  not  be  equal  in 
its  results  to  one  conferred  by  a  private  instrument."  Tale  v. 
Dederer,  18  N.  Y.  265-271. 

In  White  v.  Wager,  25  N.  Y.  333,  the  court  says  of  the  amended 
act  of  1849  :  "No  doubt  there  was  an  intention  to  confer  upon 
the  wife  the  legal  capacity  of  a  feme  sole  in  respect  to  conveyances 
of  her  property.'*  Although  the  first  question  raised  by  the  leaFued 
counsel  for  the  appellant  has  not  been  decided  by  this  court,  yet  this 
court  has  i*epeatedly  taken  it  for  granted  that  the  act  of  1850  con- 
ferred upon  a  married  woman  the  power  to  dispose  of  and  convey 
her  real  and  personal  estate  as  though  she  were  unmarried,  without 
qualification  or  restriction. 

In  Beard  v.  Dedolph,  29  Wis.  136,  141,  this  court  says:  "The 
statute  has  absolutely  removed  the  disabilities  of  coverture  pro  tantOy 
as  well  with  respect  to  her  dealings  with  her  husband  as  wilfc  xrt^ 
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ODO  else,  by  declaring  that  a  married  woman  shall  have  and  hold 
her  solo  and  separate  property  as  if  she  were  a  single  female.  It  is 
clearly  an  incident  of  the  ownership  with  which  the  wife  is  thas 
clothed  by  the  statute,  that  she  should  have  the  power  to  make 
what  disposition  of  her  property  she  pleases;  to  sell  or  exchange 
it ;  *  *  *  in  short,  do  with  lier  property  whatever  any  owner 
can  do  with  his  or  hers." 

Although  the  language  here  used  by  the  late  learned  chief  justice 
would  seem  to  deduce  the  power  of  disposition  of  her  property  by  a 
married  woman  from  the  fact  that  the  statute  had  given  her  the 
absolute  ownership,  independent  of  the  fact  that  the  same  statute 
had  expressly  conferred  upon  her  such  right  of  disposition,  and  is 
therefore  in  apparent  conflict  with  the  opinions  of  the  Court  of 
Appeals  in  New  York,  and  the  Supreme  Court  of  Michigan,  above 
cited,  we  must  however  understand  the  language  of  the  chief 
justice  as  used  with  reference  to  all  the  rights  secured  to  her  by  the 
act  of  1850,  including  the  express  power  of  disposition  given  therein. 
In  order  therefore  to  sustain  the  decision  in  that  case,  it  is  un- 
necessary to  affirm  the  doctrine  that  the  power  of  disposition  is  an 
incident  of  the  ownership  of  the  property  as  the  separate  estate  of 
the  M'lfe,  although  that  doctrine  is  sustained  to  the  full  extent,  in 
equity,  as  to  the  wife's  separate  estate,  by  the  authority  of  Lord 
Chancellor  Westbury,  in  the  case  of  Taylor  v.  Meads,  4  Do  Gex, 
J.  &  S.  597-607.  As  our  statute  expressly  confers  upon  the  wife 
the  power  to  sell,  devise  and  dispose  of  her  separate  property  in  tlie 
same  manner  as  though  she  were  unmarried,  it  is  unnecessary  to 
decide  whether  the  right  of  disposition  is  a  necessary  incident  of 
the  ownership  o^  a  separate  estate,  or  that  this  court  would  so  hold 
if  no  express  power  were  contained  in  the  statute. 

In  Price  v,  Osborn,  34  Wis.  34-40,  it  is  said  :  "There  can  be 
no  doubt  that  the  title  vested  in  Mrs.  Price,  who  could  convey  the 
same  in  like  manner  and  effect  under  our  statute  as  if  she  were 
unmarried.  This  is  the  express  language  of  section  2,  chapter  80, 
R.  S.  1858."  In  this  case  Justice  Cole,  who  delivered  the  opinion, 
refers  to  section  2,  chapter  86,  R.  S. ,  as  giving  the  power  to  a  married 
woman  to  convey  her  real  estate.  Yet  it  will  be  seen  that  section  3, 
chapter  95,  R.  S.  1868,  which  was  the  same  as  section  3  of  the  act  of 
1850,  conferred  the  same  power.  It  is,  we  think,  quite  apparent 
that  the  revisers,  in  1858,  inserted  the  provision  in  section  2,  chapter 
86,  which  is  a  chapter  on  the  subject  "  of  alienation  by  deed,"  eta. 
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not  for  the  purpose  of  conferring  a  power  not  before  conferred  upon 
married  women,  but  for  the  purpose  of  making  the  chapter  perfect 
in  respect  to  its  subject-matter;  and  the  first  part  of  section  2 
must  be  treated  as  simply  declaratory  of  what  the  law  was  and  had 
been  since  1850. 

In  Oatman  v.  Goodrich,  15  Wis.  590,  Chief  Justice  DixoK  says, 
speaking  of  the  right  of  disposition  of  the  wife  during  coverture  . 
*' During  her  life  tlie  husband  has  no  present  interest,  and  she  hat- 
that  absolute  power  of  disposition  which  pertains  to  a /<3ww  «oZ6, 
She  may  mortgage  or  convey  unconditionally  without* his  signature 
or  consent." 

In  Sage  v.  McLaughlin,  34  Wis.  550-556,  Justice  Lyon  say? 
**Thc  statute  conferred  upon  Mrs.  Sage  the  power  and  right  tc 
sell  and  transfer  these  securities  to  her  husband,  or  to  any  othck 
person,  with  like  effect  as  if  she  were  unmarried  ;"  and  he  refoM 
to  section  2  of  the  act  of  1850.  The  reference  is  evidently  intended 
to  be  to  section  3  of  said  act,  as  no  such  power  of  disposition  is 
expressly  conferred  by  section  2. 

Wo  are  satisfied  that  the  courts  of  New  York  and  thi«*  court  have, 
given  the  true  construction  to  the  act  of  1850,  and  that  the  power 
to  convey  and  dispose  of  her  property  by  a  married  woman,  given 
by  the  third  section  of  said  act,  is  a  general  power,  applicable  to 
all  property  owned  by  her  at  the  time  of  her  marriage,  or  which 
she  may  thereafter  acquire,  and  also  to  property  owned  by  a  married 
woman  at  the  time  the  act  of  1850  took  effect.  As  to  the  last- 
named  property,  whether  her  conveyance,  made  without  the  assent 
of  her  husband,  would  convey  the  entire  estate,  or  whether  it 
would  convey  the  estate  subject  to  the  right  of  the  husband  to 
claim  his  estate  by  the  curtesy,  does  not  change  the  constmotion 
to  be  given  to  the  act.  In  either  case,  the  right  to  convey  such 
estate  as  she  has  is  given  by  the  statute. 

Bt  thb  Ooubt —  The  judgment  of  the  Cixcuit  Conrt  Is  afi^med. 
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Whittakbb  v.  Statb. 

(50  Wis.  618.) 

Criminal  law — rape — eoruerU. 

If  ft  womftn  fimllj'  oonaents  to  aexoftl  interoonrae,  althongli  such  oooamt  i»  f»- 
lactant,  and  is  obtained  throogli  fear,  daress,  and  fraad.  or  partlj  throa^ 
fear»  and  partly  hj  force,  the  ofibnee  is  not  rape.    {See  note,  p.  800.) 

nONVICTION  of  rape.    The  opinion  states  the  case, 

James  HicJccox  and  Wm.  F.  Vilas,  for  plaintiff  in  error. 
ff.  W.  Chynowethy  assistant  attorney-general,  for  State. 

Obton,  J,  The  Circuit  Court  gave  the  jury  the  following  instmo- 
tions,  which  were  excepted  to:  "  First.  The  element  of  force  forms 
a  material  ingredient  of  the  offense  of  rape,  by  which  the  resistance 
of  the  woman  violated  is  overcome,  or  her  consent  induced  by  threats 
of  personal  violence.,  duress  or  fraud ;  for  unless  the  consent  of  the 
woman  to  the  unlawful  intercourse  is  freely  and  voluntarily  given, 
the  offense  of  rape  is  complete.  Second.  If  the  circumstances 
show  that  the  consent  was  obtained  by  the  use  of  force,  and  the 
woman's  will  was  overcome  by  fear  of  personal  injury,  then  the 
crime  is  rape.  Third.  If  the  woman  ultimately  consented  to  the 
intercourse,  such  consent  not  being  freely  or  voluntarily  given,  but 
being  obtained  through  fear,  threats,  duress  or  fraud,  or  partly  by 
fear  and  partly  by  force,  then  the  offense  is  rape.'* 

These  instructions,  so  far  as  they  relate  to  the  consent  of  the 
prosecutrix,  were  clearly  erroneous,  and  were  calculated  to  mislead, 
and  we  think  did  mislead,  the  jury. 

This  is  not  a  case  where  the  prosecutrix  was  overcome  by  threats 
of  personal  violence,  and  paralyzed  and  rendered  helpless  and  pass- 
ive by  fear,  so  that  her  volition  could  not  be  exercised  either  for 
or  against  the  act  of  sexual  connection.  The  testimony  does  not 
show  that  the  threat  of  personal  violence  overpowered  her  will,  or  so 
terrified  her  as  to  destroy  or  suspend,  for  the  time  being,  all  power 
of  mental  protest  or  physical  resistance,  or  that  she  was  so  subju- 
gated to  the  will  of  the  defendant,  by  fear  of  death  or  of  great  per- 
gonal injury,  that  she  was  incapable  of  voluntary  action.    She  testi- 
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fied  that  the  threat  of  using  a  revolver  was  conditional  npon  her 
attempting  again  to  cry  out  or  give  alarm ;  but  her  testimony 
clearly  shows  that  she  was  not  only  capable  of  continuing  but  did 
continue  resistance,  to  the  utmost  extent  of  her  physical  ability,  to 
the  1a8t,or,  if  she  ceased  struggling  before  the  consummation  of  the 
act,  it  was  because  she  thought  it  unavailing  ;  and  that  even  after 
the  threat  of  using  a  revolver  by  the  defendant,  she  again  attempted 
to  cry  out  and  give  alarm,  and  that  the  defendant  ''tried  to  shut 
her  up."  She  says:  "I  tried  my  best  I  could,  and  I  couldn^fc  do 
any  more,  I  got  so  tired  out.  I  tried  to  save  me  so  much  as  I  could, 
but  I  couldn't  save  myself,  and  he  held  me,  and  tried  to  do  what  he 
was  made  to  do,  and  I  couldn't  help  myself  any  more.  He  had  my 
hands  tight  and  my  feet  tight,  and  I  couldn't  move  from  my  place 
even  ;  and  of  course  at  last  I  worked  so  much  as  I  could,  and  I  gave 
up." 

I  mention  this  evidence  to  show  that  this  case  is  not  governed  by 
those  exceptional,  and  I  think  questionable  authorities,  which  hold 
that  that  consent  which  is  procured  by  threats  and  personal  violence, 
to  the  extent  of  overpowering  the  will,  is  not  inconsistent  with  the 
crime  of  rape  ;  as  in  Roscoe's  Crim.  Ev.  806,  '*  consent  forced  by 
fear,"  which  is  defined,  ** yielding  at  last  to  violence,"  or  as  in  1 
Sussell  on  Cr.  904,  "consent  forced  by  fear  of  death  or  duress." 
Such  use  of  the  word  '*  consent "  is  only  excusable  in  cases  where,  by 
fear  and  terror,  the  power  of  volition  and  physical  resistance  is 
wholly  lost,  as  in  State  v.  Ruth,  21  Kans.  53.  The  same  incautious 
use  of  the  word  is  found  in  Croghan  v.  State,  22  Wis.  444 ;  but  Mr. 
Justice  Cole  defines  the  sense  in  which  it  is  so  used.  ''  But  if  the 
circumstances  show  that  this  consent  was  obtained  by  the  use  of 
force,  and  the  woman's  will  was  overcome  by  fear  of  personal 
injury,  then  the  crime  becomes  one  of  a  higher  degree  "  (rape).  In 
further  explanation  and  palliation  of  this  use  of  the  word,  it  has 
been  held  that  forcible  connection  with  a  female  who  is  insane,  or 
an  idiot,  or  intoxicated  so  as  to  be  insensible,  or  who  is  deceived, 
believing  the  defendant  to  be  her  husband,  and  in  other  like  cases, 
where  the  will  of  the  female  does  not  concur  with  the  act,  or  oppose 
it,  and  does  not  act  at  all,  and  where  she  has  no  power  of  consent- 
ing or  dissenting,  the  act  is  said  to  be  "against  her  will,"  and  the 
necessary  ingredient  of  rape  is  present  2  Whart.  Cr.  L.,  §  1142, 
and  note  a;  and  as  in  Walter  v.  People,  50  Barb.  144 ;  F&oph  T. 
Quin,  id.  128 ;  and  Crosswell  v.  People^  13  Mich.  427. 
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In  such  oases  it  is  consistent  to  hold  that  the  act  is  '^agaiost  the 
will "  only  becauBO  it  was  not  approved  by  the  will,  or  the  will  did 
not  concur  with  the  a(3t     In  all  cases  where  there  is  no  sensibilitj 
or  consciousness,  or  freedom  of  the  will,  the  act  is  said  to  be  against 
the  will.     It  is  remarkable  that  no  court  has  ever  been  incaatioos 
enough  to  say,  even  in  such  cases,  that  the  act  is  or  may  be  ''  not 
against  the  will,''  and  yet  be  rape.    It  may  be  that  in  a  similar 
sense,  the  word  ^^ consent"  has  sometimes  been  unguardedly  nsed, 
in  cases  where   the  will  has  been  overcome  by  fear  of  personal 
violence,  and  has  no  power  of  action  whatever,  and  no  power  to 
oppose  or  dissent,  as  passive  consent,  and  not  dissenting  as  con- 
senting.    It  is  to  be  regretted  that  the  terms  **  with  her  consent" 
and  '*  with  her  acquiescence"  have  ever  been  held  compatible  with 
the  crime  of  rape.     In  all  of  the  cases  in  which,  they  have  been 
used  they  are  as  inaccurate  as  would  be  the  terms  ^'  with  the  will" 
or  '^  not  against  the  will,"  which  are  never  used.     This  misuse  of 
the  word  in  Croghan  v.  Slate,  supra,  and  which  was  only  incidental 
and  not  necessary,  was  afterward  corrected  by  this  court  in  FuM 
V.  State,  25  Wis.  364,  in  which  the  terms  "against  her  will  "and 
'*  without  her  consent"  are  used  as  convertible  terms  in  defining 
rape  of  a  female  over  ten  years  of  age  ;  and  still  later,  in  Connen 
T.  State,  47  Wis.  523,  an  instruction  asked  on  behalf  of  the  defend- 
ant that  '^  if  the  woman  resist,  but  finally  consent,  no  offense  is 
committed,"  was  held  to  be  correct,  and  should  have  been  given. 
Mr.  Justice  Lyon  says,  in  his  opinion  in  that  case:  "Voluntary 
submission  of  the  woman,  while  she  has  power  to  resist,  no  matter 
how  reluctantly  yielded,  removes  from  the  act  an  essential  element 
of  the  crime  of  rape."     "If  the  carnal  knowledge  was  with  the 
voluntary  consent  of  the  woman,  no  matter  how  tardily  given,  or 
how  much  force  had  been  theretofore  employed,  it  is  no  rape." 
More  time  has  been  spent  on  this  branch  of  the  subject  because 
the  instructions  given  in  this  case  might  seem  to  be  warranted  bj 
the  case  of  Croghan  v.  State,  in  this  court,  and  by  similar  authori- 
ties elsewhere,  and  in  accordance  with  which  they  were  doubtlefls 
intended  to  be  given. 

To  will  or  to  consent  is  an  operation  of  the  mind,  and  implies 
positive  mental  action,  and  when  these  words  are  used  as  the  ground 
of  responsibility  for  any  given  act,  their  meaning  is  the  same.  I^ 
is  the  quo  animo  of  the  act  Consenting  is  to  be  willing,  as  a  con- 
dition of  the  mind.     In  the  law,  and  in  defining  the  crime  of  rape^ 
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the  terms  **  against  her  will  "  and  '[  without  her  consent'^  are  used 
convertibly.  2  Whart  Or.  L.,  §  1141.  And  they  are  so  used  in  the 
statutes  of  many  of  the  States,  as  in  Massachusetts^  Vermont, 
Ohio  and  New  Jersey.  Where,  therefore,  there  is  physical  ability 
to  resist,  and  freedom  of  the  will  to  protest  or  dissent,  to  say  that 
the  act  may  be  rape  when  committed  *'with  the  consent'*  of  the 
woman  is  as  erroneous  as  to  say  that  it  need  not  be  committed 
*' against  her  will."  The  terms  "without  her  consent,"  in  the 
Massachusetts  statute,  are  held  to  apply  to  a  case  where  the  defend- 
ant knows  that  the  woman  is  insensible  and  incapable  of  consent- 
ing. Com,  V.  Burke,  105  Mass.  376.  When  the  mind  is  subjugated 
OS  well  as  the  body,  so  that  the  power  of  volition  and  the  mental 
capacity  to  either  consent  or  dissent  is  gone,  then  the  act  may  be 
said  to  be  '^against  the  will,"  and  so  also  it  maybe  said  to  be 
'' without  consent."  But  when  the  mind  is  left  free  to  exercise  the 
will,  and  to  consent  or  dissent,  then  by  consent  responsibility  for 
the  act  is  incurred.  Where  there  is  no  such  mental  capacity,  the 
quality  of  the  act  is  indifferent ;  there  can  bono  consent* or  dissent, 
and  consequently  no  responsibility.  The  physical  power  may  be 
overcome,  and  the  utmost  resistance  be  unavailing ;  yet  the  mind 
may  remain  free  to  approve  or  disapprove,  consent  or  dissent  The 
expression  of  consent  may  be  compelled  or  coerced  by  threatened 
violence,  and  yet  there  be  no  consent  of  the  mind. 

Thei*e  is  nothing  to  distinguish  this  case  from  ordinary  cases, 
where  the  resistance  and  the  dissent  ought  to  have  continued  to  the 
last,  and  where  the  physical  power  of  the  woman  must  have  been 
overcome  by  physical  force  to  make  the  act  rape.  A  threat  of  per- 
sonal injury  is  the  usual  accompaniment  of  such  cases.  In  this 
class  of  cases  the  authorities  seem  to  be  uniform  that  the  act  must 
be  committed  against  the  will  of  the  woman,  and  without  her  con- 
sent, not  technically,  but  actually  and  in  fact,  or  it  will  not  be  rape. 
"Any  consent  of  the  woman,  however  reluctant,  is  fatal  to  a  con- 
viction. The  passive  policy  will  not  do.  There  must  be  no  con- 
sent There  must  be  the  utmost  reluctance  and  resistance."  State 
V.  Burgdorf,  63  Moc  65.  **It  must  appear  that  she  showed  the 
utmost  reluctance,  and  used  the  utmost  resistance."  Don  Moran  y« 
Peoph^  25  Mich.  356 ;  s.  c,  12  Am.  Rep.  283.  'It  is  a  vital  ques- 
tion whether  the  woman  ceased  resistance  because  it  was  useless  or 
dangerous,  or  because  she  ultimately  consented.''  In  the  latter  case 
it  is  not  rape.     Regina  v.  Hallett,  9  0.  &  P.  748 ;  Wright  v.  State, 
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4  Humph.  194;  2  Whart  Crim.  Law,  §  1142.  Aoqniescence  ob- 
tained by  mistake,  imposition  or  artificial  stupefaction  is  the  only 
acquiescence  allowable.  If  not  thus  obtained,  it  is  fatal  Whart 
Crim.  Law,  §  1144.  *^  There  should  be  no  doubt  of  the  real  absence 
of  assent"  People  v.  Benson^  6  Cal.  221.  "There  is  a  difference 
between  consent  and  submission.  Every  consent  involyes  a  sab- 
mission,  but  it  by  no  means  lollows  that  submission  involves  con- 
sent."    Regina  v.  Day,  9  C.  &  P.  722. 

Authorities  to  the  same  effect  might  be  greatly  multiplied,  but  it 
is  unnecessary  to  extend  this  opinioh,  already  quite  too  long.  We 
are  satisfied  that  it  is  never  proi)er  or  safe  to  instruct  the  jury  in 
any  case  that  the  crime  of  rape  may  be  committed  with  the  consent 
of  the  woman,  however  obtained,  and  that  it  was  especially  im- 
proper in  this  case.  It  involves  a  confusion  as  well  as  a  contradic- 
tion of  terms  extremely  dangerous  to  the  administration  of  justice 
in  such  cases.  In  defining  the  necessary  ingredients  of  so  high  a 
crime,  there  should  be  the  utmost  accuracy  and  precision .  There 
should  be  ho  doubt  about  the  law,  where  there  is  likely  to  be  much 
uncertainty  about  the  facts  in  such  cases  ;  and  to  s^y  the  least  of 
it,  there  was  no  such  absolute  certainty  that  the  prosecutrix  did  not 
actually  consent  to  the  sexual  connection  in  this  case  as  to  render 
such  instruction  harmless. 

By  the  Court — The  judgment  of  the  municipal  court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Note  by  thb  Repobtbr.— Aa  to  consent  obtained  by  fnuid,  see  note,  H  Am.  Bep.  8B0. 

The  doctrine  of  utmost  resistance,  laid  down  in  the  latter  part  of  the  principal  opinion, 
was  held  in  People  v.  DohHnff,  50  N.  Y.  874 ;  s.  c,  17  Am.  Rep.  849.  But  this  is  not  the 
general  rule. 

In  Commonweatth  v.  McDonald^  110  Mass.  406,  this  doctrine  was  not  adopted.  Theiv 
the  defendant  requested  the  judge  to  instruct  the  Jury  **  that  in  order  to  conrict  the 
defendant,  his  act  must  have  been  without  the  woman's  consent ;  that  if  there  was  no  evi- 
dence of  actual  and  determined  resistance  on  her  part,  the  inference  would  be  that  it  was 
with  her  consent ;  and  that  there  must  have  been  sufficient  force  used  by  the  defendant  to 
overcome  any  resistance  that  the  woman  might  have  offered.  **  The  judge  declined  so  to 
instruct  them,  but  instructed  them  *'  that  the  act  of  the  defendant  must  have  been  without 
the  woman's  consent,  and  there  must  have  been  sufficient  force  used  by  him  to  accomplidi 
his  purpose  ;  that  the  jury  must  be  satisfied  that  there  was  no  consent  during  any  part  of 
the  act ;  and  that  the  degree  of  resistance  was  frequently  an  essential  matter  for  them  to 
consider  in  determining  whether  the  alleged  want  of  consent  was  honest  and  real ;  but  that 
there  was  no  rule  of  law  requiring  a  Juiy  to  be  satisfied  that  the  woman,  according  to  their 
measure  of  her  strength,  used  all  the  physical  force  in  opposition  of  which  she  was  capable.^ 
The  court  said :  ^  Upon  the  subject  of  the  degree  of  resistance  on  her  part,  and  its  bear- 
ing upon  the  question  whether  the  crime  was  committed  with  force  and  against  her  will, 
the  instruction  given  by  the  court  was  appropriate  and  correct."    Regina  r.  CdmpUn,  ] 

Oox  c.  c.  «ao. 
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The  same  doctrine  was  held  in  Stttte  v.  Ruth,  21  Kans.  583.  The  court  said :  *'  The  court 
declared  that  the  force  necessary  to  constitute  the  crime  of  rape  might  be  mental  or  phy- 
sical  force,  or  both  combined,  and  that  if  a  person  by  threats,  or  by  placing  a  female  in 
fear  of  death,  violence  or  bodily  harm,  induces  her  to  submit  to  his  desires,  and  while 
under  this  influence  ravishes  her,  this  is  as  much  a  forcible  ravishing  as  if  a  person,  by 
reason  of  his  superior  strength,  would  hold  a  woman  and  forcibly  ravish  her.  We  under- 
stand  the  court  to  simply  mean  that  the  act  must  be  committed,  either  (1)  by  physical 
force  against  the  will  of  the  female,  or  (2)  with  her  acquiescence  procured  by  threats  or 
violence.  On  the  contrary,  the  court  was  asked  to  declare  that  the  offense  charged  could 
not  be  committed,  unless  there  was  the  utmost  reluctance  and  the  utmost  resistance  on 
the  part  of  the  female.  The  distinction  between  the  two  theories  is  broad  and  well  defined. 
Under  the  former,  acquiescence,  induced  by  mental  terror  and  fear  of  violence,  supersedes 
the  necessity  of  physcal  resistance.  Under  the  latter,  there  must  be  actual  physical 
resistance.  The  female  when  assailed  must  persist,  though  she  knows  resistance  will  be 
vain ;  she  must  flght,  though  she  may  believe  this  course  will  bring  upon  her  other  and 
perhaps  greater  violence  ;  she  must  cry  aloud,  though  she  knows  no  relief  is  near ;  she 
must  arouse  her  sleeping  infant  sisters  to  be  witnesses  to  the  outrage,  though  she  knows 
they  can  render  her  no  aid.  Under  the  former  the  force  may  be  either  actual  or  con- 
structive, while  under  the  latter  it  must  be  actual.  The  weight  of  reason  and  authority  is 
with  the  view  of  the  court  below.  Turner  v.  People,  88  Mich.  863;  Commonwealth  v. 
JfcDonoZd,  110  Mass.  405 ;  Wright  v.  State,  4  Humph.  194  ;  PeopU  v.  Dohring,  6©  N.  Y.  874 ; 
8.  o. ,  17  Am.  Rep.  849 ;  Regina  v.  Camplin,  1  Cox  C.  C.  280 ;  Roecoe*s Cr.  Ev.  (6th  Am.  ed.) 
806;lEa8tP.  C.  444,  $7. 

"  In  Roscoe's  Cr.  Ev.,  8Uf»ra,  it  is  said : '  It  must  appear  that  the  offense  was  committed 
without  the  consent  of  the  woman,  but  it  is  no  excuse  that  she  yielded  at  last  to  the  vio- 
lence, if  her  consent  was  forced  from  her  by  fear  of  death  or  by  duress.*  In  2  Bishop's 
Grim.  Law,  %  1120,  the  author  says :  *  Yet  wherever  there  Is  a  carnal  connection  without 
anything  which  can  be  deemed  a  consent,  where  there  is  neither  a  consent  fraudulently 
^  procured  nor  any  other  sort  of  consent,  by' the  woman,  there  is  evidently  in  the  wrongful 
act  itself  all  the  force  which  the  law  demands  as  an  element  of  the  crime.*  And  again,  in 
$  1186 :  *  A  consent  induced  by  fear  of  personal  violence  is  no  consent,  and  though  a  mao 
lays  no  hand  on  a  woman,  yet,  if  by  an  array  of  physical  force  he  so  overpowers  her  mind 
that  she  dares  not  resist,  he  is  guilty  of  rape  by  having  the  unlawful  intercourse.'  '*  See 
also  2  Whart.  Crim.  Law,  $  1142;  Hleasant  v.  State,  8  Eng.  03  Ark.)  860. 

So  in  /State  v.  SfiieldSy  45  Oonn.  256,  the  court  says:  '*The  defendant  requested  the  court 
to  charge  the  Jury,  that  to  constitute  the  crime  of  rape  it  was  necessary  that  the  prosecu- 
trix should  have  manifested  the  utmost  reluctance,  and  should  have  made  the  utmost 
resistance.  The  court  did  not  comply  with  this  request,  and  the  refusal  to  do  so  is  made 
a  ground  for  asking  a  new  trial. 

*'  While  it  may  be  expected  in  such  cases  from  the  nature  of  the  crime  that  the  utmoofe 
reluctance  would  be  manifested,  and  the  utmost  resistance  nuide  which  the  circumstanoea 
of  a  particular  case  would  allow,  still, to  hold  as  a  matter  of  law  that  such  manifestation 
and  resistance  are  essential  to  the  existence  of  the  crime,  so  that  the  crime  could  not  be 
conmiitted  if  they  were  wanting,  would  be  going  farther  than  any  well-considered  case  in 
criminal  law  bas  hitherto  gone.  Such  manifestation  and  resistance  may  have  been  pre- 
vented by  terror  caused  by  threats  of  instant  death,  or  by  the  exhibition  of  brutal  force 
which  rendered  resistance  utterly  useless;  and  other  causes  which  may  have  prevented 
such  extreme  opposition  and  resistance  as  the  request  makes  essential.  The  importance 
of  resistance  Is  simply  to  show  two  elements  in  the  crime— carnal  knowledge  by  force  b}' 
one  of  the  parties,  and  non-consent  thereto  by  the  other.  These  are  essential  elements, 
and  the  jury  must  be  fully  satisfied  of  their  existence  in  every  case  by  the  resistance  of 
the  complainant,  if  she  had  the  use  of  her  faculties  and  physical  powers  at  the  time,  and 
was  not  prevented  by  terror  or  the  exhibition  or  brutal  force.  So  far  resistance  by  the 
complainant  is  important  and  necessary;  but  to  make  the  crime  hinge  on  the  uttennort 
exertion  the  woman  was  physically  capable  of  making,  would  be  a  reproach  to  the  law 
as  well  as  to  common  sense.  Such  a  test  it  would  be  exceedingly  difficult,  if  not  impossi- 
^^  (Q  apply  in  a  given  case.  A  complainant  may  have  exerted  herself  to  the  uttermost 
<tmit  of  her  strength,  and  ncmy  have  continued  to  do  so  until  the  crime  was  oomwnnmated, 
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8tUl  a  Juiy,  sitting  cooUy  in  deliberation  upon  the  tranaaction,  oould  not  pomSbtj  < 
mine  whether  or  not  the  limit  of  her  strength  had  been  reached.  They  oould  newr 
ascertain  to  ao7  great  degree  of  certainty  what  eff^  the  excitement  and  tenror  maj 
have  had  upon  her  physical  system.  Such  excitement  taken  away  the  strength  of  one, 
and  multiplies  the  strength  of  another.  The  request  in  substance  is  as  follows:  that  inas- 
much as  non-oonsent  is  to  be  proved  by  the  resistance  made,  therefore,  if  the  resistanoe 
falls  short  of  the  extremest  limit  that  could  have  been  made,  the  deficiency  necessarily 
shows  consent,  «nd  should  be  so  charged  as  a  matter  of  law.  The  fallacy  lies  in  the 
assumption  that  the  deficiency  in  such  cases  necessarily  shows  consent .  If  the  failure  to 
make  extreme  resistance  was  intentional,  in  order  that  the  assailant  might  accompUali 
his  purpose,  it  would  show  consent;  but  without  such  intent  it  shows  nothing  important 
whatsoever.  The  whole  question  is  one  of  fact,  and  the  court  committed  no  error  in  so 
leaving  it  to  the  Jury." 

This  doctrine  is  i^iiproTed  by  Wharton  (Crim.  Law,  %  567). 

But  if  the  defendant  intended  to  use  force  to  the  end,  and  the  woman,  who  for  a  time 
resisted,  ultimately  assented,  the  defendant  may  be  convicted  of  an  assault  with 
intent  to  commit  a  rape,  or  of  an  attempt.  Whart.  Crim.  Law,  %  677;  People  v.  Antnudy. 
18  N.  T.  626;  8taU  v.  Croo,  18  Iowa,  09;  Jolec  v.  State,  63 Qa.  60;  8laUY.M<mi»omerp,  6B 
Mo. 896;  R,  v.  BaUett,  9  a&  F.  748. 


Bailey  v.  Kagatz. 

(80  Wis.  654) 

Qfflfier  of  pdics  —  right  tofaree  6rUrp  into  pritate  Aoute. 

A  policeman  has  no  right  to  rouse  up  the  family  of  a  respectable  dtisen,  after 
they  have  retired  for  the  night,  and  force  an  entry  of  the  hoase,  upon  the 
mere  statement  of  eome  person  to  him  that  he  has  heard  that  a  woman  of 
bad  character  is  stopping  at  the  house. 

APPEAL  from  tho  Circuit  Court  for  Winnebago  county.  The 
case  is  thus  stated  by  Taylor,  J. :  "This  was  an  action 
for  a  breach  of  the  plaintiff's  close  by  the  defendant.  The  evidence 
tended  to  show  that  on  the  night  of  the  5th  of  December,  1879, 
between  the  hours  of  nine  and  ten  o'clock,  and  after  the  plaintiff 
and  all  his  family  had  retired  for  the  night,  and  the  lights  in  the  house 
were  extinguished,  the  defendant  came  to  the  kitchen  door  and 
knocked  ;  that  one  of  the  inmates,  a  woman,  asked,  •  Who  is  there?' 
that  no  answer  was  made  ;  that  the  question  was  repeated,  and  no 
reply  given  ;  and  that  when  asked  a  third  time,  defendant  replied, 
'I  want  to  get  in.'  He  was  then  asked  to  tell  who  he  was,  and  he 
replied,  *  I'll  soon  let  you  know  who  I  am;  111  bnrst  the  door  open 
if  you  don't  open  it  right  away.'  At  that  time  the  plaintiff  himsdf 
got  up  and  said,  *You  had  better  not  burst  the   door  through.' 
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Plaintiff  then  made  a  lighfc,  and  came  to  the  door,  and  ^aw  that  the 
defendant  was  a  policeman,  opened  the  door,  and  the  defendant 
came  in.  Plaintiff  then  said,  *  Now  you  are  in,  what  do  you  want  ? ' 
Defendant  replied^  *I  was  informed  you  kept  a  house  of  ill-fame 
here,  and  I  am  in  search  of  a  young  woman  formerly  of  Oreen  Bay, 
and  I  expect  to  find  her  hero  with  a  certain  young  boy  from  twelve 
to  fourteen  years  old,  in  bed  together/  He  claimed  that  he  was 
sent  there  by  certain  parties.  He  said  if  he  had  found  the  girl 
there,  he  wanted  to  see  her  and  give  her  a  good  talking  to,  and  tell 
her  to  leave  the  boys  alone.  That  was  what  ho  wanted  to  see  her 
for.  He  stayed  in  the  house  about  ten  minutes,  and  went  away. 
The  evidence  also  shows  that  plaintiff's  wife  was  frightened  at  the 
noise  at  the  door,  and  supposed  burglars  were  attempting  to  get  into 
the  house. 

"  The  excuse  the  defendant  himself  gives  for  coming  to  the 
house  and  disturbing  the  family  at  that  time  of  night,  was,  that  he 
was  a  policeman  of  the  city  of  Oshkosh  ;  that  the  brother  of  the 
young  boy,  who  was  supposed  to  be  with  the  woman  from  Green 
Bay,  had  requested  him  to  go  with  him  to  find  the  boy  and  bring 
him  home;  and  this  brother  told  him,  just  before  they  called  at 
the  house,  that  he  had  heard  that  the  girl  stopped  at  the  house  of 
the  plaintiff,  and  they  thought  the  boy  was  there  with  her.  The 
evidence  also  shows  that  the  defendant  had  never  heard  any  thing 
against  the  good  character  of  the  plaintiff  or  his  family,  or  of  the 
plaintiff's  house,  except  what  the  brother  told  him  he  had  heard 
that  night.  Neither  the  woman  nor  the  boy  was  in  the  plaintiff's 
house.  .The  boy  never  had  been  in  the  house  at  any  time,  and  the 
girl  had  been  there  two  or  three  times  to  get  some  washing  done 
by  a  person  residing  in  the  plaintiff's  family ;  and  tlie  evidence 
tended  to  show  that  the  family  had  no  knowledge  of  the  bad  char- 
acter of  the  girl.  The  evidence  of  the  boy,  which  was  uncontra- 
dicted, showed  that  at  the  time  the  defendant  was  at  the  plaintiff's 
house,  he  was  at  work  in  the  store  where  he  was  employed,  and  re- 
mained there  at  work  until  after  ten  o'clock  that  evening.  He  also 
testifies  that  a  day  or  two  after  the  5th  of  December,  defendant 
told  him  he  knew  that  he  (the  boy)  was  not  at  the  house  of  plaintiff 
at  the  time  he  went  there  ;  and  that  defendant  had  several  times 
before  that  asked  him  if  he  could  not  get  that  woman  for  him 
some  night    Upon  this  evidence  the  learned  Oircuit  judge  ordered 
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that  the  plaintiff  be  noDsuited,  and  judgment  entered  accordinglj, 
from  which  the  plaintiff  appeals/' 

Jackson  i6  Thompson,  for  appellant. 
Finch  it'  Barber,  for  respondent. 

Taylor,  J.  We  are  clearly  of  the  opinion  that  the  learned 
judge  erred.  There  was  certainly  some  evidence  to  go  to  the  juiy 
upon  the  question  as  to  the  lawfulness  of  the  defendant's  acts  upon 
that  evening.  The  nonsuit  can  only  be  sustained  upon  the  ground 
that  a  policeman  in  one  of  our  cities  has  the  right  to  rouse  up  the 
family  of  any  respectable  citizen  in  the  night,  after  they  have 
i"ctired,  and  force  himself  into  his  house,  upon  the  mere  statement 
of  uny  person  that  he  has  heard  that  a  woman  of  bad  character  is 
stopping  at  such  house.  We  do  not  wish  to  be  understood  as  say- 
ing that  a  i)oliceman  would  not  have  been  justified  in  calling,  in  a 
proper  manner,  at  the  house  of  a  respectable  citizen  for  the  purpose 
of  obtaining  information,  and  that  under  some  circumstances  he 
would  not  be  justified  in  calling  for  such  information  after  the 
family  had  retired  for  the  night,  if  the  circumstances  were  such  as 
required  immediate  action.  If,  in  this  case,  the  defendant  had 
good  reason  to  believe  that  a  boy  of  fourteen  or  fifteen  years  was  at 
the  house  with  a  lewd  woman,  and  the  father  or  brother  of  such 
boy  had  requested  him  to  go  there  for  the  purpose  of  ascertaining 
the  fact,  and  bring  him  away  if  he  found  him  there,  the  defendant 
would  have  been  justified  in  calling  up  the  family  to  make  inquiry, 
and  in  searching  the  house,  unless  forbidden  by  the  occuftont.  If 
forbidden,  and  the  policeman  still  insisted  on  making  search,  he 
would  undoubtedly  be  a  trespasser  unless  he  found  the  boy  in  the 
house.  But  in  this  case  the  learned  judge  said  that  it  made  no 
difference,  in  his  opinion,  that  the  defendant  knew  the  boy  was  not 
in  the  house  of  the  plaintiff  when  he  aroused  up  the  family  and 
entered  the  house.  In  this  we  think  the  learned  judge  was 
clearly  mistaken.  The  defendant  had  no  right  to  disturb  the 
plaintiff's  family  for  the  mere  purpose  of  gratifying  his  inquisitive* 
ness  in  regard  to  the  whereabouts  of  this  supposed  lewd  woman  on 
that  particular  evening.  He  had  no  knowledge  that  the  woman 
was  in  the  house,  and  no  such  information  on  the  subject  as  would 
justify  him  in  disturbing  the  peace  of  plaintiff's  family  after  they 


Digitized  by 


Google 


AUGUST  TERM,  1880.  §65 

Bailej  ▼.  Ragats. 

had  gone  to  bed^  even  admitting  that  it  was  his  right  and  duty  to 
inform  himself  of  her  whereabouts.  If  the  boy  was  not  with  her 
on  that  night,  and  he  knew  that  fact,  there  was  no  argent  neces* 
sity  Tor  calling  at  the  plaintiff's  house  at  an  unusual  time  of  night, 
and  disturbing  his  family,  for  the  mere  purpose  of  inquiring  whether 
the  plaintiff  harbored  a  lewd  woman.  It  is  very  questionable 
whether  the  defendant  would,  by  virtue  of  his  office  as  a  policeman, 
be  justified  in  demanding  an  entrance  into  the  plaintiff's  house  in 
tlie  night-time,  and  after  the  family  had  retired,  even  though  the 
boy  ho  claims  he  was  looking  for  had  been  there*  Having  no  war- 
rant or  authority  for  his  arrest,  we  think  he  would  not  have  been 
justified  in  going  further  than  making  a  proper  inquiry  upon  the 
subject,  and  requesting,  in  a  proper  manner,  to  be  permitted  to 
enter  the  house  to  make  search.  He  was  not  in  a  position  to  de- 
mand an  entrance.  And  as  there  is  evidence  tending  to  prove  that 
the  defendant  demanded  an  entrance  into  the  house,  and  that  he 
entered  against  the  will  of  the  plaintiff,  the  court  was  not  justified 
in  saying,  as  a  matter  of  law,  that  the  defendant  lawfully  entered 
the  house  of  tlie  plaintiff.  This  was,  at  least,  a  question  of  fact 
for  the  jury,  and  not  one  of  law  for  the  court. 

We  do  not  think  that  the  law  gives  either  an  implied  or  express 
license  to  a  policeman  to  demand  an  entrance,  or  to  enter  into  the 
house  of  a  respectable  citizen  at  night,  by  way  of  the  kitchen  door, 
after  the  family  have  retired,  for  the  purpose  of  making  insulting 
inquiries  as  to  the  character  of  the  house  or  its  inmates;  and 
especially  when  such  policeman  has  no  information,  either  by  hear- 
say or  otherwise,  that  the  character  of  the  house  or  its  inmates  is 
bad.  There  can  be  no  presumption  of  law  or  fact  that  the  plaint- 
iff, either  expressly  or  by  implication,  licensed  the  defendant  to 
arouse  his  family  after  they  had  retired,  by  knocking  upon  his 
kitchen  door  and  demanding  an  entrance,  by  virtue  of  his  authority 
as  a  policeman  of  the  city  of  Oshkosh.  After  a  citizen  closes  his 
doors  at  night,  and  retires  with  his  family,  the  law  does  u6t  imply 
a  license  to  any  one  to  enter  his  premises  and  disturb  the  repose  of 
his  family,  except  for  some  reason  which  fully  justifies  such  dis- 
turbance and  entry.  When  the  safety  of  the  family  or  any  of  its 
members  requires  it,  the  law  will  presume  a  license  to  enter,  and 
there  are  undoubtedly  many  other  things  which  would  justify  such 
entry ;  but  we  are  unable  to  see  any  thjng  in  the  evidence  in  this 
case  which  justified  the  defendant  in  disturbing  the  plaintiff  and 
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his  family,  and  demanding  an  entrance  into  his  hoase.  The  qoee- 
tion  whether  the  defendant  finally  entered  the  hoase  by  the  exprea 
or  implied  permission  of  the  plaintiff,  was  a  question  of  fact  for 
the  jury;  and  the  purpose  for  which  he  demanded  theentranoe 
was  also  a  question  of  fact  for  the  jury,  and  not  of  law  for  the 
court.  The  facts  as  stated  by  the  plaintiffs  and  his  witnesses,  ex- 
cluding the  testimony  of  the  defendant,  do  not  show  that  the 
defendant  was  fully  justified  in  doing  what  he  did  on  the  night  in 
question.  And  if  the  facts  as  stated  by  the  defendant  would  be  a 
full  justification,  which  we  very  much  doubt,  still  the  case  should 
have  gone  to  the  jury,  as  it  is  the  province  of  the  jury,  and  not  of 
the  court,  to  determine  what  is  the  fact,  where  there  is  any  con- 
flict in  the  testimony. 

By  the  Court — The  judgment  of  the  Cironit  Court  is  reYened« 
and  the  cause  remanded  for  a  new  trial. 


Hahiltoh  v.  Pbouty. 

(fiOWIs    S02.) 

JSwretif  —  discharge  —  extension  for  definite  period — umtrious  consideration. 

Ad  agreement  hj  the  holder  of  an  overdue  note  with  the  maker,  to  extend  the 
time  of  payment  "  for  twenty  or  thirty  days/'  in  consideration  of  a  nsorioiit 
premium  paid  in  advance,  without  the  knowledge  or  consent  of  theindomr, 
diechargefl  the  indorser.    {See  note,  p.  b71.) 

APPEAL  from  the  Circuit  Court  for  Winnebago  county.  Action 
on  a  note.  The  case  is  thus  stated  by  Cassoday,  J.: 
"  January  19,  1877,  the  defendant  Crossman  executed  the  note 
in  suit,  dated  on  that  day,  wherein  he  promised  to  pay,  one  month 
after  the  date  thereof,  to  the  order  of  the  respondents,  Prouty  and 
Le  Fevve,  at  the  appellant's  office  in  Fond  du  Lac,  t500,  with 
interest  at  ten  per  cent  per  annum  until  paid  ;  and  the  said  Prouty 
and  Le  Fevre  thereupon  indorsed  the  same,  and  it  was  then,  for 
value  received,  delivered  to  the  plaintiff,  Hamilton.  Not  being 
paid  at  maturity,  the  note  was  duly  protested  for  non-payment,  and 
due  notice  thereof  given  to  Prouty  and  Le  Fevre.  Suit  being 
brought  by  Hamilton  on  the  note,  Prouty  and  Le  Fevre,  by  way  of 
defense,  alleged  that  after  the  note  be<^me  due,  Hamilton,  for  a 
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valaable  consideration  paid  to  him  by  Grossman,  extended  the  time 
of  payment  without  the  consent  of  Prouty  or  Le  Fevre;  and  testi- 
mony was  given  by  them  upon  the  trial  tending  to  prove  that  about 
the  last  of  February,  1877,  in  consideration  of  from  $15  to  $26 
paid  to  Hamilton  by  Grossman,  the  time  of  the  payment  of  the 
note  was  extended  twenty  or  thirty  days;  and  that  about  the  last 
of  May,  1877,  for  another  sum  of  money  paid  to  Hamilton  by 
Grossman,  another  extension  of  fifteen  or  twenty  days  was  obtained. 

^*  At  the  close  of  the  testimony  the  counsel  for  the  plaintifF  asked 
the  court  to  direct  a  verdict  for  the  plaintiff  upon  the  grounds: 
FirsL  That  no  sufficient  contract  within  the  meaning  of  the  law 
applicable  to  a  defense  of  this  kind  had  been  proven  with  any  cer- 
tainty. Seco7id.  That  as  the  note  sued  upon  was  bearing  the  high- 
est legal  rate  of  interest  at  the  time  of  the  supposed  extension,  and 
was  past  due,  the  bonus  paid  by  Grossman  for  each  extension  was 
wholly  usurious,  and  hence  not  such  a  consideration  as  would  make 
a  binding  contract  which  would  preclude  Prouty  and  Le  Fevre 
coming  in  and  taking  the  necessary  steps  to  secure  themselves  as 
against  their  pnncipal.  Third.  That  Prouty  was  present  at  the 
time  the  contract  for  extension  was  made  by  Hamilton  and  Gross- 
man, and  was  a  party  to  it. 

^'  Each  of  these  requests  was  denied  by  the  court,  and  to  each 
ruling  the  counsel  for  the  plaintiff  excepted.  The  verdict,  under 
the  charge  of  the  court,  was  in  favor  of  both  respondents  and 
against  the  plaintiff  for  costs,  and  judgment  was  accordingly 
entered,  from  which  the  plaintiff  appeals  to  this  court.  There  was 
no  motion  to  set  aside  the  verdict,  nor  for  a  new  trial,  and  na 
exceptions  to  the  charge.*' 

Coleman  <&  Spence,  for  appellant. 

Charles  W.  Felker  and  W.  B.  FelkeTy  for  respondent. 

Gassodat,  J.  The  question  whether  the  agreement  between 
Hamilton  and  Grossman  for  the  extension  was  with  the  knowledge 
and  acquiescence  of  Prouty  was  one  of  fact  for  the  jury.  Prouty 
testified  that  it  was  not,  and  the  juiy  found  with  him,  and  that 
must  be  regarded  as  conclusive. 

The  testimony  shows  that  the  first  agreement  for  an  extension 
made  by  Hamilton  and  Grossman  was  for  twenty  or  thirty  days, 
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and  it  is  urged  that  this  was  too  indefinite  to  operate  as  a  discharge 
of  the  indorsers.  We  are  of  the  opinion  however  that  the  period 
must  be  regarded  as  definite  for  at  least  twenty  days,  and  there  are 
good  authorities  for  holding  the  period  to  be  sufficiently  long  to 
discharge  the  indorsers,  if  the  consideration  was  such  as  to  make 
the  agreement  binding.  Brandt  on  Suretyship  and  Guaranty, 
§  298,  and  cases  there  cited. 

Was  the  consideration  such  in  this  case  ?  Section  1689,  R.  S., 
which  was  substantially  the  law  at  the  time  of  the  transaction  in 
question,  provides  that  *^  no  person  ♦  *  *  ghall  directly  or 
indirectly  take  or  receive  ♦  ♦  ♦  any  greater  sum  or  any  greater 
value  for  the  loan  or  forbearance  of  money,  goods  or  things  in 
action  than  at  the  rate  of  $10  upon  $100  for  one  year.**  Section 
1691,  R.  S.,  which  was  in  force  at  the  time,  provides  that  "  every 
person  who  for  any  such  loan  or  forbearance  shall  have  paid  or 
delivered  any  greater  sum  or  value  than  is  above  allowed  to  be 
received,  may  by  himself  or  his  personal  representative  recover  in  an 
action  against  the  person  who  shall  have  taken  or  received  the  same, 
or  his  personal  representative,  treble  the  amount  of  the  money  so 
paid  or  value  delivered  above  the  rate  aforesaid,  if  such  action 
shall  be  brought  within  one  year  after  such  payment  or  delivery." 
Here  the  note  by  its  terms  was  drawing  the  highest  legal  rate  of 
interest,  and  hence  there  can  be  no  doubt  that  the  money  paid  by 
Grossman  to  Hamilton  in  February  for  twenty  days'  further  "  for- 
beamnce,"  was  a  bonus  in  excess  of  the  highest  rate  of  interest 
allowed  by  law,  and  therefore  was  wholly  usurious.  Meiswinkle  v. 
Ju7ig,  30  Wis.  361.  The  taking  or  receiving  of  it  was  not  only 
declared  illegal,  but  was  made  punishable  by  creating  a  liability  for 
three  times  the  amount,  if  the  suit  therefor  had  been  brought 
within  the  year.  Was  the  usurious  bonus  so  taken  a  sufficient 
consideration  to  bind  Hamilton  so  that  he  could  not  maintain  a 
suit  on  the  note  until  after  the  twenty  days'  extension  had  expired? 
This  is  the  precise  question  to  be  determined. 

In  Meiswinkle  v.  Jung  it  was  held,  that  while  the  usurious  agree- 
ment for  an  extension  was  executory  as  to  both  parties,  it  was  void 
as  to  both,  and  did  not  discharge  a  surety  on  the  note.  But  the 
question  here  presented  did  not  there  arise,  because,  as  stated  by 
DixON,  G.  J.,  in  the  opinion,  the  jury  must  have  found  that  the 
$50  was  not  paid.  It  is 'true  the  opinion  contains  this  sentence: 
*'  In  the  view  which  we  are  inclined  to  take  of  the  law,  that  the 
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usurious  agreement  was  at  all  events  utterly  void,  whether  the  $50 
was  paid  or  not,  and  that  so  the  engagement,  whatever  it  may  have 
been,  to  extend  the  time  of  payment,  was  nudum  pactum  and  void 
for  want  of  consideration,  all,"  etc.  But  this  language,  inspired, 
doubtless,  by  a  fresh  reading  of  the  vigorous  opinion  of  Bron80N« 
J.,  in  Vilas  v.  Jones^  1  N.  Y.  286,  therein  referred  to,  was  fully 
explained  by  Judge  Dixon  himself  in  a  subsequent  note  to  JRiley 
V.  Gregg,  16  Wis.  666,  and  found  in  Vilas  &  Bryant's  ed.,  pp.  697, 
704-5,  where,  among  other  things,  it  is  stated  *'  that  the  question 
whether  the  lender,  of  his  own  mere  motion,  shall  be  permitted  to 
repudiate  or  assert  the  invalidity  of  an  executed  agreement,  must 
still  be  i*egarded  as  an  open  one."  So  the  language  of  the  late  able 
Chief  Justice  Btan,  in  Austin  v.  Burgess,  36  Wis.  186,  192,  must 
be  regarded  as  applicable  to  the  facts  in  that  case ;  for  there  too 
the  agreement  was  merely  executory.  The  question  presented, 
therefore,  though  several  times  incidentally  considered,  has  never 
before  been  decided  by  this  court.  There  is  much  conflict  in  the 
decisions  of  the  different  States,  and  frequently  in  the  same  State. 
It  would  be  unprofitable  to  trace  the  comparisons  or  compare  the 
merits  and  demerits  of  the  two  different  lines  of  reasoning.  The 
one  jseems  to  begin  where  the  other  ends.  The  one  declares  the 
contract  void,  and  insists  that  it  is  so  for  all  purposes  and  as  to  all 
parties;  the  other  admits  that  the  contract  is  void,  but  insists  that 
the  statute  was  enacted  to  protect  the  weak  or  necessitous  borrower 
against  the  avaricious  lender,  and  hence  is  a  weapon  to  be  wielded 
in  defense  of  the  party  whom  it  was  designed  to  protect,  and  not 
for  the  benefit  of  the  party  whom  it  was  designed  to  punish.  In 
the  language  of  Sir  William  Grant,  Master  of  the  Rolls:  **The 
party  in  whose  favor  an  usurious  contract  has  been  executed,  can- 
not make  use  of  it  for  any  purpose  whatsoever."  Barnard  v. 
Young,  17  Ves.  44,  46. 

In  the  confusion  of  authorities  upon  this  point,  it  is  not  so 
important  that  our  decision  shall  be  supported  by  the  greatest 
number  of  adjudged  cases,  as  it  is  to  have  it  most  in  harmony  with 
the  spirit  and  reasoning  of  the  decisions  of  this  court,  and  the 
purpose  of  our  statute. 

In  Woody.  Lake,  13  Wis.  96,  Dixon,  C.  J.,  said:  "Both  parties 
are  not  understood  to  be  in  pari  delicto;  "  and  again:  ''  The  penal- 
ties of  the  law  are  all  aimed  at  the  lender,  and  none  at  the  bor- 
rower." 
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In  Eiley  v.  Gregg,  16  Wis.  606,  the  usurious  agreement  to  forbear 
was  in  part  executed  by  the  payee  taking  and  using  the  horse,  and 
it  was  held  that  the  surety  was  thereby  i*eleased. 
In  Fay  v.  Lovyog,  20  Wis.   405,  Dixon,  C.  J.,  said:  "All  -the 
\  authorities  agree  that  when   interest  money  has  been  paid  and 

i'  applied  as  such  with  theconsen  t  of  the  borrower, only  the  illegal  excess 

can  be  recovered  back."  In  Bensley  v.  Homier,  42  Wis.  631,  Ryan, 
C.  J.,  said  '*  Usury  is  malum  prohibitum,  not  malupi  in  se.  *  * 
*  A  borrower  and  a  lender  cannot  properly  be  said  to  deal 
together  on  equal  terms.  The  necessity  of  one,  and  the  power  of 
the  other  to  relieve  it,  give  an  advantage  to  the  lender  over  the 
borrower.  This  may  be  so  abused  as  to  become  an  undue  advant- 
age. And  exjierience  has  shown  that  the  wants  of  borrowers  and 
the  greed  of  lenders  are  the  frequent  occasion  of  grievous  oppres- 
sion. Hence  arose  statutes  against  usury.  And  whatever  be  their 
form,  their  general  policy  is  to  protect  the  borrower  against  the 
oppressive  exaction  of  the  lender.  *  *  *  It  is  difficult  to  per- 
ceive why  the  defense  given  by  the  statute  to  the  borrower  for  his 
protection  against  oppression,  and  which  he  may  waive  at  his  pleas- 
ure, should  be  extended  to  any  one  but  himself  and  his  representa- 
tives." 

In  Ready  v.  Huebner,  46  Wis.  695;  s.  c,  32  Am.  Rep.  749,  the 
opinion  was  written  by  our  present  chief  justice,  and  it  was  directly 
held  that  **  the  defense  of  usury  is  personal  to  the  debtor,  his  privies 
in  blood  or  estate,  or  privies  to  the  contract." 

We  are  clearly  of  the  opinion  that  the  defense  of  usury  is  so  far 
personal  to  the  borrower  and  those  in  privity  with  him,  that  Ham- 
ilton in  this  case,  after  having  received  the  usurious  premium,  could 
not  the  next  day,  by  alleging  his  own  usurious  agreement  and  the 
benefits  he  had  received  by  virtue  of  it,  have  maintained  an  action 
upon  this  note  against  Grossman  and  the  sureties.  In  the  language 
of  Reade,  J.,  in  Scott  v.  Harris,  76  N.  C.  205,  207,  208:  "  It  was 
not  for  the  creditor  to  say  that  the  contract  was  usurious.  His  con- 
science takes  fright  at  a  danger  which  may  never  approach  him. 
The  debtor  may  plead  usury  or  not  at  his  pleasure,  and  unless  and 
until  he  does  so,  the  note  which  was  given  for  the  usury  is  valid, 
and  a  part  of  it  has  already  been  paid  in  goods.  The  contract  was 
sufficient  to  prevent  the  sureties  from  paying  the  debt  and  suing 
the  principal ;  and  that  is  the  wrong  of  which  they  have  the  right 
to  complain."    If  then  Hamilton's  hands  were  tied  by  receiving  the 
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nsarious  premiums  until  after  the  period  of  the  exteusion  had  ex- 
pired, there  would  seem  to  be  no  escape  from  the  conclusioQ  that 
the  indorsers  were  thereby  discharged.  We  also  cite  the  following 
cases:  Myers  v.  Banky  78  111.  257;  WMmer  v.  Ellison,  72  id.  301 ; 
Austin  V.  Dorwin,  21  Vt  38  ;  Turrill  v.  Boynton,  23  id.  1^2 ;  Bank 
V.  Woodwardy  5  N.  H.  99 ;  Oox  v.  Railroad  Co,,  44  Ala.  611 ;  Ken- 
ningham  v.  Bedford,  1  B.  Monr.,  325 ;  Armistead  v.  Ward,  2  Patton 
&  Heath,  504. 

We  therefore  hold,  (1)  that  an  agreement  for  an  extension  of  the 
time  of  payment  of  a  note  past  due  for  twenty  or  thirty  days  is  for 
a  definite  period  of  at  least  twenty  days  ;  (2)  that  an  agreement  by 
the  holder  of  a  note  past  due,  with  the  maker,  for  an  extension  of 
the  time  of  payment  for  a  definite  period,  in  consideration  of  a 
usurious  premium  paid  in  advance,  without  the  knowledge  or  ac- 
quiescence of  the  indorser,  discharges  the  latter. 

By  THE  Court — That  portion  of  the  judgment  of  the  Circuit 
Court  appealed  from  is  affirmed. 

Judgment  affirmed. 

NoTB  BY THB  REPORTER.— See Ftfst  Noi,  Bk.  of  ChafioUe  r.  Lineberger^ 88  N.  C.  4Si ;  8. 
C  35  Am.  Rep.  582.  In  Vary  v.  Norton,  U.  8.  Cir.  Ct.,  W.  D.  Mich.,  Jan.,  1881,  it  was  held: 
That  payment  of  a  certain  sum  of  money  for  the  extension  of  time  upon  a  note,  though 
regarded  as  a  payment  of  usurious  interest,  constitutes  a  valuable  consideration  under 
the  statute  of  Michigan,  and  the  agreement  to  extend  will  operate  to  discharge  a  surety  on 
the  note,  if  made  without  his  ^consent.  The  courts  are  nearly  uniform  in  their  judgments 
that  a  promise  to  pay  usurious  interest  will  not  uphold  an  agreement  to  forbear,  because 
the  promise  cannot  be  enforced,  though  it  was  held  otherwise  in  Wheat  r.  KendaU^  0  N.  H. 
604.  But  when  the  usurious  simi  has  been  paid,  learned  judges  differ  whether  there  is  a 
consideration  to  uphold  the  agreement  or  not.  In  New  York  and  Vermont  the  statute' 
declares  contracts  tainted  with  usury  to  be  void;  and  if  usury  has  been  paid,  it  can  be 
recovered  back,  with  a  penalty  against  the  taker.  In  the  former  State  it  was  held  by  two 
judges,  without  dissent  from  the  other  two,  that  payment  of  usury  does  not  afford  a  con- 
sideration. Vilas  V.  Jones,  1  N.  T.  274.  In  Vermont,  on  the  other  hand,  a  united  court 
has  repeatedly  held  the  other  way.  ThirrtU  v.  Boynton,  28  Vt.  142;  Burgess  r.  Dewey,  8t 
id.  018.  In  South  Carolina  and  Missouri  such  contracts  are  not  void  by  statute,  and  in  both 
it  has  been  held  that  usuiy  paid  wiU  not  uphold  an  agreement  to  forbear.  ComtoaU  r. 
HoUy,  5  Rich.  47;  Bank  v.  narris(m,  57  Mo.  508.  In  Wisconsin  it  was  decided,  in  Jfeis- 
winkU  v.  Jung,  30  Wis.  361,  that  usurious  interest  paid  was  not  a  sufficient  consideration; 
but  in  a  recent  case  the  earlier  decision  has  been  overruled.  Hamilton  t.  Prouty.  In 
Kentucky,  Indiana,  Illinois  and  Ohio,  the  statute,  like  that  of  Michigan,  does  not  maka 
the  contract  void,  and  the  decisions  are  uniform  that  usurious  interest  paid  is  a  valnablt 
consideration  and  upholds  the  agreement  to  forbear.  Kunningham  v.  Bradford,  1  B. 
Monr.  826; 8 id. 882;  Cross  V.  TTood, 30 Ind.  878 ;  WhiUemoreT.  ElUaont  TfilSL 901  ;MeOomk 
w.KUUhdge,lk(Mo,  848  8eelPftr8.onKote8andBiUi<3ed.),M). 
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ABATEMENT. 
Aotion  of  breach  of  maniage  promiae — right  of  oounael  to  cany  on  te 
£•08.]    An  action  for  breach  of  promise  of  marriage  abates  bj  the  mar- 
riage of  the  parties,  and  the  coansel  for  the  plaintiff  cannot  prosecate  it 
under  a  statate  giring  him  a  lien  for  fees.     Earrig  v.  l)f$(m  (Oa.),  196. 

ACXJEPTANCE. 
See  Nbqotiable  Inbtkumeivts,  375. 

ADEMPTION. 
See  Will,  716. 

ACTION. 
See  Abatbmbnt,  196. 

AGENCY. 

!•  liability  of  bank  for  unauthorised  aot  of  oaahier.]  B.  was  cashier  of  a 
national  bank  and  treasurer  of  a  savings  bank.  He  took  bonds  belonging 
to  the  savings  bank,  and  as  cashier  and  manager  of  the  national  bank 
pledged  them  as  security  for  advance  to  the  national  bank,  and  thej 
were  afterward  sold  by  the  pledgees,  and  the  proceeds  were  credited  to 
the  national  bank.  Beld,  that  the  national  bank  was  liable  to  the  savings 
bank  for  the  bonds,  although  the  directors  of  the  national  bank  were 
ignorant  of  the  transaction.  FUhkUl  Savings  Iiuiihttion  v.  National  Bank 
ofF%e?aeiU(l^.Y,),69!i. 

2.  liability  of  principal  for  agent's  fraud — measure  of  damages.]    Where 

an  agent  fraudulently  misappropriates  negotiable  collaterals  deposited 
with  him  on  a  loan  of  the  principars  moneys,  the  principal  is  answerable 
for  the  value ;  and  the  borrower  offering  to  pay  the  loan  at  maturity,  the 
measure  of  damages  is  the  value  of  the  collaterals  at  that  time.  Reynolde 
V.  WUU  (S.  C).  678. 

3.  Maritime  lien  — oharter  party.]    The  plaintiff  sent  wheat  to  M.,  to  be 

shipped  to  Europe  and  sold  on  his  account.  M.  shipped  a  part  of  It  in  hla 
own  name,  on  a  vessel  of  which  defendant  was  master,  the  defendant 
having  no  knowledge  or  notice  of  the  plaintiff's  ownership.  When  the 
cargo  was  half  loaded,  M.  became  insolvent,  and  refused  to  complete  the 
loading.  HM^  that  defendant  had  a  lien  on  the  wheat  on  board  for 
freight  and  charges.    Hayes  v.  QampbeU  (OaL),  48. 

Vol.  XXXVI— 110 
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AGENCT  —  Continued. 
4.  To  mU  —  mortfagtu]    Ad  aathoritj  to  an  agent  to  sell  panonal  property 

doea  not  warrant  him  in  mortgaging  it.    SwUasr  v.  WUoen  (Eana.),  29. 
PabUo,  dolagatod  to  throo,  one  rafualng  to  exeoute.]    8&e  Trust,  784. 
8$e  GONTBACT,  251  ;  Evtdbhcb,  825 ;  Inaubahcb.  280,  617  ;  UsuxT,  248. 

ALLOCUTION. 
JSee  Criminal  Law,  80. 

AMENDMENT. 
Of  Judgment.]    See  Criminal  Law,  797. 

ANIMALS. 
1.  Xidiiry  by  dog  —  aoienter.]  In  an  action  for  injary  bj  the  bite  of  a  dog,  H 
appeared  that  the  dog  was  ferocioos,  to  the  knowledge  of  his  owner,  and 
that  his  owner  had  sometimes  confined  and  mauled  him.  SM,  that  it 
was  unnecessary  to  prove  that  he  had  ever  bitten  mankind.  CMteau  v. 
5(aod(Vt.),  751. 

8. damages.]    In  an  action  for  injury  by  the  bite  of  a  dog,  the  fear  and 

•olidtude  as  to  poison  are  proper  elements  of  damage.  Id, 

See  Municipal  Corporation,  808. 

ANNUITY. 
Not  apportlonable.]  A  son,  for  a  valuable  consideration,  agreed  to  pay  bii 
father  a  specified  sum,  on  a  fixed  day,  annually,  daring  the  father's  life. 
The  father  died  twenty  days  prior  to  the  day  for  payment.  BM,  his  ad- 
ministrator could  not  recover  the  proportion  accrued  and  unpaid  at  the 
time  of  his  death.     Heieer  v.  Ueizer  (Ind.),  202. 

APPEAL. 
See  Criminal  Law,  82, 274. 

ASSAULT. 
See  Criminal  Law,  8, 120. 

ASSAULT  AND  BATTERT. 
See  Damaobs,  110. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITOBa 
1.  Afft*g"^  —  power  to  set  aside  fraudulent  transfer.]    An  aasignee  for  the 
benefit  of  creditors  may  set  aside  a  prior  fraudulent  transfer  by  his  t» 
Bignor.     PilUbury  v.  Kingon  (N.  J.),  656. 

&  Authority  to  carry  on  bnsineMi — discretion  as  to  aaW.]    An  MslgBmeiit 
for  the  benefit  of  creditors,  authorizing  the  assignee  "  to  carry  on  and 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS  —  OanHnwd. 
eondact  said  baftioessin  his  discretion,  for  saeh  time  as  in  his  judgment  it 
shall  be  beneficial  to  do  so,  or  to  sell  all  of  said  goods  and  stock  in  trade 
and  property,  at  sach  times,  in  sach  manner,  and  for  such  prices  as  he 
may  deem  proper,  and  apply  the  net  proceeds,"  etc.,  is  void.  Janes  v. 
Syer  (Md.)»  866. 
3.  flCade  in  one  State — effect  upon  property  in  another.]  A  general  assign- 
ment for  the  benefit  of  creditors,  made  in  another  State,  is  valid  in  Maine 
so  far  as  to  protect  the  assigned  real  estate  situated  in  Maine  from  attach- 
ment bj  a  non-resident  creditor,  who  has  assented  to  the  assignment  and 
received  in  part  the  benefits  thereby  secured  to  him.  Ohaffee  v.  Fourth 
National  Bank  of  New  York  (Me.),  846. 

See  LiKK,  399 ;  Vendor's  Luen,  488. 

ATTORNEY  AND  CLIENT. 

!•  Attorney  to  collect — must  reoeiTe  only  money.]  An  attorney  employed 
to  collect  a  note  has  no  implied  authority  to  receive  any  thing  but  money 
in  payment.    Herriman  v.  Shomon  (Kans.),  261. 

2.  Zhrldenoe — communication  by  attorney  to  client]  A  practicing  attorney 
also  carried  on  a  liquor  store.  R.,  one  of  his  clients,  called  on  him  there, 
and  in  presence  of  several  others  put  a  supposed  case  to  him,  and  asked 
him,  if  such  a  case  existed,  would  there  be  any  liability  ?  The  attorney 
gave  his  opinion,  and  asked  if  the  case  put  was  a  certain  real  transaction, 
and  R.  said  it  was.  No  such  case  was  then  pending.  R  paid  no  fee, 
there  was  no  general  retainer,  and  the  attorney  was  never  engaged  in  the 
real  case.  The  supposed  case  afterward  arising,  the  attorney  testified  on 
the  trial  to  the  interview,  and  that  he  did  not  consider  that  R.  was  advis- 
ing with  him  as  counsel  at  that  time.  Held,  improper.  Bacon  v.  Fritbie 
(N.  Y.),  627. 

d.  Undertaking  to  collect — embezzlement  by  agent.]  An  attomey-at-law 
receipting  a  note  **  for  collection,''  against  parties  residing  in  another 
county,  is  responsible  for  the  embezzlement  of  the  proceeds  by  another 
attorney  to  whom  he  intrusts  the  business  of  collection.  Cummins  v. 
ffeald  (Kans.),  264. 

BANK. 

ZnsolTent  —  preferred  class  —  comrt  funds.]  A  general  deposit  of  court  funds 
and  of  funds  of  court  officers  in  a  bank,  by  order  of  court,  has  no  prefer, 
ence  over  claims  of  other  creditors,  on  the  insolvency  of  the  bank,  although 
the  assets  are  in  the  hands  of  a  receiver.     Otis  v.  Qrou  (HI.),  157. 

See  NATiONAii  Bank  ;  Aoenct,  596. 

BAR. 
8ee  Criminal  Law,  754;  Judoubnt,  79;  Rblkasi»  880. 

BIGAMY. 
See  Cbiminal  Law,  17. 
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BILL  OF  EXCHANGE. 

SeS  NBOOTIABLS  iNflTBUMEim. 

BILL  OP  LADING. 
Ha— iption— "bTratry  of  marinfln"— thaft  by  porMr.]     The    plaintiff 

1^  shipped  on  a  steamship  a  qaaotitj  of  gold  coin,  aocepting  a  bill  of  Uuiing 

|.  exempting  the  defendant  from  liabilitj  for  loss  bj  "barratrj  of  mmatm 

I  or  mariners."    Some  of  the  monej  was  stolen  on  the  passage,  and   the 

r  proof  indicated  that  it  was  stolen  bj  the  parser.    HM,  within  the  exemp- 

tion.   SpinetU  v.  AUa9  SUamMp  CkmpcMy  (N.  Y.),  579. 

BREACH  OF  PROMISE  OF  MARRIAGE. 
See  EviDBifCB,  442. 

BRIDGE. 
See  Municipal  Corporation,  51. 

BRIBERT. 
See  Officb  and  Officer,  238. 

BURDEN  OF  PROOF. 
Of  laaaiilty.]    See  Criminal  Law,  795. 

BURGLARY. 
See  Criminal  Law,  899. 

BURIAL  GROUND. 
See  Nuisance,  816. 

CARRIER. 

L  Oontraot — receipt — oonneotiiig  oarrier.] — ^The  plaintiff  intrusted  tode. 
fendant,  a  common  carrier,  a  parcel  addressed  to  a  point  bejond  the 
termination  of  its  route.  The  defendant's  agent  told  plaintiff  that  defend- 
ant could  not  bill  beyond  its  own  route,  but  at  his  request,  received  the 
charges  through,  and  delivered  to  plaintiff  a  receipt  containing  a  danse 
limiting  its  liability  to  it  own  route.  The  plaintiff  being  unable  to  read, 
the  defendant's  agent  read  the  receipt  to  him,  omitting  the  limitation 
clause.  The  defendant  had  no  special  business  relations  with  the  con- 
necting carriers,  but  was  accustomed  to  deliver  and  receive  parcels  and 
pay  and  receive  charges  to  and  from  them.  The  parcel  was  delivered  to 
the  connecting  carriers  and  lost  by  them.  HM^  that  the  pl^ntiff  could 
maintain  no  action  against  the  defendant.  Hadd  v.  UnUed  Statee  and 
Canada  Express  Company  (Vt.),  757. 

2.  Bzpnlaion  for  non-payment  of  full  fare.]  A  carrier  has  no  right  to  expel 
a  passenger  for  non-payment  of  full  fare  without  first  returning  the  fkie 
paid,  the  passenger  having  offered  to  pay  the  balance  before  expulsioa 
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CARRIER  —  Continued, 
bat   after   the    train  is  stopped.    Bland  v.  Southern  Paeifle  Railroad 
Company  (Ga).),  50. 

8.  Hackimwi — degree  of  oare.]  Proprietors  of  hacks  are  oommon  carriers, 
boand  to  the  ntmoet  care  and  skill.  Bonce  v,  Dubuque  Street  Raihoay 
Company  (Iowa),  221 . 

4.  NegUgvuoe — trespasser.]  A  railroad  companj  is  not  liable  for  the  acci- 
dental death  of  a  boy  permitted  by  the  condactor,  against  its  rales,  to  ride 
gratoitoaslj  on  the  train  to  sell  newspapers.  BuffY.  Allegheny  BaUroad 
Company  (Penn.),  675. 

See  Fkrrt,  6. 

CBRTIFICATB  OF  CORPORATB  INDEBTEDNESS. 
See  Sale,  528. 

CERTIFICATE  OF  DEPOSIT. 
Bights  ot  assign—  o£]  A  certificate  of  deposit  bore  the  following  words  writ- 
ten in  red  ink  across  the  face  :  *'  The  certificate  is  sabject  to  any 
sabseqnent  claim  for  collection  or  any  other  fees  arising  oat  of  the 
disbarsement  of  the  legacy  of  which  this  money  is  part  of  proceeds.** 
The  payee  indorsed  it  in  blank  and  delivered  it.  Held,  that  even  consider- 
ing  the  certificate  non-negotiable,  the  transferee  might  pledge  it  to  an 
innocent  party,  who  would  hold  it  as  against  the  true  owner,  to  the  amoout 
advanced,  anaflected  by  the  equities  between  the  transferor  and  the  payee. 
JnUmaUanal  Bank  v.  German  Bank  (Mo.),  468. 

CHALLENGE. 
See  CRiMiNAii  Law,  5^ 

CHARTER  PARTY. 
See  Agbnct,  48. 

CHATTEL  MORTQAQB. 
Bee  MORTOAOB.  151. 

COMITY. 

See  Statutb,  648. 

COMPROMISE. 
J    See  Rblbabb.  880. 

COMPROMISE  OF  CRDIBL 
See  Contract,  67. 

CONCEALED  WEAPONE 
See  CRiMiNAii  Law,  15. 
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CONDITION. 
See  Salb,  456. 


CONFLICT  OF  LAWS. 
See  AssiGNMSKT  for  the  Bbnefit  of  Cbbditors,  84S. 

CONSTITUTIONAL  LAW. 
L  OoATiotioii  on  repatation  of  ke«piiig  liquor  ihop.]    A  statate  impooiiig  a 
penalty  for  keeping  a  place  in  which  it  is  reputed  that  intoxicating  liqnon 
are  kept  for  Bale,  without  license,  is  not  nnconstitutional.  State  v,  TAamas 
(Conn.).  98. 

2.  ZOaotion  of  Judge  to  fill  vaoanoy.]  Where  jadges  are  elected  bj  the  legis- 

latare,  and  there  is  no  express  constitutional  provision  to  the  contrarj,  a 
judge  elected  in  place  of  one  dying  in  office  holds  for  the  full  term  and  not 
simply  for  the  unexpired  term.    Meredith,  Ex  parte  (Gratt),  771. 

3.  Spaoial  restraint  of  trade.]    A  Sunday  law  making  it  a  misdemeanor  "  for 

any  person  engaged  in  the  business  of  baking  to  engage,  or  permit  others 
in  his  employ  to  engage,  in  the  business  of  baking  for  the  purpose  of  sale, 
between  the  hours  of  6  o'clock  P.  if.  on  Saturday  and  6  o'clock  P.  M.  on 
Sunday/'  etc.,  is  a  special  law,  and  as  such,  unconstitutional.  Ex  parte 
Weeterfleld  (Cal.),  47. 

4.  Street  railway  —  rights  of  lot  owners.]    A  horse  railway  company  being 

authorized  by  the  legislature  to  lay  and  operate  their  railway  in  a  pnblic 
street,an  adjoining  lot-owner  has  no  right  to  compensation  as  for  the  taking 
of  his  property  for  a  new  and  additional  servitude.  HU$  v.  Baltim^e  and 
Bampden  Paesenger  Railway  Company  (Md.),  871. 

6«  Taxation  for  local  improTmnents.]  Under  a  constitutional  power  to  au- 
thorize local  improvements  in  cities,  towns  and  villages  "  by  special  taxa- 
tion of  contiguous  property  or  otherwise,"  it  is  not  competent  for  the  legis- 
lature to  enact  that  the  cost  of  sidewalks  may  be  recovered  of  the  non-resi- 
dent lot  owners  by  action  at  law.     Crato  v.  Village  of  ToUmo  (111.),  148. 

6.  Towns — how  composed.]  A  town  is  a  civil  division  composed  of  con- 
tiguous territory ;  and  under  constitutional  powers  to  county  boards  to 
change  town  boundarie8,a  town  cannot  be  made  to  consist  of  two  tracts  not 
contiguous.  Chicago  and  N,  W.  Railway  Company  v.  Town  of  OconUi 
(Wis.),  840. 

7«  Voting — rosidenoe.]  A  student  attending  college,  and  having  no  other 
residence  at  the  college  town,  and  no  intention  of  remaining  there  per- 
manently, is  not  entitled  to  vote  there.  Vanderpoel  v.  O'Hanlon  (Iowa),  21& 

CONSTRUCTIVE  FRAUD 
See  COBFORATION,  40. 

CONTRACT. 
!•  AgtBoy-^ptloe  in  case  of  misondarstanding.]  Where  a  cou tract  for  work 
is  made  through  an  agent  on  behalf  of  one  of  the  parties,  and  on  comple 
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CONTRACT  —  CorUmued. 
ttoQ  the  fwrtie^  differ  in  their  andentaodiDgas  to  the  price,  the  law  will 
award  a  reaaonable  compeneatioii,  although  it  may  exceed  what  the  agent 
was  aathorixed  to  offer.     Turner  v.  Webiter  (Kans.),  251. 

SL  Untire  —  performance  prevented  by  accident — reooTery.]  Under  a  con- 
tract to  erect  au  addition  to  a  bailding  for  a  fixed  sum  for  the  entire  work, 
there  can  be  no  recovery  where  complete  performance  was  prevented  by 
the  destruction  of  the  building  by  fire  without  fault  of  either  party,  and 
there  was  no  acceptance  of  what  had  been  done.  pUdeto  v.  Bedey  (Mich.)» 
483. 

3.  PabUo  policy  —restraint  of  trade.]  A  dentist,  practicing  in  the  Tillage 
and  town  of  L.,  sold  his  business,  contracting  not  to  practice  dentistry 
**  within  a  radius  of  ten  miles  of  Litchfield/'  without  any  specified  limit 
of  time.  Hdd^  a  valid  contract  not  to  practice  dentistry  within  ten  miles 
of  the  center  of  the  village  of  L.,  without  regard  to  the  purchaser's  sub- 
aeqnently  ceasing  business.     Cook  v.  Johnson  (Conn.),  04. 

4. .]    An  agreement  by  a  railway  company,  in  consideration  of  a  grant 

of  lands  in  a  city,  that  it  would  build  and  maintain  a  station  thereon 
and  nowhere  else  in  the  city,  is  illegal  and  void  as  against  pubUe 
policy,  and  no  remedy  will  be  granted  for  the  company's  subsequent  erec- 
tion of  a  station  on  other  lands  in  the  city.  Williamson  v.  OJ^eoffO,  B,  I, 
and  P.  B.  Co.  (Iowa),  206. 

6.  Validity  —  compromiae  of  crime.]  A  man  being  in  Jail  on  a  charge  of 
false  pretenses,  his  wife  executed  her  note  and  mortgage  to  the  complain- 
ant in  consideration  of  the  withdrawal  of  the  prosecution.  Bdd,  that  the 
instruments  were  void.     McMahon  v.  Smith  (C^nn.).  67. 

DtMrtad  wife's,  for  neoessazles.]    8ee  Marriagb,  762. 

88$  Carbtkb,  757 ;  Mastter  and  SERVAirr,  852;  Specific  PERFOBifAHOB»  671; 
Statute  op  Fkauds,  848. 

CONTRACTOR. 
See  Master  and  Servant,  820. 

CONTRIBUTORY  NEGLIGENCE. 
6t$  NBOiiiGENCB,  459,  608,  662 ;  Ferrt,  60t 

CORPORATION. 

L  rJaUe  toindlctinent  for  Sabbath-breaking --what  oonstitatflstlMoffniMi] 

A  corporation  Is  liable  to  indictment  for  Sabbath-breaking,  but  in  the  i 
of  a  railroad  compan7,  its  assent  cannot  be  inferred  by  proof  of  the  ] 
age  of  a  single  train  over  the  railroad  on  Sunday.     State  ▼.  BaUimen 
and  Ohio  BaUroad  Company  (W.  Va.),  808. 
9l>  T^nisie«  —  oonstmctiTe  frand.]    A  corporation  resolved  to  borrow  moaej 
open  mortgage  to  pay  its  debts.    The  president  had  purchased  the  deUi 
and  had  them  assigned  to  a  firm  of  which  he  was  a  member.   He  executed 
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CORPORATION  —  Cfonti»u$d. 
the  mortgage,  m  prestdent,  to  the  finD,  to  secure  tlie  debte.  BeUL  tovaBI, 
becAuae  there  was  no  borrowing ;  and  beeauae  of  the  fidoeiarj  reiatiai 
between  the  president  and  the  corporation.    Daoii  v.  Bfck  Ore§k  Jj.  F  4 
jr.(^.(0aLX4a 

8e$  Mastkb  aho  Sbrtaut,  588. 

COUNTY. 
6$§  MmricTPAii  Corporation,  88& 

COVENANT. 
8m  Landlord  and  Trnant»  600. 

CRIMINAL  LAW. 
!•  Appml  —  aaoapa.]    The  court  wiU  not  entertain  the  appeal  of  i 


prisoner.    FtopU  ▼.  Redinger  (CaL ),  82 . 

8.  — — .]  An  appeal  from  a  criminal  conviction  cannot  be  prosecuted  bj  • 
fugitive  defendant.     8taU  v,  Wright  (La.  Ann  \  874. 

8*  Assault  with  intent  to  kill — aiming  at  one  and  wounding  anottisr«]  Wlien 
one  aiming  at  A.  misses  bim  and  wounds  B.,  he  cannot  be  convicted  d 
assault  with  intent  to  kill  B.     LaeefiM  v.  State  (Ark.),  8. 

4.  Bar — nolle  prosequL]  A  noUe  prawqui,  entered  after  the  commencemeai 
of  the  trial  but  before  verdict,  by  leave  of  court,  is  no  bar  to  a  seeood  is- 
dictment  for  the  same  offense.     State  v.  Champeau  (Vt),  754. 

5*  Bigamy.]  Where  A.  marries  B.,  and  afterward  during  B/s  lifs  marries  C. 
and  still  afterward,  when  B.  is  divorced,  but  during  C.'s  life,  marries  D^ 
the  last  marriage  is  not  bigamous,  because  the  second  was  void.  Hatbntk 
V.  State  (Ark.).  17. 

6.  Burglary  —  evidenoe  —  purpose  of  breaking.]  On  a  trial  for  burglary, 
evidence  on  the  part  of  the  prisoner  that  the  owner  of  the  house  was  & 
lewd  woman,  and  that  he  had  had  improper  intimacy  with  her,  is  compe- 
tent to  characterize  the  breaking.     RohiTfon  v.  State  (Md.),  899. 

9.  Oonoealed  weapons — Journey — unloaded  pistoL]  Defendant,  living  ia 
Arkansas,  had  been  on  a  visit  to  Memphis,  and  on  his  return  stopped 
a  few  hours  at  Marianna,  Lee  county,  Arkansas.  While  there  he  carried 
two  pistols  on  his  person,  both  unloaded  and  one  without  a  tube.  ReH* 
that  he  was  not  then  "  upon  a  journey,"  but  tliat  he  was  not  ^*  wearing 
weapons,"  within  the  meaning  of  the  statute.    Ckirr  y.  StaU  (Ark.),  15. 

8.  Bvldenoe  —  d3ring  declarations.]  Dying  declarations  are  admissible  in 
evidence  If  the  declarant  had  given  up  all  hope  of  life,  although  he  ^ 
not  state  that  he  was  expecting  to  die  immediately,  and  although  thesaas 
matter  had  been  testified  to  by  the  declarant  on  a  preliminary  examinaski 
of  the  accused,  and  that  testimony  had  been  prc^Mriy  given  in  erldenoa 
BtaU  ▼.  WUean  (Kans.),  257. 
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CRIMINAL  LAW  —  Continued. 

9-  j  Dying  declarations  are  not  admissible  in  evidenoe,  If  It  appears  that 
tbe  declarant  had  the  slightest  hope  of  recovery,  althoagh  he  dies  within 
an  hoar  afterward.  People  v.  Hodgdon  (Cal.),  80. 
lOr  — ^.]  The  admissibilitj  in  evidence  of  dying  declarations  is  a  blended 
qaeetion  of  law  and  of  fact.  Dying  declarations  are  not  incompetent  be- 
eaoae  made  in  answer  to  questions  by  the  wife  and  the  physician  of  the 
deceased.    State  v.  Tmae  (La.  Ann.),  298. 

IL  -— » Ibnner  orosa-ezamination  of  prisoner.]  If  a  prisoner  testifies  on 
his  own  behalf,  his  answers  on  his  cross^xamination  on  a  former  trial  of 
the  same  case  may  be  ased  against  him.    8UUe  v.  Eddings  (Mo.),  496. 

12. insanity  —  burden  of  prooL]    Where  insanity  is  set  ap  as  a  defense 

in  a  criminal  case,  the  defendant  is  bound  to  satisfy  the  jury  of  the  in- 
sanity by  a  preponderance  of  evidence.    Stat^  v.  Bedemeier  (Mo.),  402. 

13. .]  Where  insanity  is  set  up  as  a  defense  in  a  criminal  action,  the  bur- 
den is  on  the  defendant  to  prove  it  beyond  a  reasonable  doubt.  Baeei- 
galupo  V.  CommonweaUh  (Gratt.),  795. 

1^ intozioation.]    Intoxication  may  be  shown  to  negative  malice  or  pre« 

meditation,  in  the  absence  of  evidence  showing  premeditation.  State  v. 
Triwu  (La.  Ann.),  298. 

15* marriage.]    In  a  trial  for  bigamy,  marriage  may  be  proved  by  admis. 

sions  and  evidence  of  marital  cohabitation  and  holding  out  HcUbrook 
V.  State  (Ark.),  17. 

16i.  >]  A  decree  of  divorce,  g^ranted  upon  notice  to  the  defendant,  is  evidence 
of  the  marriage.  Id. 

1% preliminary  examination  of  prisoner.]  Under  a  statute  which  per- 
mits the  defendant  in  a  criminal  proceeding  to  be  a  witness  in  his  own 
behalf,  at  his  own  request,  but  not  otherwise,  and  provides  that  his  omis- 
sion or  refusal  to  testify  shall  create  no  presumption  against  him,  the 
State  may  put  in  evidence  his  own  testimony  voluntarily  given  on  his 
preliminary  examination.    State  ▼.  Olass  (Wis.),  845. 

18.  Ckand  Jmry  —  challenge.]  An  objection  to  a  grand  juror  on  account  of 
bis  expression  of  an  opinion  cannot  be  pleaded  In  abatement.  State  v. 
Bamtin  (Conn.),  54. 

19.  Homicide  —  presumption  of  malice.]  A  charge  that  malice  Is  presumed 
from  homicide  is  error.    State  v.  T7if>as  (La.  Ann.),  298. 

flOL  .»—  during  robbery  —  intent]  One  who  unintentionally  kills  another 
In  an  attempt  at  robbery  is  guilty  of  murder  in  the  first  degree,  under  a 
statute  making  it  murder  in  the  first  degree  to  kill  any  person  in  an 
attempt  to  commit  robbery.    Moynifian  v.  State  (Ind.),  178. 

Ai»  Infiuioy —  assault  in  sport  —  charge  as  to  law.]  An  infant,  of  an  age  to 
be  responsible  for  crime,  is  liable  to  criminal  prosecution  for  an  injury 
caused  to  another  by  throwing  a  stone  In  sport  and  without  malice ;  and  a 
diarge  by  the  court  that  if  the  Jury  believe  that  the  defendant  Intention- 
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CRIMINAL  LAW— C^iniMd. 
ally  hit  the  complainant  with  a  stone,  and  there  was  ao  legal  Jastifieatkiii, 
he  was  gailty  of  assault  and  hattenr,  and  it  was  their  dntj  so  to  find,  is 
not  error.    HiU  v.  State  (Ga.).  120 

22, capacity  of  ln£uKt  to  oommit  crime.]    A  charge  of  felony  can  be 

established  against  an  infant  of  eleven  years  of  age  only  by  the  strongest 
and  clearest  proof  of  his  capacity  to  entertain  a  criminal  intent.  AngeU 
V.  People  (111),  183. 

23.  Indictment — laroeny  —  description  of  goods.]  An  indictment  alleging 
larceny  of  '^twenty-five  cords  of  wood"  is  valid  without  alleging  that 
the  wood  was  **  goods  and  chattels/'     8t€Ue  v.  Parker  (Ark  ),  5. 

24.  .]     An  objection  that  an  indictment  was  found  by  less  than  twelve 

jurors  is  not  maintainable.    State  v.  ffanUin  (Conn.).  54. 

26.  Jurisdiction  —  amendment  of  Judgment]  On  a  trial  for  murder,  a  verdict 
was  rendered  of  involuntary  manslaughter,  and  the  jury  assessed  a  fine. 
The  court  thereupon  discharged  the  prisoner.  Afterward,  at  the  same 
term,  the  court  set  aside  the  judgment,  in  the  absence  of  the  prisoner,  and 
entered  j  udgment  for  the  fine  assessed,  and  for  Imprisonment.  HM,  valid. 
Price  V.  Commonwealth  (Gratt.).  ."97. 

26.  Laroeny  —  intent — drunkenness.]  One  wrongfully  taking  the  property 
of  anotlier,  but  too  drunk  to  entertain  a  felonious  intent,  cannot  be  oon^ 
victed  of  larceny.     Wood  v.  State  (Ark.),  13. 

27.  of  goods  of  several  at  one  time.]    For  larceny  of  the  goods  of 

several  at  tlie  same  time  there  can  be  conviction  and  sentence  bat  for  a 
siugle  offense.     HoUee  v.  United  States  (MacArthur),  106. 

28.  Trial — conmients  on  omission  of  prisoner  to  testify.]  If  the  counsel  for 
the  people,  in  a  criminal  trial,  comment  on  the  omission  of  the  defendant  to 
testify  in  his  own  l>ehalf,  it  is  ground  for  a  new  trial,  although  the  counsel 
was  stopped  by  the  court  and  the  jury  were  instructed  to  disregard  iboee 
comments.     Angelo  v.  People  (111.),  133. 

29. presence  of  officer  in  Jury-room.]     A  criminal  conviction  will  be  set 

aside,  if  the  officer  in  charge  of  the  jury  remained  in  their  room  during 
tbeir  deliberations,  although  he  did  not  speak  to  them.  People  v.  Knapp 
(Mich.),  438. 

30. polling  Jury.]    The  defendant  in  a  criminal  case  has  no  right  to  poll 

tlie  jury.     Slate  v.  Hof/t  (Conn.),  89. 

oi.  restricting  argument.]    The  restriction  of  the  argument  in  a  mnrder 

case  to  four  hours  on  each  side  is  valid.  Id, 

32.  right  of  counsel  to  take  notes.]     Where  a  stenographer  is  supplied, 

it  is  not  error  to  refuse  to  give  time  for  counsel  to  take  full  notes.  H. 

33.  Sentence  —  allocution.]  In  sentencing  for  murder,  U  eeeme,  it  is  not  neesf* 
sary  to  ask  tlie  prisoner  if  he  has  any  thing  to  say  against  sentence.  At  all 
events,  a  motion  in  arrest  of  judgment,  in  which  the  omission  b  not  set  op 
as  error,  is  a  waiver  of  such  right.  Id, 
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94,  BApe — Ittdiotaimit — raqniidtM.]  In  an  indictment  for  abetting  a  rape 
actually  oommitted  bj  "  a  person  unknown/*  it  is  not  necessary  to  allege 
tbat  such  person  was  a  male,  or  capable  of  committing  rape  ;  the  use  of 
the  word  "  violently  "  instead  of  *'  forcibly  "  does  not  yitiate  it ;  and  the 
omission  of  the  words  "against  the  form  of  the  statute/'  etc.,  cannot  be 
urged  on  motion  in  arrest.    Slate  v.  WUlianis  (La.  Ann.),  272. 

36.  •^— oonMnt.]  If  a  woman  finally  consents  to  sexual  intercourse, 
although  such  consent  is  reluctant,  and  is  obtained  through  fear,  duress, 
and  fraud,  or  partly  through  fear  and  partly  by  force,  the  offense  is  not 
tape.     WhiUaker  v.  State  (Wis.),  856. 

CRIMINAL  CONVICTION. 
See  Evidence,  186. 

DAMAGES. 

1.  Measure  of — assatilt  and  battery.]    Exemplary  damages  cannot  be  recov- 

ered in  a  civil  action  for  an  assault  and  battery  which  is  also  punishable 

by  a  criminal  prosecution.    Huhcr  v.  letiber  (MacArthur),  110. 

« 

2.  action    for    injury    by    blasting  —  mental  anxiety.]    In  an    action 

of  damages  for  injury  to  real  estate  by  blasting,  the  mental  anx- 
iety of  the  plaintiff  for  the  personal  safety  of  himself  and  his  family  is 
not  a  proper  element  of  damages.     Wyman  v.  LeavUt  (Me.),  808. 

3.   n^ligenoe.]    In   an  action    of  damages  for    negligence    producing 

death,  the  measure  of  damages  is  the  pecuniary  loss,  measured 
by  the  probable  earnings  of  the  deceased,  without  considering  the  oppor. 
tunities  of  acquiring  wealth  by  change  of  circumstances  in  his  life. 
MamfieM  Coal  and  Coke  Company  v.  McEnery  (Penn.),  662. 

4. mental  pain.]      In  an  action  brought  by  a  person  for  a  personal 

injury,  sustained  by  him  through  the  negligence  of  another,  hia  mental 
suffering  is  a  proper  element  of  damage.  Porter  v.  Hannibal  db  St. 
Joseph  Bailroad  Company  (Mo.),  454. 

6.  -^—  logs  taken  by  mistake.]  In  trespass  and  trover  for  logs  cut  and 
carried  away  in  the  mistaken  but  honest  belief  that  the  defendant's 
employer  was  the  owner,  the  measure  of  damages  is  the  value  in  the 
woods  whence  they  were  taken,  and  not  at  the  mill  where  they  were  car- 
ried to  be  sawed.     TUden  v.  Johnson  (Vt.),  769. 

6.  Ckmaeqnential — iqjunction.]  In  an  action  on  a  bond  given  on  an  injunction 
restraining  the  erection  of  a  stable,  it  was  held  that  injury  done  to  th« 
plaintiff's  cows,  by  exposure  to  the  weather,  and  the  consequential  diminU'^ 
Hon  of  their  flow  of  milk,  was  a  proper  item  of  damage.  Lang$  ▼• 
Wagner  (Md.),  880. 

Bee  Animals,  751 ;  Evidence,  186,  624;  Librl,  450. 
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DECLARATION. 
Of  gnuilor.]    8$e  Byiden cs,  74(1 
Of  Mrraat.]    8u  Bviobkob,  895. 

DEBD. 

1.  OmgmdlSbf  —  monomania.]    A  deed  cannot  be  Impeached  on  the  groanA  thai 

the  gnmtor  at  the  time  of  execution  was  a  monomaniac  on  the  aobjeet  of 
religion.    Burge$$  ▼.  PoUoek  (Iowa),  2ia 

2,  Bzeontion — algnlng  by  christened  name.]    A  mortgage  is  well  execnted 

by  a  married  woman,  signing  by  her  christened  name  alone,  her  fall 
name  appearing  in  the  body  of  the  instrament  and  the  acknowied^ment 
Z<mn  T.  Waller  (Ind.),  198 

DELIVERY. 
OoBStmoltirew]    ^8m8aui,462. 

DISCHARGE. 
iSiM  SURBTT,  866. 

DISSOLUTION. 
IMioe  o^  to  pnnriana  dealers.]    See  Pabthbbshep,  Ml 

DISTRIBUTION. 
See  Wni^,  716. 

DIVORCE, 
Marbiaob,  240,  762,  848. 

DURESS. 
Tkiwil  of  lawlal  amat]     A  threat  of  lawful  arrest  of  a  hasband  for  a  crime 
actually  committed  by  him  does  not  oonstitate  such  duress  as  will  relioTe 
the  wife  from  her  contract  to  indemnify  the  person  injured.    Oomfian  ▼. 
Bunker  HiU  Bank  (111.).  147. 

See  Reward,  129. 

DYING  DECLARATIONS. 
See  Criminal  Law,  80,  267, 288. 

EASEMENT. 

Way  «•  when  not  implied  —  severance  of  estate  —  naoeeaity.]  In  1889 
the  owner  of  a  lot  built  two  houses  on  it,  one  fifteen  feet  front,  the 
other  twelve  and  one-half  feet  front  in  the  first  story,  and  fifteen  feel 
in  the  upper  stories,  leaving  an  alley  of  two  and  one-half  feet  in  width 
between  them,  open  to  the  street,  thirty  feet  deep,  and  communicating  it 
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EASEMENT  —  Continued. 
the  inner  end  by  gates  with  the  rear  yards  of  both  houses,  the  timbers  of 
the  latter  hoase  extending  across  the  allej  from  the  apper  stories,  and  rest- 
ing in  the  wall  of  the  first  house.  The  alley  was  oaed  as  aoommon  passage- 
way by  the  occupants  of  both  houses.  At  the  inner  end  of  the  alley  a  fence 
at  right  angles  with  the  street,  extending  to  the  rear  of  the  lot,  di^ded  it 
into  equal  parts  of  fifteen  feet  each.  Access  could  be  had  to  the  yard 
through  the  house  or  from  a  lane  in  the  rear  of  the  premises.  The  builder 
and  his  widow  owned  both  houses  until  1865,  when  the  property  was  sold 
under  decree  to  W.,  who  in  that  year  sold  the  second  house  to  C.  by  a  deed 
including  the  alley,  without  reservation  of  any  right  in  it  to  the  occupants 
of  the  other  house.  In  1868  W.  sold  the  first  house  to  S.  by  a  deed  embrac 
ing  no  part  of  the  alley,  nor  any  right  in  it.  Held^  that  the  owners  of  the 
first  house  got  no  right  to  the  use  of  the  alley.  MUeheU  v.  Seipd  (fid.% 
401 

ELECTION. 
8$e  CosmrxmoHKi.  Law,  771;  Offiob,  825. 

ESCAPE. 
ifiteCBOfiNAL  Law.  82,374. 

ESTOPPEL. 
8es  Insurancb,  617. 

EVIDENCE. 

1.  Breach  of  promiae  of  marriage  —  sodaotion  —  defendant's   paooniary 

standing  —  offer  to  marry  after  action.]  In  an  action  for  breach  of 
promise  to  marry,  evidence  of  the  defendant's  financial  standing  is  ad- 
missible, also  evidence  of  seduction  ;  but  evidence  of  an  offer  to  marry, 
made  after  the  action  was  brought,  is  inadmissible  to  reduce  damages. 
Bennett  v.  Beam  (Mich.),  442. 

2.  Orim.  con.  —  damages  — mitigation  —  measure.]  In  an  action  of  criminal 

conversation,  evidence  is  competent,  in  mitigation  of  damages,  that  the 
wife  sought  and  importuned  the  defendant  or  threw  herself  in  his  way. 
In  such  action,  the  jury  cannot  consider  the  "  injury  to  the  happiness, 
reputation,  and  honor  of  the  plaintiff's  family.*'  Fergttson  v.  Smethen 
(Ind.),  186. 

8.  Damages  —  loss  of  wages  —  voluntary  payment.]  In  an  action  for  a  per- 
sonal  injury,  where  exemplary  damages  are  improper,  evidence  of  loss  of 
wages  having  been  given,  evidence  is  competent  to  show  that  the  em- 
ployer paid  the  plaintiffs  wages  while  he  was  disabled.  DrinkwUer  v. 
Diwnuyre  (N.  Y.).  624. 

A  Declarations  of  grantor  as  to  height  of  dam.]  In  an  action  for  flowing 
land  by  a  dam,  it  appeared  that  the  common  grantor  after  his  conveyance, 
and  while  liable  on  his  warranty,  and  while  owning  other  land  bordering 
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EVIDENCE-^  Omtinued. 

on  the  fame  pond,  cat  away  part  of  the  dam  maintained  next  befote  tlie 
one  in  suit.  That  grantor  being  dead,  the  plaintiff  offered  to  prove  that 
while  catting  it  down  he  said  it  was  too  high.  Jldd^  inadmissible.  Put- 
nam V.  Fishier  (Vt.),  746. 

6* of  seryant  —  res  geatA.]     In    an  action   against  a  railroad  com* 

pany  for  running  upon  and  killing  cattle,  statements  made  by  the 
engineer  in  charge  of  the  engine  which  killed  the  cattle,  while  he  was 
on  the  engine,  which  was  off  the  track,  having  been  thrown  therefrom  by 
the  accident,  but  made  an  hour  after  the  accident  and  several  hundred 
yards  from  where  it  occurred,  are  not  competent  evidence  against  the  de- 
fendant to  prove  negligence.  Hawker  v.  Baltimore  and  Ohio  Rmlroad 
Company  (W.  Va  \  825. 

6.  Ziifs  imrarance  —  proof  to  controvert  death.]    In  an  action  on  a  policy  of 

life  insurance,  where  the  issue  is  upon  the  death  of  the  insured,  testi- 
mony  of  witnesses  that  they  have  seen  the  insured  alive  since  the  time 
of  his  alleged  death  is  competent,  and  the  insurer  is  not  bound  to  bnog 
him  bodily  before  the  court.  Schneider  v.  jiEtna  Life  Insurance  Compmg 
(La.  Ann.),  276. 

7.  Opinion  of  valoe.]    On  a  prosecution  for  theft  of  a  sealskin  cloak,  which 

the  owner  had  worn,  she  may  testify  to  its  value,  having  priced  similar 
articles.    Printz  v.  People  (Mich.),  487. 

8.  Secondary,  of  lost  writing —search.]     In  an  action  of  malicious  proee- 

cution  for  causing  an  arrest  on  a  criminal  charge,  it  was  shown  that  the 
justice  had  sent  tbocriginal  complaint  with  his  warrant  to  the  prosecutor; 
that  they  were  last  seen  in  the  g^rand  jury  room ;  and  that  nnsaooessfol 
search  had  been  made  for  them  in  the  clerk's  office  and  among  the  prose- 
cutor's papers.  Held,  that  parol  evidence  of  the  contents  was  admissible. 
Johnson  v.  Arnmne  (Vroom).  627. 

9.  Seduction  —  pecuniary  ability  of  defendant.]    In  an  action  of  seductioa 

the  plaintiff  may  give  evidence  of  the  pecuniary  ability  of  the  defendant 

Clem  V.  Holmes  (Gratt.),  798. 
la  Of  insanity.]    See  Crihu^al  Law,  796. 
11.  Parol,  to  add  condition  to  note.]    See  Executor,  687. 

See  Constitutional  Law,  98;  Criminal  law,  17,  80, 267, 899, 462, 496,  840; 
Sbduction,  767 ;  Slandbb,  76 ;  Will»  278. 

EXECUTOR. 

Pledge  of  estate  seoorities  —  misapplication.]  A  bank  in  good  Mth  lest 
money  to  an  executor,  upon  his  individual  note,  secured  by  a  pledge  of 
stocks  belonging  to  the  estate,  and  upon  his  statement  that  the  loan  wti 
for  the  purposes  of  the  estate.  Held,  a  valid  pledge.  Carter  ▼.  Jfon«(^ 
^i^'ert'  National  Bank  of  Lewiston  (Me),  33a 
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EXECUTOR  AND  ADMINISTRATOR. 

^  JwisdlDtion  —  administration  of  foreign  aaaeta.]  The  courts  of  one  State 
maj  compel  a  domestic  administator  of  an  intestate  domiciled  at  his  death 
in  that  State  to  account  for  personal  assets  situated  in  a  foreign  State  at 
the  death  of  the  intestate,  but  acquired  hy  the  same  administrator  by 
Tirtoe  of  letters  of  administration  issued  to  him  in  the  foreign  State, 
and  brought  into  the  former  State ;  and  the  distribution  must  be  accord- 
ing to  the  laws  of  the  foreign  State,  so  far  as  regards  debts,  and  according 
to  the  laws  of  the  domicile  of  the  decedent  so  far  as  regards  the  residuum. 
Oureion  v.  MUU  (S.  C).  700. 

2.  liability  on  note  for  testator's  debt  —  parol  erTidenoe  to  add  condition  to 
note.]  An  executor  gare  his  official  promissory  note  for  his  testator's 
debt,  due  **  for  medical  service  rendered  most  of  which  during  last  illness.'* 
At  the  time,  the  claim  was  barred  by  the  statute  of  limitations.  ffM,  that 
the  executor  was  individually  liable,  and  that  parol  evidence  was  incom- 
petent to  show,  that  the  note  was  not  to  be  paid  unless  the  claim  against  the 
estate  was  allowed  by  the  probate  court.     McOrcUh  v.  Barnes  (S.  C),  687. 

EXEMPTION. 

"Bead  of  huadtj.^  An  unmarried  woman,  kesi|»ing  house,  and  there  bringing 
up  two  children  of  her  deceased  sister,  is  the  **head  of  a  family,"  and  en- 
titled to  a  homestead  exemption.     Arnold  v.  Waltz  (Iowa),  2i8. 

See  Bill  of  Lading,  579. 

FERRY. 

1.  Charge  for  carrjring  goods  in  wagon.]  Where  rates  of  ferriage  for  wagons 
are  fixed  by  statute,  a  ferryman  cannot  charge  for  the  contents  of  a  wagon 
separately  from  the  wagon,  although  wagon  and  contents  belong  to  differ- 
ent persons.    Ke/ly  v.  Altetnus  (Ark.),  6. 

S.  NegUgenoe  —  oontributory.J  The  plaintiff  drove  upon  a  ferry  boat  with  a 
span  of  high^trung  horses  and  a  wagon.  Wishing  to  blanket  the  horses, 
he  left  the  wagon  and  stepped  out  of  reach  of  the  lines.  The  horses 
becoming  frightened,  plunged  overboard  and  were  drowned.  The  plaintifl 
did  not  r^  quire  any  of  the  persons  in  charge  of  the  boat  to  assist  him  in 
the  care  of  the  horses,  and  was  not  required  to  pay  any  toll.  Held,  that 
in  the  absence  of  any  proof  of  negligence  on  the  part  of  the  ferry  com* 
pany,  they  were  not  liable  for  the  loss.  Dudley  ▼.  Camden  and  PhUadd' 
phia  Fsrrff  Company  (Vroom),  501. 

FIXTURES. 
Plao^d  by  third  person  on  wife's  land  under  oontraot  with  husband.]  Upon 
contract  with  the  husband  the  plaintiff  placed  a  gas  manufacturing  machine 
fai  the  house  of  a  married  woman,  supposing  the  house  to  belong  to  her. 
The  machine  being  a  fixture,  held  that  the  plaintiff  could  not  recover  for 
It  from  the  wife.    Morrison  v.  Berry  (Mich),  446. 
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FORFEITURE. 
See  bisuBANCB,  570. 

FORMER  ADJUDICATION. 
See  JuDOM EifT»  79. 

FRAUD. 

RepreMntatkms — damagw.]  In  an  action  on  a  note  given  for  the  right  to 
sell  a  patented  grain  screen,  tUe  answer  alleged  that  the  assignor  falsel/ 
and  fraadulentlj  represented  that  such  screen  was  of  great  valae,  and 
that  it  woald  clean  wheat  rapidly  and  effectoally,  and  that  it  oonld  be 
booght  at  S.  for  ^^b  dollars ;  that  sach  representations  were  false,  and 
known  to  be  false;  "that  the  defendant  regarded  them  as  trae  ;  that  said 
screens  were  of  no  valae,  and  would  not  clean  wheat  rapidlj  and  effectn- 
ally,  and  could  not  be  got  at  8.  for  five  dollars,  and  were  utterly  worthless 
for  the  purpose  for  which  the  same  were  purchased.'*  HM^  inaoffldent. 
Neidef&r  v.  Chaetain  (Ind.).  108. 

Xlabllity  of  prinoipal  for  agent's.]    See  Agency,  678. 

See  Negotiablb  Ikstrument,  163. 

FRAUDS. 
See  Statute  of  Frauim. 

FRAUDULENT  CONVEYANCE. 
See  AflSioNMENT  for  the  Benefit  ov  Crbditorb,  556. 

GENERAL  AVERAGE. 
See  Insurance,  428. 

GIFT. 

DaHTory  —  trust.]  The  intestate  placed  bonds  in  two  envelopes,  indorsing 
and  signing  a  memorandum  that  they  belonged  to  his  sons  W.  and  J.,  in 
specified  proportions,  on  his  death,  but  that  the  interest  was  owned  and 
reserved  by  him  during  his  life.  He  showed  the  indorsed  packages  to 
their  wives,  stating  that  he  believed  he  had  made  a  valid  disposition  of 
the  bonds.  He  then  put  and  kept  them  in  a  safe  in  the  house  of  his 
son  W.,  where  he  hinlself  lived,  and  in  which  safe  W.  also  kept  some 
papers,  but  of  which  safe  the  intestate  had  practical  control,  and  they 
were  found  there  on  his  death.  He  cut  off  and  used  the  coupons  during 
his  life-time,  and  once  gave  a  bond  from  one  of  the  packages  to  a  third 
person.  He  spoke  of  them  as  the  bonds  of  the  sons.  The  son  J.  had  oo 
access  to  the  safe,  and  neither  son  exercised  any  control  over  the  bonds 
as  against  the  father.  Held,  neither  a  gift  nor  a  declaration  of  a  trust. 
Young  Y.  r<?Mn^  (N.  Y.),  634. 
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GRAND  JURY. 
See  Cbim iNAL  Law,  54. 

GUARANTY. 
OmL]    A$  Nbqotiabub  Ikstbument,  615. 

See  Nbgotiablb  In8trumbnt»  96L 

HACKMAN. 
JSee  Carribr,  221. 

HIGHWAY. 
KftTigabU  lirmr.]    See  Municipal  Corporation,  613. 

HOMESTEAD. 

BMBOval  of  funily.]    A  homestead  right,  once  duly  acquired  by  a  man  at 
head  of  a  family,  is  not  lost  by  the  sabseqaent  death,  marriage  or  removal 
of  all  the  family  bat  himself.    Kesder  v.  Dratib  (Tex.X  787. 
See  Exemption,  248. 

HOMICIDK 
See  Criminal  Law,  298. 

HUSBAND  AND  WIPE. 
See  Marriaob. 

INDICTMENT. 
Ai  Corporation,  808;  Criminal  Law,  5, 54, 878. 

INDORSER. 
See  Nbqotiablb  Instrumbnt. 

INFANCY. 
8$4  Criminal  Law,  120, 132 ;  Mabtbr  and  Sbryant,  886. 

INJUNCTION. 
See  Damages,  380 ;  Taxation,  70. 

INNKEEPER. 

Bathf-lioiise — liability  for  goods  of  guests  stolen  from.]  An  innkeeper,  who 
also  keeps  a  sea-bathing  house,  separate  from  the  inn,  is  not  liable  for 
goods  and  clothes  of  his  gnests,  left  there  while  the  guests  were  bathing, 
and  stolen  therefrom.     Minor  v.  Staples  {Me,),  818. 

INSANITY. 
See  Criminal  Law,  462,  795  ;  Deed,  218 ;  Will,  278, 482. 
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INSURANCE. 

L  EztenMioii  ol  time  of  paymant  d  premium  —  afeot  —  wafror.]  An  fa. 
surance  ag^nt  authorized  to  receive  applications  and  collect  and  remit 
premiams,  but  not  aathoriaed  to  issue  policies,  has  no  power  to  extend  the 
time  of  pajinent  of  renewal  premiums.  CriteheU  v.  American  Luwamee 
Company  (Iowa),  280. 

2.  Warranty  —  omiaaion  to  answer  question  in   appttoation.]    The  entiie 

omission  to  answer  a  question  in  a  written  application  for  inaorance  does 
not  avoid  the  policy.     Armenia  Insurance  Company  v.  Pavl  (Penn.X  67ff. 

3.  Proo&  of  death —  waiver.]  A  life  insurance  policy  was  payable  in  sixty  days 

after  receipt  and  acceptance  of  proofs  of  death.  The  company  was  in  the 
habit  of  furnishing  blanks  for  such  proofs  on  application.  The  plaintiff 
applied  for  them,  and  the  company  refused  them  on  the  ground  that  the 
policy  was  void  and  it  recognized  no  claim  under  it.  ndd,  a  waiver  of 
proofs  of  death.  Grattan  v.  MetropoUtan  Life  Insurance  Company  (N.  Y.), 
617. 

4.  Breach  of  warranty.]    In  an   application   for  a  life   policy  the  i^plicant 

warranted  that  he  was  a  '*  soda-water  maker."  In  the  medical  examiner's 
certificate  annexed,  and  signed  by  the  applicant,  he  answered  as  to  the 
effect  of  the  occupation  on  the  risk,  *'  out  of  doors  most  of  the  time,  sell- 
ing  soda-water;  in  my  opinion  healthy  occupation.*'  He  both  made  and 
peddled  soda-water.     Held,  no  breach  of  warranty.  Id. 

6.  BstoppeL]  The  medical  examiner  was  required  to  give  answers  to  the 
queBtions  in  his  certificate  in  his  own  handwriting,  and  not  allow  any  per- 
son to  dictate  any  of  them.  In  answer  to  a  question  the  applicant  oar. 
rectly  stated  the  cause  of  the  death  of  his  sister.  This  answer  was  ooi 
filled  in  when  the  applicant  signed  the  certificate  certifying  that  the  an- 
swers were  true,  and  afterward  the  medical  examiner,  without  his  knowU 
edge,  filled  it  in  as  "  not  known  to  applicant"  Held,  that  the  company 
was  responsible  for  the  error.  Id. 

6.  Forfeiture  —  Incumbrances.]  A  condition  in  a  policy  of  fire  insurance,  for* 
feiting  the  insurance  in  case  the  property  insured  shall  become  incum* 
bered  in  any  way  without  the  consent  of  the  insurer  written  on  the  policy, 
applies  only  to  voluntary  incumbrances,  and  does  not  apply  to  an  involun- 
tary judgment.    Baley  v.  Homestead  Fire  Insurance  Company  (N.  Y.),  570. 

7*  Vessel  —  general  average.]  The  doctrine  of  marine  average  is  not  appli- 
cable to  fire  policies  on  vessels.  Merchants  oyd  JlUnsr^  TVansportatum 
Company  of  Baltimore  v.  Associated  Firemen's  Insurance  Compainy  <^Bedr 
Umore  (Md.),  428. 

Bee  EyiDENCfi,  276. 

INTENT. 
Bee  Criminal  Law,  8,  18, 178. 

JUDGMENT 
I.  Former  — tMor^  part  of  entire  demand.]    Judgment  la  an  acUoa  te  ■■• 
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JUDGMENT  —  Continued. 
and  oocapatioD  of  land  for  one  month's  rent,  recovered  pending  a  former 
action  in  another  court,  for  use  and  occupation,  under  the  same  lease,  for 
several  previous  months'  rent,  is  a  bar  to  that  action,  the  rent  being  all 
due  when  the  former  action  was  brought.     Burritt  v.  Belfy  (Conn.),  79* 

2i  Jorisdiotlon  —  Justices'  courts  —  impeachment  of  Judgment  o£]  Justices' 
courts,  being  created  by  the  Constitution,  with  defined  jurikliction,  and 
having  exclusive  jurisdiction  within  the  defined  limits,  their  judgments 
cannot  be  collaterally  attacked  as  void,  although  the  record  does  not  show 
all  the  facts  necessary  to  confer  jurisdiction.     WUliarM  Y.  J?aZ2(Tex.),  7d0. 

i  ot]    8m  Criminal  Law,  797. 


( 


JUDICIAL  NOTICE. 
tiee  Office,  825. 

JURISDICTION. 

Of  Josticet'  ooorts.]    See  Judgment,  7S0. 

8es  Criminal  Law,  797 ;  ExBCUtou  and  Adminibtr  tor,  700. 

JUROR. 
Related  to  oooneel  having  pecuniary  interest  in  recorery,  incompetent]     A 
juror  who  would  be  incompetent  by  relationship  to  a  party,  is  equally 
incompetent  if  he  sustains  the  same  relationship  to  counsel  whose  fees 
depend  upon  the  recovery.    Mdson  v.  Dickmn  (Qa.),  128. 

JURY. 
Ofllcer  injury  room.]    See  Criminal  Law,  438. 
Polling.]    See  Criminal  Law,  89. 

JUSTICES'  COURTa 
See  Judgment,  780. 

JUSTIFICATION. 
See  Slander,  75. 

LANDLORD  AND  TENANT. 

L  Oovenant  to  repair  —  accidental  destruction.]  An  express  and  unconditional 
covenant  by  one  in  possession  of  real  estate,  either  as  tenant  or  bailee,  to 
repair  and  keep  in  repair,  binds  him  to  rebuild  in  case  of  destruction  by 
fire  or  other  accident.     Hoy  v.  Holt  (Penn.),  659. 

2.  Subletting  —  merger.]  A  lessee  sublet  the  leased  premises  ;  the  snb-lessee 
afterward  and  during  the  term  took  a  deed  of  the  premises  in  fee-simple 
from  the  owner,  and  an  assignment  of  the  lease,  and  afterward  sued  the 
lessee  for  rent.     Hetd,  not  maintainable.    lAebschuU  v.  Moare  (Ind.)^  ISSl 

LARCENY. 
See  Criminal  Law,  5,  13,  106. 
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LEAS& 
Of  railroad.]    te  Railroad  Company,  57!^ 

LIBEL. 
1.  DamafM.]    Id  an  action  for  libel,  if  it  appean  that  a  libel  waa  pabUahed 

with  no  intent  to  injure,  and  that  all  proper  precaationa  were  obaeifed  ia 

publishing  it,  actual  damages  only  are  reoorerable.     Boening  Kmm  A»m- 

datian  v.  l^on  (Biich.),  4M. 
a.  Ratraotion  after  suit.]    A  retraction  of  a  libel,  pablished  after  tha  asift 

cannot  be  considered  in  mitigation  of  damages,  id. 

LICENSE. 
See  National  Bank,  494 :  Municipal  Corporation,  518b 

LIEN. 

Xiid>orsr^  —  assignability.]  A  laborer's  statutory  lien  is  assignable.  Mmpi§ 
v.Adam$(Me.),299. 

See  Rbward,  129. 

LIMITATION. 

Statnte  o£~  promise  whan  snfficiant  to  revive  debt]  To  reriTe  a  debt 
discharged  in  bankruptcy,  there  must  be  a  clear,  distinct  and  nneqiUTOcal 
promise  to  pay  it,  as  distinguished  from  a  promise  implied  from  aa 
acknowledgment  of  the  justness  or  existence  thereof ;  and  the  mere  ex- 
pression  of  an  intention  to  pay  the  debt  is  not  sufficient.  Sh/ockey  ▼.  JfiSt 
(Ind.),  196. 

MALICIOUS  PROSECUTION. 

Advice  d  interested  ooonseL]  In  an  action  for  malicious  prosecatkm  the 
defendant  cannot  justify  his  action  by  the  advice  of  an  attorney  who  was 
personally  interested  in  the  subject-matter,     WkUe  ▼.  Oa/rr  (Me.),  86S. 

MALPRACTICE. 
See  Negligence,  668. 

MARITIME  LAW. 
See  Agency,  48. 

MARRIAGE. 

I.  Deserted  wife's    oontraot  for  necessaries— promise  after  divocca.]     A 

note  given  by  a  wife,  whose  husband  had  deserted  her,  while  living  apart 
from  him,  for  necessaries  used  by  her  in  her  own  support,  is  void,  and  hei 
promise  to  pay  It,  made  after  her  divorce  and  before  her  remarriage,  ii 
without  consideration  and  invalid.  Hayward  v.  Barker  (Vt.).  762. 
2.  IMvoroe^  single  act  of  cruelty  —  when  groond  lor.]  The  actual  com* 
mission  of  a  single  act  of  cruel  and  inhuman  treatment,  accompanied  bjr 
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MARRIAGE  —  CorUinued. 
dreamstanoes  indicating  a  probability  of  a  repetition  of  similar  conduct, 
will  warrant  a  divorce.  Beyer  ▼.  Beyer  (Wis.),  848. 
8i  — »>  inhuman  treatment  endangering  life.]  A  husband  frequently  drunken, 
who  chokes  his  wife,  ooarselj  accuses  her  of  unchastity,  locks  her  up  and 
threatens  to  smash  her  head  with  a  brick,  is  guilty  of  such  ''inhuman 
treatment  as  endangers  her  life,"  and  entitles  her  to  a  divorce.  W fustier  v. 
Wheeler  (Iowa),  240. 

4.  Neoessaries  —  money  fuxniahed  to  wi£s  for.]  Money  furnished  to  a  deserted 
wife  for  purchase  of  necessaries,  and  so  applied,  may  be  recovered  in 
equity  from  the  husband.    Kenyon  v.  Farris  (Conn.),  86. 

6*  Note  by  husband  to  wife.]  A  note  executed  by  husband  to  wife  for  the 
separate  moneys  of  the  wife  lent  to  the  husl>and  is  valid.  Hall  v.  JTcM 
(Tex.),  726. 

6.  Wife's  statutory  power  to  convey  her  real  estate.]  A  statute  giving  a 
married  woman  power  to  convey  her  real  estate,  as  if  unmarried,  enables 
a  woman  married  at  the  time  of  the  enactment  of  the  statute  to  convey 
such  property  acquired  before  as  well  as  after  the  marriage,  without  the 
joining  of  the  husband  in  the  conveyance.  MoKesson  v.  Stanton  (Wis.)^ 
850. 

MARRIED  WOMAN. 
See  Marriaoe. 

MASTER  AND  SERVANT. 

1.  Oontraot — negligenoe.]    One  agreeing  to  furnish  another  with  a  team  and 

suitable  driver  cannot  recover  from  the  hirer  for  the  loss  of  the  team 
occasioned  by  the  driver's  carelessness  and  incompetency.  Amee  v.  Jordan 
(Me.),  852. 

2.  Infimoy  —  negligenoe  of  servant  outside  his  emploj^ment]    A  minor  son, 

who  had  been  permitted  to  use  bis  father's  horse  and  wagon  without 
restriction,  took  them  in  the  absence  and  without  the  knowledge  of  his 
father,  on  business  of  his  own,  left  the  horse  unfastened  in  the  street,  and 
the  horse  ran  away  and  injured  the  plaintiff's  carriage.  Held,  that  the 
father  was  not  liable.    Maddox  v.  Brown  (Me.),  836. 

3*  Negligenoe — oorporation.]  A  railway  brakeman  can  maintain  an  action 
against  the  corporation  for  an  injury  sustained  through  its  negligence  to 
have  its  cars  inspected.    Brann  v.  Chicago^  R.  L  dk  P,  B.  Co.  (Iowa),  248. 

4. machinery.]      An  engineer  on    a    railway  locomotive  engine  was 

killed  by  its  explosion  resulting  from  Its  unsafe  condition  and  want 
of  proper  repair.  The  engine  was  known  to  be  out  of  repair,  and 
had  been  frequently  laid  up  for  repair.  Held,  that  the  defendant,  operating 
the  railroad,  was  liable,  although  he  employed  competent  superintendent 
of  repairs  and  master  mechanics,  and  made  proper  regulations,  and  the 
negligence  was  that  of  the  mechanics  directed  to  make  the  repain, 
F^ai0r  V.  Jewett  (N.  T.),  575. 
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MASTER  AND  SERVANT  ~  Continued.    ' 

ft.  »-—  hm  d  dangwrom  •zploihres.]  The  plaintilDF  engaged  in  the  set 
vice  of  a  corporation  as  a  miner.  At  tliat  time  ordinary  blasting 
powder  wae  used.  Sabseqaently  giant  powder,  a  more  dangerous  ezplo- 
aire,  was  aabatitated  by  order  of  tbe  president.  The  plaintiff  was  noC 
informed  of  the  proper  mode  of  oaing  it,  although  the  corporation  had 
printed  directions.  The  plaintiff  being  ii^ared  by  an  explosion,  hdd^  that 
the  corporation  was  liable.     Smith  v.  Oxford  Iran  Company  (Vroom),  535. 

6. oontribiitory  neglig«noe  —  railway  low  bddgo.]    A  lailway  company 

is  not  bound  to  see  tliat  a  foot  bridge  crossing  the  line  is  at  a  height  suffi- 
cient to  enable  brakemen  to  pass  under  it  safely  while  standing  upright 
on  the  top  of  freight  cars ;  and  if  a  brakeman  is  thus  killed  while  in  this 
position,  being  familiar  with  the  situation  and  the  danger,  his  own  negli- 
gence contributes  to  his  death,  and  there  can  be  no  recovery.  Bumm  t. 
8t,  Louis,  etc,.  Railway  Company  (Mo.),  459. 

7«  —  unsafe  bridge.]  In  action  of  damages  against  a  master  for  neg. 
ligence  causing  death  of  a  servant  by  means  of  the  fall  of  an  unsafe 
bridge,  over  which  the  servant  was  driving  with  a  heavy  load,  tbe 
servant  being  well  aoquidnted  with  the  structure,  and  it  being  manifestly 
insecure  and  unsafe,  it  was  held^  that  the  servant  was  guilty  of  such  coo. 
tributory  negligence  as  prevented  recovery.  Mansfldd  Coal  and  Coke  Co, 
V.  MeEnery  (Penn.),  662. 

ft. oomrse  ci  enqiloymeiit]    In  the  absence  of  his  master  a  general  farm 

servant  working  in  his  master^a  corn-field  with  other  servants  undertooli 
to  drive  out  a  cow  of  the  plaintiff  which  had  broken  into  the  field,  and  io 
so  doing  negligently  struck  her  with  a  stone  and  killed  her  while  she  was  in 
the  field.    Held,  that  the  master  was  liable.  ESvam  v.  Daoidion  (Md.).  400. 

0, contraotor  —  slater.]    The  plaintiff  was  injured  hj  the  carelessness  of 

men  occupied  in  repairing  the  roof  of  defendant's  building.  The  meo 
were  employees  and  under  the  orders  of  one  who  carried  on  the  businefls 
of  slating  roofs,  and  who  was  engaged  by  the  defendant  to  do  the  job  in 
question.  HM,  that  the  slater  carried  on  an  independent  employment, 
and  the  defendant  was  not  liable.  McCarthy  v.  Second  PaHth  of  PorUand 
(Me.),  820. 

MEASURE  OF  DAMAGES. 
See  Agbnct,  678 ;  Dam aqbs,  700. 

MERGER. 
See  Landlobd  and  Tbnaiit,  182. 

MISTAER 

PlaymMit  of  altered  note.]  The  accommodation  maker  of  a  note  which  hu 
been  materially  altered  without  his  knowledge,  having  paid  it  in  igno* 
ranee  of  the  alteration,  may  recover  the  money  so  paid ;  even,  tl  Mfsw,  'd 
such  payment  was  negligent.    Fraker  v.  LitUe  (Kans.),  262. 

Measure  of  damages  for  property  taken  by.]    See  Daicagbs,  769. 
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MORTGAGE. 

Obattel  —  right  of  mortgagee  to  take  posaenion.]  Under  a  proTision  in  a 
chattel  mortgage,  that  if  the  mortgagee  shall  at  any  time  before  maturity 
of  the  debt  "  feel  himself  unsafe  or  insecure/'  he  may  take  possession  of 
the  mortgaged  property,  he  cannot  take  such  possession  unless  there  is 
reasonable  ground  or  probable  cause  for  such  action,  although  there  need 
not  be  actual  danger.  Roy  v.  Ooings  (I11.)>  l^^* 
See  AoBNCT,  359. 

MUNICIPAL  CORPORATION. 

1.  Oontrol  of  streets — how  may  be  vested.]  It  is  competent  for  the  legis- 
lature to  transfer  the  control  of  the  streets  of  a  city  or  village  to  park 
commissioners,  for  the  purposes  of  a  boulevard  and  driveway,  not  incon- 
sistent with  the  ordinary  use  of  such  street.     People  ex  rd>  Bramom  v. 

Walsh  (m.\  Ids. 

2.  Deleotive  sidewalk — liability  of  lot-owner  to.]  A  city  lot-owner  is  not 
liable  to  the  city  for  injuries  caused  by  the  defective  condition  of  the  side- 
walk in  front  of  his  lot,  for  which  the  city  has  been  held  to  pay.  Citp  of 
Keokuk  v.  Independent  District  of  Keokuk  (Iowa),  226. 

3.  Highway — navigable  river — obatruotlon.]  A  lessee  of  one  of  the  de- 
fendant's piers  on  the  Hudson  river  drove  piles  and  fastened  them  in 
front  of  and  to  the  pier  by  bolts  and  chains.  Some  of  these  piles  became 
separated  from  the  pier,  and  their  upper  ends,  under  water  except  at 
low  tide,  projected  into  the  river.  A  steam  tug  navigating  the  river 
struck  on  these  and  was  injured.  There  was  no  proof  of  notice  to  the  de- 
fendant of  the  defect.  Held^  that  the  city  owed  no  duty  concerning  the 
piles,  even  if  it  had  been  notified.  Seaman  v.  Mayor,  etc.,  of  New  York 
(N.  Y.),  612. 

4.  liability  o^  for  illegal  aots  of  officers.]  A  town  is  not  respooBibie  for 
the  passage  of  an  illegal  ordinance  by  its  council,  nor  for  the  act  of  the 
mayor  in  issuing  a  warrant  of  arrest  thereunder,  nor  for  the  act  of  the 
marshal  in  executing  the  warrant ;  nor  is  the  mayor  or  the  marshal  per- 
sonally responsible.     Trammdl  v.  Town  of  RusseUvUle  (Ark.),  1. 

6.  Negligenoe  —  blasting  by  contractor  in  streets.]  A  city  having  contracted 
with  private  persons  for  the  construction  of  municipal  water-works,  and 
the  contractor  having  in  the  performance  of  such  work  negligently  caused 
a  personal  injury  to  a  third  person  by  blasting  in  the  street,  the  city  is 
liable  in  damages  therefor,  but  only  in  case  of  negligence  not  contributed 
to  by  the  sufferer.    OUy  of  Logansport  v.  Dick  (Ind.).  166. 

6. comity — oonrt-honse.]    A  county  is  not  liable  for  personal  injuries 

sustained  by  reason  of  the  defective  construction  and  imperfect  lighting 
of  the  court-house.    Kincaid  v.  Hardin  (Iowa),  286. 

7«  —  defoctive  bridge — extraordinary  load.]  A  town  is  not  bound  to 
keep  its  bridges  absolutely  safe ;  and  where  a  bridge  breaks  down  under 
an  unreasonable  and  extraordinary  load,  which  reasonable  care  and  pru« 
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MUNICIPAL  CORPORATION  ^Om^nuAf. 
denoe  ooald  not  hare  aDtidpated,  the  town  is  not  liable.     WUmn  ▼.  Tmm 
of  Oranb^  (Conn.),  51. 

••  town  ram.]    A  town  canying  on  a  farm  for  the  support  of  its  poor  it 

liable  for  an  injarj  inflicted  on  a  dtiien  bv  a  ram  owned  hj  the  town  and 
kept  on  the  farm  for  the  propagation  of  eheep,  bat  negligentlj  aoffered 
to  ran  at  large.    MouUon  v.  Scarborough  (Me.),  806. 

9.  — «  forfiioe-water.]  If  a  municipal  corporation,  in  filling  up  a  street, 
unnecessarily  and  negligently  turns  water  which  formerly  flowed  thiongh 
the  gutters,  upon  the  adjoining  lots,  it  is  liable  to  the  lot-owners  for  the 
injury.    Smith  v.  City  Council  of  Alexandria  (Qratt.),  788. 

10.  Ordinanco  against  dramming  for  ph3ndoians.]  A  dty  ordinance  pnr 
hibited  *'  drumming"  or  soliciting  patronage  for  hotels,  boarding-honaes, 
bath-houses,  physicians,  quacks,  and  vendors  of  nostrums.  HM,  void  ae 
to  competent  physicians ;  and  so,  U  $eem$,  as  to  hotels,  boarding-houses, 
and  iMkth-houses.     Tliomas  v.  City  of  Hot  springs  (Ark.),  24 

11.  Power  to  regulate  and  Ucense  —  tascation.]  Authority  in  a  monidpsl 
corporation  to  regulate  and  license  the  business  of  peddling  does  not  war- 
rant  a  tax  upon  such  business,  espedally  when  it  discrimlnatae  sgainsc 
non-residents.    MUhlenbrinek  v.  Commiitionert  (Vroom),  518i 

Ses  Offickb,  600. 

MURDER. 
See  Criminal  Law.  178. 

NATIONAL  BANK. 

1.  Responsibility  lor  speoial  deposit]  A  National  bank  is  liable  for  a  special 

deposit,  received  by  its  teller  on  behalf  of  the  bank,  in  accordance  with 
its  usage,  for  gratuitous  safe-keeping,  and  lost  through  its  gross  negli- 
gence.   Pattison  v.  Syrcieuse  National  Bank  (N.  Y.),  582. 

2.  Taxation  —  license.]     A  city  has  no  power  to  exact  a  license  fee  from  a 

National  bank.  City  of  Carthage  v.  Firet  National  Bank  of  Garthagt 
(Mo.),  494. 

3.  Usory,  effeot  ol^  on  contract.]    A  guaranty  of  negotiable  paper  discounted 

by  a  National  bank  is  not  rendered  void  by  the  fact  that  the  bank  do- 
manded  and  received  usurious  interest  upon  the  notes.  Laaear  v.  Ifa- 
tionaX  Union  Bank  of  Baltimore  (Md.),  855. 

4.  Remedy  for.]  No  one  can  recover  usurious  interest  paid  to  a  National  bank 

but  the  party  who  paid  it,  and  it  cannot  be  set  oft  or  recoaped  by  another 
party  to  the  paper.  Id, 

6.  Power  to  purchase  notes.]    National  banks  have  no  power  to  pwckase 
negotiable  paper  except  from  surplus  capital.  Id, 

See  Specific  Pbrformamcb,  675. 
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NECESSARIES. 
See  Marriage,  86. 

NEGLIGENCE. 

L  Malpraotiott.]  The  measure  of  skill  which  a  physician  is  boand  to  exer- 
cise  is  not  affected  by  his  ref asal  of  the  proffer  of  assistance  from  other 
physicians.    Potter  v.  Witmer  (Penn.).  668. 

A,  Contributory  na^^igenoe,]  If  a  patient  contributes  to  present  sufferings 
and  permanent  injury,  attributed  to  malpractice  of  a  physician,  by  disre- 
gard of  his  instructions,  either  personally  or  by  those  in  charge  of  the 
patient,  there  can  be  no  recovery  in  damages.  Id, 

8. railrcMMl  crossing  -*  <*  lesve.'^    The  plaintiffs  intestote  was  engaged 

in  peddling  kindling  wood,  with  a  horse  and  wagon,  in  a  city  street, 
near  a  railroad  crossing.  The  rails  were  laid  without  any  planking 
or  filling.  While  the  intestate  was  very  near  the  team  soliciting  a 
customer,  an  approaching  train  frightened  the  horse,  and  it  ran 
partly  across  the  track,  but  owing  to  the  absence  of  planking  or  filling, 
the  wheels  of  the  wagon  were  prevented  from  crossing.  The  in- 
testate instantly  started  in  pursuit  on  the  horse's  running,  and  caught 
the  horse  on  the  track,  and  while  there  endeavoring  to  get  it  off  the  track, 
he  was  struck  by  the  train  and  killed.  The  horse  had  not  been  tied,  and 
the  intestate  was  not  holding  him.  There  was  a  city  ordinance  forbid, 
ding  any  man  to  leave  his  horse  in  the  street  unless  securely  tied.  The 
train  was  running  at  a  rate  forbidden  by  a  city  ordinance.  Held,  that  a 
verdict  in  favor  of  the  plaintiff  should  be  sustained.  Wasmer  v.  Delaware, 
Lackawanna  and  Weeieni  RaUroad  Company  (N.  Y.),  608. 

4.  Ruinous  buildings  —  traveUer  on  street  —  trespasser.]  A  foot  passenger 
on  a  city  street  sat  for  a  moment  on  the  door-sill  of  a  house  fronting  on 
the  street,  to  tie  his  shoe,  and  there  was  injured  by  a  brick  falling  from 
the  dilapidated  wall  of  the  house,  upon  his  head,  which  was  within  the 
street  lines.  Held,  that  the  owner  of  the  house  was  liable.  Murray  v. 
McShane  (yL&.\  367. 

ft.  Street  crossing  —  flagman  —  efvidence.]  In  an  action  against  a  railway 
company  for  an  injury  by  collision  at  a  street  crossing  in  a  city,  it  being 
proved  that  the  whistle  was  not  sounded  nor  the  bell  rung,  evidence  is 
competent  to  show  an  ordinance  prohibiting  such  signals.  Pennsylvania 
Company  v.  ffensU  (Ind.),  188. 

d.  Oity  ordinance.]  An  ordinance  requiring  a  railway  company  to  keep  a 
watchman  at  a  street  crossing,  the  omission  so  to  do  is  not  negligent  un- 
less it  is  the  proximate  cause  of  an  injury.  Id. 

See  Carrier,  675 ;  Damages,  454,  662 ;  Ferrt,  501 ;  Master  and  Servant, 
243. 320,  336,  352,  404, 459, 535, 575 ;  Municipal  Corporation,  51, 166, 238, 
308,  788;  Negotiable  Instrument,  162;  Nuisance,  508;  Trespass, 
788. 
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NEGOTIABLE  INSTRUMENT. 
1.  Aoottptanoe — tetograin.]    A  telegram  in  the  wordi,  "71m  majdnw  an  ■»• 
for  $700/'  is  not  an  acceptance,  but  it  is  an  authority  to  draw  at  siglity  mad 
impli«Mi  a  promise  to  accept  and  pay.    FraMkUn  Bank  of  Baltimore  ▼. 
Lynch  (Md.),d75. 

fl.  Aooommodation  noU  —  tramte*— liability.]  The  maker  of  a  renewal 
accommodation  note  is  liable  thereon  to  a  third  person  who  has  advanced 
money  on  the  original,  which  was  given  without  restriction  of  use,  and 
surrenders  it  for  the  second.    Dunn  v.  Weston  (Me.),  810. 

3. transfer  altar  matnrity.]    The  maker  of  an  accommodation  note,  lent 

without  restriction,  is  liable  to  a  third  person  who  acquires  it  for  value 
after  maturity.    Flnt  National  Bank  of  Salem  v.  Grant  (Me.),  884 

4L  Mm/onmrn  for  omission  to  give  notica  of  protest.]  Davey,  holder  of  a  note 
indorsed  by  Jones,  sent  it  to  a  liank  for  collection.  The  bank's  notary 
misdirected  the  notices  of  protest  to  **  Darcy ;"  the  plaintiff  did  not  receive 
them,  and  the  indorser  was  consequently  not  notified.  Held^  that  the 
defendant  was  nqt  liable.    Datey  v.  Jonee  (Vroom),  505. 

i.  Fraud  —  negligent  signing.]  If  one  unable  to  read  or  write  English,  signa 
a  negotiable  promissory  note  in  English,  without  consideration,  upon  the 
fraudulent  representation  that  it  is  a  contract  of  a  different  character,  but 
without  having  the  paper  read  to  him,  he  is  liable  thereon  to  an  innocent 
holder.    Fisfitr  v.  Von  Behren  (Ind.),  102. 

tf.  Qiiaranty  —  indorsement  —  statute  of  frands.].  A.  made  his  sealed  note, 
payable  twelve  months  after  date  to  the  order  of  B.  Nine  months  there- 
after C,  the  mother  of  A.,  indorsed  the  note  in  blank.  B.  sued  G.  as  upon 
a  guaranty,  and  s^  the  trial  wrote  above  the  indorsement  a  guaranty, 
expressing  as  the  consideration  of  the  guaranty,  the  loan  to  A.,  and  the 
original  promise  of  A.  that  C.  should  guarantee  the  note,  and  forbear  to 
bring  suit  on  the  note  for  two  years  or  more.  The  plaintiff  also  offered  parol 
evidence  to  prove  the  facts  recited  in  the  guaranty  thus  overwritten.  Bdd, 
that  the  defendant  could  not  be  held  either  as  original  maker  or  indonwr, 
nor  as  guarantor.     CHiUbertwn  v.  Stnith  (Md.),  384. 

7.  Indorser  after  maturity,  how  held.]     To  hold  one  who  indorses  a  nego- 

tiable note  after  maturity,  payment  must  be  demanded  of  all  the  makers 
within  a  reasonable  time  thereafter,  and  immediate  notice  of  non-pay- 
ment given  to  him.     Grnul  v.  Strutzel  (Iowa),  250. 

8.  Note  payable  on  demand  —  protest  and  notice.]    A  demand  note  most  be 

protested  and  notice  given  within  a  reasonable  time  to  hold  an  indorser, 
and  the  fact  that  the  indorsement  was  for  accommodation,  and  that  the 
note  bears  interest  makes  no  difference.  A  delay  of  four  years  held  un* 
reasonable.     Thielman  v.  Oueble  (La.  Ann.),  267. 

9.  Notice  of  protest  —  usage  of  bank.]     Where  a  note  is  payable  at  a  banlt 

whose  usage  it  is  to  give  notice  of  protest  to  indorsers  residing  in  the  plaos 
where  the  bank  is  located,  through  the  post-office,  such  notice  will  Und 
such  indorsers.     Carolina  National  Batik  v.  WaUaee  (8.  C),  694. 
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KEQOTIABLE  INSTRUMBKT— OmtintMcf. 
10.  Maktr  l><nonniaf  •Ktoutor  of  Indonan.]    Where  an  indoraer  diet  before 
maturity  of  the  note,  and  the  maker  becomee  his  executor,  notice  of  pro- 
test to  him  is  requisite  to  bind  the  estate.  Id. 

IL  Oral  gnamity.]  An  oral  promise  that  a  note  is  good  and  will  be  paid  when 
due,  made  by  the  owner  on  a  transfer  of  the  note  for  value,  la  valid.  MUk$ 
V.  Bieh  (N.  T.),  615. 

5m  CSRTnnOATB  OF  Dbpobit,  468. 

NOLLE  PROSBQUI. 
8e»  Cbixtnal  Law,  764. 

NOTEa 
A]locntion,97. 

Anhnali  ^  injury  by — teienter,  752 . 
Aasigmnent  for  benefit  of  oraditora  ~  right  of  assignee  to  set  aside  aaslgnor^t 

fraudulent  transfers,  569. 
Attorney  and  client  —  attorney's  responsibility  for  agent*s  embenlement  of 

client's  funds,  766. 

con&dential  communications,  681. 

Bankruptcy  —  promise  to  revive  debt  discharged  by,  107. 
Oarrier  — liability  for  injury  to  news-boy  on  train,  675. 

contract  for  carriage  of  goods — connecting  carriers,  76L 

Ckmatitutfonal  law  —  towns,  how  composed,  844. 
Oontraot  — public  policy  —  location  of  railway  station,  ZiL 

entire  performance  prevented  by  accident,  486. 

Oriminal  law  ~  trial  —  presence  of  officer  in  Jury  room,  441. 

bar  —  ncOe  prosequi,  755. 

rape  —  consent,  860. 

Damages  —  menul  suffering  disconnected  from  physical  Injury,  M6, 

consequential,  382. 

measure  of  —  property  taken  by  mistake,  770. 

I>nress,  70. 

Basement  —  way  by  necessity —  when  not  implied  on  severmaeeof  esMe^dlft 

Bvidenoe — bigamy,  22. 

opinion  of  value,  487. 

breach  of  promise  of  marriage  —  defendant's  peeanluy  y*nifWi?m,  4I0L 

criminal  —  insanity  —  burden  of  proof,  467. 

—» declarations  of  grantor,  749. 
— -  ^— of  servant,  828. 
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JHOTES-^  Continued. 
Bvid«DO«  — declaration  of  repatatlon  of  anlioenfled  dram-chop.  IML 
Bxomptioii— "  head  of  a  family/*  249. 
Porry  —  n^ligenoe,  501 
Fixtmros  —  hasband  and  wife,  449. 
Bomestaad—  removal  of  family,  728. 

Ii^junotion  —  will  not  issue  to  restrain  cnmlnal  proeecations,  29. 
Insmranoo  —  extension  by  agent  of  time  for  payment  of  premiam*  88dL 
-^  waiver  of  proof d  of  death,  024. 
Ifaniage  —  deserted  wife's  contract  for  necessaries,  754. 
MartT  and  servant  —  coarse  of  employment,  408. 

negligence  —  dangeroos  explosive,  542. 

Mnnlnipal  oorporatlon  —  ordinance  —  taxation  — license*  838. 
National  bank  —  power  to  purchase  negotiable  paper,  800. 

responsibility  for  special  deposit,  503. 

Negligence  —  signing  paper  without  reading,  165. 

leaving  horse  without  tying,  612. 

malpractice  —  contributory  negligence,  670. 

personal  injury  —  liability  of  adviser,  788. 

Negotiable  instroment  —  transfer  of  accommodation  note  after  rnKtut^fttB. 

authority  to  draw,  880. 

Noisanoe — keeping  powder,  658. 

Parent  and  child  —  step-father  and  step-child,  256. 

Rape.   See  Criminal  Law. 

Specific  performance  of  contract  for  sale  of  stock,  674. 

Surety  —  discharge  of,  by  usury,  871 . 

Timber —  windfall  — interest  of  tenant  for  life  in,  865. 

Usury.    See  Sdrbtt. 

Water  —  surface,  diversion  of,  490. 

Will  —  capacity  —  spiritualism,  426. 

WindfiOL    See  Timber. 

NOTICE  OP  PROTEST. 
Bee  Nbootiable  Instrumbntb,  694 

NUISANCE. 

1.  Burial  gronnd.]    A  burial  ground  near  dwellings  is  not  a  nnlwuiet  ptf  m 

Monk  V.  Packard  (Me.),  315. 

2.  Keeping  gunpowder — 'wdien  a  nidsanoe.]    The  keeping  of  giinpoirdar 

upon  private  premises  may  be  a  nuisance  when  in  case  of  explos&OBit 
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NUISANCE  —  Continued. 
would  b«  liable  to  iDJure  the  persona  or  property  of  thoee  residing  in  the 
neighborhood,  although  it  shoald  be  carefully  stored  or  kept.  Hesg  v. 
Xie»(N.Y.),654. 
d.  Powder  magaaine — legislatiTe  authority.]  A  railway  company,  having 
legislative  authority  to  construct  a  tunnel,  contracted  with  defendant  to 
du  the  work.  Defendant  collected  a  magazine  of  explosives  for  the  blast- 
ing.  These  materials  exploded,  injuring  the  plaintifPs  property,  ffeld, 
that  defendant  was  liable  without  proof  of  negligence  in  the  care  of  the 
materials.     yfeAndretos  y,  Collerd  (V room),  SOS, 

OFFICE  AND  OFFICER. 

1.  B^lbaty  —  offer  by  oandidato.]    An  offer  made  by  a  candidate  for  a  public 

office,  for  the  purpose  of  gaining  votes,  that  if  elected  he  will  pay  into  the 
public  treasury  all  the  fees  of  the  office  above  a  certain  sum,  invalidates 
his  election  and  disqualifies  him  for  the  office.  Carrotfiers  v.  Russel, 
(Iowa),  222. 

2.  Municipal  ^corporation — pa3riiient  of  salary  to  da  £ioto  offioor.]    An 

action  lies  against  a  municipal  corporation  by  an  officer  for  his  salary, 
accruing  after  an  adjudication  that  he  is  entitled  to  the  office,  of  which 
adjudication  the  disbursing  officer  is  notified,  although  payment  was 
thereafter  made  to  one  in  possession  of  the  office  and  performing  the 
duties  under  claim  of  title,  but  not  for  salary  accruing  before  such  adjudi- 
cation and  notice.    Mc  Veany  v.  Mayor  (N.  Y.),  600. 

3.  Of  polioe  —  right  to  force  entry  into  private  house.]    A  policeman  has  no 

right  to  rouse  up  the  family  of  a  respectable  citizen,  after  they  have 
retired  for  the  night,  and  force  an  entry  of  the  house,  upon  the  mere 
statement  of  some  person  to  him  that  he  has  heard  that  a  woman  of  bad 
character  is  stopping  at  the  house.    Bailey  v.  Itagatz  (Wis.),  862. 

4.  Title  to  —  Judicial  notice.]     When  there  are  two  confiictlng  legislatures, 

each  claiming  of  right  to  exercise  legislative  functions,  it  is  for  the  courts 
to  determine  which  has  the  lawful  authority,  and  on  such  inquiry  the 
courts  are  bound  to  take  judicial  notice  of  the  acts  of  the  executive 
and  legislative  departments,  of  historical  facts,  and  of  matters  of  public 
notoriety  and  current  interest     Prince  v.  JSkiUin  (Me.),  325. 

6.  Oanvaasing  board.]  The  decision  of  the  governor  and  council  as  a  can- 
vassing board  does  not  conclude  the  other  branches  of  the  goverment.  Jd. 

6,  Scattering  ▼otas.]  A  decision  of  such  canvassing  board,  throwing  out 
6,311  votes  because  two  were  returned  as  *'  scattering/*  but  which  by  an 
amended  return  were  shown  to  have  been  cast  for  William  B.  Skillings, 
and  which  in  any  event  could  not  have  changed  the  result,  is  illegal  and 

▼old.  id. 

See  Municipal  Cokporatioh»  1. 

OPINIONS. 

See  Evidence,  437. 
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ORDINANCE. 

Sm  MUVTCIPAL  CORPORATrOV,  24  ;  NSBMOKNCB,  188. 

PARENT  AND  CHILD. 

SUp-ohild— rapport]  When  a  step-father  has  ▼olanUrilj-  aatomed  the  cave 
and  rapport  oi  his  step^ild,  he  cannot  recover  for  compensation  there- 
for.   Smith  V.  Rogers  (Kans ).  254. 

PARTNERSHIP. 

!•  Disaolotion — notice  to  previous  dealers.]  A  partnership  indorsed  the  note 
of  third  persons  to  the  plaintiff  for  valae.  At  maturity  the  note  was 
renewed  bj  the  check  of  third  persons  indorsed  bj  the  partnership  and 
others.  Pending  the  running  of  the  note  the  partnership  had  been  dis- 
solved, and  notice  thereof  had  been  published  in  the  newspapers,  bot 
there  was  no  proof  that  the  plaintiff  took  or  read  them*  and  there  wme  no 
proof  of  actual  notice  to  him  of  the  dissolution.  Held,  that  he  conid 
recover  against  the  partnership  on  the  check.     JRose  v.  Coffield  (Md.).  389. 

2.  Participation  in  profits  as  compensation  —  notice.]  A.  and  B.,  copartners, 
agreed  with  their  salesman  C.  to  associate  his  name  with  the  6rm,  and  to 
give  him  a  percentage  of  the  sales  for  his  compensation,  and  that  he 
should  not  be  liable  for  the  debts.  They  advertised  in  a  newspaper  that 
C.  was  to  have  an  interest  in  the  establishment.  HeUl,  that  a  creditor  of 
the  firm  could  not  recover  against  C.  without  proof  that  previously  to 
giving  credit  he  knew  of  the  publication,  or  that  defendant  held  himself 
out  as  partner,  and  that  plaintiff  trusted  him  as  partner.  FtnsM  v.  Brnttr- 
M^d  (MacArthur),  118. 

PAYMENT. 
See  MiBTAKB,  882. 

PERFORMANCB. 
See  Contract,  488.' 

PLEDGE. 
See  Executor,  888. 

POLICE. 
Bight  of  officer  0^  to  force  entry  into  private  honra.]    See  OmtaUL.  9BI 

POWDER 
Keeping  —when  nnisanoe.]    See  Nuisance,  654. 

PRIVILEGED  COMMUNICATIOBC. 
See  Attorney  and  Client,  637. 
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PRESUMPTION. 
8e$  CBiMiKAii  Law,  298 ;  Will,  978. 

PROTEST, 
to  give  nottoe  oL]    See  Nbootiablb  IviTBUiaBiiTy  SOflL 

iS^KBQOTIABLB   InSTRUMBKT,  267. 

PUBLIC  POLICr. 
Sbs  Coktract,  64, 206 ;  Specific  Pbrfobmanck,  671 

RAILROAD  COMPANY. 
I.  Power  to  leoa  road — rasponiibUity  for  latseeHi  negligence.]  A  railroad 
company  haa  no  implied  power  to  lease  its  road,  and  if  it  doee  so.  is  re- 
sponsible to  a  private  person  for  the  negligent  operation  of  the  road  bj  the 
lessees,  resulting  in  injury  to  him.  Abbott  v,  Johii^own,  Glov&rnUle  and 
Kingnboro  Earse  Railroad  Co.  (N.  Y.).  572. 

2m  Street — right  to  ezolodo  others  from  railway.]  A  street  railway  corpo 
ration  may  exclude  competing  vehicles  from  the  habitual  and  continuous 
use  of  its  track.  CUizens*  Coach  Company  v.  Camdsn  Horse  Railroad  Co. 
(N.  J.  Eq.  [Stew.]),  542. 

RAILROAD. 
In  strtot^  rights  of  lot-ownars.]    See  Constitutional  Law,  87t. 

See  Cabbisr,  60. 

RAPK 
Bm  Criminal  Law,  272, 856. 

RECEIPT. 
See  Cabrieb,  757. 

RECEIVER. 
Foraign  oorporatioB  —  leere  to  sue.]    A  suit  against  a  receiver  of  a  foreign 
corporation  for  damages  will  not  be  sustained  without  leave  of  the  court 
which  appointed  the  receiver.    Barton  v.  Barbour  (MacArthnr),  104. 
See  Bank,  157. 

RELEASE. 
Mat  wrong-doors  —  oonpromise  with  one  —  bar.]  Where  several  have 
Jointly  trespassed  on  real  estate,  the  receipt  of  money  from  one  will  not 
bar  an  action  against  the  others,  the  amount  received  beiog  less  than  the 
damage,  and  it  not  being  understood  to  be  in  full  satisfaction.  BUi$  t. 
A«m(Wis.),880. 

See  Will,  716. 
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RELIGIOUS  SOCIETY. 

mbm  iriTM  —  •Konnion.]  A  Bociety  incorporated  for  religloaa  worabip  hM 
BO  power  to  contract  for  a  steamboat  excaraion,  to  raise  money  for  tlie 
dmrcli  purposee,  and  cannot  recover  for  expenses  or  loss  of  anticipated 
profits  by  reason  of  the  defendant's  breach  of  such  contract.  JJarrimaM^ 
▼•  Fir9t  Bryan  BapHM,  Church  (Qa.),  117. 

RES  GEST^. 
See  EviDBMCB,  82S. 

RESTRAINT  OP  TRADE. 
Bee  CoNSTiTDTiONAL  Law,  47 :  CJontract,  04. 

REWARD. 

Lton  —  offioer  — duress.]  The  defendant,  a  detective  officer,  knowing  tfaftt 
M.  had  wrongful  possession  of  plaintiff's  watch,  offered  to  recover  it  for 
(50,  which  plaintiff  agreed  to  pay.  Meantime  M.  sent  the  watch  by  ex- 
press  to  plaintiff.  The  defendant  however  arrested  M.,  and  thus  com- 
polled  him  to  recall  the  watch  before  delivery.  HM,  that  defendant  had 
no  right  to  compensation,  or  lien  on  the  watch  therefor.  Hoffman  ▼. 
Bartfieimeu  (Ga.),  139. 

SABBATH  BREAKING. 
See  CORPORATiOH,  803. 

SALE. 

L  Certificate  of  indebtedness  of  corporation  —  Implied  warranty.]    The 

plaintiff  in  good  faith  purchased  of  defendant  a  non-negotiable  certificate 
of  scrip  dividend  of  a  corporation.  The  certificate  had  been  illegally 
Issued,  and  so  decreed  by  the  Court  of  Chancery.  Hdd,  that  plaiDtiff 
could  recover  the  purchase-money  from  defendant.  WooS  v.  S^ieldou 
(Vroom),  523. 

2.  Conditional  —  title  as  against  creditors  of  pordiaser.]     Where  persoDsl 

property  is  sold  and  delivered  on  credit  on  the  agreement  that  title  is  nut 
to  pass  until  payment  is  complete,  the  purchaser  has  no  interest  subject 
to  execution  of  his  creditors.     Cole  v.  Berry  (Vroom),  511. 

3.  Condition  —  decision  of  third  person  as  to  quality.]   On  an  agreement  for 

the  sale  of  meat,  the  purchaser  agreed  to  aiscept  such  as  had  been  in- 
spected and  pronounced  fit  by  a  certain  person.  Heid,  that  In  the  absence 
of  fraud  he  was  bound  by  the  dedsion  of  snch  person.  Nofringer 
V.  Ring  (Mo.),  456. 
4i  ConstmotlTe  delivery.]  It  was  orally  agreed  between  a  farmer  and  his 
laborer  that  the  latter  should  accept  certain  hogs  in  payment  for  his 
services.  They  were  pointed  out,  but  were  to  remain  in  the  pasture  with 
other  hogs,  until  an  opportunity  should  be  found  for  selling  theoL  EM, 
a  valid  delivery  as  against  the  seller's  creditors.  WdmUr  v.  AndtT$im 
(Mich.).  452. 
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SCHOOLS. 

Pow«r  ci  bCMurd  to  make  rnlM.]  A  district  school  board  has  power  to  make 
a  rule  soBpendiilg  any  papil  absent,  witboat  satisfactory  excuse,  six  half 
days  in  foar  oonsecative  weeks.  Eing  v.Jtiferdan  OUff  School  Board 
(Ma),  499. 

SEDUCTION. 

BvideDoe — loss  of  servioe.]  A  woman,  whose  husband  had  been  absent 
and  not  heard  from  for  more  than  seven  years,  brought  an  action  for  the 
sedaction  of  her  danghter,  thirty-one  years  old,  who  had  always  lived  with 
her,  assisted  in  household  work,  did  errands,  and  from  the  time  she  was 
fifteen  years  old  worked  in  a  neighboring  factory,  paying  her  wages  to  the 
mother,  who  nsed  them  in  the  support  of  the  family.  HM,  maintainable^. 
Dandmm  v.  AbboU  (Vt.),  767. 

Svldraoe  of  pecmilary  ability  of  defendant]    3ee  BymBNOB^  793. 
J3e$  £yidbncb»  442 

SET-OFF. 
See  Surety,  820. 

SIDEWALK. 
Bee  MtTNiciPAL  Corporation,  226. 

SLANDER. 
Bvidenoe  ai  repetitions — Justifioation.]    In  an  action  of  slander,  evidence 
of  repetitions  after  suit  is  admissible  to  show  malice,  but  not  as  an  inde- 
pendent  ground  of  damage.    The  same  is  true  of  an  unproven  justification. 
Ward  V.  Dick  (Conn.),  75. 

SPECIFIC  PERFORMANCE. 

Oontract  against  pnblio  policy.]  Specific  performance  of  a  contract  to  sell 
shares  of  a  National  bank  will  not  be  enforced  where  it  i^pears  that  the 
shares  were  designed  to  give  control  of  the  bank.  Whether  the  contract 
would  be  enforced  if  lawful,  qtu»re,    FolTs  Appeal  (Penn.),  671. 

STATUTE. 
Of  another  State  —  oonstmotion — comity.]  An  action  was  brought  in  New 
York,  to  render  a  stockholder  of  an  Iowa  corporation  individually  liable 
for  a  debt  of  the  corporation  on  account  of  the  failure  to  file  the  articles  of 
incorporation  in  the  office  of  the  secretary  of  State,  as  required  by  the 
Iowa  law  in  the  case  of  all  corporations  except  railroad  companies.  The 
statute  provided  this  remedy  after  execution  should  be  returned  unsatis- 
fied against  the  corporation.  The  Iowa  Supreme  Court  in  a  similar  action 
against  another  stockholder  of  the  same  corporation  had  held,  by  a  divided 
court,  after  the  commencement  of  this  action,  that  the  filing  was  not 
requisite  because  the  corporation  in  question  was  a  railroad  company. 
No  payment  had  been  obtained  against  the  corporation.  BM^  that  ibig 
action  could  not  be  maintained.  Je^up  v.  Oamegie  (N.  T.),  648. 
Vol.  XXXYI— lU 
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8TATUTB  OF  FRAUDS. 

Cipatracil  Qofc  to  W  MilUd  ia  a  7«u^]    An  oral  aifraaiDaat  hj  an 

that  he  will  not  leave  the  eerTice  of  hit  employer  for  two  yean,  aor  ia  the 
•mnoiar.  dot  without  two  weeke'  notice,  is  within  the  Hatata  of  fiaoda. 
Bemier  ▼.  Gaboi  MamtfaOwring  Oompany  (Me.),  848. 

BU  NbGOTIABLB  IN8TRUMKNT8,  884. 

STATUTE  OF  LIMITATION. 
8ee  Limitation. 

STREETS. 
Bightf  of  traveller  in.]    See  Nboliokncb,  867 . 

See  Municipal  Corporation*  185, 166. 

SUNDAY. 
See  Corporation,  808. 

SURETY. 

1.  Dleoharge— ezteniion  for  definite  period — vunuloni  oooiideratioiL]    Aa 

agreement  by  the  holder  of  an  overdue  note  with  the  maker,  to  extend 
the  time  of  payment  "  for  twenty  or  thirty  days,"  in  consideration  of  a 
usurious  premium  paid  in  advance,  without  the  knowledge  or  coneent  of 
the  indorser,  discbarges  the  indorser.     HamiUon  v.  Prouty  (Wis.)^  866. 

X  On  bond  for  laithfol  performance— set-off  of  prinoipel'e  olaim  lor  Mrfioea.J 
A  surety,  in  an  action  against  him  alone  on  a  bond  for  faithful  performanoe, 
cannot  offset  or  recoup  a  claim  of  the  principal  against  the  plaintiff  for 
services  in  the  business  in  which  the  bond  was  given.  BfMm&re  cmd 
Ohio  Railroad  Company  v.  BUner  (W.  Va.),  890. 

SURFACE  WATER. 
See  Water  and  Watbr-coursss,  380 ;  Municipal  Corporation.  786. 

TAXATION. 
Injunction  to  reetrain  ooUeotion  of  tax.]     An  injuuetion  will  issue  to  restrain 
the  collection  of  a  real  tax.  when  the  property  proceeded  against  is  not 
that  on  which  the  tax  is  laid,  and  the  party  whose  property  is  proceeded 
against  is  not  the  one  who  owes  the  tax.    Seeley  v.  Town  of  Wettiport 
(Conn.).  70. 
See  Constitutional  Law,  148;  Municipal  Corporation,  518;  NAnoMAii 
Bank,  494. 

TELEGRAPH. 
Aooeptanoe  of  draft  by.]    See  Nbootiablb  iNSTniinaarT,  87S. 

TIMBER. 
Interest  of  tenant  for  life  in  windfall.]   A  quantity  of  timber  growing  on  s  fana 
was  blown  down  by  wind,  aud  by  the  trustee  under  the  will  of  the  lonnei 
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TIMBER  — Omfinndcr. 
owner  wts  coiiTenad  into  cooper  staff  and  firewood^  and  sold.    HM^  that 
the  tenant  for  life  of  the  farm  was  entitled  to  the  proceeds  of  the  firewood, 
and  to  the  interest  for  life  of  the  amount  realised  for  the  timber.    8Um^ 
hrakir  ▼.  ZoUiekoffer  (Md.),  864. 

TOWN. 
Bow  oomposed.]    See  Constitutional  Law,  840. 

TRESPASS. 
Penonal  ii^Jnry— discharge  of  fire-arms  in  street]  Three  persons  at  mid- 
night  demanded  admittance  to  a  restaurant  which  was  closed  for  the 
night,  but  had  a  light  burning  within.  One  of  them  went  around  to  a 
side  door»  entered,  and  told  the  keeper  that  one  of  the  others  wanted  to 
come  in.  The  others  being  at  the  front  door,  one  said  to  the  other,  "  fire  a 
salute."  The  one  addressed  fired  a  pistol,  and  the  ball  went  through  the 
door,  and  sererely  wounded  the  keeper.  There  was  an  ordinance  prohibiting 
the  discharge  of  fire^irms  in  the  street.  EM^  tliat  the  person  firing  and  the 
one  advising  the  firing  were  responsible.  Jkd/ngtrfiM  ▼.  Thompmm 
(Gratt.)*  788. 

TRIAL. 
See  Cribcinal  Law,  183. 

TRUST. 
Pablio  ^d^egated  to  three— one  relnslng  to  ezeoute.]  A  statute  author- 
ized a  town  to  issue  bonds,  to  aid  the  construction  of  a  railroad,  upon  the 
written  assent  of  a  majority  of  the  tax  payers,  certified  by  three  specified 
commissioneni.  Two  of  the  commissioners  signed  the  certificate,  but  the 
third,  although  sharing  in  their  deliberations,  refused  to  concur.  Held, 
that  the  certificate  was  conclusiye,  and  evidence  was  inadmissible  to 
show  that  the  requisite  number  of  tax  payers  had  not  assented.  Firet 
National  Bank  of  North  Bennington  y.  Ibwn  of  Mount  Tabor  (Vt.),  784 

See  Gift,  684. 

TRUSTEE. 
See  CORPORATiOH,  40. 

ULTRA  VIRES. 
See  Religious  Sooibtt,  117. 

USAGE. 
Am  to  ptoUst]    See  Nmotiablb  Inbtruicbnt,  OM. 

USURY. 
Agency.]    Where  an  agent  for  loaning  money  takes  a  waemritj  la  hia  ofim 
name  as  principal,  upon  usurious  interest,  the  borrower  supposing  him 
the  principal,  may  plead  usury.     Brickeon  v.  BeU  (Iowa),  246. 
See  National  Banks,  355 ;  Sxtrbtt,  866. 
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VACANCY. 
0m  COHCTiTUTIOllAL  liAWf  77L 

VENDOR'S  LIEN. 

AirigiMiWttty*]  Where  a  note  is  given  for  partrhaee  money  of  land,  the  tma» 
fer  of  the  note  oarriee  with  it  the  ▼endor's  lien.    JSKam  ▼.  OmmfUi  (JtoA 

VOTER. 

5m  COHflTITUTIOHAL  LaW,  816^ 

WAIVER. 
Of  pvods  of  deaUkJ    ^6^  Insurahcb,  2d0,  617. 

WARRANTT. 
Be4  Inburancb,  076  :  Balb,  9XL 

WATER  AND  WATERXJOURSSa 
Snlaoe  water — diTerakm  oC]    A  riparian  owner  has  no  right  bj  ereeting  an 
embankment^  to  divert  the  natural  course  of  water  overflowing  from  a 
river  in  time  of  freshet,  and  tarn  it  upon  the  land  of  his  neighbor 
Shane  t.  Kan$ai  OUyy  etc..  Railroad  Company  (Mo.),  480. 

WAY. 
8$6  Easbm BNT,  404. 

WILL. 

1.  Ademption.]  Ademption  is  presumed  where  a  testator  advances  monej 
to  his  child  for  whom  he  has  provided  a  general  pecuniary  legacy  in  lus 
previously  executed  will,  but  not  in  case  of  a  residuary  bequest,  nor  in  the 
cases  of  grandchildren  or  strangers.  The  presumption  in  the  first  case 
may  be  contradicted,  and  in  the  latter  cases  the  intention  to  adeem  maj 
be  established  by  extrinsic  evidence.    Allen  v.  AUen  (S.  C),  716. 

2*  Release.]  A  release  by  a  legatee  of  all  interest  in  a  testator's  estate 
executed  during  the  testator's  life,  for  a  pecuniary  consideration,  to  the 
testator  and  the  other  legatees,  is  void.  Id. 

8*  Distribution.]  Under  a  provision  in  a  will  for  distribution  to  the  testa- 
tor's "  heirs  at  law,  share  and  share  alike,"  the  distribution  must  be 
per  capita  and  not  per  stirpes.  Id. 

4i  Oapacity  —  insanity  —  evidenoe — presumption.]  Partial  insanity  does 
not  disqualify  from  making  a  will ;  a  will  made  in  a  lucid  interval  bj  a 
person  habitually  insane  is  valid ;  and  where  there  is  nothing  unreason 
able  on  the  face  of  the  will  of  one  habitually  insane,  it  will  be  presumed 
to  have  been  in  a  ludd  interval.    Kingeburg  v.  Whitaker  (La.  Ann.),  278. 

6.  — -spiritoalisifl.]  A  belief  in  **  spiritualism  "  does  not  incapadtate  from 
making  a  valid  will  even  where  the  testatrix  acted  under  supposed 
instructions  from  the  ppirit  of  her  deceased  brother,  nnless  actual  un- 
soundness of  mind  is  found.     Brown  v.  Warn  (Md.),  422. 
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WINDFALL. 
See  Timber,  864. 

WORDS. 
<*Bamtr3r  ot  mariners.'^    See  Bill  of  Lading,  579. 
■^  HMd  of  fiunay."]    See  Exemption,  248. 
■*  Xjaave."]    See  Nboligbncb,  608. 
"  Town.'^    See  Constitutional  Law,  840, 
"Upon  a  journey.*^    See  Criminal  Law,  17. 
**  Withim  a  radina  of  ten  milaaof  Litohfiald."]    See  Contract,  04. 
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NOTES 

ON  THE 

AMERICAN  EEPORTS. 

OASES    IN  36    AM.  REP. 


i 


S6  AM.  REP.  1,  TRAMMELIi  t.  RUSSEIiliVIIiliE,  84  ARK.  105. 
Liability  of  municipalities  for  acts  done  In  exercise  of  their  public  and 
gOTernmental  functions. 

Cited  in  Stevens  v.  Muskegon,  111  Mich.  72,  36  L.R.A.  777,  69  N.  W.  227, 
holding  city  not  liable;  Campbell  v.  Hyde,  92  Ark.  128,  122  S.  W.  99,  holding 
that  imprisonment  by  virtue  of  legal  writ  in  due  form  does  not  constitute  false 
imprisonment  though  improvidently  or  wrongfully  issued;  Kansas  City  v. 
Lemen,  6  C.  C.  A.  627,  12  U.  S.  App.  640,  57  Fed.  905,  holding  city  is  not 
liable  in  damages  for  the  wrongful  act  of  its  mayor  and  police  in  closing  without 
color  of  law  an  exhibition  with  intent  to  injure  and  oppress  the  owner  thereof; 
Kelljr  V.  Barton,  26  Ont.  Rep.  608,  holding  that  city  is  not  liable  for  illegal  acts 
of  police  officers;  Pocock  v.  Toronto,  27  Ont  Rep.  635,  holding  city  not  liable  for 
act  of  police  in  enforcing  invalid  ordinance  against  peddling  in  street;  Davis  v. 
Knoxville,  90  Tenn.  599,  18  S.  W.  254,  holding  city  not  liable  for  assault  on 
prisoner  by  another  prisoner. 

Cited  in  reference  note  in  83  A.  D.  566,  on  liability  of  municipal  corporation 
for  acts  of  its  agents. 

Cited  in  notes  in  30  A.  S.  R.  405,  on  municipal  liability  for  ultra  vires  torts 
of  officers  and  agents;  34  A.  S.  R.  27,  on  municipal  liability  for  torts  not  sanc- 
tioned by  its  charter;  1  L.R.A.  608,  on  necessity  that  act  be  within  scope  ot 
corporate  powers  to  render  municipality  liable  for  agent's  act;  44  L.R.A.  797, 
800,  801,  on  municipal  liability  for  false  imprisonment  and  unlawful  arrest. 
»-For  injuries  received  by  individuals  in  the  enforcement  of  illegal 
ordinances. 

Cited  in  Masters  v.  Bowling  Green,  101  Fed.  101,  holding  where  municipality 
acts  in  good  faith,  without  malice  in  the  arrest  of  one  charged  with  violating 
an  ordinance,  it  is  not  liable  in  damages  though  the  ordinance  be  invalid; 
Simpson  v.  Whatcom,  33  Wash.  392,  99  A.  S.  R.  951,  63  L.R.A.  815,  74  Pac. 
677,  holding  city  not  liable. 

Cited  in  reference  notes  in  67  A.  S.  R.  424,  on  arrest  under  void  ordinance 
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as   false  imprisonment;   47   L.R.A.   593,   on  municipal  liability   for    arrest  aii4 

imprisonment  under  invalid  ordinance. 

Protection  of  officer  acting  under  process  fair  on  its  face. 

Cited  in  Hofschulte  v.  Doe,  78  L.  ed.  436;  Douglass  v.  StaU,  71  Arlc.  236, 
72  8.  W.  568,— holding  he  is  protected. 

Cited  in  notes  in  54  A.  D.  266,  on  liability  for  false  imprisonment  on  part  of 
officer  executing  writ  or  warrant;  67  A.  S.  R.  410,  on  arrest  with  r^^ular  process 
as  false  imprisonment;  51  L.R.A.  193,  194,  on  liability  of  officer  for  making  an 
arrest  under  warrant  or  writ  valid  on  its  face. 
Liability  of  Judicial  officers  for  official  acts. 

Cited  in  McClure  v.  Hill,  36  Ark.  268,  holding  judges  of  courts  of  general 
jurisdiction  are  protected  against  civil  suits  for  any  act  done  in  a  judicial 
capacity. 

Cited  in  note  in  67   A.  S.  R.  422,  on  liability  of  judicial  officer   for  false 
imprisonment. 
What  constitutes  Jurisdiction. 

Cited  in  Thompson  v.  Willard,  66  Ark.  346,  50  S.  W.  870,  as  to  what  con- 
stitutes. 

36  AM.  REP.  5,  STATE  ▼.  PARKER,  84  ARK.  158. 
Description  of  property  in  indictment. 

Cited  in  Cain  v.  State,  58  Ark.  43,  22  S.  W.  954,  holding  disjunctive  descrip- 
tion of  property  bad;  Atchison  v.  State,  90  Ark.  457,  119  S.  W.  651,   holding 
that  indictment  for  receiving  stolen   goods,   which   describes  property   as   **five 
finger  rings"  is  sufficient. 
Wliat  constitutes  larceny. 

Cited  in  Murphy  v.  Olberding,  107  Iowa,  547,  78  N.  W.  205,  holding  it  i» 
necessary  that  the  property  be  taken  and  carried  away  to  constitute  larceny. 

Cited  in  note  in  88  A.  S.  R.  591,  on  larceny  of  property  savoring  of  realty. 

36  AM.  REP.  6,  KELLY  ▼.  ALTEMUS,  84  ARK.  184. 
Regulation  of  ferry  rates. 

Cited  in  note  in  59  L.R.A.  543,  on  regulation  and  supervision  of  ferries  as 
to  rates  of  toll. 
Damages  recoverable  in  replevin. 

Cited  in  Minkwitz  v.  Steen,  36  Ark.  260,  holding  the  measure  of  damages  for 
the  detention  of  property  having  unsalable  value  is  the  value  of  the  use  durinic 
detention;  Lesser  v.  Norman,  51  Ark.  301,  11  S.  W.  281,  holding  plaintiff  may 
recover  not  only  damages  sustained  by  the  detention  of  the  property  before  suit 
is  commenced,  but  also  such  as  accrue  thereafter  and  to  the  date  of  the  verdict 
Damages  whlcli  party  sustains  by  defense  of  suit. 

Cited  in  Jacobson  v.  Poindexter,  42  Ark.  "97,  holding  in  general  the  taxed 
costs  are  only  damages  recoverable  and  law  makes  no  allowance  to  successful 
suitor  for  his  time,  indirect  loss  or  counsel  fees. 

36  AM.  REP.  8,  LACEFIELD  v.  STATE,  84  ARK.  275. 
Intent  in  assault  with  intent  to  kill. 

Cited  in  Scott  v.  State,  49  Ark.  156,  4  S.  W.  750;  Patterson  v.  State,  85  Gt, 
131,  21  A.  S.  R.  152,  11  S.  E.  620;  Chrisman  v.  State,  54  Ark.  283,  26  A   S.  B> 
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44,  15  S.  W.  889, — holding  on  an  indictment  for  assault  with  intent  to  kill 
proof  of  the  specific  intent  is  necessary  and  such  intent  will  not  be  inferred  as 
a  matter  of  law  from  proof  of  an  assault  with  a  deadly  weapon  without  provoca- 
tion; Davis  V.  State,  45  Ark.  464;  Dillard  v.  State,  65  Ark.  404,  46  S.  W.  533; 
Satterwhite  v.  State,  82  Ark.  64,  100  S.  W.  70, — holding  proof  must  show  that 
it  would  have  been  murder  had  death  resulted  from  the  assault. 

Cited  in  note  in  41  L.  ed.  U.  S.  481,  482,  on  assault  with  intent  to  kill  or 
murder. 
—  Assault  falling  on  person  other  than  Intended. 

Cited  in  State  v.  Mulhall,  199  Mo.  202,  7  L.R.A.(N.S.)  630,  97  S.  W.  583, 
8  A.  &  E.  Ann.  Cas.  781,  holding  under  statute  a  defendant  be  convicted  of  an 
assault  with  intent  to  kill  by  showing  that  be  shot  at  one  person  and  hit  an- 
other. 

Cited  in  reference  notes  in  52  A.  R.  209,  on  criminal  liability  for  intending 
to  injure  one  and  injuring  another;  31  A.  S.  R.  576,  on  unlawfully  firing  at 
one  person  and  hitting  another  as  assault  with  intent  to  kill;  120  A.  S.  R.  681, 
on  assault  with  intent  to  kill  by  unlawfully  firing  at  one  person  and  hitting 
another. 

Disapproved  in  People  v.  Raher,  92  Mich.  165,  31  A.  S.  R.  575,  52  N.  W. 
625,  holding  instruction  by  court  that  if  accused  fired  a  revolver  into  a  crowd 
intending  to  wound  any  of  the  persons  composing  it  he  might  be  convicted,  not- 
withstanding he  had  no  intention  to  shoot  the  person  hit,  not  error. 
Necessity  of  Indictment  for  assanit  with  Intent  to  commit  felony  specify- 
ing facts  necessary  to  constitute  such  felony. 

Cited  in  Russell  v.  State,  52  Ark.  276,  12  S.  W.  664,  holding  in  indictment 
for  assault  with  intent  to  kill,  it  is  sufficient  to  allege  that  the  assault  was 
committed  in  the  manner  and  with  the  intent  necessary  to  constitute  the  of- 
fense charged  without  expressly  averring  the  "present  ability"  necessary  under 
statute  to  constitute  the  assault;  State  v.  Shunka,  116  Iowa,  206,  89  N.  W.  977, 
holding  an  indictment  charging  an  assault  with  intent  to  commit  murder  by 
shooting  with  a  revolver  is  sufiicient  under  code  although  it  fails  to  allege  that 
the  revolver  was  loaded  with  powder  and  ball;  State  v.  Peak,  130  N.  C.  711,  41 
S.  E.  887,  holding  an  indictment  for  an  assault  with  intent  to  commit  rape 
need  not  contain  the  word  "forcibly." 

SufHciency  of  charge  in  indictment. 

Cited  in  Williams  v.  State,  47  Ark.  230,  1  S.  W.  149,  holding  in  an  indictment 
for  being  interested  in  the  sale  of  liquor  without  a  license  it  is  not  necessary 
that  the  offense  be  stated  in  the  caption  but  it  is  sufiicient  to  charge  it  in  the 
body  of  the  indictment;  State  v.  De  Long,  89  Ark.  391,  117  S.  W.  524,  holding 
indictment  for  assault  with  intent  to  kill  need  not  allege  manner  of  using 
knife  with  which  assault  was  made;  Lyman  v.  State,  90  Ark.  596,  119  S.  W. 
1116,  holding  that  indictment  which  gives  statement  of  facts  constituting 
prime  is  valid  though  it  names  ofl'ense  inaccurately;  Chowning  v.  State,  91  Ark. 
603,  121  S.  W.  735,  18  A.  &  E.  Ann.  Cas.  529,  holding  that  to  constitute  assault 
with  intent  to  kill,  specific  intent  to  take  life  must  be  shown. 
Indictment  for  "felony.*' 

Cited  in  Johnson  v.  State,  36  Ark.  242,  holding  it  is  inaccurate  to  charge  onfi 
with  a  "felony"  instead  of  naming  the  particular  ofl'ense  intended  to  be  charged ; 
but  if  the  particular  offense  be  made  distinct  and  certain  but  the  statement 
oi  the  facts  and  circumstances  of  its  commission,  the  indictment  is  sufficient. 
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Necessity  of  plea  In  criminal  case. 

Cited  in  Perry  v.  State,  37  Ark.  64;  Baker  v.  State,  39  Ark.  180;  State  t. 
Dillingham,  43  Ark.  154, — holding  in  a  criminal  case  there  can  be  no  valid  trial 
of  defendant  without  plea. 

Cited  in  note  in  13  L.R.A.(N.S.)  811,  on  effect  upon  conviction  of  failure  to 
give  accused  an  opportunity  to  plead. 

Disapproved  in  Hobbs  v.  State,  86  Ark.  360,  111  S.  W.  264,  holding  that  coe- 
viction  for  felony  will  not  be  reversed  because  of  trial  without  formal  arraign- 
ment, if  record  shows  defendant  received  all  his  rights;  Gaines  v.  United  States, 
1  Ind.  Terr.  296,  37  S.  W.  98,  holding  under  law  in  force  in  Indian  Territorr, 
arraignment  may  be  dispensed  with  by  the  court  with  defendant's  consent  and 
if  defendant  voluntarily  goes  to  -trial  without  being  arraigned,  he  waives  ar- 
raignment and  conviction  will  not  be  set  aside. 
Necessity  of  record  showing  formal  plea. 

Cited  in  Lee  v.  State,  73  Ark.  148,  83  S.  W.  916,  as  to  the  necessity, 

Errors  reviewable  on  motion  to  arrest. 

Cited  in  State  v.  Bledsoe,  47  Ark.  233,  1  S.  W.  149,  holding  sufficioiey  of 
testimony  cannot  be  questioned  but  only  the  sufficiency  of  the  indictment  or 
at  most  only  such  errors  as  appear  of  record. 

36  AM.  REP.  18,  WOOD  v.  STATE,  34  ARK.  841. 
Drunkenness  as  defense  to  crime. 

Cited  in  Casat  v.  State,  40  Ark.  511,  holding  no  voluntary  intoxication  can 
reduce  murder  in  first  degree  to  a  lower  degree,  unless  it  is  accompanied  by  a 
temporary  destruction  of  reason;  McNamara  v.  State,  60  Ark.  400,  30  S.  W. 
7G2,  holding  it  not  error  in  a  murder  case  to  refuse  to  instruct  that  if  at  the 
time  of  the  killing  "defendant  was  do  under  the  influence  of  liquor  that  a  felo- 
nious intent  could  not  be  found  in  his  own  mind,  the  jury  should  acquit,"  where 
there   was   no   proof   that   such   was   the  condition    of   defendant's  mind. 

Cited  in  reference  notes  in  7  A.  S.  R.  21,  as  to  when  voluntary  intoxication 
lessens  accountability  for  crime;  19  A.  S.  R.  837,  on  drunkenness  as  an  excuse 
for  crime;  73  A.  S.  R.  768,  on  voluntary  intoxication  as  defense  to  crime. 

Cited  in  notes  in  40  A.  R.  560,  on  drunkenness  as  excuse  for  crime;  36  Ii.R^ 
469,  as  to  when  intoxication  may  be  shown  in  excuse  of  larceny  or  robbery. 
—  As  inhibiting  specific  criminal  intent. 

Cited  in  Chatham  v.  State,  92  Ala.  47,  9  So.  607;  Chrisman  v.  State,  54  Ark. 
283,  26  A.  S.  R.  44,  15  S.  W.  889,— holding  where  intent  is  necessary  to  consti- 
tute the  crime  it  may  be  shown  that  accused  was  so  drunk  that  he  could  not 
entertain  an  intent;  People  v.  Blake,  65  Cal.  275,  4  Pac  1,  holding  in  prose- 
cution for  forgery  evidence  of  intoxication  is  admissible  on  question  of  intent; 
Garner  v.  State,  28  Fla.  113,  29  A.  S.  R.  262,  9  So.  836,  holding  where  pre- 
meditated design  is  necessary  to  offense  of  murder  in  first  degree,  intoxication 
though  voluntary,  is  evidence  to  be  considered  by  the  jury  as  to  its  effect  upon 
ability  of  accused  at  time  of  killing  to  form  or  entertain  such  design;  Keeton 
V.  Com.  92  Ky.  522,  18  S.  W.  359,  holding  accused  may  show  that  he  was  too 
drunk  to  have  any  intent  at  time  he  committed  the  act  of  robbery;  State  v. 
Koerner,  8  N.  D.  292,  73  A.  S.  R.  752,  78  N.  W.  981,  holding  intoxicated  con- 
dition of  defendant  may  be  shown,  to  be  considered  by  the  jury  for  purpose  of 
determining  whether  intent  actually  existed;  Chowning  v.  State,  91  Ark.  503, 
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121  S.  W.  735,  18  A.  &  E.  Ann.  Cas.  629,  holding  drunkenness  precluding  enter- 
tainment of  intent,  good  defense  to  charge  of  assault  with  intent  to  kill. 
Intent  as  element  of  crime. 

Cited  in  notes  in  88  A.  S.  R.  600,  601,  on  intent  as  element  of  larceny;   8 
E.  R.  C.  56,  on  ne<;e8sity  of  guilty  intent  to  make  act  crime. 
Effect  of  separation  of  Jury. 

Cited  in  Maclin  v.  State,  44  Ark.  115,  holding  it  casts  upon  state  burden 
of  proving  that  no  improper  influence  was  brought  to  bear  on  juror  during  the 
separation. 

Cited  in  note  in  43  A.  D.  81,  on  effect  of  separation  of  jury  during  trial  of 
cases  of  felonies  not  capital 

86  AM.  REP.  15,  CARR  t.  STATE,  84  ARK.  448. 
Carrying  pistol  as  carrying  a  ''weapon.*' 

Cited  in  Lemmon  v.  State,  56  Ark.  659,  20  S.  W.  404,  holding  a  pistol  is  car- 
ried as  a  weapon  when  it  is  carried  for  the  purpose  of  having  it  convenient  for 
use  in  fight;  Henderson  v.  State,  91  Ark.  224,  120  S.  W.  966,  holding  that  stat- 
ute prohibiting  "wearing"  or  "carrying"  of  pistol  as  weapon  does  not  require 
to  constitute  offense,  that  it  should  be  carried  for  any  length  of  time;  Easlick 
V.  United  States,  7  Ind.  Terr.  707,  104  S.  VV.  941,  holding  that  before  person  can 
be  convicted  for  carrying  concealed  weapon,  it  must  be  shown  that  he  carried  it 
in  order  to  have  it  available  for  use  in  fight. 

Cited  in  reference  note  in  11  A.  S.  R.  203,  on  construction  of  statutes  regard- 
ing carrying  of  weapons. 

Cited  in  note  in  23  L.R.A. (M.S.)    177,  on  what  manner  of  carrying  or  con- 
cealment of  weapon  violates  statute. 
Carrying  weapons  *'upon  a  Journey." 

Cited  in  Davis  v.  State,  45  Ark.  359,  holding  one  who  is  going  from  home  by 
the  highway  to  a  definite  point  far  enough  to  carry  him  beyond  the  circle  of 
his  neighbors  and  to  detain  him  throughout  the  day,  and  not  within  the  routine 
of  daily  business,  is  upon  a  jtfurney  within  meaning  of  statutory  exception 
against  carrying  concealed  weapons. 

Cited  in  reference  note  in  87  A.  S.  R.  206,  on  carrying  of  concealed  weapons 
by  travelers. 

Cited  in  note  in  107  A.  S.  R.  304,  on  right  of  passengers  to  carry  concealed 
weapons. 

36  AM.  REP.   17,  HALBROOK  v.  STATE,  34  ARK.  511. 
Marriage  when  party  already  has  lawful  husband  or  wife. 

Cited  in  State  v.  Sherwood,  68  Vt.  414,  38  Atl.  352;   Williams  v.  Williams, 
63  Wis.  58,  63  A.  R.  253,  23  N.  VV.  110,— holding  it  void  ab  initio. 
Evidence  sufficient  to  sustain  indictment  for  bigamy. 

Cited  in  Pontier  v.  State,  107  Md.  384,  68  Atl.  1059,  holding  that  proof  of 
divorce  from  defendant  in  bigamy  case  after  his  alleged  second  marriage  is  com- 
petent evidence  to  prove  first  marriage. 

Cited  in  reference  note  in  9  A.  S.  R.  269,  on  marriage  sufficient  to  support 
indictment  for  bigamy. 

Cited  in  notes  in  57  A.  R.  453,  on  when  proof  of  actual  marriago  is  neces- 
sary; 47  A.  S.  R.  228,  232,  on  sufficiency  of  proof  of  former  marriage  in  prose- 
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cution  for  bigamy;   17  E.  R.  C.  176,  on  sufficiency  in  prosecutiona  for  bi^az&> 
of  showing  that  first  marriage  was  valid  common-law  marriage. 

Admissions  of  former  marriage  as  evidence  in  prosecution  for  higamj. 

Cited  in  Lowery  v.  People,  172  III.  466,  64  A.  S.  K  50,  50  N.  E.  1G5,  holdis« 
it  may  be  proved  by  admissions  of  defendant;  State  v.  Hughes,  35  Kan.  G2tL 
67  A.  R.  195,  12  Pac.  128,  holding  deliberate  admissions  of  defendant  of  former 
marriage  coupled  with  cohabitation  and' repute,  are  evidence  tending  to  prove 
an  actual  marriage  upon  which  a  jury  may  convict;  Le  Grand  v.  State,  88  Ark- 
]35,  113  S.  W.  1028,  holding  that  proof  that  defendant  told  witness  that  be 
married  certain  woman  and  that  they  cohabited  and  had  a  child  born  is  sufficieot 
to  establish  marriage  in  bigamy  case. 

Cited  in  notes  in  47  A.  D.  374,  on  defendant's  admissions  as  to  former  mar- 
riage on  indictment  for  bigamy;  1)3  A.  D.  255,  on  declarations  and  confessions 
of  accused  as  proof  of  marriage  alleged  to  be  bigamous. 
Defense  lo  charge  of  bigamy. 

Cited  in  McCombs  v.  State,  50  Tex.  Crim.  Rep.  490,  123  A.  S.  R.  855,  9  LuRJL 
(N.S.)  1030,  99  S.  W.  1017,  14  A.  &  E.  Ann.  Cas.  72,  holding  that  if  prior  mai- 
riage  is  nullity,  subsequent  marriage  cannot  constitute  bigamy. 

Cited  in  notes  in  93  A.  D.  253,  on  invalidity  of  second  marriage  as  defense  -to 
bigamy;  26  L.R.A. (N.S.)  465,  on  admissibility  of  divorce  decree  in  prosecution 
for  bigamy;  126  Am.  St.  Rep.  202,  on  crime  of  bigamy. 

Admissibility  of  record  of  divorce  as  evidence  of  marriage. 

Cited  in  Williams  v.  Williams,  63  Wis.  58,  53  A.  R.  253,  23  N.  W.  110,  holding 
it  admissible  as  confession  of  marriage  but  not  necessarily  conclusive. 
Divorce  decree  as  evidence  of  life  of  divorced  party.' 

Cited  in  State  v.  Ashley,  37  Ark.  403,  holding  in  a  prosecution  for  bigamy 
a  decree  divorcing  from  the  accused  his  former  wife,  rendered  after  the  alleged 
bigamous  marriage  is  prima  facie  evidence  that  she  was  living  at  time  of  biga- 
mous marriage. 
Presumption  of  legality  of  marriage. 

Cited  in  Cash  v.  Cash,  67  Ark.  278,  54  S.  W.*  744,  holding  the  burden  is  upon 
the  party  attacking  it. 

Cited  in  note  in  89  A.  S.  R.  199,  on  presumption  in  favor  of  validity  of  sec- 
ond marriage. 
Necessity  of  record  showing  return  of  indictment  by  grand  Jury. 

Cited  in  Felker  v.  State,  54  Ark.  489,  16  S.  W.  663,  holding  the  record  in  the 
prosecution  of  a  felony  must  show  that  the  grand  jury  returned  the  indictment 
into  court  and  an  omission  in  this  respect  cannot  be  cured  by  a  nunc  pro  tunc 
order  made  in  absence  of  defendant. 

Cited  in  note  in  20  L.R.A. (N.S.)  688,  on  necessity,  mode,  and  record  of 
bringing  indictment  into  open  court. 

36  AM.  REP.  21,  THOMAS  v.  HOT  SPRINGS,  34  ARK.  558. 

Authority  of  cities  to  regulate  drumming  or  soliciting. 

Cited  in  Humes  v.  Little  Rock,  138  Fed.  929,  as  to  power  to  prohibit  drum- 
ming for  legitimate  forms  of  business;  Emerson  v.  McNeil,  84  Ark.  552,  15 
L.R.A.(N.S.)  715,  100  S.  W.  479,  holding  that  ordinance  making  it  unlawful 
to  solicit  customers  upon  depot  platform  invalid. 
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Cited  in  note  in  21  L.R.A.  87,  on  injunction  against  prosecution  under  city 
ordinance  affecting  personal  right. 

Power  of  city  under  charter  giving  authority  to  "preyent  and  suppress 
earning. 

Cited  in  Ex  parte  Ah  Foy,  23  Or.  89,  31  Pac.  220,  holding  under  this  power 
it  may  punish  anyone  who  merely  goes  into  a  gambling  room. 

3  6  AM.  REP.  30,  PEOPIiE  v.  HODGDON,  55  CAIi.  72. 
Dyinjc  declarations. 

Cited  in  Johnson  v.  State,  102  Ala.  1,  16  So.  99,  holding  rereading  of  declara- 
tion to  party  making  it  is  not  a  necessary  prerequisite  to  its  admissibility;  Peo- 
ple V.  Taylor,  59  Cal.  640,  holding  it  is  not  necessary  that  the  declarations 
fthould  be  stated  at  the  time  to  be  so  made;  State  v.  Jeswell,  22  R.  I.  136,  46 
Atl.  405,  as  to  policy  of  law  toward  their  admissibility;  Bilton  v.  Territory,  1 
Okla.  Crim.  Rep.  566,  99  Pac.  163,  holding  that  statement  could  not  be  admit- 
ted as  dying  declaration  where  party  after  making  it  sent  for  other  medical 
aid. 

(  ited  in  notes  in  42  A.  S.  R.  333;  56  L.R.A.  400,— on  effect  of  abandonment  of 
liope  of  recovery  or  renewed  hope  on  admissibility  of  dying  declarations,    11 
E.  R.  C.  306,  307, — on  admissibility  of  dying  declarations;  40  L.  ed.  U.  S.  533, 
on  dying  declarations. 
—  Imminence  of  death. 

Cited  in  People  v.  Ramirez,  73  Cal.  403,  16  Pac.  33,  holding  under  the  evidence 
the  declaration  was  made  in  fear  of  approaching  death;  People  v.  Taylor,  59  Cal. 
^>40;  People  v.  Gray,  61  Cal.  164,  44  A.  R.  549;  People  v.  Fuhrig,  127  Cal.  412, 
59  Pac.  693;  State  v.  Gianfala,  113  La.  463,  37  So.  30, — ^holding  them  not  admissi- 
l)le  if  there  is  any  hope  of  recovery. 

Cited  in  notes  in  86  A.  S.  R.  660,  on  admissibility  of  dying  declarations  made 
unde  expectation  of  recovery;  86  A.  S.  R.  664,  on  time  of  making  dying  decla- 
rations as  affecting  their  admissibility. 

Authentication  of  settled  case. 

Cited  in  Territory  v.  Bryson,  9  Mont.  32,  22  Pac.  147,  holding  it  may  be  set- 
tled and  passed  upon  by  successor  of  judge  who  tried  the  case. 
Construction    of    statutes. 

Cited  in  People  ex  rel.  Atty.  Gen.  v.  Eichelroth,  78  Cal.  141,  2  L.R.A.  770,  20 
Pac.  364,  holding  when  meaning  of  the  words  is  not  clear  the  statute  should  be 
given  such  construction  as  will  not  deprive  the  person  interested  in  its  construc- 
tion of  a  substantial  right. 

36  AM.  REP.  82,  PEOPIjE  v.  REDINGER,  55  CAL.  290. 
Dismissal  of  appeal  upon  escape  of  appellant  from  custody. 

Cited  in  Allen  v.  Georgia,  166  U.  S.  138,  41  L.  ed.  949,  17  Sup.  Ct.  Rep.  525; 
Warwick  v.  State,  73  Ala.  486,  49  A.  R.  59;  People  v.  Elkins,  122  Cal.  654,  55  Pac. 
599;  Woodson  v.  State,  19  Fla.  549;  Sargent  v.  State,  96  Ind.  63;  State  v.  Scott, 
70  Kan.  692,  79  Pac.  126,  3  A.  &  E.  Ann.  Cas.  513, — ^holding  if  after  an  appeal 
a  defendant  convicted  of  a  felony  becomes  a  fugitive  from  justice  the  appeal  will 
be  dismissed;  State  v.  Port  Royal  &  A.  R.  Co.  45  S.  C.  413,  23  S.  E.  363  (dis- 
senting opinion) ;  Vosburg  v.  Vosburg,  131  Cal.  628,  63  Pac.  1009, — as  to  right  of 
defendant  who  has  escaped  to  have  appeal  heard;  Re  Shortridge,  5  Cal.  App.  371. 
Am.  Rep.  Vol.  XVII.— 66. 
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90  Pac.  478;  State  v.  Jacobs,  107  N.  C.  772,  22  A.  S.  R.  912,  11  S.  E.  962. 
People  y.  Tremayne,  3  Utah,  331,  3  Pac.  85, — ^holdiDg  a  defendant  charged  intb 
felony,  and  who  is  a  fugitive  from  justice,  has  no  right  to  be  beard  upon  asj 
appeal  in  his  behalf;  Tyler  v.  Oklahoma,  3  Okla.  Crim.  Rep.  179,  26  IuR.A(Xf.; 
921,  104  Pac.  919,  holding  that  court  will  not  hear  appeal  of  fugitive  from  jnstkt 

Cited  in  reference  note  in  36  A.  R.  276,  on  right  of  fugitive  defendant  to  prose 
cute  appeal  from  criminal  conviction. 

Cited  in  notes  in  41  A.  D.  272,  273,  on  right  to  appeal  while  a  fugitive  fros 
justice;  44  A.  R.  88,  on  right  of  escaped  convicted  prisoner,  not  on  bail,  to  be 
heard  in  appeal;  26  L.R.A.(N.S.)  922,  923,  on  effect  of  escape  on  appeal  fnsD 
conviction. 

—  Order  nisi  for  dismissal. 

Cited  in  State  v.  Dempsey,  26  Mont  604,  68  Pac.  1114;  State  v.  Handy,  27 
Wash.  469,  67  Pac.  1094, — holding  where  the  accused  in  a  criminal  case  breafe 
jail  and  becomes  a  fugitive  from  justice  pending  the  hearing  of  an  appeal  taken 
by  him  the  supreme  court  will  direct  a  dismissal  of  the  appeal  to  become  ef- 
fective on  a  day  named,  unless  appellant  shall  in  the  meantime  have  yielded  him- 
self into  custody. 
Authority  of  counsel  to  waive  arraignment  in  absence  of  accused. 

Cited  in  State  v.  McMichael,  50  La.  Ann.  428,  23  So.  992,  holding  when  crime 
charged  is  a  felony  he  has  no  authority. 

Cited  in  note  in  13  L.R.A.(N.S.)  814,  on  necessity  of  pleading  in  person  in 
criminal  cases. 

36  AM.  REP.  40.  DAVIS  T.  ROCK  CREEK  LUMBER  PLUME  &  MIN- 

CO.  55  CAL.  359. 
Constructive    fraud    of    person    in    fiduciary    capacity    In    dealing  witli 

himself  in  individual  capacity. 

Cited  in  Moore  v.  Gould,  151  Cal.  723,  91  Pac.  616,  as  to  right  of  one  acting  in 
fiduciary  capacity  to  deal  with  himself  in  his  individual  capacity. 

—  Dealings  of  officer  with  corporation. 

Cited  in  Wyman  v.  Bowman,  62  C.  C.  A.  189,  127  Fed.  257,  holding  contract? 
between  individuals  and  corporations  of  which  they  are  directors  or  officers  w^h'*^^ 
are  unfair  are  voidable  at  the  option  of  the  corporation,  its  creditors  or  stock- 
holders; Blake  v.  Ray,  110  Ky.  705,  62  S.  W.  531  (dissenting  opinion),  as  to 
right  of  officer  to  deal  with  corporation;  Santa  Ana  Water  Co.  v.  San  Buenaven- 
tura, 65  Fed.  323;  Bensilk  v.  Thomas,  13  C.  C.  A.  457,  27  U.  S.  App.  765,  66  Fed. 
104;  Burnes  v.  Burnes,  70  C.  C.  A.  357,  137  Fed.  781;  Wickertham  v.  Crittenden. 
93  Cal.  17,  28  Pac.  788;  Blood  v.  La  Serena  Land  &  Water  Co.  113  Cal.  221.41 
Pac.  1017;  Pacific  Vinegar  &  Pickle  Works  v.  Smith,  146  Cal.  352,  104  A.  S.  R 
42,  78  Pac.  350;  The  Telegraph  v.  l^e,  125  Iowa,  17,  98  N.  W.  364;  Hutchinsnn 
v.  Bidwell,  24  Or.  219,  33  Pac.  560,  holding  directors  and  officers  of  corporation 
cannot  deal  with  corporate  property  in  their  personal  capacity,  nor  make  p^^^^ 
out  of  it. 

Cited  in  notes  in  17  A.  S.  R.  304,  on  transactions  between  director  and  cor- 
poration; 4  L.R.A.  747,  on  trust  relation  of  directors  in  stock  corporations; 
14  L.R.A.  359^  on  powers  of  corporate  president  and  vice  president  aaiomoTi- 
gages. 
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—  Effect   of  acquiring  corporate   debts. 

Cited  in  Patrick  v.  Boonville  Gaslight  Co.  17  Mo.  App.  462,  holding  a  presi- 
dent of  a  corporation  who  purchases  dishonored  debentures  of  the  corporation 
holds  them  prima  facie  as  trustee  of  the  corporation;  Hope  v.  Valley  City  Salt 
Co.  25  W.  Va.  789,  holding  where  a  director  of  a  corporation  claiming  to  be 
a  creditor  thereof  has  obtained  from  his  codirectors  a  deed  of  trust  upon  cor- 
porate property  to  the  exclusion  of  other  creditors  such  transaction  will  be  pre- 
sumed to  be  fraudulent  but  presumption  may  be  rebutted. 
Ratification  by  corporation  of  contracts  made  by  officers. 

Cited  in  Seeley  v.  San  Jose  Independent  Mill  &  Lumber  Co.  59  Cal.  22,  as  to 
what  contracts  may  be  ratified. 
Effect  of  agent  acting  for  both  parties. 

Cited  in  Hunter  Realty  Co.  v.  Spencer  (Homer  v.  Spencer)  21  Okla.  155,  17 
L.R.A.  ( N.S. )  622,  95  Pac.  757,  holding  that  where  agent  acts  for  both  parties  in 
making  contract,  requiring  discretion,  contract  is  void. 

36  AM.  REP.  48,  HAYES  v.  CAMPBELIi,  55  CAL.  421. 

Followed  without  discussion  in  Green  v.  Campbell,  55  Cal.  477. 
Authority  of  general  agent. 

Cited  in  Tevis  v.  Savage,  130  Cal.  411,  62  Pac.  611,  as  to  his  authority. 

Cited  in  reference  note  in  79  A.  D.  203,  on  power  of  factor  to  pledge  goods 
consigned  to  him  to  sell. 
Rigtit  to  maritime  lien  for  frieght. 

Cited  in  note  in  70  L.R.A.  369,  on  what  contracts  will  support  maritime  lien 
for  freight. 

36  AM.  REP.  4  7,  EX  PARTE  WESTERFIEIjD,  55  OAIj.  560. 
Unconstitutional  special  law. 

Cited  in  Dougherty  v.  Austin,  94  Cal.  601,  16  L.R.A.  161,  29  Pac.  1092,  holding 
under  constitution  law  of  general  nature  must  have  a  uniform  operation ;  Swigart 
V.  People,  50  111.  App.  181,  holding  legislature  has  no  power  to  exempt  certain 
corporations  from  the  effect  of  a  general  penal  law;  Johnson  v.  Goodyear  Min.  Co. 
127  Cal.  4,  78  A.  S.  R.  17,  47  L.R.A.  338,  59  Pac.  304;  Standard  Cotton  Seed  Oil 
Co.  V.  Matheson,  48  La.  Ann.  321,  20  So.  713, — as  to  constitutionality  of  statute 
giving  exclusive  privileges  to  certain  class  of  corporation;  State  v.  Goodwill, 
33  W.  Va.  179,  25  A.  S.  R.  863,  6  L.R.A.  621,  10  S.  E.  285,  holding  act  which  pro- 
hibits persons  engaged  in  mining  and  manufacturing  from  issuing  for  payment  of 
labor  any  order  or  paper,  except  such  as  is  specified  in  said  act,  is  unconsti- 
tutional. 

Cited  in  note  in  21  L.R.A.  791,  on  class  legislation  in  statute  restricting  con- 
tracts and  business. 

—  Regulations  of  hours  for  trade. 

Cited  in  Ex  parte  Jentzsch,  112  Cal.  468,  32  L.R.A.  664,  44  Pac.  803,  holding 
statute  making  it  a  misdemeanor  to  keep  barber  shop  open  on  Sunday  is  special 
legislation  based  upon  an  arbitrary  classification,  and  not  proper  exercise  of 
police  power  and  is  unconstitutional. 

—  Sunday   laws. 

Cited  in  Armstrong  v.  State,  170  Ind.  188,  15  L.R.A.  (N.S.)   646,  84  N.  E.  8, 
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holding  that  act  making  it  misdemeanor  for  barbers  to  ply  trade  on  SandAj  a 
invalid  because  general  law  could  be  made  applicable^ 

Cited  in  reference  note  in  52  A.  S.  R.  373,  on  statutes  prohibitin^r  work  od 
Sunday. 

Cited  in   notes  in   22  L.R.A.   723,  on  constitutionality  of  Sunday    laws;    1» 
L.R.A.(N.S.)  649,  oii  special  penalty  for  violation  of  Sunday  closing  act. 

Distinguished  in   State  v.   Dolan,   13   Idaho,   693,   14  LJLA.(N.S.)     1259,   K 
Pac.  995,  holding  a  law  declaring  Sunday  a  day  of  rest  is  not  unconstitutional 
because  it  does  not  prohibit  all  kinds  of  labor  on  Simday;   Ex  parte  Koser,  i 
Cal.  177,  holding  general  Sunday  law  valid. 
**Genepar*  laws. 

Cited  in  People  v.  Central  P.  R.  Co.  83  Cal.  393,  23  Pac.  303,  as  to  what  cm- 
stitutes;  Henderson  v.  State,  137  Ind.  552,  24  L.R.A.  469,  36  N.  E.  257   (dissent- 
ing opinion),  on  necessity  of  general  law  including  within  its  sanction  all  who 
come  within  its  scope  and  purpose. 
Collateral  attack  on  conviction  for  violating  nnconstitational  attack. 

Cited  in  reference  note  in  3  A.  S.  R.  903,  on  right  to  inquire  on  habeas  corpus 
into  constitutionality  of  statute  forming  basis  of  conviction. 

Cited  in  note  in  39  L.R.A.  456,  456,  on  conviction  for  violating  unconstituti<^- 
al  statute  or  ordinance  as  a  nullity  subject  to  collateral  attack. 

36    AM.    REP.    50,    BLAND    v.    SOUTHERN    P.   R.    CO.    55    CAIj.    570, 

Later  appeal  in  65  Cat.  626,  4  Pac.  672. 
Ejection  of  passenger. 

Cited  in  Weber  v.  Southern  R.  Co.  65  S.  C.  356,  43  S.  E.  888,  as  to  right  of 
passenger  to  re-enter  after  being  once  expelled. 

Cited  in  reference  note  in  42  A.  R.  669,  on  ejection  of  passenger  for  detaching 
coupon. 

—  For  failure  to  pay  fare. 

Cited  in  reference  note  in  41  A.  R.  640,  on  liability  of  railroad  company  for 
ejecting  passenger  for  nonpayment  of  fare  who  offers  to  pay  after  train  is 
stopped;  50  A.  R.  532,  on  right  of  carrier  to  continue  ejection  of  passenger  for 
refusing  to  pay  extra  cash  fare  after  tender  of  the  higher  amount;  8  A.  S.  R. 
293,  on  right  of  conductor  to  eject  passenger  for  refusing  to  pay  extra  fare: 
24  A.  S.  R.  249,  on  expulsion  of  passenger  for  nonpayment  of  fare ;  60  A.  S.  R. 
719,  on  expulsion  of  passenger  for  nonpayment  of  fare. 

Cited  in  notes  in  16  L.R.A.  53,  on  right  of  passenger  to  pay  fare  after  train 
stops  for  purpose  of  ejecting  him;  31  L.R.A.(N.S.)  993,  on  sufficiency  of  ten- 
der of  fare  to  piSvent  ejection. 

—  Necessity  for  returning  fare  or  ticket. 

Cited  in  Braun  v.  Northern  P.  R.  Co.  79  Minn.  404,  79  A.  S.  R.  497,  49  hJLA. 
319,  82  N.  W.  675;  Hanna  v.  Nassau  Electric  R.  Co.  18  App.  Div.  137.  45  X,  Y. 
Supp.  437 ;  Lake  Shore  &  M.  S.  R.  Co.  v.  Orndorff,  55  Ohio  St.  589,  60  A.  S.  R. 
716,  38  L.R.A.  140,  45  N.  E.  447,  holding  conductor  has  no  right  to  expel  pas- 
senger and  retain  the  ticket. 

Distinguished  in  Elliott  v.  Southern  P.  Co.  145  Cal.  441,  68  L.R.A.  393,  79  Pao. 
420,  holding  the  fact  that  the  conductor  improperly  retained  a  limited  ticket  after 
it  liad  become  void  and  refused  to  return  it,  did  not  give  plaintiff  a  right  to  r^ 
main  on  the  train  without  the  presentation  of  a  valid  ticket  or  payment  or  offer 
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of  payment  of  fare;   Wright  v.  California  C.  R.  Co.  78  Cal.  360,  20  Pac.  740, 
holding  a  passenger  who  voluntarily  leaves  the  train  and  terminates  his  trip 
cannot  be  aided  in  an  action  for  damages  for  ejection  by  the  fact  that  his  ticket 
was  not  returned. 
Validity  of  extra  charge  when  fare  paid  on  train. 

Cited  in  notes  in  41  A.  D.  483,  484,  on  discrimination  between  fare  paid  on 
train  and  fare  paid  at  ticket  office;  11  A.  S.  R.  650,  on  when  discriminations  be- 
tween passengers  buying  tickets  and  those  paying  on  train  are  reasonable; 
20  L.R.A.  483,  on  validity  of  extra  charge  for  passenger  fare  when  paid  upon 
train. 

86  AM.  REP.   61,  WILSON  v.  GRANBY,   47   CONN.   59. 
Duty  and  liability  of  mnnicipalities  as  to  highways  and  bridges. 

Cited  in  Bartram  v.  Sharon,  71  Conn.  686,  71  A.  S.  R.  226,  46  L.R.A.  144,  43 
Atl.  143,  holding  protection  given  by  state  extends  only  to  those  persons  for 
whose  common  use  highway  was  established;  Anderson  v.  St.  Cloud,  79 
Minn.  88,  81  N.  W.  746,  holding  issue  of  duty  owed  by  city  to  public  in  matter 
of  maintaining  bridge  is  for  jury;  Lane  v.  Hancock,  142  N.  Y.  610,  37  N.  E.  473, 
holding  limit  of  duty  of  town  concerning  condition  of  its  highways  falls  far  short 
of  making  them  absolutely  safe,  under  all  circumstances  even  for  those  who  use 
them  properly. 

Cited  in  reference  notes  in  11  A.  S.  R.  65,  on  municipal  liability  for  collapse  of 
bridge;  33  A.  S.  R.  834,  on  town's  liability  for  defects  in  bridges. 

Cited  in  notes  in  6  L.R.A.  254,  on  duty  of  municipal  corporations  to  keep 
streets  and  sidewalks  in  safe  condition;  20  L.R.A. (N.S.)  677,  687,  766,  on  lia- 
bility of  municipality  for  defects  or  obstructions  in  streets;  27  L.R.A. (N.S.)  833, 
on  municipal  duty  to  construct  and  maintain  bridges  in  condition  to  sustain 
unusual  weight. 

Loads  for  which  highway  may  be  used. 

Cited  in  Missouri-Edison  Electric  Co.  v.  Weber,  102  Mo.  App.  95,  76  S.  W.  736, 
holding  highway,  whether  county  road  or  city  street,  should  be  strong  enough  for 
safe  passage,  not  only  of  average  loads,  but  of  such  heavy  loads  as  are  likely  to 
pass  over  it  in  ordinary  course  of  travel  and  transportation;  Welch  v.  Geneva, 
110  Wis.  388,  85  N.  W.  970,  holding  town  not  liable  for  injury  sustained  by 
person  in  driving  over  bridge  engine  which  was  heavier  than  limit  fixed  by  the 
statute. 
Admissibility  of  complaints  of  injured  person  concerning  his  suffering. 

Cited  in  Martin  v.  Sherwood,  74  Conn.  475,  51  Atl.  526,  holding  unless  com- 
plaints are  made  to  physician  with  view  to  medical  treatment,  proof  should  be 
limited,  upon  proper  objection,  to  complaints  which  are  natural  and  instinctive, 
expressions  of  present  suffering;  Gilmore  v.  American  Tube  &  Stamping  Co.  79 
Conn.  498,  66  Atl.  4,  holding  complaints  made  to  physician  for  purpose  of  receiv- 
ing medical  treatment  admissible. 

Cited  in  notes  in  24  L.R.A. (N.S.)  254,  on  admissibility  of  expressions  or  state- 
ments, subsequent  to  injury,  of  present  pain ;  11  E.  R.  C.  293,  on  the  doctrine  of 
res  gestae. 
Limitation  on  exemplary  damages. 

Cited  in  Burr  v.  Plymouth,  48  Conn.  460,  holding  jury  may  not  award  smart 
money  at  their  discretion. 
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Expenses  of  lltigration  as  damages. 

Cited  in  Mason  v.  Hawes,  52  Conn.  12,  52  A.  R.  562,  holding  it  error  te 
charge  jury  in  case  of  trespass  to  real  estate  that  they  might  not  only  consider 
damage  to  plaintiff's  property,  but  also  expense  incurred  in  seeking  redress  at  hv: 
Shupack  V.  Gordon,  79  Conn.  298,  64  Atl.  740;  Maisenbacker  v.  Society  Concordii, 
71  Conn.  369,  71  A.  S.  R.  213,  42  Atl.  67, — ^holding  expenses  of  litigation  in  ex«*# 
of  taxable  costs,  in  cases  in  which  they  may  be  considered,  limit  amount  of  puiL- 
tive  damages  which  can  be  awarded. 

36  AM.  REP.  64,  STATE  ▼.  HAMLIN,  47  CONN.  96. 
Objections  to  mode  of  formation  of  grand  Jury. 

Cited  in  State  v.  Ward,  60  Vt.  142,  14  Atl.  187,  holding  objections  to  method 
of  selecting,  returning,  or  organizing  grand  jury  are  not  waived  by  one,  boond 
over  to  answer  indictment,  by  failure  to  insist  upon  them  at  organization  of  a 
grand  jury. 

Right  to  challenge  grand  Jurors. 

Cited  in  Peeples  v.  State,  46  Fla.  101,  35  So.  223,  4  A.  &  E.  Ann.  Cas.  870,  oa 
existence  independently  of  statute  of  grounds  of  challenge  to  the  favor  as  to  grand 
jurors;  Lascelles  v.  State,  90  Ga.  347,  35  A.  S.  R.  216,  16  S.  E.  945,  on  challenging 
grand  jurors;  State  v.  Ames,  90  Minn.  183,  96  N.  W.  330,  holding  at  common  law 
challenge  going  only  to  prejudice  or  bias  of  individual  jurors  were  required  to 
be  made  before  they  were  sworn;  People  v.  Koepping,  178  N.  Y.  254,  70  X.  E. 
780,  18  N.  Y.  Crim.  Rep.  259,  holding  motion  to  dismiss  indictment  on  gTonnd 
accused  was  unlawfully  deprived  of  his  right  to  challenge  individual  grand  juror, 
properly  denied,  though  accused  was  in  prison  at  time  jury  was  impaneled  and 
destitute  of  means  to  employ  counsel ;  Eastham  v.  Holt,  43  W.  Va.  599,  27  S.  E. 
883,  holding  there  can  be  no  challenge  of  grand  jurors  for  favor. 

Cited  in  reference  notes  in  46  A.  R.  782,  on  how  objection  to  grand  jurors 
must  be  made;  34  A.  S.  R.  305,  on  bias  of  grand  jurors  as  ground  for  quashing 
indictment. 

Cited  in  notes  in  34  A.  R.  706,  on  taking  advantage  of  incompetency  of  grand 
juror;  12  A.  S.  R.  900,  on  qualifications  and  competency  of  grand  juror;  12  A.  S. 
R.  907,  on  time  and  mode  of  challenging  grand  juror;  12  A.  S.  R.  906,  on  chal- 
lenges of  grand  juror  for  opinions  formed  and  expressed ;  28  L.R.A.  37,  on  concur- 
rence by  proper  number  of  grand  jurors,  as  to  parties,  crimes,  counts,  and  degrw 
of  crime  charged;  28  L.R.A.  369,  on  improper  influence  or  interference  with  grand 
jury  by  prosecuting  attorney;  27  L.  ed.  U.  S.  858,  as  to  when  and  how  objectioni 
to  grand  jurors  must  be  taken. 
Formation  or  expression  of  opinion  as  to  guilt  of  accused  by  grand  jar; . 

Cited  in  United  States  v.  Clune,  62  Fed.  798,  on  objection  to  validity  of  in- 
dictment on  ground  one  or  more  grand  jurors  had  formed  or  expressed  opinion 
as  to  guilt  of  accused;  United  States  v.  Jones,  69  Fed.  973,  holding  selection  of 
persons  who  have  formed  and  expressed  opinion  as  to  g^ilt  of  accused  does  not 
render  indictment  invalid;  Jackson  v.  United  States,  42  C.  C.  A.  452,  102  Fed. 
473,  holding  indictment  not  rendered  invalid  where  such  biased  juror,  instead  of 
being  discharged  from  panel,  was  instructed  not  to  participate  in  cases  wherein 
he  might  be  biased;  Com.  v.  Woodward,  157  Mass.  616,  34  A.  S.  R.  362,  32  N.  E. 
939;  State  v.  Baughman,  111  Iowa,  71,  82  N.  W.  452,— holding  fact  juror  has 
formed  or  expressed  opinion  of  guilt  of  accused  is  no  objection  to  validity  of  io* 
dictment. 
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Cited  in  note  in  28  L.R.A.  200,  on  opinion  and  prejudice  as  disqualifying  grand 
juror. 

Impeachment  of  proceedings  of  grand  jury  by  members  thereof. 

Cited  in  Gitchell  v.  People,  346  111.  175,  37  A.  S.  R.  147,  33  N.  E.  757  (af- 
firming 45  111.  App.  116),  holding  affidavits  of  grand  jurors  ought  not  to  be  re- 
ceived to  show  twelve  were  not  in  favor  of  finding  true  bill  against  accused; 
Hooker  v.  State,  98  Md.  145,  56  Atl.  390,  1  A.  &  E.  Ann.  Gas.  644,  holding  ac- 
cused cannot  be  permitted  to  call  members  of  grand  jury  to  impeach  indictments 
returned  by  them,  after  they  have  become  and  continue  to  be  part  of  records  of 
court. 

Secrecy  as  to  proceedings  In  grand  jury  room. 

Cited  in  Gitchell  v.  People,  146  111.  175,  37  A.  S.  R.  147,  33  N.  E.  757,  hold- 
ing  same  principle  forbidding  disclosure  by  grand  jurors,  applies  to  all  persons 
authorized  by  law  to  be  present  in  grand  jury  rooms. 

Distinguished  in  State  v.  Brewster,  70  Vt.  341,  42  L.R.A.  444,  40  Atl.  1037, 
holding  fact  that  state's  attorney  took  his  stenographer  with  him  into  grand  jury 
room  and  had  testimony  of  witnesses  taken  down  for  his  use  by  such  stenographer 
is  not  ground  for  abating  indictment. 
Powers  and  duties  of  grand  jurors. 

Cited  in  note  in  12  A.  S.  R.  914,  on  powers  and  duties  of  grand  jurors. 
Distinctive  degrees  of  murder. 

Cited  in  Smith  v.  State,  50  Conn.  193,  holding  allegation  that  offense  charged 
is  murder  in  first  degree  necessarily  charges  offense  was  committed  deliberately 
and  with  premeditation,  apd  vice  versa;  State  v.  Cross,  72  Conn.  722,  46  Atl. 
148,  holding  statute  is  in  substance,  that  murder  with  express  malice  is  murder 
in  first  degree,  but  murder  with  implied  malice  is  murder  in  second  degree,  ex- 
cept those  enumerated  cases  of  murder  with  implied  malice  expressly  made  mur- 
der in  first  degree;  Com.  v.  Ibrahim,  184  Mass.  255,  68  N.  E.  231,  holding  stat- 
ute  authorized  grand  juries  to  present  indictments  for  murder  in  second  degree. 

Operation  of  demurrer  to  plea  in  abatement. 

Cited  in  United  States  v.  Terry,  39  Fed.  355,  holding  when  allegations  of  plea 
in  abatement  contradict  record  or  can  only  be  proved  by  testimony  of  grand 
jurors  themselves,  demurrer  can  only  be  allowed  to  operate  as  objection  or 
exception  to  filing  or  allowance  of  plea;  Rush  v.  Foos  Mfg.  Co.  20  Ind.  App. 
515,  61  N.  E.  143,  holding  demurrer  cannot  be  carried  back  to  complaint,  because 
not  addressed  to  complaint. 
Indictment  of  woman  for  rape  on  female. 

Cited  in  State  v.  Burns,  82  Conn.  213,  72  Atl.  1083,  16  A.  &  E.  Ann.  Cas. 
465,  holding  that  woman  may  be  guilty  of  carnally  knowing  and  abusing  female 
child  by  aiding  and  abetting  man. 

36  AM.  REP.   64,   COOK  v.  JOHNSON,   4  7   CONN.    175. 
Validity  and  enforcement  of  contracts  In  restraint  of  trade. 

Cited  in  McCurry  v.  Gibson,  108  Ala.  451,  64  A.  S.  R.  177,  18  So.  806,  holding 
test  of  reasonableness  is  whether  it  affords  only  fair  protection  to  interests  of 
party  in  whose  favor  it  is  made  without  being  so  large  in  its  operation  or  duration 
as  to  interfere  with  interests  of  public;  O'Neal  v.  Hines,  145  Ind.  32,  43  N.  E. 
946,  holding  fact  restraint  is  indefinite  as  to  time  does  not  invalidate  contract; 
Southworth  v.  Davison,  106  Minn.  119,  19  L.R.A.(N.S.)  769,  118  N.  W.  363,  19 
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A.  &  E.  Ann.  Gas.  253,  holding  sale  of  goods  will  in  connection  with  busines 
not  void  because  unlimited  as  to  time;  Trenton  Potteries  Co.  v.  Oliphant,  56  X. 
J.  £q.  680,  89  Atl.  923,  holding  reasonableness  of  covenant  against  competitioB 
with  existing  business  is  tested  by  area  of  exclusion  from  competition  in  iti 
relation  to  territorial  extent  of  the  business;  Hulen  v.  Earel,  13  Okla.  246.  73 
Pac.  927,  holding  contract  in  restraint  of  trade  will  be  upheld  if  partial  or 
restricted  in  its  operation  in  respect  of  either  time  or  place  if  on  some  good 
consideration ;  and  if  affording  only  fair  protection  to  interests  of  party  in  whose 
favor  it  is  made,  and  not  so  large  in  its  operation  as  to  interfere  with  interest 
of  public;  West  Virginia  Transp.  Co.  v.  Ohio  River  Pipe  Line  Co.  22  W.  Va. 
600,  46  A.  R.  527,  holding  restrictions  allowed  must  depend  largely  on  character 
of  trade  or  business;  Cottington  v.  Swan,  128  Wis.  321,  107  N.  W.  336,  faoldii^ 
agreement  not  to  engage  in  livery  business  in  village  while  purchasers  of  business 
or  either  of  them,  or  their  heirs,  executors  or  administrators  should  be  engaged 
in  such  business  within  said  village  is  valid. 

Cited  in  reference  notes  in  60  A.  R.  317,  on  validity  of  contract  in  restraint 
of  trade;  4  A.  S.  R.  343,  on  contracts  in  restraint  of  trade;  69  A.  S.  R.  165, 
on  limitations  as  to  time  in  contracts  in  restraint  of  trade. 

Cited  in  notes  in  22  L.  ed.  U.  S.  316;  59  A.  R.  687, — on  agreements  in  restraint 
of  trade;  6  E.  R.  C.  451;  92  A.  D.  753, — on  validity  of  contracts  in  restraint  of 
trade;  92  A.  D.  754,  755,  on  restraint  as  to  time  in  contracts  in  restraint  of 
trade;  92  A.  D.  760,  on  restraint  as  to  space  in  contracts  in  restraint  of  trade; 
1  L.R.A.  457,  on  sustaining  valid  part  of  divisible  contracts  in  restraint  of 
trade;  4  L.R.A.  155,  on  validity  of  contracts  in  partial  restraint  of  trade;  24 
L.R.A.  (N.S.)  918,  926,  928,  on  validity  of  agreement  in  restraint  of  trade,  ah- 
ciliary  to  sale  of  business  or  profession,  as  affected  by  territorial  scope. 

Limited  in  Rakestraw  v.  Lanier,  104  Ga.  188,  69  A.  8.  R.  154,  30  S.  E.  735, 
holding  contract  not  to  engage  in   practice  of  medicine,  surgery  or  obstetrics 
in  certain  territory,  unlimited  as  to  time,  unenforceable. 
~  Remedy  by  injunction. 

Cited  in  Beatty  v.  Coble,  142  Ind.  329,  41  N.  E.  690,  holding  contract  not  to 
practice  profession  in  named  territory  enforceable  by  injunction. 

Cited  in  reference  note  in  50  A.  R.  242,  on  right  to  restrain  violation  of  agree- 
ment by  physician  not  to  practice  in  a  certain  locality. 
Restrictions  operative  within  radius  of  town  as  including  town  itself. 

Cited  in  Jennings  v.  Russell,  92  Ala.  603,  9  So.  421,  holding  statute  prohibits 
such  sale  within  limits  of  town  itself. 

36  AM.  REP.  67,  McMAHON  v.  SMITH,  47  OONN.  221. 
Contracts  void  as  trafficking  in  Justice. 

Cited  in  Goodrich  v.  Tenney,  144  111.  422,  36  A.  S.  R.  459,  10  L.R.A.  371,  33 
N.  £.  44,  holding  contract  to  obtain  testimony  of  absconding  debtor  and  others 
that  conveyance  of  debtor  to  certain  person  was  fraudulent,  consideration  for 
contract  being  percentage  of  amount  realized  out  of  creditors  claims  against 
such  debtor,  is  illegal;  Crowder  v.  Reed,  80  Ind.  1,  holding  individual  cannot, 
for  his  own  gain  or  benefit,  make  contract  which  may  thwart  or  obstniel 
prosecution  of  offenders. 

Cited  in  notes  in  37  A.  R.  204,  on  validity  of  contract  founded  on  considera- 
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"tion  contra  bonos  mores;  117  A.  S.  R.  523,  on  enforceability  of  contracts  com- 
pounding criminal  prosecutions;  16  L.R.A.(N.S.)  976,  on  effect  of  agreement 
lo  stifle  prosecution  upon  contract  to  pay  existing  indebtedness  or  the  value  of 
property  or  money  feloniously  obtained;  6  E.  R.  C.  392,  on  validity  of  agree- 
Tnents  to  stifle  criminal  prosecutions. 

Avoidance  of  contract  on  ground  of  duress  of  threats  to  imprison  rela- 
tive. 

Cited  with  special  approval  in  Watson  v.  Supplee,  15  W.  N.  C.  12,  discharg- 
ing rule  for  judgment  for  want  of  sufficient  affidavit  of  defense,  where  defense 
^was  that  note  sued  on  was  given  by  mother  to  prevent  threatened  prosecution 
of  her  son  on  charge  of  obtaining  goods  by  false  pretenses. 

Cited  in  Mills  v.  Swords  Lumber  Co.  63  Conn.  103,  26  Atl.  689,  holding  where 
-contract,  especially  if  one  of  suretyship,  is  obtained  from  one  under  such 
pressure  as  to  be  deprived  of  free  agency,  equity  will  not  only  refuse  to  aid 
party  in  whose  favor  it  is  made,  but  will  declare  same  void;  Gorringe  v.  Reed, 
23  Utah,  120,  90  A.  S.  R.  692,  63  Pac.  902,  holding  in  relation  to  husband  and 
wife  or  parent  and  child  each  may  avoid  contract  induced  and  obtained  by 
threats  of  imprisonment  of  other,  whether  threat  be  of  lawful  or  unlawful 
imprisonment;  City  Nat.  Bank  v.  Kusworm,  88  Wis.  188,  43  A.  S.  R.  880, 
26  L.R.A.  48,  69  N.  W.  564,  holding  note  obtained  from  wife  by  threats  to  pros- 
■cute  her  husband  void. 

Cited  in  reference  note  in  56  A.  S.  R.  480,  on  agreement  not  to  prosecute  as 
consideration  for  negotiable  instruments. 

Cited  in  notes  in  26  L.R.A.  49,  51,  on  contracts  procured  by  threats  to 
prosecute  relative  as  contrary  to  public  policy;  26  L.R.A.  60,  61,  on  contracts 
procured  by  threats  to  prosecute  husband  or  wife. 

36  AM.  REP.  70,  SEELKY  v.  WESTPORT,  47  CONN.  294. 
Injunction  to  restrain  collection  of  tax. 

Cited  in  Oregon  &  W.  M.  Sav.  Bank  v.  Jordan,  16  Or.  113,  17  Pac.  621, 
holding  unless  case  can  be  brought  under  some  one  of  heads  of  equity  juris- 
prudence, equity  will  not  ordinarily  interfere  unless  tax  be  illegal. 

Cited   in  notes   in   69   A.   D.   201,   on  grounds   for   equitable   interference  to 
restrain  collection  of  taxes;    10  L.R.A.  295,  on   injunction   against  tax  sales; 
22  L.R.A.  706,  on  injunction  against  collection  of  illegal  taxes. 
Recovery  of  money  paid  for  Illegal  tax. 

Cited  in  State  ex  rel.  McCardy  v.  Nelson,  41  Minn.  25,  4  L.R.A.  300,  42  N. 
W.  548,  holding  that  payment  under  protest,  of  illegal  tax  or  demand,  to 
avoid  imprisonment  or  seizure  and  sale  of  property,  is  not  voluntary,  and  may 
be  recovered  back,  and  that  principle  applies  also  where  real  property  is  in- 
volved; Montgomery  v.  Cowlitz  County,  14  Wash.  230,  44  Pac.  259,  holding 
payment  of  taxes  under  protest  to  prevent  cloud  upon  title  to  realty  does  not 
•constitute  voluntary  payment. 

«6  AM.  REP.  75,  WARD  v.  DICK,  47  CONN.  SCO. 
Repetitions  and  other  libels  as  evidence  of  malice. 

Cited  in  Cribble  v.  Pioneer  Press  Co.  34  Minn.  342,  25  N.  W.  710,  holding 
other  publications  by  defendant,  containing  substantially  same  imputationa 
and  that  sued  on  admissible  to  prove  actual  malice. 


Digitized  by 


Google 


36  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  1C60 

Cited  in  reference  note  in  43  A.  R.  392,  on  malice   in   libel   as   shown  br 
previous  publications  barred  by  statute  of  limitations. 

Distinguished  in  Paxton  v.  Woodward,  31  Mont.  196,  107  A.  S.  R.  416,  78 
Pac.  215,  3  A.  &  E.  Ann.  Cas.  546,  holding  instruction  to  jury  that  they  must 
find  for  defendant  if  damage  to  plaintiff  was  caused  partly  by  other  libek 
or  false  charges,  notwithstanding  they  found  also  damage  was  partly  caused 
by  publication  set  out  in  complaint  is  erroneous. 
Necessity  of  proof  of  libelons  words  as  pleaded. 

Cited  in  Haub  v.  Friermuth,  1  Cal.  App.  556,  82  Pac  571,  holding  plaintif 
not  entitled  to  recovery  upon  proof  of  words  not  set  forth  in  complaint,  or 
upon  failure  to  prove  slanderous  words  alleged. 
Failure  to  sustain  plea  of  Justiflcatlon  of  libel  or  slander  as  asgraTattoa. 

Cited  in  Yager  v.  Bruce,  116  Mo.  App.  473,  93  S.  W.  307,  holding  for  pk* 
of  truth  of  charge  against  plaintiff  to  be  considered  for  purpose  of  awarding 
punitive  damages  it  is  essential  that  jury  find,  not  only  that  it  was  improved 
but  that  it  was  filed  in  bad  faith;  Upton  v.  Hume,  24  Or.  420,  41  A.  S.  R. 
863,  21  L.R.A.  493,  33  Pac.  810,  holding  it  was  error  to  instruct  jury  unquali- 
fiedly that  if  defendant  failed  to  sustain  plea  of  justification  they  might  con- 
sider it  in  aggravation  of  damages,  where  defendant  gave  evidence  tending  to 
support  plea. 

Cited  in  note  in  91  A.  S.  R.  302,  on  effect  of  plea  of  justification  for  libel 
or  slander  in  aggravating  damages  or  as  evidence  of  malice. 
Malice  in  libel  as  Jury  question. 

Cited  in  Browning  v.  Powers,  —  Mo.  — ,  38  S.  W.  943,  holding  whether  then? 
was  good  faith  in  uttering  falsely  defamatory  charges  is  usually  question  for 
jury. 

S6  AM.  REP.   79,  BURRETT  ▼.  BELFY,  47  CONN.  S28. 
Rule  prohibiting  severance  of  cause  of  action. 

Cited  in  Claflin  v.  Mather  Electric  Co.  39  C.  C.  A.  241,  98  Fed.  699,  holding 
as  rule  is  for  benefit  of  defendant  he  may  waive  it  and  consent  to  diviBioD' 
Hall  V.  Paine,  47  Conn.  429,  holding  one  judgment,  though  for  part  only  of 
cause  of  action,  is  bar  to  another,  and  satisfaction  for  whole;  Wildman  v.  Wild- 
man,  70  Conn.  700,  41  Atl.  1,  holding  single  cause  of  action  cannot  be  split  in 
two;  Law  v.  McDonald,  62  How.  Pr.  340,  holding  damages  for  single  wrongful 
act  can  be  awarded  but  once,  and  in  one  suit  only;  Jarrett  v.  Self,  90  N.  C.  47S. 
holding  when  all  breaches  of  which  contract  is  susceptible  have  occurred  all 
which  can  be  must  be  included  in  one  action;  Bullard  v.  Thorpe,  66  Vt  599, 
14  A.  8.  R.  867,  2o  L.R.A.  605,  30  Atl.  36,  holding  judgment  or  part  of  one 
entire  demand  is  bar  to  any  other  suit  for  another  part. 

Cited  in  note  'in  11  L.R.A.  222,  on  necessity  for  joining  separate  causes  of 
action. 

Entire  or  divisible  causes  of  action. 

Cited  in  Peurrung  v.  Carter-Crume  Co.  110  Fed.  107,  holding  rule  does  not 
cover  instalments  not  due;  Hallack  v.  Gagnow,  4  Colo.  App.  360,  36  Pac  70, 
holding  that  if  contract  is  entire  there  is  but  one  action  allowed,  but  if  con- 
tract is  divisible,  each  obligation  as  it  becomes  due  is  subject  of  independent 
action,  and  that  if  plaintiff  has  vraited  until  all  demands  are  due  he  has  but 
one  action  for  whole,  while  if  he  sues  upon  a  portion  of  tiie  obligations  he 
must  include  all  then  due. 
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Accrual  of  right  to  sue  before  claim  is  fally  matured. 

Cited  in  Cole  v.  Fowler,  68  Conn.  450,  36  Atl.  807,  holding  when  amount  for 
which  one  is  entitled  to  sue  is  not  ascertained  and  he  can  sue  only  by  treating 
certain  outstanding  claims  as  credits  statute  of  limitations  does  not  begin  to . 
run  against  him  from  date  of  transaction  out  of  which  his  claim  arises  if  he 
does  not  elect  so  to  treat  such  outsanding  claims  and  bring  suit. 
Right  of  demandant  to  prove  and  recover  past  and  future  damages. 

Cited  in  Gulliver  v.  Fowler,  64  Conn.  556,  30  Atl.  852,  holding  tenant  sued 
for  rent  who  sets  up  counterclaim  sounding  both  in  contract  and  in  tort 
has  right  and  is  bound  to  prove  his  entire  damages;  Sax  v.  Detroit,  G.  H.  & 
M.  R.  Co.  125  Mich.  252,  84  A.  S.  R.  572,  84  N.  W.  314,  holding  where  theory 
is  that  plaintiff  had  contracted  for  employment  for  life  and  defendant  wrong- 
fully refused  further  employment,  jury  may  take  into  consideration  probable 
period  of  his  ability  to  perform  service  and  probable  duration  of  his  life  would 
be  element  in  problem. 
Prior  Judgment  as  bar. 

Cited  in  reference  note  in  12  A.  S.  R.  676,  on  prior  judgment  as  bar  to  main- 
tenance of  another  cause  of  action. 

36  A31.  REP.  86,  KENYON  v.  FARRIS,  47  CONN.  510. 
Liability  of  husband  for  money  furnished  distressed  or  deserted  wife 
for  necessaries. 

Cited  with  special  approval  and  distinguished  in  Leuppie  v.  Osbom,  62  N. 
J.  Eq.  637,  29  Atl.  433,  holding  where  wife  borrowed  money  for  support  of 
family  because  husband  was  so  sick,  weak  and  helpless  he  was  incapable  of 
doing  business,  husband's  estate  was  not  liable,  for  loan. 

Cited  in  Reed  v.  Crissey,  63  Mo.  App.  184,  holding  equity  allows  one  who 
has  lent  money  to  distressed  wife,  with  which  to  procure  necessaries,  to  stand 
instead  of  persons  supplying  same,  and  recover  of  husband  amount  actually 
paid  by  wife  out  of  money  loaned. 

Cited  in  reference  note  in  2  A.  S.  R.  664,  on  liability  of  husband  for  wife's 
necessaries. 

Cited  in  notes  in  64  A.  S.  R.  864,  on  effect  of  desertion  of  wife  on  her  prop- 
erty rights  and  power  to  contract,  etc;  98  A.  S.  R.  645,  on  loaning  money  to 
wife  to  buy  necessaries;  23  L.R.A.  132,  on  effect  of  payment  of  debt  .by  credi- 
tor of  wife. 

Disapproved  in  Skinner  v.  Tirrell,  159  Mass.  474,  38  A.  S.  R.  447,  21  L.R.A. 
673,  34  N.  E.  692,  holding  where  one  advances  money  to  wife  living  apart 
from  husband  which  she  expends  for  necessaries  equity  has  no  jurisdiction 
of  suit  to  recover  same  from  husband. 

36  AM.  REP.  89,  STATE  v.  HOYT,  47  CONN.  518. 
Right  to  have  Jury  polled  or  examined  under  oath. 

Cited  in  State  v.  Lee,  69  Conn.  186,  37  Atl.  75,  holding  accused  not  entitled, 
as  matter  of  strict  right,  to  have  jurors  examined  under  oath  the  matter  being 
left  largely  to  discretion  of  court;   White  v.  Archbald  School  Dist.  2  Pa.  Co. 
Ct.  1,  on  right  to  poll  jury  in^criminal  cases. 
Power  of  court  to  restrict  argument. 

Cited  in  Wingo  v.  State,  62  Miss.  311,  holding  that  limiting  counsel  to  one 
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hour  for  summing  up,  in  arson  case  was  error  where  evidence  wms  circumstas- 
tial. 

Cited  in  reference  note  in  46  A.  S.  R.  24,  27,  on  limitations  upon  argumect 
of  counseL 

Cited  in  note  in  25  L.R.A.(N.S.)  1028,  1031,  on  right  to  limit  time  of  argu- 
ment of  counsel  for  accused. 

Power  of  court  to  limit  number  of  counsel,  who  may  address  Jury. 

Cited  in  Lewandowski  v.  State,  70  Wis.  458,  36  N.  W.  21,  holding  action  of 
court  in  limiting  number  of  counsel  who  might  address  jury  was  not  error. 
Riglit  of  prisoner  to  be  asked  why  sentence  should  not  be  pronoanced. 

Cited  in  Gannon  v.  People,  127  111.  507,  11  A.  S.  R.  147,  21  N.  E.  525,  hold- 
ing omission  to  call  upon  defendant  to  say  why  he  should  not  be  sentenced 
is  no  ground  for  reversal  in  any  case;  People  v.  Palmer,  105  Mich.  56S,  6J 
N.  W.  656,  holding  that  failure  to  ask  accused  if  he  has  anything  to  say  ht- 
fore  pronouncement  of  sentence  is  not  ground  for  reversal. 

Cited  in  reference  notes  in  47  A.  R.  840,  on  effect  of  court's  failure  to  ntk 
one  convicted  of  murder  why  judgment  should  not  be  pronounced;   44   A.  S.  Fw 
424,  on  inquiry  as  to  whether  accused  has  anything  to  say. 
Right  of  peremptory  challenge. 

Cited  in  Brown  v.  State,  62  N.  J.  L.  666,  42  Atl.  811,  sustaining  constitution- 
ality of  statute  authorizing  trial  of  criminal  cases  by  struck  jury. 

Cited  in  note  in  31  L.R.A(N.S.)  820,  on  statute  affecting  challenges  to 
jury  as  ex  post  facto. 

Necessity   of   exhausting   peremptory   challenges   as   basis   for   error  in 
ruling  on  challenge  for  cause. 

Cited  in  State  y.  Smith,  49  Conn.  376,  holding  where  prisoner  has  failed 
to  exhaust  right  of  peremptory  challenge  overruling  of  challenge  for  cause  is 
not  ground  for  new  trial;  State  v.  Fourchy,  41  La.  Ann.  228,  25  So.  109,  hold- 
ing error  in  overruling  challenge  for,  cause  ground  for  reversal  where  accused 
has  been  obliged  to  exhaust  all  his  peremptory  challenges,  though  seating  of 
juror  obnoxious  to  accused  did  not  result;  State  v.  Reddington,  7  S.  D.  368, 
64  N.  W.  170,  holding  where  defendant  makes  no  attempt  to  use  his  unex- 
hausted peremptory  challenges,  it  must  be  presumed  jurors  by  whom  he  was 
tried  were  unobjectionable  to  him;  Davidson  v.  Bordeaux,  15  Mont.  245, 
38  Pac.  1075,  holding  party  undertaking  to  same  objections  to  overruling  chal- 
lenges for  cause  for  review  on  appeal  must  show  in  his  record  that  when  he 
finally  accepted  jury  he  has  no  peremptory  challenge  remaining. 
Challenge  of  Juror  for  expression  of  opinion. 

Cited  in  State  v.  Smith,  49  Conn.  376,  holding  removable  hypothetical  opin- 
ion not  a  disqualification;  State  v.  Sawtelle,  66  N.  W.  488,  32  Atl.  831,  hold- 
ing such  challenge  of  juror  is  challenge  to  favor  only. 
What  constitutes  actual  rendition  of  verdict  by  jury. 

Cited  in  Rookey  v.  State,  70  Conn.  104,  38  Atl.  911,  holding  assent  of  jury 
to  statement  by  clerk,  as  to  their  verdict  of  guilty  as  recorded  by  court  and 
said  upon  their  oaths  constitutes  actual  rendering  of  the  verdict. 
Evidence  of  intent  or  purpose. 

Cited  in  Mead  v.  Husted,  49  Conn.  336,  holding  in  action  of  trespass  and 
trespass  on  case  for  burning  at  different  times  of  several  of  plaintiffs'  bams 
evidence  of  defendant  having  been  seen  in  neighborhood  of  one  barn  while  it 
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'was  on  fire  and  of  threats  to  bum,  though  not  referring  to  specific  barn,  waa 
admissible;  State  v.  Cochran,  147  Mo.  504,  49  S.  W.  558,  holding  general  re- 
marks of  defendant  in  trial  for  murder  as  to  his  desire,  to  kill  some  person,  ad- 
missible against  defendant  as  threat  and  as  tending  to  show  malicious  and 
revengeful  spirit. 

Cited   in  notes  in  88   A.  D.   524,  on  admissibility  of  evidence  of  prisoner's 
threats  to  show  malicious  intent  in  murder  case;  89  A.  S.  R.  694,  on  admissi- 
bility of  indefinite  threats  by  defendant  in  homicide  case. 
General  reputation  as  evidence  of  insanity. 

Cited  in  Snell  v.  United  States,  16  App.  D.  C.  501,  holding  evidence  of  general 
reputation  as  to  mental  condition  not  admissible  to  prove  insanity;  Walker  y. 
^tate,  102  Ind.  502,  1  N.  E.  856,  holding  insanity  cannot  be  proved  by  reputa- 
tion. 

Cited  in  note  in  97  A.  D.  175,  on  evidence  of  hereditary  insanity. 
Burden  of  proof  of  insanity  in  criminal  case. 

Cited  in  State  v.  Lee,  69  Conn.  186,  37  Atl.  75,  holding  on  obligation  of  state 
in  first  instance  and  as  part  of  its  case  to  produce  evidence  of  sanity  of  ac- 
cused. 

Cited  in  reference  note  in  86  A.  D.  123,  on  burden  and  sufficiency  of  proof 
where  insanity  is  set  up  as  defense  to  crime. 

Cited  in  notes  in  97  A.  D.  176,  179,  on  burden  of  proof  when  insanity  set  up 
as  defense  to  crime;  36  L.R.A.  727,  728,  on  burden  of  proving  insanity  in  crimi- 
nal prosecution;  39  L.R.A.  744,  on  reasonable  doubt  of  insanity  in  criminal 
cases. 

Privileged  communications  between  husband  and  wife. 

Cited  in  Lloyd  v.  Pennie,  50  Fed.  4,  holding  communications  between  husband 
«ftid  wife  not  privileged  in  hands  of  third  persons;  Hammons  v.  State,  73  Ark. 
495,  108  A.  S.  R.  66,  68  L.R.A.  234,  84  S.  W.  718,  3  A.  &  E.  Ann.  Cas.  912. 
holding  incriminatory  letter  written  by  one  accused  of  murder  to  his  wife 
admissible  in  evidence  when  offered  by  third  person;  OToole  v.  Ohio  German 
F.  Ins.  Co.  159  Mich.  187,  24  L.R.A. (N.S.)  802,  123  N.  W.  795,  on  privileged 
communications  between  husband  and  wife;  State  v.  Ulrich,  110  Mo.  350,  19 
S.  W.  656,  holding  letters  of  husband  to  wife  inadmissible  where  produced  by 
wife  and  in  her  custody;  People  v.  Hayes,  140  N.  Y.  484,  37  A.  S.  R.  572,  23 
L.R.A.  830,  35  N.  E.  951,  9  N.  Y.  Crim.  Rep.  24  (affirming  70  Hun,  111, 
24  N.  Y.  Supp.  194,  10  N.  Y.  Crim.- Rep.  476),  holding  letters  from  wife  to 
husband  admissible  where  husband  had  given  them  to  his  mistress;  State  v. 
Nelson,  39  Wash.  221,  81  Pac.  721,  holding  letter  from  wife  to  husband  had 
lost  its  character  as  privileged  communication  where  offered  in  evidence  by 
officers  of  state;  Richards  v.  State,  55  Tex.  Crim.  Rep.  278,  116  S.  W.  587, 
holding  communications  made  between  husband  and  wife  in  presence  of  others 
not  privileged. 

Cited  in  note  in  29  A.  S.  R.  415,  on  letter  from  one  spouse  to  other  found  in 
possession  of  third  person  as  a  privileged  communication. 

Distinguished  in  Brown  v.  Brown,  53  Mo.  App.  453,  holding  letters  from 
wife  to  husband  produced  by  him  in  suit  for  divorce  inadmissible. 

S6  AM.  REP.  98,  STATE  v.  THOMAS,  47  CONN.  54«. 
Oiminality  of  keeping  place  where  intoxicating  liquors  are  ''reputed** 
to  be  sold  without  license. 

Cited  in  State  v.  Moriarity,  50  Conn.  415,  holding  acquittal  of  charge  of 
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keeping  liquors  for  purpose  of  sale  and  oonvietion  for  keeping  place  repuW 
to  be  one  where  liquors  were  kept  for  sale  both  charges  covering  same  tine 
may  stand  together ;  State  v.  Anderson,  82  Conn.  Ill,  72  Atl.  648,  holding  that 
person  cannot  be  convicted  of  keeping  house  merely  reputed  to  be  disorderly, 
but  which  was  not  such  in  fact. 

Disapproved  in  State  v.  Kartz,  13  R.  I.  528,  holding  statute  imposing  fine  oi 
imprisonment  upon   person  keeping  place   in   which  it  is   reputed   liquors  ar* 
kept  for  sale,  without  having  license  is  unconstitutional. 
Power  of  legislature  to  declare  place  for  sale  of  liquor  nnlawfol. 

Cited  in  Hartley  v.  Henretta,  35  W.  Va.  222,  13  S.  E.  375  (dissenting  opinion), 
on  right  of  legislature  to  declare  it  a  nuisance. 

Cited  in  note  in  28  L.  ed.  U.  8.  696,  on  constitutionality  of  laws  regiilatirg 
sale  of  liquor. 
Validity  of  statutes  declaring  presumptions  arising  from  certain  facts. 

Cited  in  Voght  v.  State,  124  Ind.  358,  24  N.  £.  680,  holding  statutes  under- 
taking to  make  proof  of  certain  facts  conclusive  of  guilt  are  unconstitutional 
while  those  which  merely  declare  statutory  presumptions  affecting  burden  of 
proof  are  valid;  State  v.  Bingham,  42  W.  Va.  234,  24  S.  E.  883,  holding  stotute 
construed  as  making  presumption  that  when  several  persons  unite  in  violence 
to  another  it  is  in  pursuance  of  conspiracy  conclusive  would  be  unconstitu- 
tional while  if  construed  as  making  such  presumption  rebuttable  it  is  valid; 
Rose  v.  State,  171  Ind.  662,  87  N.  E.  103,  17  A.  &  E.  Ann.  Cas.  228,  holding 
that  legislature  has  power  to  prescribe  what  shall  constitute  prima  facie  e^i- 
dence  of  certain  facts  in  cases. 

Cited  in  reference  note  in  2  A.  S.  R.  843,  on  constitutionality  of  act  making 
evidence  of  sale  of  liquor  prima  facie  evidence  of  its  illegality. 

Cited  in  notes  in  36  A.  S.  R.  684,  on  validity  of  statutes  creating  presump- 
tions in  prosecution  for  unlawful  sale  of  liquor;  1  L.R.A.(N.S.)  627,  on  power 
of  legislature  to  pass  statute  making  possession  of  liquor  prima  facie  evidence 
of  illegal  intent  to  violate  law. 

Distinguished  in  People  v.  Lyon,  27   Hun,   180,  denying  constitutionality  of 
law  making  fact  person  was  seen  to  drink  liquors  or  wines  on  premises  prima 
facie  evidence  that  occupant  sold  them  with  intent  they  should  be   drank  on 
the  premises. 
Jury  as  Judges  of  law  in  criminal  cases. 

Distinguished  in  State  v.  Main,  69  Conn.  123,  61  A.  S.  R.  30,  36  luR.A  623, 
37  Atl.  80,  holding  statute  requiring  submission  of  law  and  facts  to  jury  does 
not  mean  it  is  rightful  promise  of  jury  to  determine  true  construction  o^ 
constitution,  in  criminal  cases. 

Cited  as  overruled  in  State  v.  Gannon,  75  Conn.  206,  52  AtL  727,  holding 
jury  cannot  lawfully  disregard  law  as  stated  to  them  by  court. 

36    AM.    REP.    104,    BARTON    v.    BARBOUR,    8    MacARTHUR,    2U, 

Affirmed  in  104  U.  S.  126,  26  L.  ed.  672. 
Powers  and  duties  of  receiver. 

Cited  in  note  in  21  L.  ed.  U.  S.  448,  on  powers  and  duties  of  receiver. 
Necessity  of  obtaining  leave  of  court  to  sue  receiTer. 

Cited  in  Keen  t.  Breckenridge,  96  Ind.  69,  holding  complaint  in  action  to 
reach  or  disturb  property  in  possession  of  one  as  receiver,  not  containing  ave^ 
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nient  that  leave  to  bring  action  had  been  granted  by  proper  court  is  demur- 
rable. 

Cited  in  note  in  5  A.  S.  R.  316,  on  whether  leave  to  sue  receiver  of  railroad 
necessary. 

36  AM.  REP.  106,  HOIIiES  v.  UNITED  STATES,  3  MacARTH.  370. 
Separate  Tiolatlons  of  law  by  single  act. 

Cited  in  United  States  v.  Scott,  74  Fed.  213,  holding  counts  of  indictment  for 
soliciting   or    receiving    contributions    in    violation    of    civil    service    law    from 
more  persons  than  one  not  bad  for  duplicity. 
Single  or  multiple  larcenies. 

Cited  in  State  v.  Clark,  46  Or.  140,  80  Pac.  101;  Furnace  v.  State,  153  Ind. 
93,  54  N.  £.  441, — holding  larceny  of  goods  of  several  persons  at  same  time 
and  place  constitutes  but  one  offense;  State  v.  Mjelde,  29  Mont.  490,  75  Pac. 
87,  holding  taking  of  several  articles  of  property  belonging  either  to  one  or 
several  owners  at  same  time  and  place  constitutes  but  one  larceny;  Dalton  v. 
State,  91  Miss.  162,  124  A.  S.  R.  637,  44  So.  802,  holding  that  indictment  for 
larceny  of  several  pieces  of  property  belonging  to  different  owners,  is  not  demur- 
rable for  duplicity,  where  taking  and  asportation  are  shown  to  be  single. 

Cited  in  note  in  58  A.  D.  539,  on  question  that  same  offense  cannot  be  split 
and  prosecuted  twice. 

86  AM.  REP.   110,  HI7BER  t.  TEUBER,  8  MacARTH.  484. 
Primitive  damages  In  action  for  assault  and  battery. 

Cited  in  Johnston  v.  Johnston,  8  Mackey,  525,  holding  pimitive  damages  not 
recoverable. 

Cited  in  reference  note  in  44  A.  R.  152,  on  right  to  exemplary  damages  for 
assault  and  battery  without  showing  actual  malice. 

Cited  in  notes  in  8  E.  R.  C.  379;  50  A.  D.  770, — on  exemplary  damages  for 
acts  punishable  criminally. 

36  AM.  REP.  113,  VINSON  T.  BEVERIDGE,  8  MacARTH.  507. 
When  partnership  relation  exists. 

Cited  in  notes  in  18  L.R.A.(N.S.)  969,  on  what  is  a  partnership;  18  L.R.A. 
(X.S.)    986,  on   distinction   between   partnerships   inter   sese   and   partnerships 
in  respect  to  third  persons;   18  L.R.A.  (N.S.)    991,  on  partnership  liability  by 
estoppel. 
Participation  In  profits  as  evidence  of  partnership. 

Cited  in  Gibson  v.  Smith,  31  Neb.  354,  47  N.  W.  1052,  holding  participation 
does  not  per  se  make  person  partner. 

Cited  in  reference  note  in  51  A.  R.  65,  on  sharing  profits  as  constituting  part-* 
nership. 

Cited  in  notes  in  49  A.  R.  255,  on  participation  in  profits  as  rendering  the 
participator  a  partner;  18  L.R.A.(N.S.)  1032,  1036,  on  creation  of  partnership 
liability  by  taking  profits  as  compensation  for  work  and  labor  of  agents  and 
fenrants. 
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86  AM.  REP.  117,  HARRIACAN  ▼.  FIRST  BRYAN  BAPTIST  CMURCH, 

•  8   GA.    186. 
Ultra    Tires    contracts    of    corporation. 

Cited  in  reference  note  in  41  A.  R.  221|  as  to  what  contracts  of  corporation 
are  ultrm  Tires. 
Rlerhts  of  parties  on  contract  ultra  Tires  bnt  partly  performed. 

Cited  in  Day  v.  Spiral  Springs  Buggy  Co.  57  Mich.  146,  58  A.  R.  352,  23  N. 
W.  628,  holding  party  who  delivers  property  in  part  performance  of  contract  of 
purchase  made  by  corporation  without  power  to  do  so  may  recover  Talue  of 
property  delivered  and  corporation  cannot  recoup  damages  for  non-performance; 
Bath  Gaslight  Co.  v.  Claffy,  161  N.  Y.  24,  36  L.R,A.  664,  45  N.  E.  390  <  dis- 
senting opinion),  on  compelling  party  who  has  received  value  under  contract 
ultra  Tires  but  not  malum  prohibition  to  refund  after  rescission  by  other  party. 
Liability  of  railroad,  acting  without  charter,  for  injuries. 

Cited  in   note   in   52  A.  R.   358,  on   railroad's  liability   for  injuries    though 
acting  without  charter. 
Variance  as  to  Joint  or  scTcral  nature  of  contract. 

Cited  in  Cox  v.  Henry,  113  Ga.  259,  38  S.  E.  856,  holding  where  seTeral  art 
sued  by  attachment  on  alleged  joint  contract,  evidence  must  establish  joint  lia- 
bility or  plaintiff  cannot  recover. 

38  AM.  REP.  120,  HILL  T.  STATE,  88  GA.  578. 

Followed  without  discussion  in  Cox  v.  State,  105  Ga.  610,  31  S.  E.  650. 
Capacity  of  infant  to  commit  crime. 

Cited  in  reference  note  in  4  A.  S.  R.  210,  on  infant's  capacity  to  commit  crime. 

Cited  in  notes  in  70  A.  D.  497,  on  infant's  responsibility  for  crime  between 
ages  of  seven  and  fourteen;  36  L.R.A.  206,  on  presumption  as  to  criminal  lia- 
bility of  children  for  assault  and  battery. 

Invasion  of  province  of  Jury  by  instructions  as  to  presumption  to  be 
drawn  from  facts. 

Cited  in  Kinnebrew  v.  State,  80  Ga.  232,  5  S.  E.  56,  as  to  when  opinion  is  in- 
timated by  court  in  instructing  jury;  Griffin  v.  State,  86  Ga.  257,  12  S.  E.  4(»9. 
holding  it  error  to  instruct  that  if  stolen  goods  were  found  in  possession  of 
prisoner  presumption  of  prisoner's  guilt  would  be  raised  under  law;  Cuthbert 
v.  State,  3  Ga.  App.  600,  60  S.  E.  322,  holding  any  presumption  that  may  be 
drawn  from  unexplained  possession  of  fruits  of  crime  which  has  been  recent  I  j 
committed  is  one  of  fact  merely. 

Cited  in  note  in  101  A.  S.  R.  488,  on  presumption  of  guilt  from  possesr^sioD 
of  stolen  property. 
If  armless  error  in  charge  to  Jury. 

Cited  in  Luby  v.  State,  102  Ga.  633,  29  S.  E.  494,  holding  new  trial  would  not 
be  granted     where  finding  of  jury  was  correct  under  the  evidence. 
Definition  of  battery. 

Cited  in  State  v.  Robertson,  48  La.  Ann.  1067,  20  So.  296,  holding  battery 
includes  every  touching  or  laying  hold,  however  trifling,  of  another  person  or 
his  clothes  in  an  angry,  revengeful,  rude,  insolent  or  hostile  manner. 
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Form  of  indictment  for  assault  and  battery. 

Cited  in  Sims  v.  State,  118  Ga.  761,  45  S.  E.  621,  holding  indictment  for  as- 
sault and  battery  sufficient. 

36  AM.  REP.  126,  HARRIS  t.  TYSON,  63  GA.  620. 
Survival  of  action  for  tort. 

Cited  in  notes  in  63  A.  D.  648;  3  L.R.A.  213;  9  L.R.A.(N.S.)  1023,— on  abate- 
ment of  action  or  cause  of  action  for  breach  of  promise  of  marriage;  2  E.  R.  C. 
17,  on  survival  of  actions  of  tort  and  contract. 

36  AM.  REP.  128,  AfELSON  v.  DICKSON,  63  GA.  682. 
Disqualification  of  Judge  or  Juror  by  relationship  to  counsel. 

Cited  in  Crockett  v.  McLendon,  73  Ga.  85,  on  competency  of  juror  who  is 
second  cousin  of  attorney  for  plaintiff  having  fee  conditional  on  recovery; 
Roberts  v.  Roberts,  115  Ga.  259,  90  A.  S.  R.  108,  41  S.  E.  616,  holding  that  judge 
related  within  fourth  degree  of  consanguinity  or  affinity  to  counsel  for  applica- 
tion for  alimony  and  counsel  fees  is  disqualified. 

Cited  in  note  in  9  A.  S.  R.  755,  on  disqualification  of  juror  by  affinity. 

Right  of  litigant  to  Impartial  Jury. 

Cited  in  Pearcy  v.  Michigan  Mut.  L.  Ins.  Co.  Ill  Ind.  69,  60  A.  R.  673,  12 
N.  E.  98,  holding  it  is  of  high  importance  to  litigant  that  the  triers  of  his  cause 
should  be  impartial  and  disinterested  men;  Atlantic  Coast  Line  R.  Co.  v.  Bunn, 
2  Ga.  App.  305,  58  S.  E.  538,  holding  refusal  of  proper  request  that  disqualified 
jurors  be  excused  is  ground  for  new  trial. 
Challenge  to  Jurors. 

Cited  in  notes  in  20  L.  ed.  U.  S.  660,  on  causes  of  challenge  of  jurors  and 
their  qualifications;  41  L.  ed.  U.  S.  105,  on  challenges  to  jurors  and  to  the  array. 
Malice  and  want  of  probable  cause  as  essentials  of  malicious  prosecution. 

Cited  in  Wilcox  v.  McKenzie,  75  Ga.  73,  holding  action  to  recover  damages  for 
suing  out  and  levying  an  attachment,  and  for  instituting  proceedings  to  obtain, 
and  serving  summons  of  garnishment,  not  maintainable  without  proof  of  mal- 
ice and  want  of  probable  cause;  Lanier  v.  Kelly,  6  Ka.  App.  738,  65  S.  E.  692, 
to  the  point  that  if  eviction  is  accomplished  by  legal  process  tenant  cannot  sue 
in  trespass,  but  might  sue  in  malicious  prosecution  by  showing  malice  and  want 
of  probable  cause. 
"False"  imprisonment. 

Cited  in  Joiner  v.  Ocean  S.  S.  Co.  86  Ga.  238,  12  S.  E.  361,  holding  where 
arrest  is  by  valid  process  regularly  sued  out,  action  for  malicious  prosecution  ii 
only  remedy;  Page  v.  Citizens'  Bkg.  Co.  11  Ga.  73,  78  A.  S.  R.  144,  51  L.R.A. 
463,  36  S.  E.  418,  holding  imprisonment  resulting  under  valid  warrant  is  not 
false  imprisonment;  Michael  v.  Bacon,  6  Ga.  App.  331,  63  S.  E.  228,  holding 
that  imprisonment  from  arrest  under  valid  warrant  cannot  be  false  imprison- 
ment. 
Equitable  ground  of  set-off  in  proceeding  at  law. 

Cited  in  Hecht  v.  Snook  &  A.  Furniture  Co.  114  Ga,  921,  41  S.  E.  74,  on  right 
of  defendant  to  set  up  to  proceeding  at  law  any  equitable  ground  of  set-off  hs 
may  have  by  reason  of  insolvency. 
Am.  Rep.  Vol.  XVH.— 67. 
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36  AM.  REP.  129,  HOFFMAN  T.  BARTHELMESS,  63  GA.  759. 
I>etectlTe*8  right  to  Hen  on  property  obtained  from  wron^nl  holder. 

Cited  in  Jones'  Liens,  2d  ed.  §  495,  on  detective  officer's  right  to  lien  on  prop- 
erty of  which  he  obtains  possession  by  compelling  the  wrongful  holder  by  ar- 
rest, to  recall  it  before  delivery  to  the  owner  to  whom  he  has  sent  it. 

36  AM.  REP.   182,  ANGELO  v.  PEOPIiE,  99  UjIj.  209. 
Criminal  liability  of  children. 

Cited  in  reference  notes  in  40  A.  R.  750;  4  A.  S.  R.  210,— on  infant's  capaci- 
ty to  commit  crime. 

Cited  in  notes  in  70  A.  D.  497,  on  infant's  responsibility  for  crime  between 
ages  of  seven  and  fourteen;  36  L.R.A.  197,  on  criminal  liability  of  children; 
36  L.R.A.  200,  on  prima  facie  presumption  as  to  nonliability  of  children  crim- 
inally. 

Presamption  of  incapacity  to  commit  crime  In  Infants  between  seTcn 
and  fourteen. 

Cited  in  Singleton  v.  State,  124  Ga.  136,  holding  determination  of  capacity 
of  infant  defendant  to  commit  crime  taken  from  jury  by  unqualified  instruction 
they  ought  to  find  him  guilty  if  he  was  ten  years  of  age  and  they  believed  him 
guilty  as  charged;  Lammert  v.  Chicago  &  A.  R.  Co.  9  111.  App.  388,  holding 
under  statute,  infant  ten  years  old  is  presumably  both  incapable  of  crime  and 
ignorant  of  the  law;  State  v.  Adams,  76  Mo.  356,  holding  presumption  of  in- 
capacity of  infant  between  ages  of  seven  and  fourteen  years  to  commit  crime 
must  be  overcome  by  evidence  strong  and  clear  beyond  all  doubt  and  contra- 
diction; People  V.  Domenioo,  46  Misc.  309,  92  N.  Y.  Supp.  390,  19  N.  Y.  Crim. 
Rep.  8;  People  v.  Squazza,  40  Misc.  71,  81  N.  Y.  Supp.  254,  holding  imder  stat- 
ute, presumption  of  incapacity  of  infants  between  ages  of  seven  and  twelve 
to  commit  crime  can  only  be  overcome  by  affirmative  proof  of  capacity  to  un- 
derstand act  complained  of  and  to  know  its  wrongfulness;  State  v.  Fisk,  15  X. 
D.  589,  108  N.  W.  485,  11  A.  &  E.  Ann.  Cas.  1061,  holding  under  statute  pre- 
sumption of  incapacity  cannot  be  overcome  without  clear  proof  accused  knew 
wrongfulness  of  act  at  time  of  its  commission. 
Misconduct  of  counsel  in  argument  of  criminal  case. 

Cited  in  State  v.  Martel,  103  Me.  63,  68  Atl.  454,  holding  defendant's  case 
not  prejudiced  where  defendant's  counsel  interrupted  remarks  complained  of 
and  his  criticisms  and  objections  were  sustained  .by  court,  and  holding  also  new 
trial  in  such  case  should  be  sought  by  motion,  not  by  exceptions;  United  Stated 
V.  Musser,  4  Utah,  153,  7  Pac.  389  (dissenting  opinion),  on  duty  of  counsel  to 
refrain  in  argument  from  reference  to  matters  in  nature  of  evidence  not  in  proof 
before  jury, 
—  Comment  on  failure  of  accused  to  testify. 

Cited  in  Quinn  v.  People,  123  111.  333,  15  N.  E.  46;  Jackson  t.  People.  18  TIL 
App.  508;  Gilmore  v.  People,  87  111.  App,  128;  People  v.  Morris,  3  Cal.  App. 
1,  84  Pac.  463, — holding  judgment  reversible  on  ground  counsel  for  prosecu- 
tion remarked  to  jury  upon  failure  of  defendant  to  testify;  State  v.  Baldoser, 
88  Iowa,  55,  55  N.  W.  97,  holding  under  statute  new  trial  must  be  granted 
on  ground  counsel  for  state  stated  to  court  in  presence  of  jury  that  defense 
had  right  to  put  defendant  on  stand;  Reg.  v.  Corby,  30  N.  S.  330,  holding  de- 
fendant in  trial  for  larceny  entitled  to  new  trial  because  prosecutor  commented  o& 
fact  that  his  wife  did  not  testify  in  his  behall. 
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Distinguished  in  Petite  v.  People,  8  Colo.  518,  9  Pac.  622,  holding  judgment 
of  conviction  not  reversihle  on  ground  of  comment  to  jury  by  attorney  for  pros- 
ecution on  fact  defendant  did  not  testify;  Bradshaw  v.  People,  153  111.  156,  38 
N.  E.  652,  holding  judgment  of  conviction  of  abduction  not  reversible  because 
prosecutor  in  his  opening  argument  to  jury  said:  ''The  enticing  and  taking 
%way  of  the  prosecuting  witness  is  not  denied  by  the  defendant." 
Continent  by  oonrt  on  failure  of  accused  to  testify. 

Cited  in  Miller  v.  People,  216  111.  309,.  74  N.  E.  743,  holding  it  is  reversible 
error  for  court  to  say  to  jury  concerning  defendant:  "He  is  here  and  can  an- 
swer for  himself." 

Cited  in  reference  note  in  62  A.  S,  R.  772,  on  instructions  to  jury. 
Presumption  from  failure  to  examine  witness. 

Cited  in  reference  note  in  80  A.  S.  R.  811,  on  presxmiption  from  failure  to  ex- 
amine witness. 

36  AM.  KEF.   185,  PEOPIiE  EX.  RBL.  BRANSOM  T.  WALSH,  06  UJL. 

232. 
liegislative  control  of  streets,  parks,  and  other  public  property. 

Cited  in  Cicero  Lumber  Co.  v.  Cicero,  176  111.  9,  68  A.  S.  R.  165,  42  L.R.A. 
696,  51  N.  E.  758,  holding  legislature  has  authority  to  confer  upon  munici- 
pality power  to  limit  use  of  street  to  particular  purpose  benefiting  entire  public 
such  as  its  use  for  pleasure  driveway;  Harder's  Fire  Proof  Storage  &  Van  Co. 
V.  Chicago,  235  111.  58,  85  N.  E.  245,  14  A.  k  E.  Ann  Cas.  536,  holding  legis- 
lature may  authorize  municipalities  to  exact  license  fee  for  use  of  their  streets; 
Chicago  V.  Illinois  Steel  Co.  66  111.  App.  561,  on  power  of  legislature  concern- 
ing use  of  streets. 

Cited  in  reference  notes  in  35  A.  S.  R.  536,  on  state  control  over  property  held 
by  municipality  for  public  purposes;  68  A.  S.  R.  168,  on  legislative  control  over 
streets. 

—  Transfers  of  power  from  one  body  to  another. 

Cited  in  McCormick  v.  South  Park,  150  111.  516,  37  N.  E.  1075,  holding  leg- 
islature has  power  to  change  possession  and  control  of  public  trust  in  streets, 
regardless  of  where  fee  is  lodged;  Ward  v.  Field  Museum,  241  111.  496,  89  N.  E. 
731,  holding  that  park  boards  are  creatures  of  legislature  for  purpose  of  ad- 
ministering certain  functions  and  legislature  may  transfer  their  powers;  Chi- 
cago v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  242  111.  30,  89  N.  E.  648,  holding  that 
legislature  may  transfer  to  park  board  jurisdiction  over  streets  leading  to  park ; 
Simon  v.  Northrup,  27  Or.  487,  30  L.R.A.  171,  40  Pac.  560,  holding  legislature 
may  grant  control  of  city  highways  to  some  governmental  agency  other  than 
city;  Spring  Water  Co.  v.  Monroe,  55  Wash.  195,  104  Pac.  202,  to  the  point 
that  legislature  may  transfer  control  of  streets  to  body  foreign  to  corporation 
and   moneys  to   repair  same. 

Cited  in  reference  note  in  62  A.  S.  R.  98,  on  delegation  of  control  of  highways 
to  municipal  corporations. 

Cited  in  note  in  16  L.R.A.  695,  on  authority  of  legislature  to  remove  muni- 
cipality from  trusteeship. 

—  Establishment  of  parks  and  park  commissions. 

Cited  in  Wulf  v.  Kansas  City,  77  Kan.  358,  94  Pac.  207,  sustaining  constitu- 
tionality of  law  authorizing  establishment  of  parks  by  cities  of  designated 
class  and  levy  of  tax  by  park  commissioners  for  park  purposes;  West  Chicago 
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Park  V.  McMullen,  134  111.  170,  10  L.R.A.  215,  25  N.  E.  676,  sustaining  constito- 
tionality  of  statute  giving  cities  power  to  vest  control  of  streets  in  park  coen- 
missioners  for  park  and  boulevard  purposes. 
liocal  control  of  streets  and  parkways. 

Cited  in  Chicago  v.  Carpenter,  201  111.  402,  66  N.  E.  362,  holding  under  stat- 
ute jurisdiction  over  and  right  to  improve  street  running  longitudionallT 
along  and  adjoining  park  rests  in  park  commissioners  and  not  in  city;  Park  ▼. 
Adams  County,  3  Ind.  App.  636,  30  N.  E.  147,  holding  where  duty  of  caring  for 
streets  is  placed  by  legislature  upon  independent  public  agencies  to  be  exercised 
within  municipality  but  independent  of  control  by  it,  corporation  is  not  charge- 
able with  their  action,  or  negligence,  in  performance  of  their  duty. 
Legislative  control  over  political  subdivisions. 

Cited  in  McLean  County  v.  Bloomington,  106  111.  209,  holding  legislature  mij 
authorize  levy  of  special  assessment  by  city  upon  county  property  for  improve- 
ment of  adjacent  streets;  Richland  County  v.  Richland  Center,  59  Wis.  5@1, 
18  N.  W.  497,  holding  fund  derived  frobi  liquor  licenses  in  village,  even  if 
granted  to  county  absolutely  by  legislature  may  be  taken  from  it  by  legisla- 
ture. 
Capacity  in  which  city  holds  fee  of  street. 

Cited  in  Holm  v.  Windsor,  38  111.  App.  650;  Chicago  v.  Union  Bldg.  Assa 
102  111.  379,  40  A.  R.  698, — ^holding  city  holds  fee  of  streets  for  use  of  entire 
public,  not  for  use  of  citizens  of  city  alone;  Smith  v.  McDowell,  148  111.  51, 
22  L.R.A.  393,  35  N.  E.  141,  holding  statutory  power  of  municipal  corpora- 
tions to  vacate  streets  is  not  absolute  to  be  exercised  in  discretion  of  munici- 
pal authorities,  without  regard  to  public  necessity  of  such  action. 
Status  of  park  commissioners. 

Cited  in  West  Chicago  Park  v.  Western  U.  Teleg.  Co.  103  111.  33,  holding 
park  commissioners  are  corporate  authorities  and  have  power  to  condemn  land 
for  purpose  of  connecting  their  own  park  district  with  that  of  another  board  of 
commissioners. 

Distinguished  in  West  Chicago  Park  v.  Chicago,  152  111.  392,  38  N.  E.  697, 
holding  park  commissioners  are  municipal,  not  quasi  municipal  corporations. 
Change  in  uses  of  public  lands. 

Cited  in  Clingman  v.  Worlds'  Columbian  Exposition,  3  111.  C.  C.  462,  holding 
that  legislature  has  power  to  divert  use  of  park  land  to  other  than  park  pur- 
poses. 

Distinguished  in  Davis  v.  Nichols,  39  111.  App.  610,  holding  land  in  use  as 
public  square  of  village  cannot  be  appropriated  for  school  house  site. 
Questioning  legality  of  acts  of  public  officers. 

Cited  in  Hogue  v.  Corbit,  156  111.  540,  47  A.  S.  R.  232,  41  N.  E.  219,  on 
presumption  that  public  officer  has  done  his  duty,  when  legality  of  his  acts 
is  questioned  collaterally;  Aldis  v.  South  Park,  171  111.  424,  49  N.  E.  565,  hold- 
ing legality  of  action  under  which  park  commissioners  acquire  street  may  be 
tested  by  quo  warranto. 

36  AM.  REP.   148,  CRAW  v.  TOLONO,   96  UjIj,   255. 
Distinction  between  special  taxation  and  special  assessments. 

Cited  in  Illinois  C.  R.  Co.  v.  Decatur,  147  U.  S.  190,  37  L.  ed.  132,  13  Sup. 
Ct.   Rep.    293    (affirming    126   HI.    92,   1    L.RA.    613,   18   N.   K.    815),    holding 
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whether  called  special  taxes  or  special  assessments  costs  laid  upon  contiguous 
property  for  grading  and  paving  streets  are  charges  for  local  improvement  cast 
upon  contiguous  property  upon  assumption  it  has  received  benefits  and  they 
axe  not  taxes  proper;  Enos  v.  Springfield,  113  111.  65,  holding  statutory  provi- 
sions for  ascertaining  benefits  on  special  assessment  proceedings,  have  no  bear- 
ing in  proceeding  by  special  taxation;  Sterling  v.  Gait,  117  111.  11,  7  N.  E.  471, 
holding  special  assessment  cannot  exceed  benefits  property  will  derive  from 
improvement,  and  owner  has  right  to  have  this  question  passed  on  by  jury,  and, 
if  dissatisfied,  to  have  their  decision  reviewed  by  appellate  tribunal,  while,  in 
■case  of  special  taxation,  jury  have  nothing  to  do  with  amount  assessed  upon 
contiguous  property;  Davis  v.  Litchfield,  145  111.  313,  21  L.R.A.  663,  33  N.  E. 
888,  holding  special  taxation  diflTers  from  assessment  for  special  benefits  only, 
that  in  the  one  benefits  are  ascertained  in  mode  prescribed  by  law;  in  the  other, 
they  are  determined  by  municipal  authority;  Davis  v.  Litchfield,  156  111.  384, 
40  N.  E.  354,  holding  where  local  improvement  is  to  be  made  by  special  as- 
sessment owners  of  property  assessed  have  right  to  have  question  of  benefits 
passed  on  by  jury,  but  such  right  does  not  exist  where  proceeding  is  by  special 
taxation  of  contiguous  property. 

Cited  in  notes  in  3  L.R.A.  472,  on  special  taxation  and  special  assessment; 
35  L.R.A.  34,  on  distinction  in  meaning  between  the  phrases  "local  assessment" 
and  "taxation." 
Enforcement  of  special  tax  or  assessment  In  personam. 

Cited  in  Virginia  v.  Hall,  96  111.  278,  holding  cost  of  sidewalk  constructed  by 
municipality  cannot  be  made  personal  charge  against  abutting  property  owners; 
Owners  of  Lands  v.  People,  113  111.  296,  holding  special  assessment  upon  prop- 
erty specially  benefited  by  proposed  improvement,  is  not  charge  against  person, 
but  only  against  property  specially  assessed;  Shepherd  v.  Sullivan,  166  111. 
78,  47  N.  E.  720,  holding  action  of  debt  will  not  lie  against  abutting  property  own- 
er by  city  to  collect  cost  of  constructing  sidewalk;  Job  v.  Alton,  189  111.  256,  82 
A.  S.  R.  448,  59  N.  E.  622;  Illinois  C.  R.  Co.  v.  People,  170  111.  224,  48  N.  E. 
215, — holding  statute,  providing  modes  of  determining  cost  of  sidewalks  and 
of  collecting  special  taxes  therefor,  constitutional  except  in  regard  to  provi- 
sions making  lot  owner  personally  liable;  Hoover  v.  People,  171  111.  182,  49 
X.  £.  367,  holding  judgments  for  special  taxes  are  in  rem;  Lemont  v.  Jenks, 
197  III.  363,  90  A.  S.  R.  172,  64  N.  E.  362,  holding  neither  special  tax  nor 
special  assessment  is  personal  charge;  Marshall  v.  People,  219  111.  99,  76  N. 
E.  70,  holding  special  tax  warrant  void  in  so  far  as  it  authorizes  an  execu- 
tion; Louisville  N.  A.  &  C.  R,  Co.  v.  State,  8  Ind.  App.  377,  35  N.  E.  916, 
holding  tax  levied  for  making  public  improvements  such  as  roads,  streets,  side- 
walks, alleys,  drains,  sewers,  etc.,  contiguous  to,  or  of  special  benefit  to  par- 
ticular lands,  is  not  personal;  Edward  C.  Jones  Co.  v.  Perry,  26  Ind.  App.  554, 
57  N.  E.  583  (dissenting  opinion),  on  constitutionality  of  statutes  authorizing 
personal  judgment  against  property  owners  for  street  improvement;  Raleigh  v. 
Peace,  110  N.  C.  32,  17  L.R.A.  330,  14  S.  E.  521,  holding  that  statute  author- 
izing personal  judgment  for  special  assessments  for  local  improvements  is  un- 
constitutional. 

Cited  in  notes  in  42  A.  S.  R.  660,  on  personal  liability  for  assessments: 
133  Am.  St.  R.  936,  as  to  whether  a  personal  liability  may  be  created  for  an 
assessment;  35  L.R.A.  62,  on  power  to  create  personal  liability  for  local-im- 
provement assessments. 

Distinguished  in  Colfax  Highway  Comrs.  v.  East  Lake  Fork  Special  Drainage 
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Dist  127  111.  581,  21  N.  E.  206,  holding  benefits  of  drainmge  assessed  agaiBift 
public  roads,  though  assessed  because  of  ownership  of  the  property  are  not  charge 
against  that  or  any  other  specific  property,  but  simply  charge  against  mmie^ 
ipality  in  which  roads  lie,  to  be  paid  from  its  revenues;  Dewey  v.  D« 
Moines,  101  Iowa,  416,  70  N.  W.  605,  sustaining  c<m8titutionality  of  statute 
authorizing  personal  judgment  against  property  owner  for  amount  of  special 
assessment  for  street  improvements;  Storrie  v.  Ck>rte8,  00  Tex.  283,  35  L.RJL 
666,  38  8.  W.  154,  holding  cost  of  street  improvement  may  be  made  perscma) 
charge  against  person  of  property  owner. 

Limited  in  Illinois  C.  R.  Co.  v.  East  Lake  Fork  Special  Drainage  Dist.  129 
111.  417,  21  N.  B.  025,  holding  personal  judgment  could  not  be  levied  against 
corporation  for  amount  of  special  assessment  for  drainage. 
lilmitation  of  special  tax  or  assessment  to  benefits  accruing. 

Cited  in  Bloomington  v.  Chicago  &  A.  R.  Co.  134  IlL  451,  26  N.  £.  366,  hold- 
ing special  taxes  for  local  improvements  like  special  assessments  are  justified 
on  ground  that  subject  of  tax  receives  an  equivalent;  Kuehner  v.  Fre^>ort,  143 
111.  02,  17  L.RJL  774,  32  N.  E.  372,  holding  special  taxation  is  justifiaUe  oalj 
upon  basis  of  benefits  to  property  taxed  by  making  of  improvement  for  whidi 
levied;  Lightner  v.  Peoria,  150  111.  80,  37  N.  E.  69,  holding  imposition  of  spe- 
cial tax  to  defray  cost  of  improvement  is,  of  itself  a  determination  that  bene- 
fits to  contiguous  property  will  be  as  great  as  imposed  burden;  Rich  v.  Chicago, 
152  111.  18,  38  N.  E.  255,  holding  in  making  special  assessments  for  local  im- 
provements measure  of  benefits  assessed  is  to  be  determined  by  increased  market 
value  of  res  against  which  assessment  is  made;  Gauen  v.  Moredock  &  I.  L. 
Drainage  Dist.  No.  1,  131  111.  446,  23  N.  E.  633,  on  limitation  of  assessments 
by  drainage  districts  to  property  benefited. 

Cited  in  notes  in  14  L.R.A.  759,  on  right  to  charge  burden  of  street  improve- 
ments on  abutting  lot  directly;  17  L.R.A.  330,  on  constitutionality  of  frontags 
rule  of  assessment;  28  L.R.A.(N.S.)  1153,  1169,  1196,  on  assessments  for  im- 
provements by  front-foot  rule. 

Limitations  on  power  of  municipality  to  tax  or  assess  for  local  improve* 
ments. 

Cited  in  Wilbur  v.  Springfield,  123  111.  395,  14  N.  E.  871;  Springfield  v.  Green, 
120  111.  269,  11  N.  K  261, — holding  ordinance  requiring  assessment  upon  abut- 
ting property  of  cost  of  improving  street  or  sidewalk  according  to  proportional 
frontage  not  unconstitutional  where  cost  is  to  be  raised  by  special  taxation; 
Bloomington  v.  Chicago  &  A.  R.  Co.  134  III.  451,  26  N.  E.  366,  holding  power 
of  city  council  to  declare  what  shall  be  a  local  improvement  is  an  implied  pow- 
er and  ordinance  exercising  it  must  be  reasonable,  otherwise  it  is  void;  Bloom- 
ington V.  Latham,  142  111.  462,  18  L.R.A.  487,  32  N.  E.  506,  holding  ordinance 
requiring  judgment  in  condemnation  for  land  taken,  and  damages  for  land  not 
taken  to  be  assessed  back  by  special  taxation  upon  abutting  property  in  propor- 
tion to  frontage  is  unreasonable;  People  ex  rel.  Gleason  v.  Yancey,  167  HI. 
255,  47  N.  E.  621,  on  power  of  cities  to  impose  special  taxation  upon  con- 
tiguous property  for  local  improvements;  Job  v.  Alton,  189  111.  256,  82  A.  S.  R. 
448,  69  N.  E.  622,  holding  property  owner  protected  against  abuse  of  power  of 
cities  and  villages  to  impose  special  taxation  upon  contiguous  property  for 
local  improvements  by  requirement  that  ordinances  must  be  reasonable  to  bo 
valid. 
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C^ted  in  note  in  .35  L.R.A.  38,  on  liability  to  local  assessment  for  benefits, 
of  public  property  exempt  from  taxation. 

Limited  in  McLean  County  v.  Bloomington,  106  111.  209,  holding  city  may 
levy   special   assessment  upon   county   property   for   improvement  of   adjacent 
streets. 
Ck>nclusiTeness  of  amounts  of  special  tax  or  assessment. 

Cited  in  Hull  v.  People,  170  111.  246,  48  N.  E.  084,  holding  prior  to  amendment 
of  1895,  to  City  and  Village  Act,  question  whether  special  tax  was  based  on  bene- 
fits equivalent  thereto  could  be  conclusively  determined  by  city  council;  Pier- 
son  V.  People,  204  III.  456,  68  N.  E.  383,  holding  determination  by  city  council 
that  sidewalk  should  be  constructed  by  special  taxation  is  determination  that 
property  specially  taxed  is  benefited  to  extent  of  special  tax;  Harris  v.  Peo- 
ple, 218  m.  439,  75  N.  E.  1012,  holding  same  as  to  same  determination  by  vil- 
lage board;  Palmer  v.  Danville,  154  III.  156,  38  N.  E.  1067,  holding  validity  of 
ordinance  levying  tax  for  local  improvement,  also  of  proceedings  thereimder, 
subject  to  attack  in  and  review  by  courts;  East  St.  Louis  v.  Illinois  C.  R.  Co. 
238  111.  296,  87  N.  E.  407,  holding  that  courts  can  review  apportionment  of  spe- 
cial assessments  for  local  improvements. 
Reassessment  of  speecial  assessment. 

Cited  in  note  in  6  L.RJL  803,  on  reassessment  of  special  assessment  for  local 
improvement. 

What  constitutes  tax. 

Cited  in  East  St.  Louis  ▼.  Trustees  of  Schools,  102  111.  489,  40  A.  R.  606,  hold- 
ing license  is  not  a  tax  within  meaning  of  constitution  and  statutes. 

36  AM.  REP.  147,  COMPTON  v.  BUNKER  HILIj  BANK,  96  ILL.  SOI. 
Duress  by  threat  of  imprisonment  or  arrest. 

Cited  in  Loan  &  Protection  Asso.  v.  Holland,  63  111.  App.  58,  holding  threat 
must  be  of  unlawful  use  of  process  in  order  to  be  coercion;  Sanford  v.  Sorn- 
borger,  26  Neb.  295,  41  N.  W.  1102,  holding  contracts  made  under  fear  of  un- 
lawful imprisonment  can  be  avoided  for  duress  while  those  made  under  fear  of 
lawful  imprisonment  cannot  be;  Phillips  v.  Henry,  160  Pa.  24,  40  A.  S.  R.  706, 
28  Atl.  477,  as  to  whether  threat  of  lawful  arrest  constitutes  duress. 

Cited  in  reference  note  in  15  A.  S.  R.  463,  on  essentials  of  duress. 

Cited  in  notes  in  26  L.R.A.  52,  on  relief  in  equity  against  contracts  procured 
by  threats  to  prosecute  relative;  26  L.R.A.  60,  on  contracts  procured  by  threats 
to  prosecute  husband  or  wife. 
Duress  by  third  person. 

Cited  in  Schultz  v.  McLean,  93  Cal.  329,  28  Pac.  1053,  holding  equity  will 
cot  relieve  a  partaker  in  wrong  doing  as  against  a  third  person ;  Cason  v.  Cason, 
116  Tenn.  173,  93  S.  W.  89,  holding  duress  by  third  party  will  not  avoid  deed 
as  to  grantee  having  no  knowledge  of  the  duress;  Rock  ▼.  Mathews,  35  W.  Va, 
631,  14  L.R.A.  508,  14  S.  E.  137,  on  validity  of  security  taken  by  a  surety  when 
obtained  by  duress  by  party  not  acting  for  surety. 

Cited  in  reference  note  in  30  A.  S.  R.  338,  on  duress  per  minas. 

Distinguished  in  Thompson  ▼.  Niggley,  53  Kan.  664,  26  L.R.A.  803,  35  Pac 
290,  holding  one  has  no  right  to  enforce  civil  demand  by  threats  of  prosecution 
for  offenses  in  no  wise  connected  with  such  demand. 
Validity  of  deed  given  in  consideration  of  stay  of  prosecution. 

Cited  in  Gregor  v.  Hyde,  10  C.  C.  A.  290,  27  U.  S.  App.  75,  62  Fed.  107, 
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holding  under  local  statutes  deed  could  not  be  set  aside  on  ground  of  threat  to 
prosecute  grantor's  son,  where  threat  was  of  lawful  prosecution  if  made  u 
alleged;  Shattuck  v.  Watson,  63  Ark.  147,  7  L.R.A.  661,  13  S.  W.  516,  holdinf 
relief  cannot  be  granted  to  father  against  notes  and  mortgage  executed  bv 
him  in  consideration  that  his  son,  who  was  guilty  of  felony,  would  not  be  prosf- 
cutcd;  Burton  v.  McMillan,  62  Fla,  228,  11  L.R.A.(N.S.)  159,  42  So.  879, 
holding  neither  party  can  assert  any  right  imder  deed  illegal  because  given  in 
consideration  of  compounding  a  felony;  Turley  v.  Edwards,  18  Mo.  App.  676, 
holding  if  mother  knowingly,  and  without  compulsion  executes  notes  and  deed 
of  trust  in  consideration  that  her  son  be  not  prosecuted,  she  can  have  no  stand- 
ing in  equity  for  affirmative  relief. 
—  Deed  by  wife  to  save  husband. 

Cited  in   Barhydt  v.   Clark,  12  111.  .App.  646,  on  execution  of   deed   of  ber 
separate  property  by  wife  to  save  her  husband  from  arrest  or  prosecution- 
Cited  in  note  in  38  A.  R.  624,  on  avoidance  of  deed  executed  by   married 
woman  in  consequence  of  threats. 

Distinguished  in  Burton  v.  McMillan,  62  Fla.  469,  120  A.  S.  R.  220,  8  L.R-A. 
(N.S.)  991,  42  So.  849,  11  A.  &  E.  Ann.  Cas.  380,  holding  maxim  "in  pari 
delicto"  inapplicable  to  case  of  married  woman  who  sues  to  set  aside  deed  of 
her  separate  property  made  by  her  under  threats  to  prosecute  her  husband, 
whether  lawfully  or  unlawfully,  when  she  was  sick  and  nervous  and  did  not 
have  abundant  opportunity  to  consider  and  take  advice. 
Denial  of  relief  to  wrong  doer. 

Cited  in  Fast  v.  McPherson,  98  111.  496,  holding  neither  party  allowed  to 
base  right  upon  allegation  of  his  or  her  participation  in  unlawful  or  fraudu- 
lent act. 

Cited  in  note  in  113  A.  S.  R.  726,  on  rule  of  pari  delicto. 
Liability  for  misrepresentations. 

Cited  in  notes  in  85  A.  S.  R.  370,  on  liability  for  misrepresentations  la- 
directly  made  to  complaining  party;  86  A.  S.  R.  374,  on  liability  of  vendor  for 
misrepresentations  indirectly  made  to  vendee. 

36  AM.  REP.  151,  ROY  ▼.  GOINGS,  96  ILL.  861. 

Right  to  take  possession  under  insecurity  clause  of  chattel  mortgage. 

Cited  in  Feller  v.  McKillip,  109  Mo.  App.  61,  81  S.  W.  641;  Sills  v.  Haww, 
14  Colo.  App.  157,  59  Pac.  422, — holding  right  of  mortgagee  to  decide  for  him- 
self whether  he  is  unsafe  in  his  security  is  subject  to  limitation  that  his  judg- 
ment must  be  exercised  in  good  faith  upon  reasonable  grounds  or  probable 
cause;  Hogan  v.  Akin,  181  111.  448,  55  N.  E.  137,  holding  discretion  given  to 
mortgagee  is  not  arbitrary,  but  he  must  exercise  his  judgment  in  good  faith, 
and  have  grounds  for  feeling  himself  insecure  which  amount  to  probable  cause: 
Grady  v.  Smith,  14  111.  App.  305,  holding  taking  by  mortgagee  justified  where 
mortgagor  was  of  doubtful  responsibility,  part  of  mortgaged  property  was  in 
possession  of  third  person  claiming  same,  part  had  been  removed  to  another 
county  and  mortgagor  was  about  to  remove  and  take  the  remainder;  Ley  v.  Reitz, 
26  111.  App.  615,  holding  mortgagee  must  have  had  reasonable  and  probable 
ground  for  feeling  insecure;  Slingo  v.  Steele- Wedeles  Co.  82  111.  App.  139, 
holding  seizure  not  justified  where  only  change  between  time  of  giving  mort- 
gage and  seizure  was  release  of  attachment  levy  on  part  of  mortgaged  property 
on  ground  of  its  exemption;   Tanton  v.  Boomgaarden,  111  IlL  App.  37,  hold- 
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ing  mortgagee  must  feel  insecure  from  some  reasonable  or  probable  cause  even 
though  mortgage  provides  he  may  foreclose  before  maturity  if  he  feels  insecure 
**with  or  without  apparent  cause;"  Watson  v.  Cudney,  144  111.  App.  624,  hold- 
ing that  in  order  to  foreclose  chattel  mortgage  under  insecurity  clause  facts 
must  be  stated  showing  reasons;  Meyer  v.  Michaels,  69  Neb.  138,  95  N.  VV.  63, 
holding  grounds  must  be  such  as  did  not  exist  or  were  not  known  to  mortgagee 
at  time  of  taking  mortgage;  Allen  v.  Vose,  34  Hun,  57,  holding  where  evidence 
established  that  mortgagee  in  good  faith  believed  himself  insecure  he  had  right 
to  take  possession;  Barrett  v.  Hart,  42  Ohio  St.  42,  51  A.  R.  801,  holding 
mortgagee  should  act  in  good  faith,  and  his  judgment  should  be  controlled  by 
facts  arising  after  making  of  mortgage,  and  in  regard  to  condition  of  prop- 
erty mortgaged;  SchouweUer  v.  Hough,  7  S.  D.  163,  63  N.  W.  776,  holding 
mortgagees  under  mortgage  giving  right  of  foreclosure  at  any  time  property 
mortgaged  depreciated  in  value  or  they  deemed  themselves  insecure,  entitled  to 
relief  in  foreclosure  proceedings  upon  proof  of  material  depreciation  or  of  other 
facts  sufficient  to  justify  feeling  of  insecurity. 

Cited  in  reference  notes  in  54  A.  R.  718,  on  eflFect  of  chattel  mortgage  allow- 
ing mortgagee  to  take  possession  when  he  deems  himself  insecure;  3  A.  S.  R. 
289,  on  effect  of  chattel  mortgage  authorizing  mortgagee  to  take  possession 
whenever  he  may  "deem  himself  in  danger  of  losing  said  debt." 

Cited  in  notes  in  17  L.R.A.  210;  51  A.  R.  805,  806,— on  effect  of  chattel 
mortgage  allowing  mortgagee  to  take  possession  if  he  shall  deem  himself  un- 
safe; 23  L.R.A.  783,  on  effect  of  taking  possession  under  "danger,"  "safety,"  or 
"insecurity"  clause  in  chattel  mortgage. 

Rights  of  mortgagee  on  taking  property  under  terms  of  mortgage. 

Cited  in  Aultman  v.  Silvis,  39  111.  App.  164,  holding  where  mortgage  pro- 
vides that  if  property  is  seized  on  mesne  or  final  process  during  life  of  mort- 
gage, mortgagee  may  declare  whole  debt  due  and  immediately  take  property, 
by  acts  of  mortgagee  in  doing  so,  his  right  to  immediate  possession  becomes 
absolute. 

Contract  rights  determinable  at  discretion  of  party. 

Cited  in  Bush  v.   Koll,  2  Colo.  App.  48,  29  Pac.  919    (dissenting  opinion), 
on   rule  that  law  will   say  contracting  party  is   satisfied  with   that  which   it 
says  he  in  reason  ought  to  be  satisfied  with. 
Effect  of  mortgage  on  after  acquired  property. 

Cited  in  notes  in  76  A.  D.  723,  on  effect  of  mortgage  on  after-acquired 
personal  property;  76  A.  D.  729,  on  effect  of  mortgagor's  new  act  after  acquisi- 
tion of  subsequently  acquired  property;  5  E.  R.  C.  138,  as  to  what  personal 
property  may  be  mortgaged. 

86  A3f.  REP.  157,  OTIS  ▼.  GROSS,  96  Ilili.  612. 
Rights  of  general  depositor  in  case  of  bank's  insolvency. 

Cited  in  Mutual  Acci.  Asso.  v.  Jacobs,  141  111.  261,  33  A.  S.  R.  302,  16  L.R.A. 
516,  31  N.  E.  414  (affirming  43  111.  App.  346),  holding  relation  of  debtor  and 
creditor  is  created  by  general  deposit;  Bayor  v.  American  Trust  &  Sav.  Bank, 
157  111.  62,  41  N.  E.  622,  holding  depositor  whose  deposit  is  evidenced  by 
certificate  of  deposit  cannot  in  case  of  insolvency  of  bank  recover  full  amount 
from  assignee  of  bank  on  ground  of  unperformed  agreement  of  bank  to  create 
specific  fund;  Shute  v.  Hinman,  34  Or.  578,  47  LJLA.  ^-65,  58  Pac.  882,  holding 
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general   deposit   cannot  be   impressed   with   trust  after  -bank   in   whick   it   it 
placed  has  made  general  assignment. 

Cited  in  note  in  5  L.R.A.(N.S.)  889,  on  right  to  preference  in  respect  of  piob- 
lic'^funds  deposited  in  bank  which  subsequently  becomes  insolvent. 

Nature  of  deposit  when  made  by  officer  of  court. 

Cited  in  Retan  v.  Union  Trust  Co.   134  Mich.   1,  95  N.  W.   1006,   holding 
money  deposited  by  register  in  chancery  not  special  deposit. 
Following  trust  funds. 

Cited  in  Seiter  v.  Mowe,  182  111.  361,  66  N.  E.  626,  holding  where  trust  foi^ 
have  been  so  mingled  with  other  moneys  of  trustee  as  to  be  indistinguishable, 
cestui  que  trust  cannot,  in  case  of  trustee's  insolvency,  enforce  it  as  preferred 
claim  against  trustee's  assignee;  Kneisley  v.  Weir,'  81  111.  App.  251,  holdlni; 
when  identity  of  trust  fund  is  lost  by  intermingling  priority  is  lost. 

What  constitutes  special  deposit. 

Cited  in  notes  in  86  A.  8.  R.  779,  on  what  constitutes  a  special  deposit;  16 
L.R.A.  616,  on  when  deposit  in  bank  is  special  so  that  title  remains  in  de- 
positor. 

36  AM.  REP.   162,  FISHER  ▼.  VON  BEHREN,  70  IND.   19. 

Negligence  of  Illiterate  person  signing  notes. 

Cited  in  First  Nat.  Bank  v.  Hall,  129  Mo.  App.  286,  108  S.  W.  633,  holding 
party  guilty  of  gross  carelessness  who,  being  unable  to  read,  signed  note  with- 
out having  it  read  by  members  of  his  family  present,  believing  it  was  con- 
tract of  different  nature. 
liiability  on  commercial  paper  negligently  signed. 

Cited  in  Pape  v.  Hartwig,  23  Ind.  App.  333,  66  N.  E.  271,  holding  one  who 
negligently  signs  negotiable  note  cannot  defend  against  it  in  hands  of  bona 
fide  purchaser;  First  State  Bank  v.  Borchers,  83  Neb.  630,  120  N.  W.  142, 
holding  that  person  who  signs  negotiable  paper  without  reading  same  or  hav- 
ing it  read  to  him  is  liable  to  third  person  who  is  bona  fide  holder;  Brown 
V.  Feldwert,  46  Or.  363,  80  Pac  414,  holding  fraud  not  available  as  defense 
to  maker,  as  against  bona  fide  holder  where  maker  was  negligent  in  signing. 

Cited  in  reference  note  in  37  A.  R.  177,  on  effect  of  signed  paper  without 
reading. 

Cited  in  notes  in  37  A.  S.  R.  469,  on  effect  of  negotiable  instrument  signed 
without  knowledge  that  it  was  such;  41  A.  R.  608,  on  liability  of  one  signing 
instrument  in  ignorance  of  its  contents;  36  L.R.A.  437,  on  what  constitutes 
negligence  in  execution  of  note  precluding  defense  of  fraud  in  procuring. 

Rights  of  bona  flde  holder  of  negotiable  note. 

Cited  in  First  Nat.  Bank  v.  Johns,  22  W.  Va.  620,  46  A.  R.  506,  holding 
bona  fide  holder  entitled  to  recover  thereon,  though  it  is  of  no  validity  betweoi 
antecedent  parties. 

Cited  in  note  in  11  A.  S.  R.  320,  on  rights  of  bona  fide  holder  of  negotiable 
instrument  mistakenly   executed  under  false   representations. 
Right  to  rely  upon  representations. 

Cited  in  note  in  37  L.R.A.  599,  on  right  to  rely  <m  representations  made  to 
effect  contract  as  basis  for  charge  of  fraud  where  defrauded  person  bad  meant 
of  knowing  the  truth. 
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««  AM.  REP.   166,  liOGANSPORT  v.  DICK,   70  TSD,  65. 
Obligation  of  city  or  county  to  keep  highway  safe. 

Cited  in  Glantz  v.  South  Bend,  106  Ind.  305,  6  N.  E,  632;  Bedford  v.  Neal, 
143  Ind.  425,  41  N.  E.  1029;  Nappanee  v.  Ruckman,  7  Ind.  App.  361,  34  N.  E. 
609;  Crawfordsville  v.  Smith,  79  Ind.  308,  41  A.  R.  612,— holding  municipal 
corporation  is  charged  with  duty  of  maintaining  its  streets  and  highways  in 
reasonably  safe  condition  for  persons  using  them;  Turner  v.  Indianapolis,  96 
Ind.  51,  holding  municipal  corporations  are  under  duty  to  keep  streets  in  safe 
condition  for  travel  in  usual  mode  and  liable  for  special  injuries  resulting  from 
neglect  to  perform  such  duty;  Patterson  v.  Austin,  16  Tex.  Civ.  App.  201,  39 
S.  W.  976,  holding  it  is  duty  of  municipality  placing  material  for  repairs  in 
street  which  is  calculated  to  frighten  horses  of  ordinary  gentleness  to  place  it 
where  such  animals  cannot  see  it  or  temporarily  to  close  street. 

Cited   in  note  in   100  A.   D.   360;   20   L.R.A.(N.S.)    547,   648,  599,   601,— on 
liability  of  municipality  for  defects  or  obstructions  in  streets. 
^Primary  and  absolute  nature  of  the  obligation. 

Cited  in  Glasgow  v.  Gillenwaters,  113  Ky.  140,  67  S.  W.  381;  Southwell  v. 
Detroit,  74  Mich.  438,  42  N.  W.  118;  Omaha  v.  Jensen,  35  Neb.  68,  37  A.  S.  R. 
432,  62  N.  W.  833;  Brusso  v.  Buffalo,  90  N.  Y.  679;  Circleville  v.  Neuding, 
41  Ohio  St.  466;  McAllister  v.  Albany,  18  Or.  426,  23  Pac.  845;  Birmingham 
V.  McCary,  84  Ala,  469,  4  So.  630, — holding  city  under  duty  of  keeping  its 
streets  in  safe  condition  for  public  cannot  escape  liability  by  letting  out  work 
to  contractor;  Jacksonville  v.  Drew,  19  Fla.  106,  46  A.  R.  5,  holding  municipal 
corporation  is  liable  in  damages,  to  parties  receiving  special  injuries 
by  reason  of  its  non-observance  of  duty,  though  work  of  repairs 
is  let  by  contract  to  another  person;  Indianapolis  v.  Doherty,  71 
Ind.  5,  holding  liability  cannot  be  escaped  on  ground  that  persons 
misusing  part  of  street  for  building  purposes  may  themselves  be  liable  to 
persons  injured  by  obstructions;  Ft.  Wayne  v.  Coombs,  107  Ind.  75,  67  A.  R. 
82,  7  N.  E.  743,  holding  municipal  corporation  having  it  in  its  power  to  secure 
its  rights  and  protect  property  owners  from  injury  which  will  probably  result 
from  construction  of  sewer  will  be  liable  if  failure  to  do  its  duty  results 
from  wrongful  surrender  of  its  authority;  Park  v.  Adams  Co.  3  Ind.  App.  536, 
30  N.  E.  147,  holding  county  liable  for  injury  due  to  negligence  of  contractor 
in  repairing  bridge. 

^lilablllty  of  employer  for  acts  of  independent  contractor. 

Cited  in  Martin  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  55  Ark.  510,  19  S.  W.  314, 
holding  if  thing  in  itself  is  unlawful,  a  nuisance  per  se  or  probably  cannot 
be  done  without  necessarily  doing  damage,  person  causing  it  to  be  done  by 
independent  contractor  is  liable  for  injuries  due  to  it;  Wabash,  St.  L.  &  P. 
R.  Co.  v.  Farver,  111  Ind.  195,  60  A.  R.  696,  12  N.  E.  296,  holding  if  during 
progress  of  work  which  does  not  necessarily  create  nuisance,  third  person  sus- 
tains injury  by  negligent  use  of  means  employed  and  controlled  by  independ- 
ent contractor,  employer  is  not  liable;  Evansville  v.  Senhenn,  151  Ind.  42, 
68  A.  S.  R.  218,  41  L.R.A.  728,  47  N.  E.  634,  holding  same  and  that  the  rule  is 
especially  applicable  v/here  relation  between  person  having  work  done  and 
person  doing  it  is  that  of  buyer  and  seller;  Anderson  v.  Fleming,  160  Ind. 
697,  66  L.R.A.  119,  67  N.  E.  443,  holding  general  rule  that  employer  is  not 
liable  for  acts  of  independent  contractor,  does  not  apply  where  work  to  be 
done   under   contract   is   intrinsically    dangerous;    Bloomington    v.    Wilson,    14 
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Ind.  App.  476,  43  N.  E.  37,  holding  in  absence  of  negli^nce  in  plans  €4  tbe 
improvement,  city  is  not  liable  for  act  of  contractor  who,  in  making  slope  for 
grade,  allowed  dirt  to  roll  and  remain  on  adjoining  lot;  Bohrer  v.  Dienhart 
Harness  Co.  19  Ind.  App.  489,  49  N.  E.  296  (dissenting  opinion),  on  liability 
of  employer;  Woodman  v.  Metropolitan  R.  Co.  149  Mass.  335,  14  A.  S.  R.  427. 
4  L.R.A.  213,  21  N.  E.  482,  holding  party  made  personally  responsible  for  pre- 
vention of  cause  of  damage  complained  of  is  liable  notwithstanding  inter- 
vention of  independent  contractor;  Luce  v.  Holloway,  156  Cal.  162,  103  Pac 
886,  to  the  point  that  city  is  answerable  for  improperly  guarded  excavati«n 
made  by  contractor  in  building  sewer. 

Cited  in  reference  notes  in  60  A.  R.  701,  on  liability  of  employer  for  act  of 
contractor  claimed  to  be  nuisance;  76  A.  S.  R.  385,  on  nonliability  for  negli- 
gence and  other  torts  of  independent  contractors;  14  L.R.A.  830;  65  LuR-A.  645: 
76  A.  S.  R.  421, — on  liability  for  negligence  of  independent  contractors  in 
blasting;  65  L.R.A.  638,  on  extent  of  employer's  duty  with  respect  to  super- 
vision and  direction  of  work  of  independent  contractor;  65  L.R,A.  651,  oa 
nonliability  of  employer  for  negligence  of  independent  contractor  in  work 
performed  on  streets  and  highways. 

Distinguished  in  Park  v.  Adams  County,  3  Ind.  App.  536,  30  N.  E.  147, 
holding  employer  is  liable  for  injury  done  by  party  exercising  independent 
employment  when  work  contracted  for  is  intrinsically  dangerous;  Symons  t. 
Allegany  County,  105  Md.  254,  65  Atl.  1067,  holding  corporation  of  county 
road  directors  not  liable  for  injury  caused  by  contractor  in  blasting  rock  at 
distance  from  road  to  be  used  in  road  repairs. 

Criticised  in  Blumb  v.  Kansas,  84  Mo.   112,  54  A.  R.  87,  holding  city  nor 
liable  for  personal  injury  resulting  from  blasting  done  by  contractor  in  street 
while  constructing  sewer. 
—  liiability  of  municipality. 

Cited  in  reference  notes  in  42  A.  R.  780;  2  A.  8.  R.  613,— on  liability  of 
municipal  corporation  for  acts  of  contractor  employed  by  it;  36  A.  R.  395. 
on   liability   of  city   for   negligence  of  contractor   in   repairing  street. 

Cited  in  notes  in  30  A.  S.  R.  412,  on  municipal  liability  for  negligence  or 
misconduct  of  contractors;  76  A.  S.  R.  419,  on  liability  for  negligence  of  in- 
dependent contractors  in  performing  work  for  cities;  66  L.R.A.  131,  on  lia 
bility  of  municipality  for  acts  of  independent  contractor  employed  on  municipal 
duties  resulting  from  municipality's  nonperformance  of  absolute  duties. 
Liability  of  city  for  negligence  in  connection  with  water  works. 

Cited  in  Aschoff  v.  Evansville,  34  Ind.  App.  325,  72  N.  E.  279,  holding  city- 
supplying  water  to  its  citizens  and  charging  therefor  acts  in  private  capacity, 
though  water- works  system  is  also  used  for  extinguishment  of  fires;  Mendel 
v.  Wheeling,  28  W.  Va.  233,  57  A.  R.  664,  on  liability  of  municipal  corpora- 
tion for  injury  due  to  improper  performance  of  work  authorized  by  charter. 

Cited  in  note  in  61  L.R.A.  59,  on  liability  for  injuries  resulting  from  pur- 
chase or  construction  of  municipal  water  plant. 
•Tudicial  knowledge  of  statute  under  which  corporation  Is  organized. 

Cited  in  Crawfordsville  &  S.  W.  Tump.  Co.  v.  Fletcher,  104  Ind.  97,  2  N. 
E.    243,    as    not    overruling   cases    holding   complaint    or    information    against 
corporation  must  state  under  what  statute  corporation  was  organized. 
Duty  to  exercise  official  powers. 

Cited  in  State  v.  Wood,  110  Ind.  82,  10  N.  E.  639,  holding  board  of  eqnali»- 
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tion   having  certain   powers   in   regard  to  assessment  of  omitted  property,   is 
under  duty  to  exercise  them  in  proper  cases. 
Duty  of  persons  engaged  in  blasting. 

Cited  in  Probst  v.  Hinesley,  133  Ky.  64,  117  S.  W.  389,  to  the  point  that 
blasting  is  inherently  dangerous  and  person  doing  so  is  liable  for  injury  to 
adjoining  property. 

Cited  in  note  in  17  L.R.A.  729,  on  duty  of  those  engaged  in  blasting  as  to 
safety  of  others. 

Jury  question  whether  structure  obstructs  highway. 

Cited  in  Wheeler  v..  Ft.  Dodge,  131  Iowa,  666,  9  L.R.A.(N.S.)  146,  108  N. 
W.  1057;  Bybee  v.  State,  94  Ind.  443,  48  A.  R.  175,--holding  question  is  for 
jury. 

Cited  in  note  in  36  L.R.A.  594,  on  question  of  nuisances  declared  such  by 
municipality  as  one  of  fact. 
lilability  of  municipality  for  nuisances. 

Cited  in  reference  note  in  52  A.  R.  643,  on  liability  of  town  or  city  for  main- 
taining nuisance. 
Power  of  municipality  regarding  nuisances. 

Cited  in  note  in  39  L.R.A.  662,  on  municipal  power  over  buildings  and  fences 
as  nuisances  affecting  highways. 

Se  AM.  REP.   178,  MOYNIHAN  v.  STATE,  70  IND.  126. 
Degree  of  murder  in  case  of  killing  during  commission  of  felony. 

Cited  in  Morgan  v.  State,  61  Neb.  672,  71  N.  W.  788,  holding  conviction  for 
murder  in  first  degree  authorized  where  killing  was  done  in  perpetration  of 
rape;  Henry  v.  State,  51  Neb.  149,  66  A.  S.  R.  450,  70  N.  W.  924,  holding  kill- 
ing  need  not  amount  to  murder  as  distinguished  from  manslaughter  in  order 
to  constitute  murder  in  first  degree;  Rhea  v.  State,  63  Neb.  461,  88  N.  W.  789 
(dissenting  opinion  64  Neb.  889,  97  Nev.  1070),  holding  killing  in  perpetration 
or  attempted  perpetration  of  robbery  is  murder  in  first  degree,  purpose  to  kill 
being   conclusively   presumed. 

Cited  in  reference  note  in  8  A.  S.  R.  426,  on  accidental  killing  of  another 
while  attempting  to  commit  suicide. 

Cited  in  notes  in  90  A.  S.  R.  579,  on  unintentional  homicide  in  perpetrating 
robbery;   63  L.R.A.  355,  358,  on  homicide  in  commission  of  felony. 
Criminality  of  killing  by  poison. 

Cited  in  People  v.  Milton,  145  Cal.  169,  78  Pac.  549,  on  necessity  in  cases  of 
killing  by  poison,  to  prove  unlawful  intent  in  giving  it  in  order  to  establish 
murder. 

Criticized  in  State  v.  Wells,  61  Iowa,  629,  47  A.  R.  822,  17  N.  W.  90,  hold- 
ing prisoners  who  administered  chloroform  to  prison  guard  in  order  to  escape 
from  penitentiary  guilty  of  murder  in  first  degree. 

Se  AM.  REP.  182,  lilEBSCHUTZ  ▼.  MOORE,  70  IND.  14S. 
Effect  of  assignment  of  sublease.  ; 

C^ted  in  note  in  10  A.  S.  R.  561,  on  effects  of  assignment  of  sublease. 

Se  AM.  REP.   186,  FERGUSON  ▼.  SMETHERS,  70  IND.  519. 
What  constitutes  seduction. 

Cited  in  note  in  44  A.  D.  163,  on  what  constitutes  seduction. 
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Action  by  husband  for  wife^s  seduction. 

Cited  in  note  in  44  A.  D.  168»  on  liusband's  right  to  sue  for  wife's  aeductloe. 
Measure  of  damages  for  seduction. 

Cited  in  note  in  44  A.  D.  178,  on  measure  of  damages  in  action  for  sedoetioo. 
Mitigation  of  damages  for  criminal  conversation. 

ated  in  Simpson  v.  Grayson,  54  Ark.  404,  26  A.  S.  R.  62,  16  S.  W.  4,  on 
mitigation  of  damages  by  proof  of  wife's  former  unchastity. 

Cited  in  notes  in  44  A.  D.  177;  13  A.  S.  R.  615,^^n  evidence  in  mitigatior 
of  damages  in  action  for  seduction;  16  L.R. A. ( N.S. )  743,  on  effect  of  fact  that 
the  husband  or  wife  of  plaintiff  in  an  action  for  alienation  of  affections  or 
criminal  conversation  was  an  active  or  aggressive  party. 

86  AM.  REP.  188,  PENNSYLVANIA  CO.  v.  HENSIL,  70  IND.  569. 
Predication  of  negligence  upon  breach  of  ordinance  or  statute. 

Cited  in  Nickey  v.  Steuder,  164  Ind.  189,  73  N.  E.  117,  holding  violation  of 
factory  act  by  employment  of  child  under  fourteen  in  mill  is  negligence  per  se. 
Cited  in  note  in  5  L.R.A.(N.S.)  220,  222,  on  violation  of  police  ordinance  » 
to  speed  of  street  car  as  ground  for  private  action;  9  L.R.A.(N.S.)  339,  on 
disobedience  of  statute  as  actionable  negligence. 
—  On  breach  of  regulations  as  to  railroad  trains  and  signals. 

Cited  in  South  &  North  Ala.  R.  Co.  v.  Donovan,  84  Ala.  141,  4  So.  142,  hold 
ing  failure  to  comply  with  city  ordinance  is  negligence  per  se  on  part  of  rail- 
road company;  Indiana,  B.  &  W.  R.  Co.  v.  Bamhart,  116  Ind.  399,  16  N.  E.  121. 
holding  it  is  negligence  per  se  to  disregard  obligation  imposed  by  statute,  said 
rule  having  peculiar  application  to  management  of  railroads  and  railroad 
trains;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Lightheiser,  163  Ind.  247,  71  X.  E. 
218;  Jackson  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  157  Mo.  621,  80  A.  S.  R.  650, 
58  S.  W.  32;  Pennsylvania  Co.  v.  Horton,  132  Ind.  189,  31  N.  E.  45,— holding  it 
i^  negligence  per  se  to  violate  ordinance  relative  to  management  of  railroad 
locomotives  and  cars;  Chicago,  St.  L.  &  P.  R.  Co.  v.  Fenn,  3  Ind.  App.  250,  29 
N.  E.  790)  holding  omission  to  give  statutory  signals  at  highway  crossings  a 
conclusive  evidence  of  negligence  upon  part  of  railroad  company;  Louisville. 
N.  A.  &  C.  R.  Co.  V.  Ousler,  16  Ind.  App.  232,  36  N.  E.  290;  Pittsburg,  a  C  4 
St.  L.  R.  Co.  V.  Shaw,  15  Ind.  App.  173,  43  N.  E.  957,-~holding  such  omissimi 
is  negligence  per  se;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Davis,  7  Ind.  App.  2^  33 
N.  E.  451,  holding  failure  to  comply  with  ordinance  requiring  ringing  of  loco- 
motive bell  constitutes  conclusive  negligence  on  part  of  railroad  company; 
Sluder  v.  St.  Louis  Transit  Co.  189  Mo.  107,  5  L.R.A.(N.S.)  186,  88  S.  W. 
648  (dissenting  opinion),  on  liability  of  railroad  company  for  injury  due  to 
its  violation  of  city  ordinance. 
Duty  of  railroad  company  at  crossing. 

Cited  in  reference  notes  in  90  A.  D.  63,  on  duty  of  railroad  company  to  gire 
statutory  signals  at  crossing;  90  A.  D.  65,  on  duty  of  railroad  company  to 
maintain  flagman  at  crossing;  1  A.  S.  R.  683,  on  duty  to  give  warning  signth 
at  railway  crossing. 

Cited   in   note   in   9   L.R.A.    160,   on   statutory   provisions   requiring  railroad 
companies  to  ring  bell  or  blow  whistle. 
Necessity  of  causal  relation  between  wrong  and  actionable  Injury. 

Cited  in  Spiccr  v.  Hockman,  72  Ind.  120,  holding  party  seeking  to  have  flntl 
settlement  of  an  estate  set  aside  on  ground  of  fraud  or  mistake  must  have  such 
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interest  therein  as  causes  him  to  be  injured  by  such  fraud  or  mistake;  Pitts- 
burg, C.  &  St.  L.  R.  Co.  V.  Conn,  104  Ind.  64,  3  N.  E.  636;  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Thompson,  107  Ind.  442,  57  A.  R.  120,  8  N.  E.  18;  Alexander  v. 
New  Castle,  116  Ind.  51,  17  N.  E.  200;  Logansport  v.  Kihm,  159  Ind.  68,  64 
N.  E.  595;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Kennedy,  2  Kan.  App.  693,  43  Pac.  802; 
Philadelphia,  W.  &  B.  R.  Co.  v.  Stebbing,  62  Md.  504;  Greencastle  v.  Martin, 
74  Ind.  449,  39  A.  R.  93, — holding  negligence  must  be  connected  with  injury  in 
relation  of  proximate  cause  to  effect  in  order  to  give  right  of  recovery;  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Wood,  113  Ind.  544,  14  N.  E.  572,  holding  there  must 
be  a  connection  between  the  negligence  and  the  injury;  Southern  R.  Co.  v. 
Sittasen,  166  Ind.  257,  76  N.  E.  973,  on  right  to  recover  for  injury  of  which  de- 
fendant's negligence  was  proximate  cause;  Louisville,  E.  &  St.  L.  Consol.  R. 
Co.  V.  Berry,  9  Ind.  App.  63,  35  N.  E.  565  (dissenting  opinion),  on  necessity  of 
showing  that  negligence  was  proximate  cause  of  injury  complained  of;  Toledo, 
St.  L.  &  W.  R.  Co.  V.  Berry,  31  Ind.  App.  556,  68  N.  E.  702,  holding  complaint 
which  simply  charges  that  while  car  load  of  horses  was  standing  on  side  track 
in  charge  of  railroad  company  they  were  injured,  does  not  show  proximate 
cause  of  injury  was  railroad's  neglect  of  duty  to  place  car  earlier  at  chute. 

Cited  in  note  in  36  A.  S.  R.   817,  on  necessary  connection  between  defend- 
ant's act  and  plaintiff's  injury  in  case  of  breach  of  statutory  duty. 
—  Failure  to  give  signal  at  railroad  crossing. 

Cited  in  Leavitt  v.  Terre  Haute  &  L  R.  Co.  5  Ind.  App.  513,  31  N.  E.  860,  hold- 
ing mere  failure  to  give  signal  at  crossing  as  engine  approaches  will  not  make 
railroad  liable  for  injury  sustained  at  crossing,  unless  such  failure  is  cause  of 
injury;  Sullivan  v.  Missouri  P.  R.  Co.  117  Mo.  214,  23  S.  W.  149,  on  neces- 
sity of  showing  negligent  breach  of  duty  imposed  by  ordinance  was  proximate 
cause  of  injury. 
Scope  and  validity  of  ordinance  of  municipal  corporation. 

ated  in  Pennsylvania  Co.  v.  Stegemeier,  118  Ind.  305,  10  A.  S.  R.  136,  20 
N.  E.  843,  holding  ordinance  is  local  law,  and  binds  persons  within  jurisdiction 
of  the  corporation. 

Distinguished  in  Katzenberger  ▼.  Lawo,  90  Tenn.  235,  25  A.  S.  R.  681,  13 
L.R.A.  185,  16  S.  W.  611,  holding  taking  of  statutory  precautions  to  prevent 
railroad  accidents  is  not  excused  in  city  by  reason  of  ordinance  which  conflicts 
with  statute. 
Manner  of  pleading  negligence. 

Cited  in  Duffy  v.  Howard,  77  Ind.  182,  holding  general  statement  of  act  com- 
plained of  as  negligent  is  permissible,  particular  facts  constituting  negligence 
not  being  required  to  be  averred. 
Right  of  court  to  decide  question  of  negligence. 

Cited  in  Albion  v.  Hetrick,  90  Ind.  545,  46  A.  R.  230,  holding  it  is  only  when 
standard  of  duty  is  fixed  and  certain,  or  where  measure  of  duty  is  defined  by 
law,  and  is  same  under  all  circumstances,  or  when  negligence  is  so  clear  and 
palpable  no  verdict  could  make  it  otherwise,  that  question  of  negligence  be- 
comes one  of  law  and  not  of  fact;  Hoggart  v.  Evansville  &  T.  H.  R.  Co.  3  Ind. 
App.  437,  29  N.  E.  941;  Terre  Haute  &  I.  R.  Co.  v.  Buck,  96  Ind.  346,  49  A.  R. 
168, — holding  question  of  contributory  negligence  is  generally  for  jury,  and 
courts  interfere  with  verdict  only  in  clear  cases;  Indiana  Car  Co.  v.  Parker, 
100  Ind.  181,  holding  appellate  court  cannot  interfere  where  it  would  hav* 
been  error  for  trial  court  to  have  instructed  jury  to  find  for  appellant;  Conner 
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V.  Citizens'  Street  R.  Co.  146  Ind.  430,  45  N.  E.  662,  holding  it  not  error  to  in- 
struct jury  it  was  for  them  to  determine  whether  act  of  driver  in  management 
of  street  car,  under  all  the  circumstances,  amounted  to  negligence;  Andersoa 
V.  Citizens*  Street  R.  Co.  12  Ind.  App.  194,  38  N.  E.  1109,  holding  whene\^r  an 
instruction  undertakes  to  declare  negligence  or  no  negligence  as  matter  of  lav, 
it  should  enumerate  all  facts  which  may  have  had  some  relation  to  the  injury. 
Cited  in  reference  note  in  2  A.  S.  R.  546,  on  negligence  as  question  of  fact  for 
jury. 

36  AM.  REP.  193,  ZANX  v.  HALLER,  71  IND.  136. 
Identiflcation  of  party  deficiently  named  in  contract. 

Cited  in  Sayers  v.  First  Nat.  Bank,  89  Ind.  230,  holding  variance  between 
name  and  indorsement  thereof  on  note  would  not  warrant  reversal  of  judg- 
ment where  defect  might  have  been  remedied  below  by  amendment;  Taylor  v. 
Petersburg,  33  Ind.  App.  675,  72  N.  E.  159,  holding  identity  of  party  refcrrfti 
to  in  contract  is  legitimate  subject  of  averment  and  proof. 
Sufficiency  of  signature. 

Cited  in  Levy  v.  Bloch,  88  Ala.  290,  6  So.  833,  holding  note  subscribed  with 
name  of  maker  by  promisee  will  be  presumed  to  have  been  executed  by  au- 
thority of  maker  until  maker  repudiates  its  binding  efficacy,  where  it  purports 
or  is  averred  to  have  been  executed  by  maker. 

36  AM.  REP.  196,  SHOCKEY  v.  MILLS,  71  IND.  288. 
Bforal  obligation  as  consideration  for  promise. 

Cited  in  Wills  v.  Ross,  77  Ind.  1,  40  A.  R.  279,  holding  written  guaranty 
based  on  previous  oral  guaranty  under  which  credit  was  given  is  supported  by 
obligation  arising  out  of  consideration  for  such  oral  guaranty. 

Cited  in  note  in  39  A.  S.  R.  737,  738,  on  moral  obligation  as  consideration 
of  promise  to  pay  after  debt  is  released. 
New  promise  reviving  debt  discharged  by  bankruptcy. 

Cited  in  Carey  v.  Hess,  112  Ind.  398,  14  N.  E.  236,  holding  judgment  dis- 
charged by  bankruptcy  may  be  sued  upon  and  to  plea  of  discharge  new  promise 
may  be  replied. 

Cited  in  reference  notes  in  39  A.  R.  692,  on  sufficiency  of  promise  to  renew 
debt  discharged  by  bankruptcy;  53  A.  R.  542,  on  revival  of  liability  discharged 
in  bankruptcy  by  new  promise. 

Cited  in  note  in  135  Am.  St.  R.  383,  on  revival  of  debt  discharged  in  bank- 
ruptcy. 
Sufficiency  of  new  promise. 

Cited  in  Hubbard  v.  Farrell,  87  Ind.  215,  upholding  finding  of  new  promise 
where  debtor  sent  another  to  his  creditor  with  message  that  he  intended  to 
pay;  Meech  v.  Lamon,  103  Ind.  515,  53  A.  R.  540,  3  N.  E.  159,  holding  promise 
in  this  language:  "I  do  not  intend  you  shall  lose  it;  I  will  make  it  all  right," 
is  insufficient  to  revive  debt  discharged  by  bankruptcy;  Post  v.  Losey,  111  Ind. 
74,  60  A.  R.  677,  12  N.  E.  121,  holding  moral  obligation  to  pay  debt  discharged 
by  bankruptcy  is  sufficient  consideration  for  subsequent  promise  by  debtor  to 
pay  it;  Farmers'  &  M.  Bank  v.  Richards,  119  Mo.  App.  18,  95  S.  W.  290, 
holding  same  and  that  promise  to  be  enforceable  must  be  express,  positive  and 
unconditional. 

Cited  in  reference  notes  in  24  A.  S.  R.  496,  on  what  acknowledgment  by  debtor 
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will  remove  bar  of  statute  of  limitations;  51  A.  S.  R.  746,  on  acknowledgment  of 
debt  as  new  promise  affecting  statute  of  limitations. 

Admissibility  of  testimony  of  party  concerning  his  own  belief  or  inten* 
tion. 

Cited  in  Parrish  v.  Thurston,  87  Ind.  437,  holding  party  correctly  allowed  to 
testify  he  believed  note  delivered  to  him  in  exchange  for  his  property  was  that 
of  certain  person,  though  in  fact  it  was  that  of  another  person  having  same 
name;  Sedgwick  v.  Tucker,  90  Ind.  271,  holding  husband  may  be  allowed  to  tes- 
tify he  had  no  intention  of  defrauding  creditors  when  having  his  wife's  name 
inserted  in  partition  deed;  Over  v.  Schiffling,  102  Ind.  191,  26  N.  E.  91,  holding 
where  intent  with  which  act  is  done  becomes  material,  it  is  proper  to  ask 
what  it  was;  Short  v.  Acton,  33  Ind.  App.  361,  71  N.  E.  505;  Heap  v.  Parrish, 
104  Ind.  36,  3  N.  E.  649, — holding  where  character  of  transaction  depends  upon 
intent  of  party,  it  is  competent  when  party  is  witness,  to  inquire  of  him  what 
his  intention  was;  Stratton  v.  Lockhart,  1  Ind.  App.  380,  27  N.  E.  716,  holding 
one  having  right  to  show  quality  or  nature  of  what  he  did,  can  testify  as  to 
his  intention;  Majenica  Teleph.  Co.  v.  Rogers,  43  Ind.  App.  306,  87  N.  E.  165, 
liolding  that  testimony  showing  intention  of  party  without  showing  any  acts 
supporting  it,  is  inadmissible;  City  Nat.  Bank  v.  Jordan,  139  Iowa,  499,  117 
N.  W.  758,  holding  that  one  induced  to  purchase  horse  by  false  representations 
may  state  that  he  was  so  induced;  Com.  v.  Scouten,  25  Pa.  Co.  Ct.  138,  holding 
-defendant  in  criminal  action  for  libel  may  be  asked  whether  in  publication  of 
libel  there  was  malice  or  ill  will. 

Cited  in  notes  in  23  L.R.A.(N.S.)  387,  394;  21  A.  S.  R.  316,— on  right  of 
party  to  testify  to  his  belief,  motive,  or  intent. 

Diiference  between  expressed  intention  and  absolute  undertaking  to  do  a 
thing. 

Cited  in  Joyce  v.  Hamilton,  111  Ind.  163,  12  N.  E.  294,  holding  there  is  an 
•essential  difference^ 
Discretion  to  allow  leading  questions.  • 

Cited  in  Weik  v.  Pugh,  92  Ind.  382;  Hilton  v.  Mason,  92  Ind.  157,— holding 
allowance  of  leading  questions  is  largely  in  discretion  of  trial  court,  and  judg- 
ment will  not  be  reversed  unless  discretion  is  clearly  abused  and  injury  results; 
Indianapolis  &  E.  R.  Co.  v.  Bennett,  39  Ind.  App.  141,  79  N.  E.  389,  holding 
permission  to  propound  leading  questions  is  much  in  discretion  of  trial  court; 
Knickerbocker  Ice  Co.  v.  Gray,  171  Ind.  395,  84  N.  E.  341,  holding  that  ques- 
tion will  not  be  stricken  from  record  because  leading  unless  other  party,  is  in- 
jured thereby. 

36  AM.  REP.  198,  NEIDEFER  v.  CHASTAIN,  71  IND.  363. 
Manner  of  pleading  breach  of  warranty. 

Cited  in  Johnston  Harvester  Co.  v.  Bartley,  81  Ind.  406,  holding  it  is  insuf- 
ficient to  allege  that  articles  "are  worthless  to  the  plaintiff;"  McClamrock  v. 
Flint,  101  Ind.  278,  holding  averment  that  machine  will  not  work  well,  without 
showing  how  it  was  tested  or  wherein  it  was  defective  is  insufficient  in  pleading; 
Flint  V.  Cook,  102  Ind.  391,  1  N.  E.  633,  holding  pleading  insufficient  which 
averred  machine  "never  did  work,  never  was  of  any  use  or  value  to  defendant, 
because  it  would  not  pump  water  for  stock,  nor  do  any  other  thing  for  which  it 
was  intended;'*  Aultman  M,  &  Co.  v.  Seichting,  126  Ind.  137,  25  N.  E.  894, 
folding  breach  of  warranty  that  machine  would  do  good  work,  not  sufficiently 
Am.  Rep.  Vol.  XVII.— 68. 
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pleaded  unless  it  is  alleged  wherein  machine  fails  to  comply  with  warranty, 
or  particular  defects  are  given;  Osborne  v.  Hanlin,  158  Ind.  325,  63  N.  £.  572, 
liolding  pleading  to  be  good  as  showing  breach  of  express  warranty  must  show 
(1)  warranty,  (2)  breach  thereof,  (3)  damages  resulting  from  such  breach: 
Brower  v.  Nellis,  6  Ind.  App.  323,  33  N.  E.  672,  holding  where  warranty  relates 
to  working  of  machinery,  test  must  be  alleged;  Aermotor  Co.  v.  Earl^  18  Ind. 
App.  181,  47  N.  E.  685,  holding  bare  general  allegation  that  machine  was  with- 
out value,  pleading  being  bad  without  it,  will  not  make  pleading  good;  Wood- 
ruff V.  Hensley,  26  Ind.  App.  592,  60  N.  E.  312,  holding  paragraph  of  answer 
counting  upon  breach  of  warranty  is  insufficient  if  it  contains  no  averments  a» 
to  particulars  of  breach. 

Distinguished   in  Warman-Black-Chamberlain   Co.  t.   Indianapolis  Mortar   & 
Fuel  Co.  36  Ind.  App.  259,  75  N.  E.  672,  holding  where  warranty  is  general  in 
character  or  nature,  breach  or  failure  may  be  shown  by  general  negation  of 
such  warranty. 
Representations  amoanting  to  fraud. 

Cited  in  Lawrence  v.  Gayetty,  78  Cal.  126,  12  A.  S.  R.  29,  20  Pac  382,  holding 
in  absence  of  statute  representations  to  constitute  sufficient  ground  for  setting 
aside  deed  for  fraud  must  be  as  to  existing,  material  fact,  or  affirmation  of  a 
matter  in  future  as  a  fact;  Marshall-McCartney  Co.  v.  Halloran,  15  N.  D.  71, 
106  N.  W.  293,  holding  that  averment  that  one  was  deceived  by  false  representa- 
tions is  of  no  avail  if  misrepresentations  were  not  of  such  nature  as  to  justify 
belief. 

Cited  in  notes  in  37  L.R.A.  604,  on  right  to  rely  on  opinions  expressed  to 
effect  contract  as  basis  for  charge  of  fraud;  6  E.  R.  C.  501,  as  to  what  will  con- 
stitute a  warranty  in  sense  of  condition  on  failure  of  which  other  party  may 
repudiate  contract  in  toto;  12  E.  R.  C.  297,  on  what  constitutes  fraud;  40  L.  ed. 
U.  S.  546,  on  fraud  and  false  representations  and  their  effect. 
—  Opinions,  valuations,  etc. 

Cited  in  White  v.  Butler  University,  78  Ind.  585,  holding  commendations  of 
value  or  quality  of  thing  are  not  fraudulent  representations;  Do^Agiac  Mfg.  Co. 
V.  Mahon,  13  N.  D.  516,  101  N.  W.  903;  Conant  v.  National  State  Bank,  121 
Ind.  323,  22  N.  E.  250, — holding  commendation  is  not  fraudulent  representation; 
Timmis  v.  Wade,  5  Ind.  App.  139,  31  N.  E.  827,  holding  ordinarily,  mere  expres- 
sions of  opinion  concerning  value,  utility,  future  use  and  the  like  do  not  con- 
stitute actionable  fraud;  Gaar  v.  Halverson,  128  Iowa,  603,  105  N.  W.  108, 
holding  mere  expression  of  opinion,  or  ''trade  talk,"  cannot  be  construed  into 
false  representation. 

Cited  in  reference  note  in  43  A.  R.  166,  on  false  representation  of  value  as 
fraud. 

Cited  in  notes  in  35  L.R.A.  418,  on  statements  as  to  value  as  fraud;  35  L.R.A. 
437,  on  matters  of  quality  or  value  as  expressions  of  fact  or  of  opinion. 

Distinguished  in  Manley  v.  Felty,  146  Ind.   194,  45  N.  E.  74,  holding  false 
representations  as  to  required  services  and  their  value  by  attorney  to  ignorant 
client  rest  upon  same  ground  as  representations  of  facts. 
Controlling  force  to  be  allowed  general  scope  of  pleading. 

Cited  in  Johnston  v.  Griest,  85  Ind.  503,  holding  where  it  is  evident  from 
general  scope  of  pleading,  it  was  intended  to  rest  solely  upon  written  instru- 
ment, pleader  cannot  change  front  and  assert  it  is  sufficient  for  different  pur- 
pose find  upon  different  cause  of  action;   Western  U.  Teleg.  Co.  v.  Young,  93 
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Ind.  118;  State  ex  rel.  Padgett  v.  Foulkes,  94  Ind.  493;  Petty  v.  Church  of 
Christ,  95  Ind.  278;  Over  v.  Schiffling,  102  Ind.  191,  26  N.  E.  91;  North  Vernon 
V.  Voegler,  103  Ind.  314,  2  N.  E.  821;  Henry  v.  Stevens,  108  Ind.  281,  9  N.  E. 
356;  Lane  v.  Schlemmer,  114  Ind.  296,  6  A.  S.  R.  621,  16  N.  E.  454;  Racer  v. 
State,  131  Ind.  393,  31  N.  E.  81;  Platter  v.  Seymour,  86  Ind.  323,— holding 
pleading  is  to  be  considered  according  to  its  general  scope  and  is  not  to  be 
controlled  by  detached  and  isolated  statements;  Fleetwood  v.  Dorsey  Mach.  Co. 
95  Ind.  491,  holding  pleading  is  to  be  construed  according  to  general  scope  and 
mere  general  conclusions  from  facts  specifically  pleaded  cannot  control;  Western 
U.  Teleg.  Co.  v.  Reed,  96  Ind.  195,  holding  pleading  must  proceed  on  definite 
theory,  be  good  on  that  theory,  and  be  judged  by  its  general  tenor  and  scope; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Schmidt,  106  Ind.  73,  6  N.  E.  084,  holding  com- 
plaint when  bad  because  contributory  negligence  is  not  denied  is  not  aided  by 
characterization  of  the  negligence. 
Controlling:  effect  of  facts  speciflcally  pleaded. 

.Cited  in  Stack  v.  Beach,  74  Ind.  571,  39  A.  R.  113,  holding  substantive  travers- 
able facts  are  to  be  looked  to  in  determining  sufficiency  of  pleading,  and  not 
mere  conclusion;  State  v.  Wenzel,-  77  Ind.  428;  Lawrence  v.  Beecher,  116  Ind. 
312,  19  N.  E.  143;  Murphy  v.  Hill,  77  Ind.  129,— holding  mere  conclusion  can- 
not control  eflfect  of  facts  pleaded;  McComaa  v.  Haas,  93  Ind.  276,  holding 
pleading  in  which  facts  in  relation  to  fraud  are  not  stated  is  not  aided  by 
characterizing  representations  as  fraudulent. 
Uniting  denial  and  confession  and  avoidance  in  one  paragraph. 

Cited  in  Bowlus  v.  Phenix  Ins.  Co.  133  Ind.  106,  20  L.R.A.  400,  32  N.  E.  319; 
Nysewander  v.  Lowman,  124  Ind.  584,  24  N.  E.  355, — holding  same  paragraph 
of  answer  cannot  be  good  both  in  confession  and  avoidance,  and  in  denial. 
Adequacy  of  stipulated  consideration. 

Cited  in  Wolford  v.  Powers,  85  Ind.  294,  44  A.  R.  16;  Shade  v.  Creviston, 
93  Ind.  691;  Mullen  v.  Hawkins,  141  Ind.  363,  40  N.  E.  797;  Adams  v.  Vauder- 
beck,  148  Ind.  92,  62  A.  S.  R.  497,  47  N.  E.  24;  Cates  v.  Bales,  78  Ind.  285,— 
holding  party  who  gets  all  he  contracts  for  will  not  be  allowed  to  complain 
of  want  or  inadequacy  of  consideration;  Fleetwood  v.  Dorsey  Mach.  Co.  95  Ind. 
491,  holding  where  parties  fix  consideration,  and  one  party  gets  all  he  con- 
tracted for,  courts  will  sustain  contract;  Vigo  Agri.  Soc.  v.  Brumfiel,  102  Ind. 
146,  52  A.  R.  657,  1  N.  E.  382,  holding  where  consideration  of  indeterminate 
value  is  agreed  upon  by  parties,  courts  will  not  undertake  to  determine  its 
adequacy,  but  will  enforce  contract  of  parties. 

Cited  in  note  in  39  A.  S.  R.  744,  on  sufficiency  of  consideration^ 

36  AM.  REP.  202,  HEIZER  t.  HEIZER,  71  IND.  526. 
Definition  of  annuity. 

Cited  in  Nehls  v.  Sauer,  119  Iowa,  440,  93  N.  W.  346,  holding  agreement  to 
pay  fixed  sum  on  first  day  of  each  year  to  promisee  during  promisee's  lifetime 
and  that  such  payment  should  be  lien  on  land  conveyed  in  return  for  such 
agreement,  is  annuity. 

Apportionment  of  annuity. 

Cited  in  Nading  v.  Elliott,  137  Ind.  261,  36  N.  E.  695,  holding  where  annuity 
is  payable  on  fixed  days  during  life,  and  annuitant  dies  before  the  day,  personal 
representative  is  not  entitled  to  proportionable  part  of  annuity;  Henry  v.  Hen- 
derson, 81  Miss.  743,  63  L.R.A.  616,  33  So.  960,  holding  annuity  not  apportion* 
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able;  Lynch  t.  Houston,  138  Mo.  App.  167,  119  8.  W.  094;  Brown  t.  Keeeh^ 
112  Md.  398,  136  A.  S.  R.  395,  29  L.RJL(N.S.)  775,  76  Atl.  846,— holduig  that 
if  annuitant  dies  before  day  fixed  for  payment  his  personal  representative  is 
not  entitled  to  proportionate  part  of  annuity. 

Cited  in  reference  notes  in  64  A.  S.  R.  350,  on  apportionment  of  annuities; 
100  A.  S.  R.  1011,  on  apportionability  of  annuities  on  death  of  annuitant  before 
time  of  payment. 

Cited  in  note  in  63  L.RJ^.  627,  on  apportionment  of  annuity  in  absence  of 
statute  where  consideration  passes  for  annuity. 

Distinguished  in  Reed  v.  Cruinkshank,  46  Hun,  219,  holding  annuity  appor- 
tionable  where  no  time  for  payment  is  mentioned. 

36  AM.  REP.  206,  WIIililAMSON  T.  CHICAGO, /I.  I.  A  P.  R.  CO.  5» 

IOWA,  126,  4  N.  W.  870. 
Contracts    against  public  policy. 

Cited  in  Jay  County  v.  Taylor,  123  Ind.  148,  7  L.R.A.  160,  23  N.  E.  752,  hold- 
ing  that  contract  by  county  commissioners  for  employment  of  attorney  for  pe- 
riod extending  beyond  their  term  of  office  is  against  public  policy  and  Toid; 
Harvey  v.  Tama  County,  53  Iowa,  228,  5  N.  W.  130,  holding  that  court  will  not 
set  aside  a  release  of  claims  against  the  county  at  the  instance  of  a  party 
thereto  on  the  ground  that  it  was  made  contrary  to  public  policy. 

Cited  in  reference  note  in  27  A.  S.  R.  277,  on  contracts  against  public  policy. 

—  Nonactionabllity  of  breach. 

Cited  in  Stover  ▼.  Flower,  120  Iowa,  514,  94  N.  W.  1100,  holding  that  rent 
paid  to  agent  for  lease  of  property  for  immoral  purposes  cannot  be  recovered 
from  principal  upon  his  disaffirmance  of  the  lease;  Qlass  y.  Basin  &  B.  8.  Min. 
Co.  31  Mont.  21,  77  Pac.  302,  denying  right  of  recovery  on  contract  under  which 
stock  was  deposited  with  corporation  upon  agreement  that  depositors  thereof 
should  be  officers  of  the  corporation. 

—  Contracts  as  to  location  of  public  places  or  offices. 

Cited  in  Elkhart  County  Lodge  v.  Crary,  98  Ind.  238,  49  A.  R.  746,  holding 
contract  and  notes  void  where  given  to  persons  for  using  their  influence  to  se- 
cure location  of  postoffice  at  certain  place  for  period  of  ten  years. 

Distinguished  in  Pepin  County  v.  Prindle,  61  Wis.  301,  21  N.  W.  254,  sus- 
taining validity  of  condition  in  deed  of  land  to  county,  that  the  county  court 
house  should  be  maintained  thereon  for  period  of  ten  years. 

—  Contracts  as  to  location  of  railroad  depots  or  crossings. 

Cited  in  McGuffin  v.  Coyle,  16  Okla.  648,  0  L.R.A.(N.S.)  524,  85  Pac.  054. 
holding  note  given  to  individual  officer  of  railway  company  void  where  given 
upon  condition  that  railroad  should  be  built  to  a  certain  point;  Livingston  v. 
Chicago  &  N.  W.  R.  Co.  142  Iowa,  404,  120  N.  W.  1040,  on  validity  of  agreement 
to  construct  and  maintain  open  railroad  crossing  for  passage  of  stock  unat- 
tended; McCowen  v.  Pew,  153  Cal.  735,  21  L.R.A.(N.S.)  800,  96  Pac.  893,  15 
A.  &  E.  Ann.  Cas.  630;  Farrington  v.  Stucky,  91  C.  C.  A.  311,  165  Fed.  325,— 
holding  agreement  by  railroad  not  to  establish  station  between  two  given  points 
void;  Cole  v.  Brown-Hurley  Hardware  Co.  139  Iowa,  487,  18  L.R.A.(N.S.> 
1161,  117  N.  W.  746,  16  A.  &  E.  Ann.  Cas.  846,  to  point  that  agreement  to  lo- 
cate station  only  at  certain  point  in  city  is  invalid. 

Cited  in  reference  notes  in  30  A.  S.  R.  607,  on  location  and  maintenance  of 
stations;  34  A.  S.  R.  40,  on  power  of  railroads  to  bind  themselves  by  contract 
to  maintain  stations;  54  A.  R.  97;  55  A,  R.  719;  22  A.  S.  R.  503;  124  A.  S.  R. 
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157,— on  validity  of  contract  to  locate  railway  depot  at  particular  place;  41 
A.  R.  779;  45  A.  R.  612, — on  validity  of  agreement  whereby  railroad  company 
agrees  to  maintain  station  in  certain  place  only. 

Cited  in  note  in  15  L.R.A.(N.S.)  596,  on  validity  of  contract  of  railroad  to 
establish  and  maintain  station. 

Distinguished  in  McCowen  v.  Pew,  153  Cal.  735,  96  Pac.  893,  holding  that 
contract  of  railroad  to  locate  its  road  in  certain  place  for  consideration  paid 
directly  to  it  is  not  per  se  void;  Atlanta  &  W.  P.  R.  Co.  v.  Camp,  130  Ga.  1, 
124  A.  S.  R.  151,  15  L.R.A.(N.S.)  594,  60  S.  E.  177,  14  A.  &  E.  Ann.  Cas.  439; 
Lyman  v.  Suburban  R.  Co.  190  111.  320,  62  L.R.A.  645,  60  N.  E.  515;  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Sumner,  106  Ind.  55,  «5  A.  R.  719,  6  N.  B.  404,— holding 
agreement  by  railroad  to  maintain  depot  at  a  certain  place  valid  where  it  did 
not  include  restriction  as  to  maintaining  depots  at  other  places. 

36   AM.   REP.    216,   VANDERPCEL   ▼.   O'HANLON,    5S   IOWA,    246,    5 

N.  W.  119. 
Right  of  student  attending  college  to  vote  at  college  town. 

Cited  in  Pedigo  v.  Grimes,  113  Ind..  148,  13  N.  E.  700;  Sanders  v.  Getchell, 
76  Me.  158,  49  A.  R.  606, — holding  student  at  college,  having  no  other  home, 
entitled  to  vote  there  if  he  intends  to  make  it  his  home  for  an  indefinite  period 
regardless  of  the  termination  of  his  college  course;  Powell  v.  Spackman,  7 
Idaho,  692,  54  L.R.A.  378,  65  Pac.  503  (dissenting  opinion),  on  right  of  one 
attending  college  to  vote  where  college  is  located  depending  on  his  intention  as 
to  residence. 

Cited  in  reference  note  in  48  A.  S.  R.  717,  on  residence  of  students  and  others. 

Cited  in  note  in  23  L.R.A.  215,  on  acquiring  residence  as  voters  while  students. 

Disapproved  in  Berry  v.  Wilcox,  44  Neb.  82,  48  A.  S.  R.  706,  62  N.  W.  249, 
holding  that  persons  attending  a  university  for  purpose  of  obtaining  an  educa- 
tion and  who  are  not  dependent  upon  parents  for  support  and  who  have  no 
other  home,  are  entitled  to  vote  there,  though  they  may  not  have  any  intention 
of  making  it  their  permanent  residence. 
What  constitutes  change  of  domicil. 

Cited  in  Bradley  v.  Eraser,  54  Iowa,  289,  6  N.  W.  293;  State  ex  rel.  Killpack 
V.  Hemsworth,  112  Iowa,  1,  83  N.  W.  728, — holding  that  residence  in  township 
is  not  lost  by  removal  with  family  for  temporary  purpose  with  intent  to  return 
when  such  purpose  was  accomplished;  Schlawig  v.  De  Peyster,  83  Iowa,  323, 
32  A.  8.  R.  308,  13  L.R.A.  785,  49  N.  W.  843,  holding  that  where  one  removed 
to  another  state  with  intent  to  establish  new  residence,  went  into  business,  and 
voted  there,  he  had  abandoned  his  former  residence  though  he  had  not  as  yet 
removed  his  family  to  the  new  domicil;  Botna  Valley  State  Bank  v.  Silver  City 
Bank,  87  Iowa,  479,  54  N.  W.  472,  holding  that  an  established  residence  is  pre- 
sumed to  continue  until  actual  change  of  habitation  with  intent  to  require 
new  residence;  Re  Titterington,  130  Iowa,  356,  106  N.  W.  761,  holding  that 
actual  residence  and  intent  must  concur  to  effect  change  of  domicil;  Carwile  v. 
Jones,  38  Mont.  590,  101  Pac.  153,  to  the  point  that  residence  once  gained  con- 
tinues until  another  is  acquired. 

Distinguished  in  Ludlow  v.  Szold,  90  Iowa,  175,  57  N.  W.  676,  holding  that 
the  acquiring  of  a  new  residence  is  not  the  only  evidence  by  which  abandonment 
of  the  old  may  be  shown. 
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Meaning  of  ''residence.*' 

Cited  in  People  v.  Piatt,  60  Hun,  454,  3  N.  Y.  Supp.  367,  holding  that  •'resi- 
dence" as  used  in  statute  regarding  qualification  of  officer  is  equivalent  tC' 
'•domicil;"  State  v.  Savre,  129  Iowa,  122,  113  A.  S.  R.  452,  3  L.R.A.(N.S.)  455, 
105  N.  W.  387,  holding  that  "residence"  in  election  statutes  is  synouTmom 
with  "domicil"  and  means  a  fixed  or  permanent  place  of  abode. 

Cited  in  note  in  19  L.R.A.(N.S.)   760,  as  to  whether  "residence"  as  qualifica- 
tion of  voters,  means  "doraicil." 
Riglit  to  damages  for  being  prevented  from  voting. 

Cited  in  note  in  31  L.R.A.(N.S.)  1107,  on  right  to  damages  for  being  pre- 
vented from  voting. 

36  AM.  REP.  218,  BURGESS  v.  POLLOCK,  6S  IOWA,  273,  5  N.  W.  119. 
Validity  of  deed  or  contract  executed  by  one  mentally  ansonnd. 

Cited  in  Swartwood  v.  Chance,  131  Iowa,  714,  109  N.  W.  297;  Tichy  v.  Si- 
mecck,  4  Neb.  (Unof.)  697,  95  N.  W.  629, — holding  that  imbecility  or  weakness 
of  mind  will  not  avoid  a  contract  unless  it  is  of  such  character  as  to  prevent  t 
reasonable  perception  and  understanding  of  the  nature  of  the  contract;  El- 
wood  V.  O'Brien,  105  Iowa,  239,  74  N.  W.  740,  on  same  point. 

Distinguished  in  Paulus  v.  Reed,  121  Iowa,  224,  96  N.  W.  757,  holding  thit 
where   husband,  mentally   weak,  conveys  his  land   to  his  wife,  a  trust   in  his 
favor  will  be  declared  upon  her  death  as  against  her  heirs. 
—  Monomania  or  delusion. 

Cited  in  Seawel  v.  Dirst,  70  Ark.  166,  66  S.  W.  1058;  Reese  v.  Shutte,  1J3 
Iowa,  681,  108  N.  W.  625, — holding  that  an  insane  delusion  does  not  render  » 
person  incompetent  to  execute  a  deed,  where  such  delusion  has  no  connection 
with  the  subject  of  the  conveyance. 

86  AM.  REP.  221,  BONCE  t.  DUBUQUE  STREET  R.  CO.  53  IOWA,  278. 

5  N.  W.    177. 
Care  required  of  common  carrier  of  passengers. 

Cited  in  Moore  v.  Des  Moines  &  Ft.  D.  R.  Co.  69  Iowa,  491,  30  N.  W.  51, 
holding  that  common  carrier  is  bound  to  exercise  the  highest  degree  of  care 
and  skill  for  the  safety  of  passengers;  Kellow  v.  Central  Iowa  R.  Co.  68  Iowa, 
470,  56  A.  R.  858,  23  N.  W.  740,  on  same  point;  Spellman  v.  Lincoln  Rapid 
Transit  Co.  36  Neb.  890,  38  A.  S.  R.  753,  20  L.R.A.  316,  65  N.  W.  270,  holding 
that  common  carrier  of  passengers  is  bound  to  exercise  extraordinary  care,  skill, 
diligence  and  foresight  for  the  protection  of  passengers;  Hutcheis  v.  Cedar  Bap- 
ids  &  M.  C.  R.  Co.  128  Iowa,  279,  103  N.  W.  779,  holding  that  street  railway 
is  bound  to  use  the  highest  degree  of  care  reasonably  consistent  with  the  prac- 
tical conduct  of  their  business;  Pershing  v.  Chicago,  B.  &  0.  R.  Co.  71  lowt. 
661,  32  N.  W.  488,  holding  same  as  to  other  railroads  in  carrying  passengers; 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  South  Fork  Coal  Co.  1  L.R.A.(N.S.)  553. 
71  C.  C.  A.  316,  139  Fed.  528,  on  what  constitutes  prima  facie  case  of  negli- 
gence against  common  carrier. 

Cited  in  notes  in  61  A.  D.  146,  on  liability  of  carrier  of  passengers;  5  L.RX 
(N.S.)   1070,  on  duty  and  liability  of  proprietor  of  public  hack  or  cab. 
Burden  of  proving  nopligence  and  absence  of  contributory  negligence. 

Cited  in  Gamble  v.  Mullins,  74  Iowa,  99,  36  N.  W.  909,  holding  that  plaintiff 
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alleging  negligence  must  prove  it  and  also  show  himself  free  from  contributory 
negligence,  though  this  was  alleged  in  the  answer. 

Cited  in  reference  note  in  62  A.  D.  687,  on  burden  of  proof  as  to  contributory 
negligence  of  injured  passenger. 

36    AM.    HEP.    222,    CARROTHERS    T.    RUSSELL,    58    IOWA,    34  6,    5 

N.  W.   499. 
Effect  of  offer  of  money  or  property  to  coanty  to  affect  election. 

Cited  *n  State  ex  rel.  Kercheval  v.  Nashville,  15  Lea,  697,  54  A.  R.  427,  hold- 
ing that  officer  can  collect  his  salary  though  he  may  have  stated  prior  to  his 
election  that  he  would  serve  without  compensation;  Rettinghouse  v.  Ashland, 
106  Wis.  595,  82  N.  W.  555,  holding  that  agreement  with  mayor  to  accept  less 
than  salary  fixed  is  invalid,  where  charter  provides  that  salary  shall  be  neither 
increased  nor  diminished  during  year;  State  ex  rel.  Clements  v.  Humphries, 
74  Tex.  466,  5  L.R.A.  217,  12  S.  W.  99,  on  offer  of  candidate  for  office  to  turn 
part  of  compensation  back  into  treasury  as  bribery;  Bush  v.  Head,  154  Cal. 
277,  97  Pac.  512,  holding  that  promise  by  candidate  for  office  not  to  qualify  if 
elected,  for  purpose  of  creating  vacancy  does  not  render  candidate  ineligible. 

Cited  in  reference  note  in  37  A.  R.  422,  on  validity  of  agreement  by  candidate 
to  serve  for  less  than  legal  fees. 

Cited  in  note  in  90  A.  S.  R.  88,  on  effect  of  bribery  on  validity  of  election. 

Distinguished  in  Hawes  v.  Miller,  56  Iowa,  395,  9  N.  W.  307;  State  ex  rel. 
Bill  V.  El  ting,  29  Kan.  397, — holding  votes  for  location  of  county  seat  not  viti- 
ated because  town  desiring  its  location  offered  to  donate  money  or  property  if 
located  in  such  town. 

36  AM.  REP.  226,  KEOKUK  v.  INDEPENDENT  DIST.  58  IOWA,  352, 

5  N.  W.   503. 
liiability  of  city  and  of  lot  owner  for  injuries  from  defects  in  streets  and 

sidewalks. 

Cited  in  Wilhelm  v.  Defiance,  58  Ohio  St.  56,  65  A.  S.  R.  745,  40  L.R.A.  294, 
50  N.  E.  18,  holding  lot  owner  not  liable  to  city  for  injury  caused  by  defective 
condition  of  sidewalk  in  front  of  his  lot,  for  which  the  city  has  been  held  liable; 
St.  Louis  V.  Connecticut  Mut.  L.  Ins.  Co.  107  Mo.  92,  28  A.  S.  R.  402,  17  S.  W. 
637;  Rochester  v.  Campbell,  123  N.  Y.  405,  20  A.  S.  R.  760,  10  L.R.A.  393,  25 
N.  E.  937, — holding  the  same  where  injury  was  caused  by  failure  to  remove  ice 
and  snow  from  walk;  Law  v.  Kingsley,  82  Hun,  76,  31  N.  Y.  Supp.  88,  holding 
lot  owner  not  liable  for  injury  caused  by  his  neglect  to  keep  sidewalk  along  his 
lot  in  proper  repair;  Ford  v.  Kansas  City,  181  Mo.  137,  79  S.  W.  923,  holding 
that  in  action  against  city  for  injury  caused  by  defective  side  walk,  it  is  no 
defense  to  set  up  that  plaintiff  occupied  the  premises  adjoining  and  ordinance 
required  him  to  keep  it  in  repair. 

Cited  in  reference  notes  in  74  A.  D.  685,  on  liability  of  owner  or  occupant  of 
abutting  premises  for  failure  to  repair  street;  40  A.  R.  189,  on  right  of  munici- 
pality paying  judgment  for  injuries  on  sidewalk  to  recover  over  against  abut- 
ter; 1  A.  S.  R.  433,  on  liability  of  landowner  for  defective  or  dangerous  condi- 
tion of  sidewalk;  28  A.  S.  R.  405,  on  recovery  by  municipal  corporation  against 
wrongdoer. 

Cited  in  notes  in  63  A.  D.  355,  356,  on  abutter's  liability  for  failure  to  re- 
pair streets;  115  A.  S.  R.  995,  on  interpretation  and  effect  of  statutes  imposing 


Digitized 


by  Google 


S6  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  lOSO 

liability  on  property  owners  to  persons  injured  by  nonrepair  of  streets;  3  L.RA. 
(N.S.)  84,  on  effect  of  imposition  of  duty  of  keeping  sidewalk  in  repair  oo 
abutting  owner  to  impose  upon  him  liability  for  injuries;  12  L.R^. (N.S.)  950, 
on  right  of  municipality  which  has  been  held  liable  for  injuries  from  unsafe 
condition  of  street  to  recover  over  against  owner  or  occupant  of  abutting  prop- 
erty; 40  L.  ed.  U.  S.  713,  on  remedy  over  by  municipality  against  wrongdoer 
after  payment  of  damages  by  it  to  person  injured. 

Distinguished  in  Wickwire  v.  Angola,  4  Ind.  App.  253,  30  N.  E.  917,  holding 
city  entitled  to  indemnity  from  lot  owner  for  damages  paid  for  injury  causei 
by  area  in  sidewalk  maintained  for  benefit  of  said  lot  owner;  Calder  v.  Smalley, 
66  Iowa,  219,  66  A.  R.  270,  23  N.  W.  638,  holding  lot  owner  liable  for  injury 
caused  by  improper  construction  of  scuttlehole  in  sidewalk,  maintained  there 
for  his  own  convenience;  Thompson  v.  West  Bay  City,  137  Mich.  94,  100  N.  W. 
280,  holding  city  not  liable  for  injury  from  negligence  in  building  sidewalk 
where  statute  places  duty  of  constructing  walks  upon  lot  owners;  Robinson  v. 
Mills,  26  Mont.  291,  65  Pac.  114,  holding  water  company  liable  for  injury 
caused  by  excavation  in  street  being  left  in  dangerous  condition. 

36  AM.  REP.  280,  CRITCHETT  v.  AMERICAN  INS.  CO.  53  IOWA,  404, 

5  N.  W.   543. 
Authority  of  insurance  agent. 

Cited  in  Armstrong  v.  State  Ins.  Co.  61  Iowa,  212,  16  N.  W.  94,  holding  tliat 
agent  with  authority  to  take  applications  and  receive  and  forward  premiums,  has 
no  power  to  bind  the  company  by  contract  of  insurance;  Firemen's  Ins.  Co.  v. 
Kuessner,  59  111.  App.  432,  holding  that  such  agent  has  no  power  to  reinstate 
or  change  policies  issued  by  the  company;  Long  Creek  Bldg.  Asso.  v.  State  Ins. 
Co.  29  Or.  669,  46  Pac.  366,  holding  that  authority  of  agent  to  receive  applications 
for  insurance  and  to  receive  payment  of  premiums  does  not>  of  itself,  confer  au- 
thority to  receive  payment  on  note  in  his  possession  and  payable  at  hcune  office. 

Cited  in  reference  notes  in  39  A.  R.  277,  on  power  of  agent  soliciting  applica- 
tions for  insurance  to  bind  company  as  to  time  risk  takes  effect;   4  A.  S.  B. 
751,  on  authority  of  insurance  agent  to  receive  and  forward  applications,  deliver 
policies,  and  collect  premiums. 
—  Power  to  grant  extension  on  premiums. 

Cited  in  Metropolitan  L.  Ins.  Co.  v.  Hall,  104  Va.  572,  52  S.  E.  345,  holding 
that  agent  to  collect  premiums  has  no  power  to  extend  time  of  payment  of 
overdue  premium;  Weidert  v.  State  Ins.  Co.  19  Or.  261,  20  A.  S.  R.  809,  24  Pac 
242,  on  same  point. 
Validity  of  condition  In  policy  as  to  nonpayment  of  premium. 

Cited  in  Continental  Ins.  Co.  v.  Daly,  33  Kan.  601,  7  Pac.  168,  sustaining 
validity  of  condition  in  policy  for  forfeiture  in  case  premium  note  is  not  paid 
when  due. 
What  constitutes  doing  business  in  state  by  Insurance  company. 

Cited  in  Hacheny  v.  Leary,  12  Or.  40,  7  Pac.  329,  holding  that  taking  applica- 
tion of  insurance  and  forwarding  it  to  home  office  in  another  state  where  it  is 
accepted  and  policy  issued  is  not  doing  business  within  state  where  application 
was  taken. 
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Waiver  of  conditions  in  insurance  policy. 

Cited  in  reference  note  in  65  A.  D.  671,  on  waiver  by  insurance  company  of 
•conditions  in  policy  for  its  benefit. 

Cited  in  note  in  107  A.  S.  R.  146,  on  waiver  of  delay  in  paying  premiums 
falling  due  after  delivery  of  policy. 

86  AM.  REP.  236,  KINCAID  ▼.  HARDIN  COUNTY,  58  IOWA,  480,   5 
N.  W.  589. 

liiablllty  of  state  for  injuries. 

Cited  in  Moody  v.  State  Prison,  128  N.  C.  12,  53  L.R.A.  865,  38  S.  E.  131, 
bolding  state  not  liable,  in  absence  of  statute  permitting  suit  to  employee  of 
•state  prison  injured  by  breaking  of  defective  ladder. 

Cited  in  reference  note  in  41  A.  R.  442,  on  liability  of  state  or  municipality  for 
neglect  of  public  duty. 

Liability  of  public  corporation  for  injuries. 

Cited  in  Hughes  v.  Monroe  County,  79  Hun,  120,  29  N.  Y.  Supp.  496,  denying 
<50unties*  liability  to  asylum  employee  injured  by  reason  of  failure  of  person  in 
charge  to  give  proper  instructions  in  machine  handling;  Danaher  v.  Brooklyn, 
51  Hun,  663,  4  N.  Y.  Supp.  312,  denying  cities*  liability  for  death  caused  by 
drinking  of  water  from  well  sunk  and  maintained  by  city. 

Cited  in  notes  in  59  A.  D.  738,  on  liability  of  municipal  corporation  for  injuries 
from  defective  premises;  68  A.  D.  294,  on  liability  of  counties  for  torts. 

—  Due  to  defects  in  highways  and  bridges. 

Cited  in  El  Paso  County  v.  Bish,  18  Colo.  474,  33  Pac.  184,  declaring  counties 
not  liable  for  personal  injuries  occasioned  by  negligent  repair  of  county  road; 
Heigel  v.  Wichita  County,  84  Tex.  392,  31  A.  S.  R.  63,  19  S.  W.  662,  denying 
-counties'  liability  for  injuries  caused  by  defective  bridge;  Bailey  v.  Lawrence 
County,  5  S.  D.  393,  49  A.  S.  R.  881,  59  N.  W.  219,  holding  county  not  liable 
for  failure  to  keep  bridge  in  repair,  unless  statute  gives  right  of  action;  Wilson 
V.  Wapello  County,  129  Iowa,  77,  105  N.  W.  363,  6  A.  &  E.  Ann.  Cas.  958,  hold- 
ing county  not  liable  for  injury  from  defect  in  highway,  though  liable  for  defect 
in  bridge  or  approach  thereto;  James  v.  Wellston  Twp.  18  Okla.  56,  13  L.R.A. 
(N.S.)  1219,  90  Pac.  100,  11  A.  k  E.  Ann.  Cas.  938,  holding  town  not  liable  for 
injury  from  failure  to  keep  highways  in  safe  and  proper  condition;  Packard  v. 
Voltz,  94  Iowa,  277,  58  A.  S.  R.  396,  62  N.  W.  767,  holding  county  not  liable  for 
negligent  construction  of  highway  drain. 

Cited  in  reference  note  in  39  L.R.A.  44,  on  implied  liability  of  counties  for 
injuries  to  travelers  and  vehicles  by  bridges  and  approaches  being  out  of  re- 
pair. 

Cited  in  note  in  12  E.  R.  C.  716,  on  duty  to  repair  streets  and  bridges. 

—  Due  to  defects  In  public  ditch. 

Cited  in  Green  v.  Harrison  County,  61  Iowa,  311,  16  N.  W.  136;  Mutt  v. 
Mills  County,  61  Iowa,  754,  16  N.  W.  636;  Dashner  v.  Mills  County,  88  Iowa, 
401,  55  N.  W.  468, — ^holding  county  not  liable  for  damages  done  by  overflow  of 
public  ditch;  Wenck  v.  Carroll  County,  140  Iowa,  668,  118  N.  W.  900,  holding 
county  not  liable  for  unlawful  act  of  supervisors  in  extending  drainage  ditch 
4>eyond  boundary  of  district  to  injury  of  land  outside. 

—  Due  to  condition  of  Jail  or  lockup. 

Cited  in  Greene  County  v.  Boswell,  4  Ind.  App.  133,  30  N.  E.  634;  White  v. 
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Sullivan  County,  129  Ind,  396,  28  N.  E.  846;  Webster  v.  Hillsdale  County,  99 
Mich.  269,  58  N.  W.  317;  Lindley  v.  Polk  County,  84  Iowa,  308,  50  N.  W.  975,— 
liolding  county  not  liable  for  failure  of  commissioners  to  keep  jail  in  healtby 
condition;  Lahner  v.  Williams,  112  Iowa,  428,  84  N.  W.  607,  holding  municipal 
corporation  not  liable  in  damages  for  disease  contracted  by  prisoner  on  account 
of  unhealthy  condition  of  lock-up;  Downing  v.  Mason  County,  87  Ky.  208,  12 
A.  S.  R.  473,  8  S.  W.  264,  denying  counties'  liability  for  flooding  adjacent  prem- 
ises by  reason  of  careless  construction  of  county  jail. 

—  In  respect  to  school  buildings. 

Cited  in  Freel  v.  Crawfordsville,  142  Ind.  27,  37  L.R.A.  301,  41  N.  E.  312, 
denying  school  corporation's  liability  for  personal  injuries  sustained  by  «nployee 
in  making  repairs,  in  absence  of  statute  giving  right  of  action;  Lane  v.  Woodbury, 
68  Iowa,  462,  12  N.  W.  478,  denying  school  district's  liability  for  failure  to  keep 
school  building  in  repair. 

Cited  in  reference  note  in  43  A.  R.  35,  on  municipal  liability  for  injury  to  child 
by  defect  in  schoolhouse. 

86  AM.  REP.  240,  WHEELER  ▼.  WHEELER,  58  IOWA,  511,  5  N.  W. 

689. 

Cruel  and  inhuman  treatment  as  ground  for  divorce. 

Cited  in  Day  v.  Day,  84  Iowa,  221 ,  50  N.  W.  979 ;  Owen  v.  Owen,  90  Iowa,  385, 
67  N.  W.  887;  Garvey  v.  Hauck,  85  Mo.  App.  6;  Gleason  v.  Gleason,  16  Xeb.  15, 
19  N.  W.  784, — on  what  constitutes  such  cruel  and  inhuman  treatment  as  will 
justify  a  divorce. 

Cited  in  notes  in  73  A.  D.  626,  on  necessity  of  executing  threats  of  violence 
to  right  to  divorce  for  cruelty;  73  A.  D.  626,  on  injury  to  health  as  cruelty  entitl- 
ing one  to  divorce;  40  A.  R.  464,  on  what  constitutes  cruelty  within  divorce 
law. 

—  Insults  and  accusations  with  or  without  physlcial  hurt. 

Cited  in  Sylvis  v.  Sylvis,  11  Colo.  319,  17  Pac.  912;  Doolittle  v.  Doolittle,  7S 
Iowa,  691,  6  L.R.A.  187,  43  N.  W.  616, — ^holding  that  long  continued  course  of 
ill  treatment  which  affected  wife's  mind  and  endangered  her  health  will  justify 
divorce  though  no  physical  violence  is  used;  Berry  v.  Berry,  115  Iowa,  543,  SS 
N.  W.  1075,  holding  thai  profane  and  abusive  language  and  accusations  of  un- 
chastity  publicly  made,  may  constitute  such  cruel  and  inhuman  treatment  as  will 
justify  a  divorce;  Luick  v.  Luick,  132  Iowa,  302,  109  N.  W.  783,  sustaining  decree 
of  divorce  for  cruel  and  inhuman  treatment  where  husband  habitually  threatened 
and  assaulted  wife,  called  her  vile  names,  cursed  her,  and  accused  her  of  un- 
chastity;  Gleason  v.  Gleason,  2  Del.  Co.  Rep.  244,  holding  that  use  of  vile  and 
abusive  language,  accompanied  by  manifestations  of  passion  does  not  amount  to 
legal  cruelty. 

Cited  in  notes  in  65  A.  S.  R.  80,  on  charges  of  adultery  or  unchastity  as  cruelty 
justifying   divorce;    18   L.R.A.(N.S.)    304,   on  making  charges   of   adultery  as 
ground  for  divorce. 
~  Justification  for  accusations. 

Cited  in  Walton  v.  Walton,  57  Neb.  102,  77  N.  W.  392,  on  provocation  or 
excuse  to  justify  husband  in  publicly  accusing  wife  of  unchastity. 
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—  Drunkenness  as  element  In  cruelty. 

Cited  in  reference  note  in  81  A.  D.  93,  on  habitual  intemperance  as  ground  for 
divorce. 

Cited  in  notes  in  6  L.R.A.  187,  on  cruelty  and  inhuman  treatment  as  ground  for 
divorce;  34  L.R.A.  456,  on  decree  of  drunkenness  authorizing  divorce. 

Distinguished  in  Anonymous,  17  Abb.  N.  C.  231,  holding  that  drunkenness  by 
itself  is  insufficient  to  justify  a  divorce  upon  ground  of  cruel  and  inhuman 
treatment. 

Habitual  drunkenness. 

Cited  in  Bizer  v.  Bizer,  110  Iowa,  248,  81  N.  W.  466,  on  definition  of  "habitual 
drunkenness." 

Cited  in  note  in  38  A.  R.  616,  defining  "intemperate  habits." 

36  AM.  REP.  248,  BRANX  t.  CHICAGO,  R.  I.  &  P.  R.  CO.  53  IOWA, 
595,  .6  N.  W.  5. 

Duty  of  master  as  to  Inspection  and  repair  of  appliances. 

Cited  in  Cameron  v.  Great  Northern  R.  Co.  8  N.  D.  124,  77  N.  W.  1016; 
Indiana  Car  Co.  v.  Parker,  100  Ind.  181;  Stockwell  v.  Chicago  &  N.  W.  R.  Co. 
106  Iowa,  63,  75  N.  W.  665;  Shebeck  v.  National  Cracker  Co.  120  Iowa,  414, 
94  N.  W.  930;  Solomon  R.  Co.  v.  Jones,  30  Kan.  601,  2  Pac.  657,— holding  that 
duty  of  master  to  furnish  safe  appliances  is  a  continuing  one  including  inspection 
in  order  to  keep  them  in  safe  condition;  Houston  v.  Brush,  66  Vt.  331,  29  Atl. 
380,  holding  that  it  is  the  duty  of  master  to  inspect  appliances  used  and  to  see 
that  they  are  in  safe  condition;  Riley  v.  Cudahy  Packing  Co.  82  Neb.  319,  117 
N.  W.  766;  Northern  P.  R.  Co.  v.  Altimus,  102  C.  C.  A.  631,  179  Fed.  275,— 
holding  master  liable  for  injury  to  servant  resulting  from  failure  to  inspect  ma- 
chinery and  place  to  work. 

Cited  in  reference  note  in  98  A.  S.  R.  297,  on  master's  duty  to  repair  defective 
machinery  and  appliances. 

Cited  in  notes  in  77  A.  D.  219,  220,  on  liability  of  master  for  injuries  to  serv- 
ant from  defective  machinery  or  material;  92  A.  D.  220,  on  employer's  duty  to 
provide  safe  machinery  and  appliances;  59  A.  R.  75,  79,  on  master's  duty  to  fur- 
nish safe  appliances;  41  L.R.A.  74,  on  master's  duty  to  actively  inspect  instru- 
mentalities while  in  use;  41  L.R.A.  77,  78,  on  degree  of  care  required  in  in- 
spection of  instrumentalities  by  master;  41  L.KA.  81,  82,  on  master's  duty  as  to 
active  inspection  of  instrumentalities  while  in  use  as  affected  by  length  of  time 
used. 

—  Railroads  and  railroad  equipment. 

Cited  in  Goodman  v.  Richmond  &  D.  R.  Co.  81  Va.  576,  holding  railroad  com- 
pany liable  for  injury  to  employee  resulting  from  its  failure  to  properly  in- 
spect and  repair  its  appliances;  Richmond  &  D.  R.  Co.  v.  Burnett,  88  Va.  538, 
14  S.  E.  372,  holding  railroad  liable  for  injury  to  brakeman  from  nonrepair  of 
brake  chain  which  would  have  been  known  to  company  upon  proper  inspection; 
Cooper  V.  Pittsburgh,  C.  &  St.  L.  R.  Co.  24  W.  Va.  37,  holding  brakeman  entitled 
.to  recover  from  railroad  for  injury  from  nonrepair  of  car,  through  negligence 
of  car  inspector. 

Cited  in  notes  in  41  L.R.A.  90,  on  extent  of  master's  duty  of  active  inspection 
of  cars  and  their  appurtenances  while  in  use;  41  L.R.A.  106,  on  degree  of  care 
required  in  inspection  of  foreign  cars  by  employer. 
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Delegability  of  master^s  duty. 

Cited  in  notes  in  41  L.R.A.  117,  120,  on  nonaMignability  of  employer's  dntr 
as  to  inspection;  54  L.R.A.  51,  on  doctrine  of  nondelegeable  duties  of  msster  ip- 
plicable  to  artificial  persons;  54  L.R.A.  103,  104,  on  nondelegability  of  master's 
duty  to  inspect  instnmientalities  during  the  time  they  are  kept  in  uae. 
Negligence  in  Inspection  and  repair  as  question  of  fact. 

Cited  in  Pacheco  v.  Judson  Mfg.  Co.  113  Cal.  541,  45  Pac.  883,  holding  tJitt 
where  inference  of  negligence  might  be  dra¥m  from  the  evidence  it  should  be 
submitted  to  the  jury;  Larkin  v.  Chicago  &  G.  W.  R.  Co.  118  Iowa,  652,  92  X. 
W.  891,  holding  it  to  be  for  jury  to  decide  whether  railroad  company  had  shovn 
due  care  sufficient  to  overcome  prima  facie  case  of  negligence;  Crawford  t. 
United  R.  A  Electric  Co.  101  Md.  402,  70  L.R.A.  489,  61  AtL  287,  holding  tb*t 
where  defective  appliance  caused  the  injury,  it  was  for  the  jury  to  decide  whether 
such  defect  was  caused  by  the  master's  negligence;  Oglesby  v.  Missouri  P.  R.  Co, 
177  Mo.  272,  76  S.  W.  623  (dissenting  opinion),  on  question  of  proper  inspectioB 
being  one  for  the  jury. 

Cited  in  note  in  13  L.R,A.  728,  on  negligence,  a  question  for  jury. 

Defective  appliance  as  evidence  of  negligence. 

Cited  in  ^fcCarty  v.  St.  Louis  A  S.  R.  Co.  105  Mo.  App.  596,  80  S.  W.  77,  hold- 
ing that  where  hand  rail  gives  way  when  used  for  its  proper  purpose,  it  it 
prima  facie  evidence  of  negligence. 

Liability  of  master  where  his  duty  Is  delegated  to  servant. 

Cited  in  Hendrickson  v.  United  States  Gypsum  Co.  133  Iowa,  89,  9  L  R  A 
(N.S.)  555,  110  N.  W.  322,  12  A.  k  E.  Ann.  Cas.  246,  holding  that  where  it  is 
master's  duty  to  give  warning  of  danger  he  is  liable  for  failure  of  servant  to  whom 
such  duty  is  delegated  to  give  such  warning;  Wells  v.  Coe,  9  Colo.  159,  11  Pac. 
50;  Denver  &  R.  G.  R.  Co.  v.  Sipes,  26  Colo.  17,  65  Pac.  1093;  Tierney  v.  Min- 
neapolis &  St.  L.  R.  Co.  33  Minn.  311,  53  A.  R.  35,  23  N.  W.  229;  Rodney  t. 
St  Louis  S.  W.  R.  Co.  127  Mo.  676,  28  S.  W.  887;  Gunter  v.  Graniteville  Mfg. 
Co.  18  S.  C.  262,  44  A.  R.  575, — holding  that  where  servant  is  employed  to  in- 
spect appliances  used  his  negligence  is  imputed  to  the  master  in  case  of  injurr 
to  other  servants;  Theleman  v.  Moeller,  73  Iowa,  108,  6  A.  S.  R,  663,  34  N.  W. 
765,  on  same  point. 

Distinguished  in  New  Omaha  Thompson-Houston  Electric  Light  Co.  v.  Rom- 
bold,  68  Neb.  54,  97  N.  W.  1030,  holding  that  where  duty  of  inspection  devolves 
upon  employee,  the  master  is  not  liable  to  him  for  an  injury  from  defect  which  be 
could  have  discovered  upon  reasonable  inspection. 
Who  are  fellow  servants. 

Cited  in  Taylor  v.  Evansville  A  T.  H.  R.  Co.  121  Ind.  124,  16  A.  S.  R.  372, 
6  L.R.A.  584,  22  N.  E.  876,  holding  that  one  who  has  authority  to  command  and 
enforce  obedience  in  a  distinct  department,  is  not  a  fellow  servant  with  those 
employed  in  the  department. 

Cited  in  notes  in  36  A.  D.  289,  on  who  are  fellow  servants;  75  A.  S.  R.  WO, 
on  persons  performing  master's  duties  as  vice  principals;  75  A.  S.  R.  621-623, 
on  machinist  inspectors  and  repairers  as  vice  principals;  54  L.R.A.  38,  on  vice 
principalship  as  determined  with  reference  to  the  character  of  the  act  which 
caused  the  injury. 
» Trainmen  and  car  Inspectors. 
Cited  in  Little  Rock  &  M.  R.  Co.  t.  Moseley,  6  a  C.  A.  225,  12  U.  S.  App. 


Digitized  by 


Google 


1085  NOTES  ON  AMERICAN  REPORTS.  [243-248 

S14,  56  Fed.  1009,  holding  that  car  inspector  and  switchman  are  not  fellow  serv- 
ants; Cincinnati,  H.  &  D.  R.  Co.  v.  McMullen,  117  Ind.  439,  10  A.  S.  R.  67,  20 
N.  E.  287,  holding  that  car  inspector  is  not  a  fellow  servant  with  trainmen. 

56  AM.  REP.  246,  ERICKSON  v.  BELL,  58  IOWA,  627,  6  N.  W.  19. 
Usury  where  loan  is  made  through  agent. 

Cited  in  Glick  v.  Bramer,  78  Iowa,  668,  43  N.  W.  631,  holding  that  where 
agent  for  undisclosed  principal  took  notes  which  were  usurious  as  to  him,  they 
are  usurious  as  to  principal  where  maker  supposed  agent  to  be  principal;  Trimble 
V.  Thorson,  80  Iowa,  246,  45  N.  W.  742,  on  loan  being  usurious  where  made  by 
agent  in  his  own  name  who  exacts  a  commission  beyond  the  legal  rate  the  bor- 
rower believing  him  to  be  the  principal. 

Cited  in  note  in  46  A.  S.  R.  200,  on  usury  by  exactions  of  lender's  agent  acting 
in  his  own  name. 

Distinguished  in  Ammerman  v.  Ross,  84  Iowa,  369,  51  N.  W.  6,  holding  that 
fact  that  broker's  commission  is  included  in  note  given  by  the  borrower  is  not 
of  itself  sufficient  to  charge  lender  with  notice  that  usurious  interest  has  been 
charged. 

Estoppel  of  maker  of  note  to  deny  knowledge  of  its  contracts. 

Cited  in  Trimble  v.  Thorson,  80  Iowa,  246,  45  N.  W.  742,  holding  that  maker  of 
note  with  opportunity  to  inspect  it  will  not  be  heard  to  say  that  he  did  not  know 
to  whom  it  was  made  payable. 

86  AM.  REP.  248,  ARNOLD  v.  WALTZ,  58  IOWA,  706,  6  N.  W.  40. 
What  constitutes  a  "family"  under  homestead  and  exemption  laws. 

Cited  in  Re  Rafferty,  112  Fed.  512,  holding  that  where  children  after  death 
of  parents  continue  to  reside  together  they  constitute  a  family;  Adams  v.  Clark, 
48  Fla.  205,  37  So.  734,  holding  that  adopted  granddaughter  is  member  of  her 
grandfather's  family;  Holloway  v.  Holloway,  86  Ga.  576,  22  A.  S.  R.  484,  11 
L.R.A.  518,  12  S.  E.  943,  holding  that  widow,  keeping  together  and  caring  for  her 
«tep<^hildren  who  are  minors,  becomes  the  head  of  a  family;  Menefee  v.  Chesley, 
98  Iowa,  55,  66  N.  W.  1038;  Goode  v.  State,  16  Tex.  App.  411,— holding  that 
^'family"  means  the  collective  body  of  persons  who  live  in  one  house  under  one 
head;  Fox  v.  WaterkH)  Nat.  Bank,  126  Iowa,  481,  102  N.  W.  424,  holding  that 
divorced  man  and  his  daughter  living  with  and  dependent  upon  him  constituted 
a  family;  Rolator  v.  King,  13  Okla.  37,  73  Pac.  291,  holding  that  one  living  with, 
and  supporting  his  mother  and  sisters  who  are  wholly  dependent  upon  him,  is 
the  head  of  a  family;  Moyer  v.  Drummond,  32  S.  C.  165,  17  A.  S.  R.  850,  7  L.R.A. 
747,  10  S.  E.  952,  holding  that  where  a  brother  and  sister  live  in  a  house  owned 
by  the  sister,  and  the  brother  maintains  the  house  and  supports  her,  he  is  the 
head  of  a  family;  Fullerton  v.  Sherrill,  114  Iowa,  511,  87  N.  W.  419,  on  widow  and 
her  daughters  residing  with  her  as  a  family;  Cross  v.  Benson,  68  Kan.  495,  64 
L.R.A.  560,  75  Pac.  558,  holding  that  minor  child  residing  with  grandparents  is 
^•member  of  their  family;"  Floyd  County  v.  Wolfe.  138  Iowa,  749,  117  N.  W. 
32,  holding  that  woman  confined  in  insane  asylum,  and  without  issue,  whose  mar- 
riage was  annulled  has  no  homestead  interest  in  divorced  husband's  property  which 
is  exempt  from  execution. 

Cited  in  reference  notes  in  77  A.  D.  137,  as  to  when  unmarried  woman  is  head 
of  family  and  entitled  to  homestead;  29  A.  S.  R.  405,  on  who  entitled  to  exemption 
•of  homestead  as  head  of  family. 
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Cited  in  notes  in  61  A.  D.  691,  on  unmarried  person  as  head  of  family;  78 
A.  S.  R.  113,  on  widow  or  unmarried  woman  as  head  of  family  within  homestead 
law;  6  L.R.A.  813,  On  what  constitutes  a  faaily  and  who  is  its  head;  4  LJLA. 
(N.S.)   385,  on  single  persons  as  family  under  homestead  and  exemption  lawi. 

Distinguished  in  Linton  v.  Crosby,  56  Iowa,  386,  41  A,  R.  107,  9  N.  W.  311, 
holding  that  where  husband  and  wife  lived  apart  for  seven  years  prior  to  nts 
death,  he  boarding  with  others  and  contributing  nothing  to  her  support,  be  was 
not  the  head  of  a  family. 

36  AM.  REP.  250,  GRAUIi  T.  STRUTZEIi,  58  IOWA,  712,  6  N.  W.  11». 
Liability  of  Indorser  of  note  after  maturity. 

Cited  in  Rosson  v.  Carroll,  90  Tenn.  90,  12  L.R.A.  727, 16  S.  W.  66,  holding  that 
endorser  of  note  after  maturity  is  not  liable  on  his  endorsement  unless  note  is 
presented  for  payment  within  reascmable  time  and  notice  of  nonpayment  be  giTen 
such  endorser. 

Cited  in  reference  note  in  35  A.  S.  R.  176,  on  indorsement  of  negotiable  instru- 
ments after  maturity. 

Cited  in  notes  in  3  L.R.A.  759,  on  effect  of  transfer  of  note  after  maturity; 
46  L.R.A.  804,  805  on  demand  and  notice  to  charge  indorser  of  negotiable  paper 
after  maturity. 

Presentment  of  Joint  note. 

Cited  in  note  in  36  L.R.A.  704,  on  presentment  to  joint  makers  to  hold  indorsers 
of  note. 

Demand   of  payment  by  mail. 

Cited  in  Cloez  v.  Miracle,  103  Iowa,  198,  72  N.  W.  502,  holding  that  mailing 
letter  demanding  payment  is  not  such  demand  of  maker  as  will  charge  an  in- 
dorser of  the  note. 
Evidence  to  prove  fact  of  agency. 

Cited  in  Heusinkweld  v.  St.  Paul  F.  A  M.  Ins.  Co.  106  Iowa,  229,  76  N.  W. 
696;  Burke  v.  Frye,  44  Neb.  223,  62  N.  W.  476,— holding  that  fact  of  agency  can- 
not be  established  by  declarations  of  one  assuming  to  act  as  agent,  without  other 
proof;  O'Leary  v.  German- American  Ins.  Co.  100  Iowa,  390,  69  N.  W.  686; 
Nostrom  v.  Halliday,  39  Neb.  828,  68  N.  W.  429,— holding  the  same  but  that  the 
testimony  of  such  agent  is  admissible  to  prove  fact  of  agency. 
Implied  authority  of  agent. 

Cited  in  Stoll  v.  Sheldon,  13  Neb.  207,  13  N.  W.  201,  holding  that  agent  en- 
ployed  to  make  collections  has  no  implied  authority  to  release  surety  on  note 
without  payment  thereof. 

36  AM.  REP.  251,  TURNER  v.  WEBSTER,  24  KAN.  88. 

Recovery  for  services  where  contract  fails  on  account  of  mntnal  mis- 
understanding. 

Cited  in  Farrell  v.  Dooley,  17  111.  App.  66;  Russell  v.  Qough,  71  N.  H.  177, 
93  A.  S.  R.  607,  51  Atl.  632, — holding  that  one  who  performs  services  under  such 
contract  may  recover  reasonable  compensation;  Union  Hosiery  Co.  v.  Hodgson, 
72  N.  H.  427,  57  Atl.  384,  on  same  point;  United  States  Coal  Co.  v.  Pinkerton, 
95  C.  C.  A.  34,  169  Fed.  530,  holding  that  modification  of  contract  cannot  be  made 
without  mutuality  of  consent;  Wright  v.  Broome,  67  Mo.  App.  32,  holding  that 
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person  is  entitled  to  recover  quantum  meruit  where  they  were  performed  under 
misunderstanding  as  to  price. 

Cited  in  note  in  26  L.R.A.(N.S.)  811,  on  quantum  meruit  for  services  performed 
or  material  furnished  imder  contract  invalid  because  minds  of  parties  did  not 
meet  as  to  terms. 

36  AM.  REP.  254,  SMITH  t.  ROGERS,  24  KAN.  140. 
Relation  existing   between   stepfather  and  stepchild  admitted  into  his 
family. 

Cited  in  Livingston  v.  Hammond,  162  Mass.  375,  38  N.  E.  968,  denying  right 
of  stepfather  to  recover  for  maintenance  of  stepchild  taken  into  his  family; 
State  V.  Kavanaugh,  133  Mo.  452,  33  S.  W.  33;  Hennessey  v.  Bavarian  Brewing 
Co.  63  Mo.  App.  Ill,— on  relation  existing  between  stepfather  and  stepchild 
admitted  into  his  family. 

Cited  in  note  in  53  A.  D.  346,  on  stepparents'  right  to  compensation  for  support, 
etc.,  of  stepchildren. 

Parent's  duty  to  support  child. 

Cited  in  note  in  57  L.R.A.  729,  on  parent's  duty  to  support  child  as  affected  by 
child's  interest  in  trust  estate. 

36  AM.  REP.  257,  STATE  ▼.  WIIiSON,  24  KAN.   18». 
Dying  declarations  as  evidence. 

Cited  in  State  v.  Phillips,  118  Iowa,  660,  92  N.  W.  876,  holding  declarations 
not  admissible  as  "dying  declarations"  in  the  absence  of  evidence  to  show  belief 
in  impending  death;  State  v.  Knoll,  69  Kan.  767,  77  Pac.  880,  holding  dying 
declarations  admissible  as  such  only  where  made  under  sense  of  impending  death 
with  no  hope  of  recovery  at  time  when  made;  Foley  v.  State,  11  Wyo.  464,  72 
Pac.  627,  on  inadmissibility  of  written  memorandum  of  statements  made  as  dying 
declarations,  when  written  down  by  physician  in  attendance  and  sworn  to  by 
him;  State  v.  Roberts,  28  Nev.  350,  82  Pac.  100,  holding  that  declarations  may 
be  admissible  as  dying  declarations,  though  declarant  may  not  have  said  that  he 
was  without  hope  of  recovery. 

Cited  in  reference  notes  in  25  A.  S.  R.  726;  40  A.  S.  R.  414, — on  admissibility 
of  dying  declarations;  61  A.  S.  R.  889,  on  admissibility  in  criminal  trial  of  evi- 
dence of  deceased  witness. 

Cited  in  notes  in  11  E.  R.  C.  307,  308,  on  admissibility  of  dying  declarations; 
56  L.R.A.  424,  on  necessity  of  writing  to  admissibility  of  dying  declarations; 
56  L.R.A.  433,  on  dying  declarations  when  there  is  other  evidence  of  same  facts; 
56  L.R.A.  416,  on  sending  for  priest,  etc.,  as  evidence  of  mental  and  physical 
condition  of  one  whose  dying  declarations  are  offered  in  evidence;  40  L.  ed.  U. 
8.  533,  534,  on  dying  declarations. 
—  Evidence  as  to  sense  of  impending  death. 

Cited  in  People  v.  Buettner,  233  111.  272,  84  N.  E.  218,  holding  that  fact  that 
declarant  has  called  for  and  received  the  last  sacrament  is  strong  evidence  of 
belief  in  impending  death. 
Admissibility  of  evidence  of  testimony  at  former  trial. 

Cited  in  State  v.  Nelson,  68  Kan.  506,  75  Pac.  505,  1  A.  &  E.  Ann,  Gas.  468, 
holding  evidence  of  testimony  given  by  witness  who  has  since  left  the  state,  ad- 
missible in  criminal  prosecution;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Osborn,  64  Kan. 
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187,  91  A.  S.  R.  189,  67  Pac  547,  holding  same  in  civil  case;  Gilmore  t.  Butts, 
61  Kan.  316,  59  Pac.  645,  on  same  point;  Mattox  v.  United  States,  156  U.  S. 
237,  39  L.  ed.  409,  15  Sup.  Ct.  Rep.  337;  State  v.  Gushing,  17  Wash.  544,  50  Pat 
512, — ^holding  evidence  of  testimony  given  by  deceased  witness  at  a  former  trial 
admissible  in  criminal  prosecution;  Cline  v.  State,  36  Tex.  Grim.  Rep.  320,  61 
A.  S.  R.  850,  37  S.  W.  722  (dissenting  opinion),  on  same  point. 

Cited  in  note  in  25  L.R.A.(N.S.)  872,  on  admissibility  in  criminal  trial  of 
testimony  given  upon  preliminary  examination  by  witnesses  not  available  at 
trial. 

Distinguished  in  State  v.  Conway,  56  Kan.  682,  44  Pac.  627,  holding  evidence 
of  testimony  of  witness  at  former  trial,  who  has  since  been  sent  to  prison  for 
a  term  of  years,  not  admissible. 
Right  to  have  counsel  to  assist  county  attorney  in  criminal  prosecution. 

Cited  in  Thalheim  v.  State,  38  Fla.  169,  20  So.  938;  State  v.  Lighe,  27  Mont. 
327,  71  Pac  3;  Polin  v.  State,  14  Neb.  540,  16  N.  W.  898,— holding  that  counsel 
employed  and  paid  by  private  parties  may  assist  county  attorney  in  prosecution 
of  criminal  case;  Eldridge  v.  State,  27  Fla,  162,  9  So.  448,  on  same  point;  State 
V.  Smith,  50  Kan.  69,  31  Pac.  784,  holding  it  not  to  be  error  to  permit  private 
counsel  to  make  closing  argument  for  state  in  criminal  prosecution;  State  v. 
Wells,  54  Kan.  161,  37  Pac.  1005,  holding  it  not  to  be  error  for  county  attorney 
to  permit  counsel  employed  by  private  parties  to  make  opening  statement  to  jury 
in  criminal  prosecution;  State  v.  Kent,  4  N.  D.  577,  27  L.R.A.  686,  62  N.  W.  631, 
holding  it  not  error  to  allow  nonresident  attorney  employed  by  private  parties  to 
assist  in  prosecution  of  criminal  case;  Wood  v.  State,  92  Ind.  269;  Tull  v.  State, 
99  Ind.  238;  State  v.  Tyler,  122  Iowa,  125,  97  N.  W.  983,— holding  that  court 
may  appoint  attorney  to  assist  in  prosecution  of  criminal  case. 

Cited  in  note  in  24  L.R.A.  ( N.S. )  565,  on  right  to  complain  because  prosecution 
is  conducted  or  assisted  by  unofficial  member  of  bar. 

Disapproved  in  Biemel  v.  State,  71  Wis.  444,  37  N.  W.  244,  holding  that  counsel 
paid  by  private  parties  should  not  be  permitted  to  aid  the  county  attorney  in 
prosecution  of  criminal  offense. 

36  AM.  RJEP.  259,  SWITZGR  t.  WILVERS,  24  KAN.  884. 
Implied  authority  of  agent  appointed  to  buy  or  sell. 

Cited  in  Morris  v.  Ewing,  8  N.  D.  99,  76  N.  W.  1D47,  holding  that  power  of 
attorney  to  sell  and  convey  land  does  not  include  power  to  mortgage;  Campbell 
V.  Foster,  163  Pa..  609,  43  A.  S.  R.  818,  26  L.R.A.  117,  30  Atl.  222,  on  saifle 
point;  Kiefer  v.  Klinsick,  144  Ind.  46,  42  N.  E.  447   (affirming  13  Ind.  App.  253, 

37  N.  E.  1048),  holding  that  general  agent  with  power  to  buy  goods  on  credit  and 
retail  the  same  has  no  implied  power  to  mortgage  the  entire  stock  of  goods; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Moline  Plow  Co.  13  Ind.  App.  225,  41  N.  E. 
480,  holding  that  agent  for  transfer  and  storage  of  goods  has  no  power  to  sell. 

Cited  in  reference  note  in  25  A.  S.  R.  619,  on  power  to  sell  not  including  power 
to  mortgage. 

Cited  in  note  in  50  A.  R.  548,  on  power  of  executor  to  mortgage  estate  under 
authority  to  sell,  exchange,  and  dispose  of  it. 
Execution  of  power  of  sale. 

Cited  in  Arlington  State  Bank  v.  Paulsen,  57  Neb.  717,  78  N.  W.  303,  hold- 
ing that  power  of  sale  under  will  must  be  strictly  pursued  and  executed  accor*i- 
ing  to  the  manifest  intent  of  testator;   Brown  v.  Farmers'  Loan  A  T.  Ca  51 
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Hun,  386,  4  N.  Y.  Supp.  422,  on  right  to  mortgage  property  held  under  devise 
with  power  to  sell. 

36  AM.  RCP.  261,  HI31RIMAN  t.  SHOMOX,  24  KAN.  S87. 
Power  of  attorney  at  law  to  bind  his  client.  » 

Cited  in  Southern  Kansas  R.  Co.  v.  Pavey,  57  Kan.  521,  46  Pac.  969,  hoMing 
client  bound  by  stipulation  of  his  attorney  for  a  continuance  upOn  certain  con- 
ditions. 

Distinguished  in  Bonnifield  v.  Thorp,  71  Fed.  924,  holding  that  stipulation  as 
to  time  of  answering  made  by  plaintiff  himself  with  attorneys  of  defendant 
may  be  disregarded  where  plaintiff  is  represented  by  attorney. 

—  As  to  release  or  discharge  of  claims. 

Cited  in  Rounsaville  v.  Hazen,  33  Kan.  71,  6  Pac.  422,  holding  that  attorney  has 
no  power  to  release  judgment  in  favor  of  his  client  before  it  is  satisfied;  Barr 
V.  Rader,  31  Or.  225,  49  Pac.  962,  holding  that  attorney  at  law  has  no  power 
to  accept  anything  other  than  money  in  satisfaction  of  a  judgment  in  favor  of 
his  client. 

Cited  in  note  in  76  A.  D.  260,  on  effect  of  payment  to  attorney. 
Power  of  collecting  agent. 

Cited  in  Bank  of  Kansas  City  v.  Mills,  24  Kan.  604,  holding  that  agent  for 
collection  of  draft  has  no  power  to  accept  anything  other  than  money  in  pay- 
ment. 

86  AM.  REP.  262,  FRAK£R  ▼.  LITTIiE,  24  KAN.  698.    . 

Recovery  of  money  volantarlly  paid  under  mistake. 

Cited  in  Lyle  v.  Shinnebarger,  17  Mo.  App.  66,  holding  that  money  voluntarily 
paid  under  mistake  may  be  recovered  back  though  payer  may  have  been  negligent 
is  not  inquiring  into  the  facts  before  making  payment;  Douglas  County  v. 
Keller,  43  Neb.  635,  62  N.  W.  60,  holding  that  in  suit  for  recovery  of  money 
voluntarily  paid  under  mistake,  plaintiff  is  not  chargeable  with  notice  though 
he  had  knowledge  of  facts  from  which  they  might  have  obtained  notice. 

—  Payment  of  altered  note  in  ignorance. 

Cited  in  reference  note  in  36  A.  R.  505,  on  right  of  accommodation  milker  to 
recover  money  paid  on  altered  note. 

Distinguished  in  First  National  Bank  v.  Laughlin,  4  N.  D.  391,  61  N.  W. 
473,  holding  that  money  paid  upon  note  void  for  material  alteration  cannot  be 
recovered  back  where  note  was  given  for  a  valid  debt. 

86  AM.  REP.  264,  CUMMINS  v.  HEAIiD,  24  KAN.  600. 
Liiability  of  one  holding  a  note  for  collection  for  acts  of  subagents. 

Cited  in  First  Nat.  Bank  v.  Craig,  3  Kan.  App.  166,  42  Pac.  830,  holding  that 
bank  taking  note  for  collection  is  liable  for  money  collected  thereon  by  agent  em- 
ployed by  bank  to  collect  it. 

Cited  in  notes  in  50  A.  S.  R.  115,  on  liability  of  attorney  on  claim  forwarded 
to  another  for  collection;  34  A.  D.  315,  on  liability  of  collecting  bank  for 
negligence  of  notaries,  correspondents,  etc;  50  A.  S.  R.  124,  as  to  whom  sub- 
agent  is  accountable. 

Am.  Rep.  Vol.  XVn.— 69. 
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Liability  of  attorney  to  client. 

Cited  in  note  in  22  L.  ed.  U.  S.  484,  on  attorney's  liability  to  client  for  Bcgli- 
gence. 

36  AM.  REP.  267,  THIELMAN  ▼.  GUEBIiE,  82  LA.  ANN.  260. 
Time  for  presentment  and  demand  of  demand  note. 

Cited  in  Turner  v.  Iron  Chief  Min.  Co.  74  Wis.  355,  17  A.  S.  R.  168,  5  LJLA. 
533,  43  N.  W.  149,  holding  demand  and  protest  within  reasonable  time  neces- 
sary to  hold  accomodation  indorser  of  interest  bearing  demand  note  and  that 
delay  of  fen  months  is  unreasonable;  Home  Sav.  Bank  v.  Hosie,  119  Mich,  116. 
77  N.  W.  625;  Harrisburg  Nat.  Bank  v.  Reily,  24  Pa.  Co.  Ct.  113,  3  DaupK 
Co.  Rep.  75,  10  Pa.  Dist.  R.  25, — holding  the  same  and  that  delay  of  thirtj 
three  months  was  unreasonable;  Leonard  v.  Olsen,  99  Iowa,  162,  61  A.  S.  R 
230,  35  L.R.A.  381,  68  N.  W.  677,  holding  the  same  and  that  ten  years  is  not 
a  reasonable  time. 

Cited  in  reference  notes  in  42  A.  R.  250,  on  laches  in  presenting  note;  7  A 
S.  R.  648,  on  effect  of  laches  in  presenting  negotiable  instrument. 

Cited  in  note  in  28  L.    d.  U.  S.  1045,  as  to  when  notes  payable  on  demand  must 
be  presented  to  hold  indorser. 
Effect  of  indorsement  by  stranger  to  note. 

Cited  in  Redden  v.  Lambert,  112  La.  740,  36  So.  668,  on  presumption  that 
stranger  indorsing  commercial  paper  thereby  becomes  a  surety. 
Nature  of  demand  notes  payable  with  interest. 

Cited  in  note  in  80  A.  D.  252,  on  nature  of  notes  payable  on  demand  witb 
interest. 

86  AM.  REP.  272,  STATE  v.  WILLIAMS,  .32  LA.  ANN.  885. 
SulHciency  of  indictment  in  words  synonymous  with  statute. 

Cited  in  State  v.  Brown,  41  La.  Ann.  345,  6  So.  541,  holding  that  an  indict- 
ment is  sufficient  though  a  word  not  in  the  statute  is  substituted  for  one  in 
the  statute  where  word  substituted  is  equivalent  to,  or  includes  word  in  stat- 
ute; State  V.  Hauser,  112  La.  313,  36  So.  396,  on  same  point;  State  v.  Rohn. 
140  Iowa,  640,  119  N.  W.  88,  holding  that  indictment  charging  assault  upon 
female  is  not  defective  because  word  "violently"  was  used  instead  of  "forcibly." 

Cited  in  reference  note  in  83  A.  S.  R.  785,  on  sufficiency  of  indictment  for 
rape. 

86  AM.  REP.  274,  STATE  T.  WRIGHT,  82  LA.  ANN.  1017. 
Forfeiture  of  right  of  appeal  by  escape  and  flight  of  accused. 

Cited  in  Warwick  v.  State,  73  Ala,  486,  49  A.  R.  59;  State  v.  Murrell,  33 
S.  C.  83,  11  S.  E.  682, — holding  that  a  fugitive  from  justice  can  not  maintain 
an  appeal  from  his  conviction;  State  v.  Port  Royal  &  A.  R.  Co.  45  S.  0.  413, 
23  S.  £.  363    (dissenting  opinion),  on  the  same  point. 

Cited  in  notes  in  41   A.  D.  273,  on  right  to  appeal  while  a  fugitive  from 
justice;  44  A.  R.  88,  on  right  of  escaped  convicted  prisoner,  not  on  bail,  to  be 
heard  in  appeal;  26  L.R.A. (N.S.)   922,  on  effect  of  escape  on  appeal  from  con- 
viction. 
—  Dismissal  of  appeal. 

Cited  in  Allen  v.  Georgia,  166  U.  S.  138,  41  L.  ed.  949.  17  Sup.  Ct.  Rep.  525, 
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holding  that  dismissal  by  state  court  j>f  appeal  from  conviction  by  one  who 
has  escaped  and  is  a  fugitive  from  justice  is  not  a  denial  of  due  process  of 
law  under  constitution;  State  v.  Edwards,  36  La.  Ann.  863;  State  v.  Porter, 
41  La.  Ann.  402,  6  So.  337;  State  v.  Craighead,  44  La.  Ann.  968,  11  So.  629,— 
dismissing  appeal  where  appellant  had  broken  jail  and.  escaped  while  appeal  was 
pending. 

86  AM.  REP.   276,   SCHNEIDER  v.  ^TNA  L.  INS.   CO.   32  LA.  ANN. 
1049. 

Betnrn  day  of  commission  to  take  evidence  as  controlling  date  of  trial. 

Cited  in  Wetta  v.  New  Orleans  &  C.  R.  Co.  107  La.  383,  31  So.  776,  holding 
that  fixing  return  day  of  eomnfission  to  take  evidence  does  not  of  itself  necessi- 
tate the  continuance  of  the  case  until  the  return  day  fixed. 

86  AM.  REP.  278,  KINGSBURY  v.  WHITAKER,  82  LA.  ANN.  1055. 
Mental  unsoundness  as  affecting  wills  and  deeds. 

Cited  in  Seawel  v.  Dirst,  70  Ark.  166,  66  S.  W.  1068,  holding  that  to  invali- 
date conveyance  for  insanity  of  grantor  it  must  be  shown  that  insanity  was 
such  as  to  prevent  intelligent  comprehension  of  matters  relating  thereto;  Re 
Ayers,  84  Neb.  16,  120  N.  W.  491,  holding  that  partial  insanity  does  not  neces- 
sarily disqualify  testator  from  making  valid  will. 

Cited  in  reference  notes  in  36  A.  R.  428,  on  belief  in  spiritualism  as  affecting 
testamentary  capacity;  44  A.  S.  R.  687,  on  effect  of  partial  insanity  on  testa- 
mentary capacity. 

Cited  in  notes  in  61  A.  D.  86,  on  belief  in  witchcraft  as  evidence  of  testamen- 
tary incapacity;  44  A.  S.  R.  687,  on  effect  of  insane  delusions  on  testamentary 
capacity;  37  L.R.A.  266,  on  necessity  that  insane  delusions  be  connected  with 
act  in  question;  37  L.R.A.  278,  on  insane  delusions  as  to  misconduct  of  heirs; 
61  A.  D.  84;  27  L.R.A.(N.S.)  56,  69,  86, — on  what  is  testamentary  capacity. 
—  Intermittent  insanity. 

Cited  in  Wood  v.  Salter,  118  La.  695,  43  So.  281,  holding  that  where  will  is 
drawn  by  testator  himself  and  shows  no  indication  of  unsoundness  of  mind,  the 
presumption  is  that  it  was  made  during  a  lucid  interval;  Jacobs's  Succession, 
109  La.  1012,  34  So.  59;  Jones's  Succession,  120  La.  986,  46  So.  965,— sus- 
taining will  though  testatrix  may  have  been  insane  at  times  but  testimony 
showed  at  least  lucid  intervals;  Bey's  Succession,  46  La.  Ann.  773,  24  L.R.A. 
677,  15  So.  297,  holding  that  test  as  to  making  a  will  is  whether  testator  at  the 
time  was  of  sufficiently  sane  mind  to  fully  understand  the  nature  and  effect 
of  the  testamentary  act;  Godden  v.  Burke,  35  La.  Ann.  160,  on  same  point. 
Presumption  and  burden  of  proof  of  testator's  insanity. 

Cited  in  reference  note  in  52  A.  R.  322,  on  burden  of  proving  testator's 
sanity. 

Cited  in  note  in  41  A.  R.  686,  on  presumptions  as  to  sanity  of  testator. 

86  AM.  REP.  298,   STATE  v.  TRIVAS,  82  LA.  ANN.    1086. 
Dying  declarations  as  evidence. 

Cited  in  State  v.  Daniels,  115  La.  59,  38  So.  894,  holding  dying  declaration 
not  admissible  unless  made  under  sense  of  impending  death  with  no  hope  of 
recovery;  State  v.  Keenan,  38  La.  Ann.  660,  holding  dying  declarations  admis- 
sible  if   made   under    sense   of   impending   dissolution   which    soon    after    tran- 
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spires;  State  v.  Molisse,  36  La.  Ann.  920,  on  same  point;  State  y.  Xewbouae, 
39  La.  Ann.  862,  2  So.  799;  State  v.  Sadler,  51  La.  Ann.  1397,  26  So.  390,— 
holding  dying  declarations  admissible  when  made  under  sense  of  approaching 
death,  though  it  does  not  appear  that  declarant  expected  he  would  die  im- 
mediately; State  V.  Jones,  47  La.  Ann.  1524,  18  So.  615,  holding  that  aa  founda- 
tion for  admission  of  dying  declarations  it  need  only  be  shown  that  they  were 
made  under  a  sense  of  impending  death  which  took  place  soon  after;  State  t. 
Peace,  121  La.  1071,  47  So.  28;  State  v.  Black,  42  La.  Ann.  861,  8  So.  594,— 
holding  that  a  dying  declartion  must  go  to  the  jury  in  its  entirety;  State  v. 
Burt,  41  La.  Ann.  787,  6  L.R.A.  79,  6  So.  631,  on  dying  declarations  as  eridence; 
People  V.  Buettner,  233  111.  272,  84  N.  E.  218,  on  desire  for  last  rites  of  ehurci 
as  evidence  of  belief  in  impending  death  as  affecting  admissibility  of  dying 
declarations. 

Cited  in  reference  note  in  40  A.  S.  R.  414,  on  admissibility  of  dying  declar- 
ations question  for  court. 

Cited  in  notes  in  56  L.R.A.  382,  on  sense  of  impending  death  or  reaffirmanee 
as  condition  of  admissibility  of  dying  declarations;  56  L.R.A.  416,  on  sending 
for  priest,  etc.,  as  evidence  of  mental  and  physical  condition  of  one  whose 
dying  declarations  are  offered  in  evidence;  56  L.R.A.  417,  on  arranging  busi- 
ness as  evidence  of  mental  and  physical  condition  of  one  whose  dying  declara- 
tions are  offered  in  evidence;  56  L.R.A.  441,  on  question  for  court  or  jury  as 
to  dying  declarations;  40  L.  ed.  U.  S.  534,  on  dying  declarations. 
—  Manner  and  forni  of  making. 

Cited  in  State  v.  Carter,  106  La.  407,  30  So.  895,  holding  dying  declarations 
admissible  though  sworn  to,  and  though  some  of  the  statements  standing  alone 
would  be  inadmissible;  State  v.  Somnier,  33  La.  Ann.  237,  holding  parol  evi- 
dence of  dying  declarations  admissible;  State  v.  Parham,  48  La.  Ann.  1309, 
20  So.  727,  holding  dying  delcaration  made  to  and  written  down  by  attend- 
ing physician,  signed  by  declarant  and  signature  attested  by  justice  of  the 
peace,    admissible   in    evidence. 

Cited  in  notes  in  86  A.  S.  R.  645,  on  form  of  dying  declaration  as  deter- 
mining admissibility:  56   L.R.A.  429,   on   dying  declarations  made   in  answer 
to  questions. 
Presumption  of  malice  in  homicide. 

Cited  in  State  v.  Wright,  46  La.  Ann.  1403,  16  So.  366,  on  presumption  of 
malice   in   homicide. 
Evidence  admissible  as  defense  in  prosecution  for  homicide. 

Cited  in  Leonard  v.  Territory,  2  Wash.  Terr.  381,  7  Pac.  872,  holding  evi- 
dence   tending   to   fix   the   crime   on   some  one  else   admissible   in   defense  in 
prosecution    for    homicide. 
—  Intoxication  as  defense. 

Cited  in  State  v.   Hogan,   117   La.  863,  42  So.   352,  on   drunkenness  as  de- 
fense to  prosecution  for  homicide;    State  v.  Wilson,   124   La.   82,  49   So.  986, 
to   point  that   instruction  as  to  intoxication   as  defense   to  crime   m\ist  state 
on  account  of  what  particular  feature  of  case  that  defense  is  admissible. 
Intoxication  as  defense  to  crime  generally. 

Cited  in  notes  in  40  A.  R.  560,  on  drunkenness  as  excuse  foj  crime;  36 
L.R.A.  468,  as  to  when  intoxication  may  be  shown  in  excuse  for  crime; 
8  E.  R,  C.  56.  on  intoxication  as  defense  to  crime. 
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Review  of  findings  of  trial  court  in  criminal  prosecution. 

Cited  in  State  v.  Briggs,  34  La.  Ann.  69;  State  v.  Nash,  45  La.  Ann. 
1137,  13  So.  732;  State  v.  Martin,  50  La.  Ann.  1157,  24  So.  590;  State  v. 
Harper,  61  La.  Ann.  163,  72  A.  S.  R.  454,  24  So.  796,— holding  that  appel- 
late court  has  power  to  review  rulings  of  trial  judge  on  question  of  law 
mixed  with  fact  when  testimony  upon  which  such  rulings  are  based  is  made 
part  of  the  record  upon  appeal;  State  ex  rel.  Haab  v.  Moise,  104  La.  63,  28 
So.  902,  holding  that  only  such  evidence  as  is  included  in  the  transcript  can 
be  considered  upon  appeal;  State  v.  Seiley,  41  La.  Ann.  143,  6  So.  573,  hold- 
ing that  accused  has  right  to  have  testimony  on  collateral  issue  reduced  to 
writing  so  as  to  have  it  annexed  to  bill  of  exceptions  upon  appeal  from  ruling 
of  trial  court. 
New  trial  for  erroneous  instructions. 

Cited  in  note  in  52  A.  D.  603,  on  right  to  new  trial  for  erroneous  instruc- 
tions. 

36  AM.  RSP.  299,  MURPHT  ▼.  ADAMS,  71  ME.   113. 

Assignability  of  liens  and  priorities. 

Cited  in  Duncan  v.  Hawn,  104  Cal.  10,  37  Pac.  626;  Kent  v.  Muscatine,  N. 
&  S.  R.  Co.  115  Iowa,  383,  88  N.  W.  935;  Falconio  v.  Larsen,  31  Or.  137,  37 
L.R.A.  254,  48  Pac.  703, — holding  the  preferential  claim  for  wages  of  laborers 
given  by  statute  is  assignable;  Midland  R.  Co.  v.  Wilcox,  122  Ind.  84,  23  N. 
E.  506;  Wiley  v.  Connelly,  179  Mass.  360,  60  N.  E.  784;  McDonald  v.  Kelly, 
14  R.  I.  335, — holding  a  mechanics'  lien  assignable;  Sibley  ▼.  Pine  County,  31 
Minn.  201,  17  N.  W.  337,  holding  same  in  case  of  lien  of  attorney  for  compen- 
sation upon  a  judgment;  Union  Slate  Co.  v.  Tilton,  73  Me.  207,  on  the  as- 
signability of  mechanics'  lien. 

Cited  in  notes  in  49  A.  S.  R.  531,  on  assignability  of  perfected  mechanics' 
lien;  21  L.  ed.  U.  S.  969,  as  to  when  a  lien  or  right  to  a  lien  is  assignable. 
Right  to  maintain  action  in  name  of  assignor  of  lien. 

Cited  in  Phillips  v.  Vose,  81  Me.  134,  16  Atl.  463;  Brogan  v.  McEachern,  103 
Me.  198,  68  Atl.  822;  McDonald  v.  Kelly,  14  R.  I.  335,— holding  assignee  of 
mechanics'  lien  might  properly  maintain  action  on  in  name  of  assignor. 
When  trover  is  maintainable. 

Cited  in  note  in  66  A.  D.  274,  on  what  is  necessary  to  maintain  trover. 

36  AM.  REP.  303,  WYMAN  ▼.  LEAVITT,  71  BfE.  227. 
Mental  ang^nlsh  as  an  element  of  damages. 

Cited  in  Linn  v.  Duquesne,  204  Pa.  551,  93  A.  S.  R.  800,  54  Atl.  341,  hold- 
ing mental  suffering  could  not  be  allowed  as  an  element  of  damages  in  an 
action  for  personal  injury  where  not  part  of  actual  injury  but  arising  after- 
wards from  regret,  dissapointment  or  anxiety;  St.  Louis,  I.  M.  4s  S.  R.  Co.  v. 
Taylor,  84  Ark.  42,  13  L.R.A. (N.S.)  169,  104  S.  W.  551;  Kalen  v.  Terre  Haute  k 
I.  R.  Co.  18  Ind.  App.  202,  63  A.  S.  R.  343,  47  N.  E.  694;  Lewis  v.  Western 
U.  Teleg.  Co.  57  S.  C.  325,  35  S.  E.  556,— holding  damages  could  not  be  re- 
-covered  for  mental  suffering  disconnected  with  and  in  absence  of  physicial 
suffering;  Chase  v.  Western  U.  Teleg.  Co.  10  L.R.A.  464,  44  Fed.  554;  Western 
U.  Teleg.  *Co.  v.  Wood,  21  L.R.A.  706,  6  C.  C.  A.  432,  13  U.  S.  App.  317,  57 
Fed.  471;  International  Ocean  Teleg.  Co.  v.  Saimders,  32  Fla.  434,  21  L.R.A. 
SIO,  14  So.  148;   Chapman  v.  Western  U.  Teleg.  Co.  88  Ga.  763,  30  A.  S.  R. 
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183,  17  L.R.A.  430,  15  S.  K  901;  Western  U.  Teleg.  Co.  v.  Rogers,  68  Hiss. 
748,  24  A.  S.  R.  300,  13  L.R.A.  869,  9  So.  823;  Connell  v.  Western  U.  Teleg. 
Co.  116  Mo.  34,  38  A.  S.  R.  575,  20  L.R.A.  172,  22  S.  W.  345;  Newman  t. 
Western  U.  Teleg.  Co.  54  Mo.  App.  434, — holding  same  where  caused  by  non- 
delivery of  telegram,  there  being  no  physical  damage;  Western  U.  Teleg.  Co.  ▼. 
Sklar,  61  C.  C.  A.  281,  126  Fed.  295;  Western  U.  Teleg.  Co.  v.  Wilson,  93 
Ala.  32,  30  A.  S.  R.  23,  9  So.  414;  Western  U.  Teleg.  Co.  v.  Ferguson,  157  Ind. 
64,  54  L.R.A.  846,  60  N.  E.  674;  Butner  v.  Western  U.  Teleg.  Co.  2  Okla.  234, 
4  Inters.  Com.  Rep.  770,  37  Pac.  1087, — ^holding  same  where  telegraph  com- 
pany failed  to  deliver  telegram  announcing  death  of  relative;  Pullman  Palaee 
Car  Co.  V.  Trimble,  8  Tex.  Civ.  App.  335,  28  S.  W.  96,  holding  mental  anguish 
resulting  from  another's  suffering  could  not  be  considered  as  an  element  of 
damages;  Woodstock  Iron  Works  v.  Stockdale,  143  Ala.  550,  39  So.  335,  5  A. 
&  E.  Ann.  Cas.  678,  on  mental  suffering  as  not  being  an  element  of  damage- 
Braun  v.  Craven,  175  111.  401,  42  L.R.A.  199,  61  N.  E.  657;  Minneapolis  Street 
R.  Co.  V.  Ray,  167  Ind.  236,  78  N.  E.  978;  Dorrah  ▼..Illinois  C.  R.  Co.  65  Miss. 
14,  7  A.  S.  R.  629,  3  So.  36;  Shellabarger  v.  Morris,  115  Mo.  App.  566,  91  S. 
W.  1005;  Gosa  v.  Southern  R.  Co.  67  S.  C.  347,  45  S.  E.  810  (dissenting  opin- 
ion) ;  Wadsworth  ▼.  Western  U.  Teleg.  Co.  86  Tenn.  695,  6  A.  S.  R.  864.  8  S. 
W.  574  (dissenting  opinion) ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Trott,  86  Tex.  412. 
40  A.  S.  R.  866,  25  S.  W.  419, — considering  mental  anguish  as  grounds  for 
damages. 

Annotation  cited  in  Kline  ▼.  Kline,  158  Ind.  602,  58  L.R.A.  397,  64  N.  E. 
9,  on  mental  suffering  as  an  element  of  damages. 

Cited  in  reference  notes  in  36  A.  R.  454;  30  A.  S.  R.  711,  712;  31  A.  S.  R. 
529;  27  A.  8.  R.  852;  77  A.  S.  R.  859,— on  mental  anguish  as  an  element  of 
damages;  38  A.  R.  59,  on  mental  anguish  and  fear  for  safety  of  family  as 
elements  of  damage  for  blasting;  40  A.  R.  805,  on  liability  of  telegraph  com- 
pany for  injury  to  feelings;  43  A.  S.  R.  670,  on  damages  for  trespass  in  execu- 
tion of  writ. 

Cited  in  notes  in  7  A.  S.  R.  536,  on  mental  anguish  as  element  of  damages: 
12  L.R.A.  699,  on  pain  and  suffering  as  element  of  damages  for  personal  in- 
jury; 13  L.R.A.  859,  on  right  to  damages  for  mental  suffering  alone;  53  L.R.A 
633,  on  extent  of  trespasser's  liability  for  mental  suffering  resulting  from  the 
trespass;  25  L.R.A. (N.S.)  977,  on  right  to  recover  for  mental  suffering  caused 
by  assault  where  no  bodily  injury  inflicted. 
Acts  causing  fright  as  giving  rise  to  cause  of  action. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Stewart,  24  Ind.  App.  374,  56 
N.  E.  917;  Mahoney  v.  Dankwart,  108  Iowa,  321,  79  N.  W.  134;  Ewing  t. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  147  Pa.  40,  30  A.  S.  R.  709,  14  L.R..\.  606. 
23  Atl.  340, — holding  mere  fright  producing  permanent  nervous  disorders  is  a 
result  too  remote  to  be  actionable;  Spade  v.  Lynn  &  B.  R.  Co.  168  Mass.  285, 
60  A.  S.  R.  393,  38  L.R.A.  512,  47  N.  E.  88;  Ward  v.  West  Jersey  &  S.  R.  Co. 
65  N.  J.  L.  383,  47  Atl.  561, — holding  same  though  the  fright  produced  subsequent 
physicial  injury;  Nelson  v.  Crawford,  122  Mich.  466.  80  A.  S.  R.  577,  81  X. 
W.  335;  Mitchell  v.  Rochester  R.  Co.  151  N.  Y.  107,  56  A.  S.  R.  604,  34  L.RA. 
781,  45  N.  E.  354, — holding  same  where  no  immediate  physicial  injury  was 
suffered;  Miller  v.  Baltimore  &  0.  S.  W.  R.  Co.  78  Ohio  St.  309,  125  A.  S.  R. 
699,  18  L.R.A.(N.S.)  949,  85  N.  E.  499,  holding  same  though  the  fright  pro- 
duced  subsequent   illness;    Huston    v.    Freemansburg,    9   North.    Co.    Rep.   358, 
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holding  that  negligent  blasting  producing  fright  resulting  in  mental  sulTering, 
unless  accompanied  by  physicial   injury  is  not  subject  of   right  of  action. 

Cited  in  reference  note  in  40  A.  S.  R.  869,  on  right  to  damages  for  fright. 

Cited  in  notes  in  77  A.  S.  R.  860,  863,  on  fright  as  an  element  of  damages; 
77  A.  S.  R.  872,  on  resulting  fright  as  an  element  of  damages  for  injury  to 
property;  14  L.R.A.  667,  on  fright  as  basis  for  cause  of  action;  8  E.  R.  C.  415, 
.417,  on  right  to  recover  damages  for  fright  or  mental  suffering. 

Distinguished  in  Mitchell  v.  Rochester  R.  Co.  4  Misc.  676,  30  Abb.  N.  C.  362, 
25  N.  Y.  Supp.  744;  Watkins  ▼.  Kaolin  Mfg.  Co.  131  N.  C.  636,  60  L.R.A.  617, 
42  S.  E.  983;  Simone  v.  Rhode  Island  Co.  28  R.  I.  186,  9  L.R.A.(N.S.)  740, 
66  Atl.  202, — holding  damages  might  be  recovered  for  fright  without  physicial 
injury  at  time  when  such  fright  gives  rise  to  physicial  troubles. 

36  AM.  REP.  808,  MOUIiTON  v.  SCARBOROUGH,   71  MB.  267. 
liiability  of  mnnicipality  for  damagres. 

Cited  in  reference  notes  in  37  A.  R.  393,  on  liability  of  municipal  corpora- 
tion for  negligence  in  performance  of  statutory  duty;  41  A.  R.  186,  on  liabil- 
ity of  town  for  injuries  from  dangerous  animal  owned  by  it;  62  A.  R.  643, 
on  liability  of  town  or  city  for  maintaining  nuisance. 

Cited  in  notes  in  35  A.  R.  160,  on  liability  of  municipality  for  injury  by 
unsafe  conditions  in  public  places;  16  A.  S.  R.  631,  on  liability  for  injuries 
by  vicious  animals;  27  L.R.A.  728,  on  municipal  liability  for  permitting  animals 
in  streets;  3  E.  R.  C.  118,  on  liability  for  keeping  mischievous  animal  with 
knowledge  of  its  propensities. 

—  For  negligent  acts  of  its  agents. 

Cited  in  Hourigan  v.  Norwich,  77  Conn.  358,  59  Atl.  487,  holding  city  liable 
for  the  negligent  death  of  plaintiff's  intestate  while  aiding  in  construction  of 
water  reservoir  for  city  it  selling  water  for  profit;  Keeley  v.  Portland,  100 
Me.  260,  61  Atl.  180,  holding  municipal  corporation  not  )«able  for  damages  re- 
sulting from  fault  in  plan  of  construction  of  a  sewer;  Mendel  v.  Wheeling,  28 
W.  Va.  233,  67  A.  R.  664,  holding  city  not  liable  for  negligence  on  part  of  em- 
ployees in  the  management  of  waterworks  system  whereby  a  loss  results  to  plain- 
tiff; Cunningham,  v.  Seattle,  40  Wash.  59,  4  L.R.A.(N.S.)  629,  82  Pac.  143  (dis- 
senting opinion),  on  liability  of  city  for  negligence  on  part  of  its  employees; 
Libby  v.  Portland,  106  Me.  370,  26  L.R.A. (N.S.)  141,  74  Atl.  805,  18  A.  &  E. 
Ann.  Cas.  647,  holding  that  municipality  holding  property  for  its  profits  is 
liable  for  negligence  in  management  thereof. 

Cited  in  note  in  1  L.R.A.  608,  as  to  when  city  becomes  liable  for  employee's 
wrongful  acts. 

Distinguished  in  Ulrich  v.  St.  Louis,  112  Mo.  138,  34  A.  S.  R.  372,  20  S.  W. 
466,  holding  city  not  liable  for  injuries  resulting  through  the  negligence  of  an 
officer  in  the  discharge  of  his  official  duties;  Pfefferle  v.  Lyon  County,  39  Kan. 
432,  18  Pac.  606,  holding  a  county  not  liable  to  inmates  of  county  jail  for 
negligently  permitting  such  jail  to  become  and  remain  in  such  a  bad  condition 
that  its  inmates  become  sick  and  diseased. 

—  Damages  resulting  from  the  exercise  of  governmental  functions. 
Cited  in  Bulger  v.  Eden,  82  Me.  352,  9  L.R.A.  205,  19  Atl.  829;   Sibley  v. 

Penobscot  Lumbering  Asso.  93  Me.  399,  45  Atl.  293;  Lane  v.  Minnesota  State 
Agri.  Soc.  62  Mihn.  175,  29  L.R.A.  708,  64  N.  W.  382, — on  public  corporation 
as  liable  for  negligence  in  the  performance  of  functions  not  governmental. 
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36  AM.  REP.  810,  DUNN  ▼.  WESTON,   71  BIE.  270. 
Liability  of  maker  of  accommodation  paper. 

Cited  in  Evans  v.  Speer  Hardware  Co.  65  Ark.  204,  67  A.  S.  R.  919,  45 
8.  W.  370;  Moreland  t.  aUzens'  Sav.  Bank,  97  Ky.  211,  30  S.  W.  637,— lioM- 
ing  maker  of  an  accommodation  note  without  restriction  to  its  use  cannot  set 
up  that  payee  misapplied  proceeds;  First  Nat  Bank  ▼.  Grant,  71  Me.  374, 
36  A.  R.  334,  holding  party  who  lends  his  note  without  limitation  as  to  tixae 
of  its  use  cannot  in  law  be  presumed  to  have  limited  such  time  to  that  before 
its  maturity;  Mersick  v.  Alderman,  77  Conn.  634,  60  Atl.  109,  2  A.  ft  E.  Ann. 
Cas.  254,  on  right  of  maker  of  accommodation  note  to  set  up  want  of  considera- 
tion; Miller  v.  Lamed,  103  111.  562;  Schloeter  v.  Fisher,  37  Mo.  App.  352,  8 
L.R.A.  147,— on  the  liability  of  the  maker  of  an  accommodation  note. 

Cited  in  reference  note  in  59  A.  D.  730,  on  effect  of  acconunodation  paper  as 
loan  of  maker's  credit. 

Cited  in  note  in  31  A.  S.  R.  747,  on  pledge  of  acconunodation  paper  as  coIU* 
teral  security  or  in  payment. 
Sufficiency  of  consideration  for  tbe  renewal  note. 

Cited  in  Mathias  v.  Kirsch,  87  Me.  523,  33  Atl.  19,  holding  the  surrender  of 
an  old  note  is  sufficient  consideration  for  a  new  note  similar  in  form. 
Sufficiency  of  indorsement  for  corporation. 

Cited  in  Russell  v.  Folsom,  72  Me.  436,  holding  an  indorsement  by  treasurer 
of  a  corporation  is  sufficient  to  pass  title  to  a  note;  Lay  v.  Austin,  25  Fla. 
933.  7  So.  143,  on  sufficiency  of  indorsement  by  officials  of  corporation  to  pass 
title. 

36  AM.  REP.  815,  MONK  ▼.  PACKARD,  71  ME.' 800. 
Right  to  prohibit  use  of  cemetery. 

Cited  in  Himie  v.  Laurel  Hill  Cemetery,  142  Fed.  552,  holding  it  not  withis 
the  constitutional  power  of  municipality  to  prohibit  use  of  land  as  cemetery 
where  it  will  not  constitute  a  nuisance  and  is  not  dangerous  to  life  or  public 
health. 

Cited  in  notes  in  39  A.  R.  16,  on  right  to  enjoin  location  of  private  burial 
ground  near  residence;    19   E.  R.   C.  305,  on   injunctive  relief  against  publie 
nuisance. 
What  is  a  nuisance  per  se. 

Cited  in  Qowen  v.  O'Hara,  15  Pa.  Dist.  Rep.  753,  holding  the  maintenance 
of  open  air  hospital  for  treatment  of  consumptives  in  a  closely  settled  neighbor- 
hood of  an  exclusively  residential  character  not  a  nuisance  per  se;  Lambert  v. 
Norfollc,  108  Va.  259,  128  A.  S.  R.  945,  17  L.R.A.(N.S.)  1061,  61  S.  E.  776, 
holding  that  no  damages  are  recoverable  by  land  owner,  luder  statute,  be- 
cause of  location  of  cemetery  on  adjacent  land  unless  done  to  corpus  of  prop- 
erty or  to  right  enjoyed  in  connection  therewith. 

Cited  in  notes  in  107  A.  S.  R.  233,  on  erection  of  unsightly  buildings,  hospi- 
tals, pesthouses,  cemeteries,  billboards,  or  places  of  entertainment  in  strictly 
residence  districts  as  public  nuisances;  31  L.R.A.(N.S.)  945,  946,  on  burial 
ground  or  cemetery  as  nuisance. 

36  AM.  REP.  818,  MINOR  v.  STAPLES,  71  ME.  816. 
Liability  of  innkeeper. 

Cited  in  notes  in  69  A.  D.  224,  on  kind  of  goods  for  which  innkeeper  is  liable; 
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99  A.  S.  R.  684,  on  difference  between  boarders  and  guests  within  nile  as  to 
innkeeper's  liability  for  loss  of  property  of  guests;   12  L.R.A.  382,  on  liability 
of  innkeeper  for  goods  stolen  from  guest;   13  E.  R.  C.  129,  on  liability  of  inn- 
keeper for  goods  brought  to  inn. 
—  Enterprises  not  strictly  pertinent  to  inn. 

Cited  in  Walpert  v.  Bohan,  126  Ga.  632,  116  A.  S.  R.  114,  6  L.R.A.(N.S.) 
828,  65  S.  E.  181,  8  A.  &  E.  Ann.  Gas.  89,  holding  innkeeper  maintaining  a 
bathhouse  on  sea  shore  not  liable  as  such  for  loss  of  property  of  parties  mak- 
ing use  of  bath  house;  Amey  v.  Winchester,  68  N.  H.  447,  73  A.  S.  R.  614,  39 
L.R.A.  760,  39  Atl.  487,  holding  innkeeper  not  liable  for  loss  of  hats  of  parties 
attending  by  invitation  a  banquet  given  at  the  inn  by  a  club  of  which  they 
were  not  members. 
Who  are  guests  of  inn. 

Cited  in  note  in  62  A.  D.  690,  as  to  who  are  not  guests  of  inn. 

36  A3f.  REP.  320,  MCCARTHY  ▼.  SECOND  PARISH  OP  PORTLAND, 

71   ME.   318. 
Independent  contractors. 

Cited  in  Bennett  v.  Truebody,  66  Cal.  609,  66  A.  R.  117,  6  Pac.  329,  holding 
a  plumber  employed  to  repair  water  pipes  in  house  is  an  independant  con- 
tractor; State  V.  Emerson,  72  Me.  455,  holding  a  person  operating  a  shingle 
machine  to  manufacture  shingles  by  the  thousand  for  the  owners  of  the  mill 
is  a  contractor  and  not  an  employee;  Anderson  v.  Tug  River  Coal  &  Coke  Co. 
59  W.  Va.  301,  63  S.  E.  713,  holding  party  contracting  with  mine  owner  to 
procure  suitable  timbers  for  use  in  their  mine,  they  exercising  no  authority 
over  him  is  an  independant  contractor;  Mayhew  v.  Sullivan  Min.  Co.  76  Me. 
100,  holding  same  in  case  of  one  who  contracts  to  break  down  rock  and 
ore  for  a  certain  distance  at  certain  price  per  foot;  Arasmith  v.  Temple,  11  111. 
App.  39,  on  whether  party  to  be  regarded  as  contractor  or  employee;  Keyes 
V.  Second  Baptist  Church,  99  Me.  308,  59  Atl.  446;  Bibb  v.  Norfolk  &  W.  R.  Co. 
87  Va.  711,  14  S.  E.  163,— considering  when  party  an  independent  contractor; 
Caldwell  v.  Atlantic,  B.  &  A.  R.  Co.  161  Ala.  395,  49  So.  674,  holding  that  in- 
dependent contractor  is  one  who  renders  service  to  another  in  independent 
occupation,  representing  will  of  employer  only  as  to  result  of  work  and  not  as 
to  means. 

Cited  in  notes  in  66  L.R.A.  448,  on  distinction  between  independent  contractors 
and  servants  or  agents;  66  L.R.A.  468,  on  testing  character  of  contract  as  that 
of  an  independent  contractor  by  existence  or  absence  of  right  of  control  on 
employer's  part;  66  L.R.A.  467,  on  inference  of  independence  of  contracts  by 
master  tradesmen  and  craftsmen. 
liiabillty  of  employer  for  acts  of  independent  contractor. 

Cited  in  Boardman  v.  Creighton,  96  Me.  164,  49  Atl.  663,  holding  owner  of  a 
quarry  not  liable  for  the  death  of  a  laborer,  employed  by  independent  con- 
tractor, through  the  negligence  of  the  latter;  Leavitt  v.  Bangor  &  A.  R.  Co.  89 
Me.  609,  36  L.R.A.  382,  36  AtL  998,  on  employer  as  not  liable  for  acts  of 
independent  contractor. 

Cited  in  reference  note  in  42  A.  R.  672,  on  liability  of  owner  of  dam  for 
injury  to  another  by  contractor  employed  to  deliver  logs. 

Cited  in  notes  in  76  A.  S.  R.  389,  on  employer's  nonliability  where  independent 
contractor  has  control;    9  L.R.A.  604,  on   railroad's  liability   for   independent 
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contractor's  negligence;   65  L.R.A.   649,  on  nonliability  of  employer  for  Dili- 
gence of  independent  contractor  in  repairing  or  reconatruction  of  building*. 
Relation  of  master  and  servant. 

Cited  in  Holmes  t.  Halde,  74  Me.  28,  43  A.  R.  567,  on  when  relation  of  mast«' 
and  servant  may  be  said  to  exist. 

Cited  in  reference  note  in  4  A.  S.  R.  264,  on  test  as  to  whether  relation  of 
master  and  servant  or  contractor  and  contractee  exists. 

Cited  in  note  in  22  A.  S.  R.  463,  on  when  relation  of  master  and  servant 
exists. 

86  AM.  REP.  325,  PRINCE  T.  SKIIiLIN,  71  ME.  861. 
Power  in  courts  to  determine  title  to  office. 

Cited  in  Re  Speakership,  15  Colo.  520,  11  L.R.A.  ?41,  26  Pac.  707,  on  right 
of  court  to  pass  on  claims  of  contestants  for  office. 
—  As  between  contesting  legislative  bodies. 

Cited  in  Re  Gunn,  50  Kan.  155,  19  L.R.A.  519,  32  Pac.  470,  on  courts  as 
having  power  to  determine  which  of  contesting  bodies  is  the  house  of  repre- 
sentatives; State  ex  rel.  Werts  v.  Rogers,  56  N.  J.  L.  480,  23  L.R.A.  354,  29 
Atl.  173  (dissenting  opinion),  on  power  of  court  to  try  the  question  of  deter- 
mining which  of  two  contending  bodies  is  the  senate  of  the  state. 
Legislative,  control  over  elections. 

Cited  in  Eastman  v.  McCarten,  70  N.  H.  23,  45  Atl.  1081,  holding  an  act  of 
legislature  legalizing  and  confirming  votes  and  proceedings  of  an  election,  is 
valid. 

Nature  of  right  in  an  office* 

Cited  in  Goud  v.  Portland,  90  Me.  125,  61  Atl.  820,  holding  an  incumbent  of 
a  public  office  could  not  recover  any  salary  that  was  not  established  by  the 
creating  body;  Mial  v.  Ellington,  134  N.  C.  131,  65  L.R.A.  697,  46  S.  E.  961, 
holding  an  officer  appointed  for  a  definite  time  to  a  legislative  office  has  no 
vested  property  therein  of  which  the  legislature  cannot  deprive  him;  Taylor  v. 
Beckham,  178  U.  S.  548,  44  L.  ed.  1187,  20  Sup.  Ct.  Rep.  890;  Moore  v.  Strick- 
ling,  46  W.  Va.  515,  50  L.R.A.  279,  33  S.  E.  274, — on  interest  of  an  official  in 
the  public  office  he  fills. 

Cited  in  notes  in  63  A.  S.  R.  185,  on  sovereign  power  as  source  of  office; 
8  E.  R.  C.  267,  on  public  office  as  property. 
Creation  of  office. 

Cited  in  note  in  63  A.  S.  R.  185,  186,  as  to  how  office  is  created. 
liCgislative  power  over  office  and  incidents  thereof. 

Cited  in  Lane  v.  Kolb,  92  Ala.  636,  9  So.  873;  Harwood  v.  Perrin,  7  Ariz.  IH 
60  Pac.  891, — on  right  to  office  as  subject  to  the  will  of  the  legislature;  State 
ex  rel.  Crow  v.  Evans,  166  Mo.  347,  66  S.  W.  355,  on  statute  changing  the  term 
and  compensation  of  officers  as  not  impairing  a  vested  right;  State  ex  reL  Max- 
well V.  Crumbaugh,  26  Tex.  Civ.  App.  521,  63  S.  W.  925,  holding  an  office  not 
property  within  meaning  of  constitutional  provision  against  depriving  persons 
of  property  without  due  process  of  law. 
Limitations  on  powers  and  authority  of  canvassing  board. 

Cited  in  Robertson  v.  State,  109  Ind.  79,  10  N.  E.  682,  on  force  of  decisioni 
•f  boards  of  canvassers;  Rounds  v.  Smart,  71  Me.  380;  State  ex  reL  Benton  v. 
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Elder,   31  Neb.   169,   10  L.R.A.  796,  47   N.  W.   710,— on  canvaasing  boards  as 
limited  and  restricted  to  what  appears  by  the  return. 
Election  to  office. 

Cited  in  Atty.  Gen.  v.  Colburn,  62  N.  H.  70;  holding  party  entitled  to  an 
office,  for  whom  the  evidence  shows  a  majority  of  the  legal  votes  were  intended. 

Cited  in  note  in  84  A.  D.  268,  on  judicial  proceedings  to  determine  right  to 
elective  office  as  raising  question  of  who  received  highest  number  of  votes. 

Misconduct  in  conducting  the  election  as  affecting  the  votes  of  the  elec- 
tors. 

Cited  in  Atty.  Gen.  ex  rel.  Pearson  v.  Folsom,  69  N.  H.  566,  46  Atl.  410,  on 
right  to  set  election  aside  because  of  illegal  votes  being  cast;  Fowler  v.  State, 
68  Tex.  30,  3  S.  W.  255,  on  misconduct  of  election  officials  as  affecting  the 
votes  of  the  electors. 

Cited  in  note  in  83  A.  D.  750,  on  conduct  of  elections. 
Proceedings  to  determine  who  entitled  to  office. 

Cited  in  French  v.  Cowan,  79  Me.  426,  10  Atl.  335,  holding  quo  warranto  the 
appropriate  remedy  to  try  title  to  public  office  as  against  one  in  possession 
under  color  of  title;  State  ex  rel.  Ellis  v.  Cuyahoga  County,  70  Ohio  St.  341, 
71  N.  E.  717  (dissenting  opinion),  on  use  of  quo  warranto  proceeding  to  deter- 
mine the  right  of  rival  boards  to  exercise  official  functions;  Albright  v.  Terri- 
tory, 13  N.  M.  64,  79  Pac.  719,  11  A.  &  E.  Ann.  Cas.  1165,  holding  that  man- 
damus is  remedy  of  person  entitled  to  office  if  not  voluntarily  admitted  to  pos- 
session after  ouster  of  incumbent. 

Cited  in  notes  in  31  L.R.A.  344,  on  mandamus  to  compel  surrender  of  office; 
31   L.R.A.  356,  on  special  provision  as  to  mandamus  to  compel   surrender  of 
office. 
Judicial  notice. 

Cited  in  reference  note  in  93  A.  D.  572,  on  extent  of  judicial  notice. 

Cited  in  note  in  124  A.  S.  R.  35,  on  judicial  notice  of  historical  facts. 
Statutory  construction. 

Cited  in  Hartford  F.  Ins.  Co.  v.  State,  76  Ark.  303,  89  S.  W.  42,  considering 
how  courts  are  to  construe  the  legislative  intent. 

86  AM.  REP.  334,  FIRST  NAT.  BANK  v.  GRANT,  71  ME.  374. 
Liability  of  maker  and  indorsers  of  accommodation  note. 

Cited  in  Miller  v.  Lamed,  103  111.  562,  on  maker  of  an  accommodation  note 
aa  having  no  defense  against  a  bona  fide  holder  for  value. 

Cited  in  reference  note  in  14  A.  S.  R.  797,  on  accommodation  indorsers. 

Cited  in  notes  in  31  A.  S.  R.  745,  on  rights  and  liabilities  of  makers  and  in- 
dorsers of  accommodation  paper;  46  L.R.A.  772,  on  defense  that  negotiable 
paper  transferred  after  maturity  was  accommodation  paper. 

86  AM.  REP.  336,  MADDOX  v.  BROWN,  71  3fE.  432. 
Parent's  liability  for  acts  of  child. 

Cited  in  Schaefer  v.  Osterbrink,  67  Wis.  495,  58  A.  R.  875,  30  N.  W.  922. 
holding  parent  liable  for  injury  resulting  from  negligent  acts  of  minor  son 
where  such  son  was  acting  for  father  at  the  time;  File  v.  Unger,  27  Ont.  App. 
469,  holding  father  not  liable  for  injury  caused  by  negligent  driving  of  father's 
team  by  son,  though  latter  had  former's  implied  consent. 


Digitized  by 


Google 


36  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  IIOO 

Cited  in  reference  note  in  26  A.  S.  R.  286,  on  liability  of  parent  for  tort«  of 
minor  cbild. 

Cited  in  notes  in  74  A.  D.  778;  50  A.  R  386;  74  A.  S.  R.  804,— on  parenft 
liability  for  acts  of  his  children;  10  L.R.A.(N.S.)  935,  on  parent's  liability  at 
common  law  for  torts  of  minor  child;  10  L.R.A.(N.S.)  941,  on  parent's  liability 
at  common  law  for  torts  of  minor  child  occupying  relation  of  servant. 

Distinguished  in  Hiroux  v.  Baum,  137  Wis.  197,  19  L.R.A.(N.S.)  332,  118  S- 
W.  533,  holding  that  prima  facie  case  of  master  and  servant  is  made  out  where 
it  is  shown  son  was  running  automobile  by  authority  of  father. 
Liability  for  acts  of  servant  or  agent. 

Cited  in  reference  note  in  36  A.  R.  404,  as  to  when  servant  is  acting  witbia 
scope  of  his  employment  so  as  to  render  master  liable  for  his  torts. 

Cited  in  notes  in  35  A.  D.  197,  on  liability  of  master  for  torts  of  servants 
deviating  from  master's  business;  54  A.  S.  R.  81,  on  master's  liability  for  act* 
of  servants  while  deviating  from  employment;  88  A.  S.  R.  787,  on  principtrs 
liability  in  tort  for  acts  of  agent  within  scope  of  employment;  88  A.  S.  R.  792, 
on  necessity  that  unauthorized  act  of  agent  be  in  execution  of  employment  tn 
hold  principal  liable. 
—  Of  servant  in  use  of  vehicle. 

Cited  in  Evans  v.  Dyke  Automobile  Supply  Co.  121  Mo.  App.  266,  101  S.  W. 
1132,  holding  bailee  of  an  automobile  not  liable  for  its  destruction  by  negli- 
gent act  of  his  servant  who  toolc  it  without  his  knowledge  or  consent  to  enter- 
tain his  friends;  Jones  v.  Hoge,  47  Wash.  663,  126  A.  S.  R  915,  14  L.RA.(NjS. 
216,  92  Pac.  433,  holding  master  not  liable  to  one  injured  by  the  negligent 
driving  of  an  automobile  by  his  chauffeur,  without  his  knowledge  or  consent 
on  a  personal  errand  for  servant. 

Cited  in  notes  in  40  A.  R.  229,  on  master's  liability  for  consequences  of  eer\-- 
ant's  unauthorized  use  of  team  and  the  like;  27  L.R.A.  179,  on  master's  liabili- 
ty for  acts  of  servant  in  charge  of  horse  taken  without  master's  knowledge  or 
assent. 

36  AM.  REP.  338,  CARTER  v.  MANUFACTURERS'  NAT.  BANK,  II 

ME.  448. 
Interest  of  executor  or  administrator  In  property  of  decedent. 

Cited  in  Pond  v.  Pond.  79  Vt.  352,  8  L.R.A.(N.S.)  212,  65  Atl.  97,  on  title 
of  executor  in  personal  property  of  testate;  Johnson  v.  Johnson,  81  Me.  202,  !• 
Atl.  661,  holding  a  residuary  legatee  of  a  solvent  testator  not  a  party  in  inter- 
est to  an  action  brought  by  the  executor. 

Cited  in  note  in  52  A.  S.  R.  119,  on  statutory  relations  of  executors  and  ad- 
ministrators to  estates  of  their  decedents. 
Powers  of  disposition  vested  In  executor  or  administrator. 

Cited  in  Peck  v.  Providence  Gas  Co.  17  R.  I.  275,  15  L.RA.  643,  21  Atl.  543. 
Iiolding  a  corporation  is  justified  in  permitting  an  executor,  with  power  to  sell 
and  reinvest,  to  transfer  stocks  upon  sales  by  him  made,  although  time  for  set- 
tlement of  estate  has  passed;  Stevenson  v.  Roberts,  26.  Tex.  Civ.  App.  577,  64 
S.  W.  230,  holding  executrix  under  power  to  sell  certain  realty  to  pay  debt* 
might  mortgage  the  realty  for  the  same  purpose;  Boeger  v.  Langenberg,  42  Ma 
App.  7,  on  sale  or  pledge  of  assets  in  payment  or  as  security  for  exeeator'» 
debts  as  not  being  valid. 

Cited  in  reference  notes  in  37  A.  R  694,  on  pledge  of  estate  securities  for 
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executor's  individual  debt;  72  A.  S.  R.  865,  on  pledge  of  assets  by  executors 
and  administrators;  82  A.  S.  R.  825,  on  executor's  power  to  pledge  personal 
assets. 

Cited  in  notes  in  78  A.  S.  R.  184,  186,  on  power  of  executors  to  mortgage  or 
pledge  assets;  78  A.  S.  R.  192,  on  power  of  executors  to  sell  personal  assets; 
2  E.  R.  C.  227,  on  applying  goods  of  testator  In  hands  of  personal  representa- 
tive to  latter's  debts. 
Protection  of  third  persons  dealing  witb  administrator  or  executor. 

Cited  in  Day  v.  Brenton,  102  Iowa,  482,  63  A.  S.  R.  460,  71  N.  W.  638,  hold- 
ing a  bona  fide  purchaser  in  good  faith  by  a  deed  of  trust  would  be  protected 
as  against  the  cestui  que  trust  for  the  fraud  of  trustee;  Lyman  v.  National 
Bank,  181  Mass.  437,  63  N.  E.  923,  holding  bona  fide  pledgee  of  assets  of  estate 
not  affected  by  fact  that  executor  unlawfully  applied  the  proceeds  to  his  own 
use;  Jelke  v.  Goldsmith,  52  Ohio  St.  499,  49  A.  S.  R.  730,  40  N.  E.  167,  holding 
party  purchasing  real  estate  from  a  demonstrator  under  order  of  court  would 
be  protected,  he  having  no  notice  that  administrator  misapplied  proceeds  of  sale. 

Personal  liability  of  administrator. 

Cited  in  reference  note  in  38  A.  R.  661,  on  administrator's  liability  on  personal 
note  for  money  borrowed  for  estate. 

S6  AM.  REP.  S43,  BERNI£R  t.  CABOT  MFG.  GO.  71  MB.  506. 
Oral  contract  not  to  be  performed  within  year. 

Cited  in  White  v.  Fitts,  102  Me.  240,  120  A.  S.  R.  483,  15  L.R.A.(N.S.)  313, 
66  Atl.  533^  holding  where  no  time  is  set  for  the  completion  of  oral  contract 
but  it  may  be  gathered  from  its  terms  that  it  is  not  to  be  performed  within  a 
year  from  the  making  of,  it  is  within  the  statute  of  frauds;  Biest  v.  Ver  Steeg 
Shoe  Co.  97  Mo.  App.  137,  70  S.  W.  1081,  holding  oral  contract  to  render  serv- 
ices for  another  for  more  than  a  year  from  its  date  is  within  statute  notwith- 
standing either  party  may  terminate  before  that  time;  Farwell  v.  Tillson,  76 
Me.  227,  on  contract  not  to  be  performed  within  the  year  as  within  the  statute 
of  frauds. 

Cited  in  reference  notes  in  1  A.  S.  R.  469;  24  A.  S.  R.  672,— on  contracts  not 
to  be  performed  within  a  year  as  within  statute  of  frauds. 

Cited  in  notes  in  93  A.  D.  89,  on  what  contracts  are  within  statute  of  frauds 
because  not  to  be  performed  within  one  year;  3  L.R.A.  338,  on  applicability  of 
statute  of  frauds  to  contract  to  be  performed  on  contingency  after  expiration  of 
year. 
Right  to  plead  statute  of  frauds  as  defense. 

Cited  in  Freeman  v.  Foss,  146  Mass.  361,  1  A.  S.  R.  467,  14  N.  E.  141,  holding 
an  oral  contract  whereby  plaintiff  agreed  to  work  for  defendant  for  two  years 
could  not  be  set  up  by  defendant  in  action  by  plaintiff  before  expiration  of 
that  time,  on  quantum  meruit  for  his  services. 

S6  AM.  REP.  S45,  CHAFEE  ▼.  FOURTH  NAT.  BANK,  71  ME.  514. 
Waiver  of  objection  to  assignment  for  creditors  by  assent  or  provin«: 
claims. 

Cnted  in  Lacy  v.  Gunn,  144  Cal.  511,  78  Pac.  30,  holding  that  in  absence  of 
statute .  creditor  waives  objection  to  validity  of  assignment  for  creditors  by 
proving  and  filing  claims  thereunder;  Aberle  v.  Schlichenmeir,  51  Minn.  1,  52 
N.  W.  974,  denying  validity  of  attachment  by  creditor  assenting  to  voidable  as- 
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■ignment;  Pulsifer  t.  Waterman,  73  Me.  233,  holding  receipt  of  dividend  of 
insolvent  estate  no  abandonment  of  remedy,  under  statute,  against  fraodalent 
grantee;  Marr  ▼.  Washburn  k  ^L  Mfg.  Co.  167  Mass.  35,  44  N.  E.  1062,  dis- 
charging attachment  of  creditor  signing  agreement  for  transfer  of  all  of 
debtor's  property  to  trustees  for  pa^^ment  of  debts. 
«By   nonresident  creditor. 

Cited  in  Rosenheim  v.  Morrow,  37  Fla.  183,  20  So.  243,  denying  right  of  actioc 
by  nonresident  creditor  assenting  to,  and  accepting  dividends  from,  domestic 
assignment;  Greene  v.  A.  &  W.  Sprague  Mfg.  Co.  52. Conn.  330,  denying  rigbt 
«)f  assenting  Rhode  Island  creditor  for  consideration  to  question  validity  of 
trustee  deed  for  benefit  of  creditors  valid  in  Rhode  Island;  Perley  v.  Mason,  &4 
N.  H.  6,  3  Atl.  629,  denying  validity  of  attachment  of  foreign  creditor  proving 
portion  of  claims  against  debtor  iu  insolvency,  and  voting  for  assignee;  Hawidni 
y.  Ireland,  64  Minn.  339,  68  A.  S.  R.  534,  67  N.  W.  73,  restraining  foreign  credit- 
or from  prosecuting  action  for  its  exclusive  benefit,  after  suit  to  set  aside  bank- 
rupt's fraudulent  deed  brought  at  its  request. 
EfTeet  of  foreign  assignment  for  creditors. 

Cited  in  Segnitz  v.  Garden  City  Bkg.  &  T.  Co.  107  Wis.  171,  81  A.  S.  R  830, 
50  L.R.A.  327,  83  N.  W.  327,  holding  that  assignment  for  creditors  under  a 
statute  providing  for  discharge  of  the  assignor,  does  not  carry  title  to  assignor's 
personal  property  in  another  state;  Harvey  v.  Edens,  69  Tex.  420,  6  S.  W.  306, 
holding  voluntary  assignment  of  Texas  lands,  executed  in  New  York,  valid  a» 
between  parties,  though  it  would  be  void  as  against  creditors  residing  in  Texas. 

Cited  in  reference  note  in  37  A.  R.  360,  on  priority  between  assigprnient  for 
creditors  made  in  one  state  and  subsequent  attachment  in  another  stat«  where 
property  situated. 

Cited  in  notes  in  78  A.  D.  696;  97  A.  D.  679,— on  extraterritorial  effect  of 
assigrnments  for  benefit  of  creditors;  55  A.  R.  136,  on  extraterritorial  effect  of 
transfers  of  personal  property;  23  L.R.A.  46,  on  transfer  of  real  property  out 
of  state  by  bankruptcy  or  insolvency  proceedings  or  assignment  for  creditors; 
65  L  R.A.  356,  on  transfer  of  property  out  of  the  state  by  foreign  aasignment 
not  opposed  to  lex  rei  sitce  et  fori;  23  L.R.A.  37,  on  discrimination  in  favor  of 
residents  in  voluntary  assignment  for  creditors. 
—  To  prevent  or  dissolve  attachment. 

Cited  in  Moore  v.  Land,  Title  &  T.  Co.  82  Md.  288,  33  Atl.  641,  denying  right 
of  resident  creditor  to  attach  local  choses  in  action,  included  invalid  Pennsyl- 
vania assignment;  Happy  v.  Prickett,  24  Wash.  290,  64  Pac.  628,  holding  as- 
signment, legally  made  in  Illinois,  of  property  in  Washington,  subject  to  at- 
tachment of  resident  creditor;  Lipman  v.  Link,  20  111.  App.  359,  holding  assign- 
ment, legally  made  in  New  York,  where  all  parties  resided,  operative  as  against 
one  of  the  creditors,  attaching  property  in  Illinois;  Heyer  v.  Alexander,  108 
III.  385,  holding  property  in  Illinois  included  in  Missouri  assignment  subject 
to  attachment  of  resident  creditors;  Schroder  v.  Tompkins,  58  Fed.  672,  denying 
in  Indiana,  right  to  attach,  by  foreign  creditors,  goods  in  branch  store  there, 
Wlonging  to  assigning  Ohio  firm,  one  member  of  which  was  resident;  May  v. 
First  Nat.  Bank,  122  111.  551,  13  N.  E.  806,  sustaining  validity  of  assignment 
legally  made  in  New  York  as  against  Massachusetts  creditor  attaching  property 
in  Illinois;  Barnett  v.  Kinney,  147  U.  S.  476,  37  L.  ed.  247,  13  Sup.  Ct.  Kep. 
403,  denying  right  of  foreign  creditor  to  attach  property  in  Idaho,  include^]  in 
assignment  legally  made  in  Utah;  Williams  v.  Kemper,  H.  k  McD.  Dry  Goods 
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Co.  4  Okla.  145^  43  Pac.  1148,  sustaining  validity  of  assignment  made  legally 
in  Indian  Territory,  conveying  property  in  Oklahoma,  where  void,  against  at- 
taching Missouri  creditor;  Birdseye  v.  Underbill,  82  Ga.  142,  14  A.  S.  R.  142, 
2  L.R.A.  99,  7  S.  E.  863,  sustaining  validity  of  legal  New  York  assignment, 
against  attachment  of  nonresident  on  property  in  state  although  irregular 
under  Georgia  statute;  Woodward  v.  Brooks,  128  111.  222,  15  A.  S.  R.  104,  3 
L.R.A-  702,  20  N.  E.  685,  sustaining  validity  of  assignee's  claim  under  valid 
foreign  assignment,  not  conflicting  with  local  laws  against  foreign  attaching 
creditor  of  same  state;  Weider  v.  Maddojf,  66  Tex.  372,  59  A.  R.  617,  1  S.  W. 
168,  sustaining  validity  of  foreign  assignment  valid  when  made  aA  against  at- 
tachment in  state  where  the  property  is  situated;  Belfast  Sav.  Bank  v.  Stowe, 
34  C.  C.  A.  229,  63  U.  S.  App.  14,  92  Fed.  100  (affirming  92  Fed.  90),  holding 
that  assignment  in  Massachusetts  takes  precedence  in  Maine  over  attachment  of 
nonassenting  Maine  creditor;  Owen  v.  Roberts,  81  Me.  439,  4  L.R.A.  229,  17 
Atl.  403,  holding  attachment  on  goods  of  resident  debtor  by  foreign  creditor  dis- 
solved by  assignment  in  insolvency  within  four  months  thereafter. 

Rights  of  nonresident  creditors  of  insolvent  generally. 

Cited  in  Corn  Exch.  Bank  v.  Rockwell,  58  111.  App.  606,  allowing  New  York 
creditors  of  corporation  declared  insolvent  there  to  share  equally  with  residents 
in  distribution  of  property  in  Illinois;  Hammond  Beef  &  Provision  Co.  v.  Best, 
91  Me,  431,  42  L.R.A.  528,  40  Atl.  338,  holding  nonparticipating  foreign  corpora- 
tion, not  bound  by  discharge  of  debtor  in  state  insolvency  proceeding;  Ireland 
V.  Globe  Mill  &  Reduction  Co.  19  R.  I.  180,  61  A.  S.  R.  756,  29  I*R.A.  429,  32 
Atl.  921,  denying  right  to  attach  nonresident's  stock  of  foreign  corporation  in 
state  where  it  has  its  officers  and  does  business  as  the  only  legal  'residence  of 
the  corporation  is  in  the  sovereignty  creating  it. 

Distinguished  in  Catlin  v.  Wilcox  Silver  Plate  Co.  123  Ind.  477,  18  A.  S.  R. 
338,  8  L.R.A.  62,  24  N.  E.  250,  upholding  validity  of  Connecticut  attachment 
on  property  of  Illinois  debtor,  located  in  Indiana,  against  receiver  claiming  un- 
der Illinois  creditors. 
Acquirement  of  jurisdiction  of  foreign  corporations. 

Cited  in  Cleveland  Builders'  Supply  Co.  v.  Hoosier  Cement  Co.  10  Pa.  Dist. 
R.  491,  25  Pa.  Co.  Ct.  341,  31  Pittsb.  L.  J.  N.  S.  430,  holding  foreign  corporation 
which  has  no  office  or  agency  in  state  and  has  no  business  within,  not  subject 
to  judicial  process  therein  by  reason  of  fact  that  president  of  corporation  has 
a  permanent  domicil  therein. 

Il'hat  constitutes  a  mortgage. 

Cited  in  Cornell  v.  Conine-Easton  Lumber  Co.  9  Colo.  App.  225,  47  Pac.  912, 
holding  that  trust  deeds  are  mortgages  with  power  of  sale;  Austin  v.  Sprag^ue 
Mfg.  Co.  14  R.  I.  464,  holding  deed  of  corporation  to  secure  debt  defeasible  on 
payment  at  fixed  time,  with  power  of  sale  and  equity  of  redemption,  a  valid 
mortgage. 

86  AM.  REP.  852,  AMES  v.  JORDAN,   71  ME.   540. 
Relation  of  master  and  servant. 

Cited  in  Swackhamer  v.  Johnson,  39  Or.  383,  54  L.R.A.  625,  66  Pac.  91,  hold- 
ing employment  agent  not  liable  for  damage  done  by  laborers  hired  by  him  to 
a  promoter  to  be  used  in  constructing  a  railroad,  the  agent  having  no  control 
over  them  in  r.ny  way. 

Cited  in  notes  in  22  A.  S.  R.  461,  on  when  relation  of  master  and  servant 
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exists;   64  A.  S.  R.  75,  on  true  test  of  master's  liability  for  servant's   acts; 

37  L.R.A.  81,  on  position  as  master  of  servants  delegated  to  perform  work  con- 
tracted for  by  their  master;  13  L.R.A.(N.S.)  1125,  on  who  is  responsible  for 
acts  of  driver  furnished  with  a  hired*  vehicle. 

Master^s  liability  for  servant's  negligence. 

Cited  in  reference  note  in  20  A.  S.  R.  403,  on  master's  liability  for  servant's 
negligence  or  incompetency. 

Cited  in  note  in  8  L.R.A.  464,  on  li|bility  of  master  for  injuries  by  negligence 
of  servant. 

36  AM.  REP.  85S,  WHITE  ▼.  CARR,  71  ME.  555. 

Advice  of  counsel  as  defense  in  action  for  malicious  prosecution. 

Cited  in  Steed  v.  Knowles,  79  Ala.  446;  Connelly  v.  White,  122  Iowa,  391,  98 
N.  W.  144;  Watt  v.  Corey,  76  Me.  87;  Monaghan  v.  Cox,  155  Mass.  487,  31 
A.  S.  R.  555,  30  N.  E.  467, — on  fact  that  part  acted  on  advice  of  counsel  as  a 
defense  in  action  of  malicious  prosecution. 

Cited  in  notes  in  26  A.  S.  R.  144,  145;  18  L.R.A.(N.S.)  61,  71;  16  E.  R.  C 
750;  25  L.  ed.  U.  S.  117, — on  advice  of  counsel  as  defense  in  action  for  mal- 
icious prosecution. 

—  Biased  or  interested  counsel. 

Cited  in  Merchant  v.  Pielke,  10  N.  D.  48,  84  N.  W.  674;  Adkin  v.  Pillen,  136 
Mich.  682,  100  N.  W.  176, — holding  the  advice  of  an  attorney  who  is  dire^ly 
interested  in  the  subject  matter  of  the  controversy  is  no  defense  to  an  action  for 
malicious  prosecution;  Perrenoud  v.  Helm,  66  Neb.  77,  90  N.  W.  980,  holding 
in  action  for  malicious  prosecution  court  erred  in  refusing  an  instruction  on 
fact  that  attorney  to  whom  defendant  went  for  advice  was  not  unbiased  and 
that  defendant  knew  it. 

S«  AM.  REP.  855,  LAZEAR  v.  NATIONAIj  UNION  BANK,  52  MD.   78. 

Who  may  set  up  usury  as  defense. 

Cited  in  Importers'  &  T.  Nat.  Bank  v.  Littell,  47  N.  J.  L.  233,  holding  maker 
of  note  could  not  set  up  as  a  defense  that  plaintiff  discounted  the  note  for 
payee  at  a  rate  greater  than  the  legal  interest. 

RIglit  to  recover  payments  made  on  usurious  contract. 

Cited  in  Lealos  v.  Union  Nat.  Bank,  9  N.  D.  60,  81  N.  W.  56,  holding  one  of 
two  joint  makers  of  a  note  cannot  recover  for  usury  where  the  other  maker 
paid  the  note. 
RIglit  of  national  bank  to  purchase  negotiable  paper. 

Cited  in  First  Nat.  Bank  v.  Sherburne,  14  111.  App.  566;  Prescott  Nat.  Bank 
V.  Butler,  157  Mass.  548,  32  N.  E.  909,— on  authority  of  national  bank  to  pur- 
chase promissory  notes;  Black  v.  First  Nat.  Bank,  96  Md.  399,  54  Atl.  88,  on 
whether  act  of  bank  amounted  to  a  purchase  of  or  a  discount  of  notes. 

Cited  in  note  in  16  L.R.A.  224,  on  discount  of  bill  or  note  as  including  buymg 
and  selling. 

—  Right  to  set  up  ultra  vires. 

Distinguished  in  United  German  Bank  v.  Katz,  57  Md.  128,  holding  indorser 
of  a  note  could  not  set  up  as  a  defense  in  action  on  by  bank  that  the  bank  ex- 
ceeded its  powers  in  discounting  it. 

Disapproved  in  First  Nat.  Bank  v.  Smith,  8  S.  D.  7,  65  N.  W,  437,  holding 
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want  of  authority  in  a  national  bank  to  purchase  a  negotiable  note  cannot  be 
used  by  the  maker  as  a  defense  in  action  upon  it. 
Usury  by  national  banks. 

Cited  in  notes  in  56  L.R.A.  679,  on  extent  of  invalidity  generally  from  char- 
ging or  taking  of  usury  by  national  bank;  56  L.R.A.  693,  on  who  may  maintain 
action  against  national  bank  for  taking  usury  where  interest  is  actually  paid; 
56  L.R.A.  705,  on  prerequisites  to  suit  against  national  bank  for  twice  amount 
of  illegal  interest  paid  to  it;  105  A.  S.  R.  508;  23  L.  ed.  U.  8.  197, — on  usury 
by  national  banks. 
Construction  of  nsnry  statutes. 

Cited  in  McBroon  v.  Scottish  Mortg.  &  Land  Invest.  Co.  153  U.  S.  318,  S8 
L.  ed.  729,  14  Sup.  Ct.  Rep.  852,  on  the  construction  of  statutes  regulating 
usury. 

Admissibility  of  parol  evidence. 

Cited  in  Slingluflf  y.  Andrew  Volk  Builders'  Supply  Co.  89  Md.  557,  43  Atl. 
759,  holding  parol  not  admissible  to  establish  some  of  terms  of  a  guaranty; 
Scott  V.  Baltimore  A  0.  R.  Co.  93  Md.  475,  49  Atl.  327,  holding  conversation 
evencing  the  intentions  of  the  parties  not  admissible  where  there  is  a  writ- 
ten contract;  Horner  v.  Beasley,  105  Md.  193,  65  Atl.  820,  holding  parol  evi- 
dence inadmissible  to  show  terms  of  contract  where  there  is  a  written  contract; 
Welz  v.  Rhodius,  87  Ind.  1,  44  A.  R.  747;  Sentman  v.  Gamble,  69  Md.  293,  14 
Atl.  673  (dissenting  opinion),— ^n  inadmissibility  of  parol  to  vary  a  written  • 
contract. 

Cited  in  note  in  6  L.R.A.  42,  on  admissibility  of  parol  evidence  to  explain 
patent  ambiguity. 

36  AM.  ROP.  864,  STOXEBREAKEK  T.  ZOIililOKOFFER,  52  BiD.  154. 
Interest  of  life  tenant  in  timber  or  graTel. 

Cited  in  Keniston  v.  Gorrell,  74  N.  H.  53,  64  Atl.  1101,  holding  life  tenant 
entitled  to  estate  for  life  in  proceeds  derived  from  the  sale  of  timber  on  the 
estate,  severed  without  her  fault;  Potomac  Dredging  Co.  v.  Smoot,  108  Md.  54, 
69  Atl.  507,  holding  life  tenant  of  land  bounding  on  watercourse  not  authorized 
to  commit  waste  by  carrying  away  gravel  from  shore. 
•   Cited  in  reference  note  in  21  A.  S.  R.  934,  as  to  whom  income  belongs. 

Cited  in  note  in  106  A.  S.  R.  307,  on  character  of  timber  as  affecting  right  to 
■estover. 

■Construction  of  will. 

Cited  in  Abell  v.  Abell,  75  Md.  44,  23  Atl.  71,  on  the  construction  of  the 
terms  of  a  will. 

How  remainders  are  to  be  construed. 

Cited  5n  Bunting  v.  Speek,  41  Kan.  424,  3  L.R.A.  690,  21  Pac.  288,  holding 
no  remainder  will  be  construed  to  be  contingent  which  may  consistently  with 
the  words  used  and  the  intention  expressed  be  deemed  vested;  Gindrat  v.  West* 
«m  R.  Co.  96  Ala.  162,  19  L.R.A.  839,  11  So.  372,  distinguishing  between  vested 
iJid  contingent  remainders. 

Cited  in  note  in  29  L.R.A.(N.S.)  1124,  1163,  on  rule  in  Shelley's  case. 
Construction  of  word  "children." 

Cited  in  reference  note  in  63  A.  D.  551,  on  construction  of  word  "ciiildren** 
In  deed. 

Am.  Rep.  Vol.  XVn.— 70. 
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Cited  in  note  in  12  L.RJL(N.S.)  294,  on  "children"  as  a  word  of  purehaae 
or  limitation  where  children's  estate  is  in  remainder. 

86  AM.  REP.  866,  JONES  ▼.  SYER,  52  MD.  211. 

Validity  of  assignment  for  creditor  tending  to  delay  liquidation. 

Cited  in  Kansas  City  Packing  Co.  t.  Hoover,  1  App.  D.  C.  268,  holding  as- 
signment void  which  by  its  terms  operated  to  hinder  and  delay  creditors; 
Bernard  v.  Barney  Myroleum  Co.  147  Mass.  366,  17  N.  E.  887,  holding  an  as- 
signment to  a  creditor  fraudulent  to  the  others  where  the  object  was  not  to 
secure  a  debt  but  prevent  the  attachment  of  the  property  by  other  creditors. 

Cited  in  reference  notes  in  69  A.  D.  196,  on  validity  of  assignment  for  benefit 
of  creditors  giving  discretionary  power  to  trustee  to  sell  on  credit;  42  A.  R. 
364,  on  validity  of  assignment  for  benefit  of  creditors  containing  provision  that 
assignee  may  do  whatever  best. 

Validity  of  deed  of  trust. 

Cited  in  DeWolf  v.  Sprague  Mfg.  Co.  49  Conn.  282,  nolding  on  facts  deed  of 
trust  void  as  to  nonassenting  creditors;  Wells-Stone  Mercantile  Co.  v.  GroTer, 
7  X.  D.  460,  41  L.R.A.  252,  75  N.  W.  911;  Landeman  v.  Wilson,  29  W.  Va-  702, 
2  S.  E.  203, — on  when  court  will  construe  deed  of  trust  void  or  fraudulent  as  to 
creditors. 

36  AM.  REP.  867,  MURRAY  ▼.  McSHANE,  52  MD.  217. 
Liability  for  injury  to  party  rightfully  in  street. 

Cited  in  Poling  v.  Ohio  River  R.  Co.  38  W.  Va.  646,  24  L.R.A.  215,  18  S.  E. 
782,  on  right  of  traveler  on  street  or  highway  to  recover  for  injuries  received 
through  fault  of  another;  Havre  De  Grace  v.  Fletcher,  112  Md.  662,  77  Ail. 
114,  holding  city  liable  for  injury  to  child  on  street  caused  by  fall  of  barrels 
negligently  permitted  to  be  stacked  alongside  street. 

Cited  in  reference  notes  in  42  A.  R.  601,  on  liability  for  injury  to  person 
traveling  in  highway;  50  A.  R.  743,  on  liability  of  city  for  injury  from  materials 
it  permits  to  be  left  in  the  street. 

Cited  in  notes  in  69  A.  D.  737,  on  liability  of  owner  of  premises  for  injuries 
and  nuisances  to  passers-by;  20  L.R.A.(N.S.)  761,  on  liability  of  municipality 
for   defects   or  obstructions   in   streets. 

Distinguished  in  Walker  v.  Marye,  94  Md.  762,  61  Atl.  1054,  holding  abutter 
not  liable  where  plaintiff  injured  by  falling  over  water  pipe  projecting  from 
defendant's  premises,  but  which  he  did  not  put  there  or  have  any  control  over; 
Mclntire  v.  Roberts,  149  Mass.  460,  14  A.  S.  R.  432,  4  L.R.A.  619,  22  N.  E.  13. 
holding  occupier  of  building  not  liable  to  traveler  on  street  who  was  pushed 
through  an  unguarded  elevator  well  near  street;  Jackson  v.  Greenville,  72  Miss, 
220,  48  A.  S.  R.  653,  27  L.R.A.  627,  16  So.  382,  holding  adult  merely  using 
sidewalk  near  his  boarding  house  for  sole  purpose  of  playing  with  a  dog  couhi 
not  recover  for  injury  received  because  of  defects. 
—  Injury  by  falling  objects. 

Cited  in  Sinkovitz  v.  Peters  Land  Co.  5  Ga.  App.  788,  64  S.  E.  93,  holding 
that  person  walking  on  street  may  recover  from  owner  for  injury  caused  by 
fall  of  glass  from  building;  Mitchell  v.  Brady,  124  Ky.  411,  124  A.  S.  R.  408, 
13  L.R.A.(N.S.)  761,  99  S.  W.  260,  holding  owner  of  building  liable  for  death 
of  traveler  in  street  caused  by  being  struck  by  an  iron  water  pipe  falling  from 
wall  of  building,  its  fastenings  having  become  defective;   Walter  v.  Baltimore 
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Electric  Co.  109  Md.  513,  22  L.R.A.(N.S.)  1178,  71  Atl.  953,  holding  that  fall 
of  wire  of  electric  lighting  company  strung  over  street,  is  prima  facie  evi- 
dence of  negligence  of  company;  Waller  v.  Ross,  100  Minn.  7,  117  A.  S.  R.  661, 
32  L.R.A.(N.S.)  721,  110  N.  W.  262,  10  A.  &  E.  Ann.  Cas.  715,  holding  party 
walking  along  sidewalk  might  recover  for  injuries  received  by  the  falling 
of  an  awning  on  her. 

Cited  in  reference  notes  in  54  A.  R.  772,  on  tenant's  liability  after  surrender 
for  fall  of  fence  near  sidewalk;  10  A.  S.  R.  40,  on  liability  of  owner  for  in- 
juries from  dangerous  walls  and  buildings;  123  A.  S.  R.  571,  on  duty  and  lia- 
bility of  landowner  to  adjoining  proprietor  as  to  falling  tools,  bricks,  and  ma- 
terials. 

Cited  in  notes  in  12  L.R.A.  190,  on  liability  of  abutting  property  owner  for 
injuries  caused  by  materials  falling  in  the  street;  34  L.R.A.  659,  on  personal 
liability  for  injui:y  to  person  in  street  by  falling  walls  or  building. 

Distinguished  in  Strasburger  v.  Vogel,  103  Md.  85,  63  Atl.  202,  holding 
plaintiff  could  not  recover  for  injuries  received  by  being  struck  by  a  brick 
falling  from  defendant's  chimney  while  he  was  passing  street,  no  neglect  being 
fihown  on  part  of  defendant  to  keep  chimney  in  repair. 

Duty  devolving  on  owner  of  premises  to  keep  in  reasonably  safe  con- 
dition. 

Cited  in  Rollestone  v.  Cassirer,  3  Ga.  App.  161,  69  S.  E.  442,  on  duty  owed 
by  owner  of  premises  to  licensees  to  keep  in  a  reasonably  safe  condition. 

Cited  in  reference  note  in  1  A.  S.  R.  490,  on  liability  of  landowner  for  in-  ' 
juries  to  persons  coming  on  premises. 
Loitering  in  public  way  as  contributory  negligence. 

Cited  in  Whitewright  v.  Taylor,  23  Tex.  Civ.  App.  486,  67  S.  W.  311,  hold- 
ing party  injured  because  of  defective  bridge  over  which  he  was  passing  did 
not  forfeit  protection  from  injury  by  mere  fact  that  he  stopped  and  leaned 
on  railing  of  to  converse  with  another  person;  Kaples  v.  Orth,  61  Wis.  631, 
21  N.  W.  633,  holding  mere  fact  that  injured  party  sat  down  to  rest  on  steps 
leading^  from  street  did  not  necessarily  render  her  guilty  of  contributory 
negligence. 

Se  AM.  REP.   371,  HISS  ▼.  BALTIMORE  &  H.  PASS.  R.   CO.   52   MD. 

242. 
Additional  servitudes  on  fee  of  country  highway. 

Cited  in  Green  v.  City  &  Suburban  R.  Co.  78  Md.  294,  44  A.  S.  R.  288,  28 
Atl.  626;  Lonaconing  Midland  &  F.  R.  Co.  v.  Consol.  Coal  Co.  95  Md.  630, 
53  Atl.  420, — holding  the  construction  of  electric  railroad  along  country  road 
might  be  authorized  without  providing  for  compensation;  Baltimore  County 
Water  &  Electric  Co.  v.  Dubreuil,  105  Md.  424,  9  L.R.A.(N.S.)  684,  66  Atl. 
439,  holding  the  laying  of  water  mains  in  a  country  highway  the  fee  to  which 
is  in  the  abutting  land  owners  could  not  be  authorized  without  making  com- 
pensation to  owner. 
—  In  city  streets. 

Cited  in  Ehilaney  v.  United  R.  &  Electric  Co.  104  Md,  423,  65  Atl.  46,  hold- 
ing legislature  might  grant  the  right  to  lay  street  railway  in  city  street  with- 
out making  compensation  to  adjoining  owners. 
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Cited  in  reference  notes  in  14  A.  a  R.  569;  41  A.  R.  290, — on  riglit  of  lot 
owner  to  compensation  for  use  of  street  by  street  railway;  1  A.  S.  R.  319,  m 
laying  horse  railroad  track  in  street  as  new  servitude. 

Cited  in  notes  in  4  A.  8.  R.  402,  on  damages  for  establishing  railroad  on 
highway  where  fee  of  highway  is  in  the  public;  4  A.  8.  R.  403,  on  damagn 
for  establishing  railroad  on  highway  where  fee  of  street  is  in  abutting  land- 
owner; 25  A.  8.  R.  478,  on  right  to  construct  railroad  in  street  without  com- 
pensation to  abutting  landowners;  4  L.RJL.  624,  on  use  of  public  streets  for 
liorse  railways;  17  L.R.A.  477,  on  street  railways  as  additional  burden  to  ad- 
joining property. 

Legislative  authority  OTer  streets. 

Cited  in  note  in  4  L.R.A.  623,  on  sovereign  authority  of  l^slature  over  dty 
streets. 

Taking  of  property  for  public  use. 

Cited  in  note  in  16  A.  8.  R.  613,  on  what  is  a  taking  of  property  for  public  use. 

86  AM.  R£P.  875,  FRANKLIN  BANK  T.  LYNCH,  52  MD.  270. 

Authority  to  draw  as  amounting  to  acceptance  of  bill. 

Cited  in  First  Nat.  Bank  v.  Clark,  61  Md.  400,  48  A.  R.  114,  on  telegrsm 
authorizing  the  drawing  of  draft  on  sender  of  as  amounting  to  an  acceptance 
of  draft;  Merchants  Bank  v.  Winter,  Newfoundl.  Rep.  (1897-1903)  30;  Bank 
of  Montreal  v.  Thomas,  16  Ont.  Rep.  503, — holding  that  telegram  authorizing 
party  to  draw,  no  time  being  mentioned,  will  be  presumed  to  mean  at  sight. 

Cited  in  reference  notes  in  38  A.  R.  2,  on  acceptance  of  draft  by  telegram; 
14  A.  8.  R.  257,  on  person  authorizing  and  subsequently  countermanding  draft 
by  telegram  as  acceptor. 

Cited  in  note  in  4  E.  R.  C.  242,  on  acceptance  of  bill  of  exchange. 
Right  to  maintain  action  for  breach  of  promise  to  Indorse  bill  or  note. 

Cited  in  Smith  v.  Easton,  54  Md.  138,  39  A.  R.  355,  holding  an  action  will 
lie  for  a  breach  of  promise  to  indorse  a  note. 
Authority  to  draw  bill  as  enuring  to  holder  of  It. 

Cited  in  Brown  v.  Ambler,  66  Md.  391,  7  Atl.  903,  holding  a  letter  authoriz- 
ing a  party  to  draw  a  bill  of  lading  would  enure  to  every  bona  fide  holder  of 
the  draft. 

86  AM.  R£P.  880,  LANGE  v.  WAGXER,  52  MD.  810. 
Speculative  profits  as  an  element  of  damages. 

Cited  in  Gossage  v.  Philadelphia,  B.  &  W.  R.  Co.  101  Md.  698,  61  Atl.  692, 
holding  plaintiff  in  action  for  destruction  of  vessel  could  not  recover  profits 
that  he  might  have  made  as  damages. 
Necessity  that  damages  be  the  natural  consequences  of  the  wrongful  act. 

Cited  in  Hutchins  v.  Munn,  28  App.  D.  C.  271,  on  right  to  recover  damages 
which  is  the  natural  consequences  of  the  wrongful  act. 

Cited  in  notes  in  47  A.  R.  381,  on  proximate  cause;  41  A.  R.  53,  as  to  when 
injury  is  too  remote  to  recover  therefor. 
Damages  for  injury  to  animals. 

Cited  in  note  in  36  A.  S.  R.  831,  on  liability  for  deterioration  in  value  of 
animals. 

Duty  to  avoid  danger. 

Cited  in  Carroll  Springs  Distilling  Co.  r.  Schnepfe,  111  Md.  420,  74  AtL  828, 
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holding  party  bound  to  use  reasonable  exertion  to  avoid  damage  from  another's 
wrongful  act. 

Determination  of  proximate  and  remote  canse. 

Cited  in  note  jn  36  A.  S.  R.  857,  on  functions  of  court  and  jury  in  de- 
termination of  proximate  and  remote  cause. 

86  AM.  REP.  384,  CUIiBERTSON  t.  SMITH,  52  MD.  628. 
Sufficiency  of  consideration  for  contract. 

Cited  in  note  in  60  A.  S.  R.  434,  on  necessity  and  sufficiency  of  expression 
of  consideration  of  contract. 

—  Of  guaranty. 

Cited  in  Highland  v.  Dresser,  35  Minn.   345,  29   N.  W.  55,  holding  a  con- 
sideration need  not  be  expressed  in  guaranty  distinct  from  that  expressed  in 
principal  contract  where  guaranty  is  embodied  in  the  principal  contract. 
Status  of  endorser  of  sealed  bill. 

Cited  in  Seigman  v.  Hoffacker,  57  Md.   321,  holding  the  indorsement  of  a 
sealed  bill  does  not  make  the  indorser  a  drawer. 
liiability  of  endorser  before  delivery. 

Cited  in  note  in  97  A.  S.  R.  985,  on  liability  as  maker  or  guarantor  by  in- 
dorsement of  non-negotiable  instrument  before  delivery.  " 

36  AM.  REP.  389,  ROSE  T.  COFFIELD,  53  MD.  18. 
Sufficiency  of  notice  of  dissolution  of  a  partnership. 

Cited  in  Solomon  v.  Kirkwood,  65  Mich.  256,  21  N.  W.  336,  on  publication 
in  a  newspaper  as  sufficient  notice  of  the  dissolution  of  a  partnership. 

Cited  in  reference  note  in  58  A.  D.  174,  on  actual  notice  of  dissolution  of 
partnership  required  as  to  customers  in  order  to  exonerate  retiring  partner. 

Cited  in  notes  in  40  A.  S.  R.  573,  on  notice  to  terminate  liability  after  <i;8- 
solution  of  firm;   4  L.R*A.(N.S.)    801,  on  necessity  of  actual  notice  of  retire- 
ment of  member   of   firm   to   relieve   retiring  member   from   liability   on   obli- 
gation renewed  after  retirement. 
Dissolution  of  partnership  as  affecting  rights  of  third  parties. 

Cited  in  Easton  v.  George  Wostenholm  &  Son,  69  L.R.A.  973,  69  C.  C.  A. 
662,  137  Fed.  524,  on  dissolution  of  partnership  as  affecting  rights  of  third 
parties. 

36  AM.  REP.  895,  BALTIMORE  T.  O'DONNELIi,  53  MD.  110. 
Liability  of  city  for  defective  condition  of  streets  and  highways. 

Cited  in  Luce  v.  Holloway,  156  Cal.  162,  103  Pac.  886;  Baltimore  v.  State, 
92  C.  C.  A.  335,  166  Fed.  641, — holding  city  bound  to  keep  streets  in  reasonably 
safe  condition,  and  to  place  barrier  or  safeguards  around  dangerous  places. 

Cited  in  notes  in  17  A.  S.  R.  737,  on  municipal  liability  for  injury  by  ex- 
cavations or  obstructions  in  street;  20  L.R.A. (N.S.)  547,  on  liability  of  mu- 
nicipality for  defects  or  obstructions  in  streets. 

—  As  affected  by  independent  contractor's  neglect. 

Cited  in  Jacksonville  v.  Drew,  19  Fla.  106,  45  A.  R.  5,  holding  city  not  re- 
lieved from  liability  for  injury  resulting  from  failure  to  keep  bridge  in  repair 
by  fact  that  it  had  entered  into  contract  with  another  to  make  such  repairs; 
BaUimore  v.  Beck,  96  Md.  183,  53  Atl.  976,  holding  city  liable  for  injury  to 


Digitized  by 


Google 


36  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  HIS 

plaintiff  through  failure  to  guard  obstruction  in  streets  with  a  light,  a^ 
though  a  duty  rested  on  light  company  by  contract  to  light  streets;  Jefferson 
V.  Chapman,  127  111.  438,  11  A.  S.  R.  136,  20  N.  E.  33,  holding  village  liabk 
for  injury  received  by  falling  through  defective  crossing  which  had  not  beec 
properly  replaced  by  party  improving  street;  Glasgow  v.  Gillenwater*,  113 
Ky.  140,  67  S.  W.  381,  holding  city  liable  for  injury  resulting  from  coming  ic 
contact  with  barb  wire  stretched  across  street  in  course  of  repair,  there  being 
no  guard  of  any  kind,  though  placed  there  by  the  independent  contractor: 
Kinsey  v.  Kinston,  145  N.  C.  106,  58  S.  E.  912,  holding  city  liable  where  plain- 
tiff was  injured  by  falling  into  unguarded  ditch,  dug  across  sidewalk,  in  the 
evening,  for  the  use  of  private  person;  McAllister  v.  Albany,  18  Or.  426,  23 
Pac.  §45,  holding  city  liable  for  injury  to  plaintiff  caused  by  falling  into  e\- 
cavation  made  in  street  under  city  authority,  by  reason  of  failure  of  contract 
to  properly  guard  with  lights;  Birmingham  v.  McCary,  84  Ala.  469,  4  So. 
C30;  Circleville  v.  Neuding,  41  Ohio  St.  465, — holding  same  where  horse  kilKni 
by  falling  into  excavation  in  street  not  properly  guarded  although  city  bad 
no  control  over  the  work  as  to  manner  of  doing;  Thillman  v.  Baltimore,  111 
Md.  131,  73  Atl.  722,  holding  city  liable  to  abutting  owner  for  injury  ca vised 
by  reason  of  contractor's  negligent  manner  of  grading  street. 

Cited  in  note  in  66  L.R,A.  128,  on  duty  of  municipality  to  keep  highway  ia 
safe  condition  during  work  by  independent  contractor. 

Distinguished  in  Anne  Arundel  County  v.  Duvall,  64  Md.  360,  39  A,  R.  393, 
holding  county  not  liable  for  injuries  resulting  through  the  negligence  of  an 
employee  of  independent  contractor  engaged  in  repairing  a  road;  Sinclair  v. 
Baltimore,  69  Md.  592,  holding  city  not  liable  for  injuries  resulting  from 
failure  to  light  obstructions  on  street  where  such  duty  rested  upon  independ- 
ent police  department  not  controlled  by  city;  Symons  v.  Allegany  County, 
105  Md.  254,  65  Atl.  1067,  holding  county  not  liable  for  injury  of  plaintiff  on 
highway  through  the  negligence  of  independent  contractor  in  blasting  rock 
for  the  repair  of  the  highway. 
Principal  as  liable  for  acts  of  independent  contractor. 

Cited  in  Woodman  v.  Metropolitan  R.  Co.  149  Mass.  336,  14  A.  S,  R.  427,  4 
L.R.A.  213,  21  N.  E.  482,  holding  street  railway  corporation  liable  for  the 
negligence  of  independent  contractor  in  not  properly  guarding  the  work  in 
course  of  construction,  resulting  in  injury  to  plaintiff;  Fowler  v.  Saks,  7 
Mackey,  670,  7  L.R.A.  649;  City  &  Suburban  R.  Co.  v.  Moores,  80  Md.  348. 
45  A.  S.  R.  345,  30  Atl.  643,— on  liability  of  owner  of  property  for  injuries 
resulting  through  the  negligence  of  an  independent  contractor;  Baltimore  & 
Y.  Tump.  Co.  V.  Parks,  74  Md.  282,  22  Atl.  399,  holding  turnpike  company 
liable  for  injuries  due  to  failure  to  keep  road  in  repair  although  condition  was 
due  to  excavations  by  city  authorities  for  purpose  of  taking  up  water  mains: 
Bernheimer  Bros.  v.  Bager,  108  Md.  551,  129  A.  S.  R.  458,  70  Atl.  91,  to 
point  that  master's  duty  to  furnish  safe  place  to  work  cannot  be  delegated  to 
independent   contractor. 

Cited  in  reference  notes  in  42  A.  R,  780;  40  A.  R.  759, — on  municipal 
liability  for  negligence  of  independent  contractor. 

Cited  in  notes  in  30  A.  S.  R.  412,  on  municipal  liability  for  negligence  or 
misconduct  of  contractors;  76  A.  S.  R.  419,  on  liability  for  negligence  of  in- 
dependent contractors  in  performing  work  for  cities;  14  L.R.A.  833,  on  lia- 
bility of  municipality  for  breach  of  its  duty  by  independent  contractor  em- 
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ployed  by  it;  66  L.R.A.  131,  on  liability  of  municipality  for  acts  of  independ- 
ent contractor  employed  on  municipal  duties  resulting  from  municipalty'a 
nonperformance  of  absolute  duties. 

36  AM.  REP.  399,  ROBINSON  y.  STATE,  53  MD.  151. 
Admissibility  of  evidence  of  motive  in  criminal  action. 

Cited  in  State  v.  Worthen,  111  Iowa,  267,  82  N.  W.  910,  holding  evidence  that 
defendant  knew  that  prosecutor  had  valuables  in  house  admissible  on  question  of 
intent  where  defendant  entered  the  house  in  the  night  time;  0*Donnell  v.  People, 
110  111.  App.  260,  holding  evidence  of  defendants  in  a  prosecution  for  a  conspiracy 
to  corrupt  a  jury  is  admissible  when  it  tends  to  contradict  the  state's  case  in  con- 
nection with  certain  alleged  acts  done  pursuant  to  the  conspiracy  and  part  of  the 
res  gesta;  People  v.  Manahan,  61  App.  Div.  75,  70  N.  Y.  Supp.  108,  15  N.  Y. 
Crim.  Rep.  431,  holding  court  erred  on  trial  of  indictment  for  conspiracy,  in  re- 
fusing to  allow  defendant  to  introduce  evidence  of  motive  in  doing  an  act 
claimed  by  prosecution  to  show  the  purpose  of  the  conspirator;  State  v. 
Tough,  12  N.  D.  435,  96  N.  W.  1025,  on  evidence  of  motive  on  part  of  de- 
fendant admissible  in  criminal  action. 

Cited  in  reference  note  in  2  A.  S.  R.  391,  on  necessity  for  felonious  intent 
as  element  of  burglary. 
What  constitutes  burglary. 
'  Cited  in  note  in  2  A.  S.  R.  383,  on  what  constitutes  burglary. 

36  AM.  REP.  400,  EVANS  T.  DAVIDSON,  53  MD.  245. 
liiability  of  principal  for  act  of  servant. 

Cited  in  Pine  Bluff  Water  &  Light  Co.  v.  Schneider,  62  Ark.  109,  33  L.R.A. 
366,  34  S.  W.  547;  Barabasz  v.  Kabat,  86  Md.  23,  37  Atl.  720,--on  master's 
liability  when  servant  acting  within  scope  of  authority. 

Cited  in  reference  note  in  36  A.  R.  336,  on  liability  of  master  for  negligence 
of  servant  not  in  strict  line  of  duty. 

Cited   in   notes   in   40   A.   R.   228,   on   test  of   master's   liability   for   act  of 
servant;    88  A.   S.   R.    787,   on   principal's   liability   in  tort  for  acts  of  agent 
within  scope  of  employment;   17  E.  R.  C.  277,  on  liability  of  master  for  acts 
of  servant  in  scope  of  his  employment. 
—  Forbidden  excessive  or  unlawful  acts. 

Cited  in  Carter  v.  Louisville,  N.  A.  &  C.  R.  Co.  98  Ind.  552,  49  A.  R.  780, 
holding  railroad  company  liable  where  servants  injured  a  trespasser  by  the 
reckless  manner  in  which  they  evicted  him  from  train;  Bryan  v.  Adler,  97 
Wis.  124,  65  A.  S.  R.  99,  41  L.R.A.  668,  72  N.  W.  368,  holding  the  keeper  of 
a  public  restrauant  whose  waiter  refuse  to  serve  a  customer  simply  because 
he  is  a  colored  man  is  liable  in  damages  though  waiter  violated  master's  in- 
structions; Lewis  V.  Schultz,  98  Iowa,  341,  67  N.  W.  266;  Baltimore  Consul 
R.  Co.  V.  Pierce,  89  Md.  495,  45  L.R.A.  527,  43  Atl.  940;  Deck  v.  Baltimore  « 
C.  R.  Co.  100  Md.  168,  108  A.  S.  R.  399,  59  Atl.  650;  Schaefer  v.  Osterbrink, 
67  Wis.  495,  58  A.  R.  875,  30  N.  W.  922, — on  liability  of  master  for  wrongful 
act  of  servant;  Rickards  v.  Rickards,  98  Md.  136,  103  A.  S.  R.  393,  63  L.R.A. 
724,  66  Atl.  397,  holding  an  executed  contract  of  sale  made  on  Sunday  by  a 
general  agent  cannot  be  rescinded  by  his  principal  on  the  ground  that  statute 
forbid  sale  of  goods  on  Sunday  and  that  the  agent  was  not  authorized  to  do 
an  unlawful  act. 
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Cited  in  notes  in  35  A.  D.  197,  on  liability  of  master  for  torts  of 
deviating   from   master's   business;    27   LJI.A.    176,  on   limitation   of  scope  of 
servants'  employment  for  acts  for  which  master  will  be  liable. 

36  AM.  REP.  404,  MITCHELL  T.  SEIPEL,  53  MD.  251. 

Elasements  appurtenant. 

Cited  in  Wells  v.  Garbutt,  132  N.  Y.  430,  30  N.  E.  978,  4  Silv.  Ct.  App.  427, 
holding  party  conveying  one  of  two  parcels  of  land  retains  no  easement  in  favor 
of  land  retained  unless  the  burden  is  apparent  and  necessary  to  its  enjoyment; 
Scott  V.  Moore,  98  Va.  668,  81  A.  S.  R.  749,  37  S.  E.  342,  on  easement  as 
passing  as  incident  to  a  grant. 

Cited  in  notes  in  40  A.  R.  381,  on  what  passes  under  deed  as  appurtenanca; 
136  Am.  St.  R.  695,  697,  on  creation  and  conveyance  of  easements  appurtenant 
Creation  of  easement  by  necessity. 

Cited  in  Powers  v.  Harlow,  63  Mich.  507,  51  A.  R.  154,  19  N.  W.  257,  hoW- 
ing  leasing  premises  which  cannot  be  approached  except  across  the  lessor's 
land  gives  a  right  of  way  across  it  of  necessity;  Plame  v.  Coal  Creek  Min. 
&  Mfg.  Co.  90  Tenn.  619,  18  S.  W.  402,  holding  the  grant  of  the  minerals 
in  a  tract  of  land  carries  by  implication  a  right  of  way  over  the  lands  to  mine 
and  remove  minerals;  Lebus  v.  Boston,  107  Ky.  98,  92  A.  S.  R.  333,  47  ULA- 
79,  51  S.  W.  609;  Jay  v.  Michael,  92  Md.  198,  48  Atl.  61;  Adams  v.  Marshall, 
138  Mass.  228,  62  A.  R.  271;  Fritz  v.  Tompkins,  18  Misc.  514,  41  N.  Y.  Supp. 
985, — on  creation  of  easement  by  necessity. 

Cited  in  reference  notes  in  14  A.  S.  R.  566,  on  ways  of  necessity;  25  A.  S. 
R.  425,  on  when  grantee  entitled  to  right  of  way  of  necessity. 

Cited  in  note  in  122  A.  S.  R.  212,  on  way  of  necessity  where  necessity  is 
created  by  grantee. 
Creation  of  easement  by  Implication. 

Cited  in  Burns  v.  Gallagher,  62  Md.  462;  Lippincott  ▼.  Harvey,  72  Md. 
572,  19  Atl.  1041,*— on  creation  of  easement  by  implied  reservation;  Shoemaker 
V.  Shoemaker,  11  Abb.  N.  C.  80;  Eliason  v.  Grove,  85  Md.  215,  36  Atl.  844,— dis- 
tinguishing between  implied  grants  of  easements  and  between  implied  reaerva- 
tioiis. 

Cited  in  reference  notes  in  83  A.  D.  547,  on  easement  of  lateral  support;  100 
A.  D.  117;  38  A.  R.  671, — on  easement  in  right  of  way  implied  by  severance 
of  deceased's  property;  4  A.  S.  R.  617,  as  to  when  right  to  use  alley  is  not 
implied  on  severance  of  estate. 

Cited  in  notes  in  57  A.  D.  759,  on  implied  grant  of  apparent  and  continu- 
ous easement  on  conveying  part  of  heritage;  57  A.  D.  762,  as  to  whether  ease- 
ment must  be  necessary  to  pass  by  implication;  57  A.  D.  766,  on  implied  grant 
of  easement  of  light  and  air;  57  A.  D.  767,  on  implied  grant  of  easement  in 
way;  40  A.  R.  537,  on  what  passes  under  deed  by  implication;  34  A.  S.  R. 
70S,  on  implied  grant  of  easement  by  severance  and  sale  of  property;  13 
L.R.A.  657,  on  implied  reservations  of  right  of  way;  26  L.R.A.(N.S.)  338, 
on  easements  created  by  severance  of  tract  with  apparent  benefit  existing; 
10  E.  R.  C.  78,  on  implied  grant  of  easement  by  grant  of  dominant  estate. 
Abandonment  of  easement. 

Distinguished  in  Duval  v.  Becker,  81  Md.  537,  32  Atl.  308,  holding  a  mor^ 
gagor  could  not  before  default  by  his  own  act  abandon  an  easement  appurtenant 
to  the  estate  so  as  to  prevent  easement  passing  at  foreclosure  sale. 
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l^artltion    of    lands. 

Cited  in  Claude  v.  Handy,  83  Md.  225,  84  Ail.  632,  on  duty  of  commiasionen 
tn  the  partition  of  land. 

^6  AM.  REP.  422,  BROWN  t.  WARD,  {^3  MD.  876. 
Belief  in  spiritualism  as  pounds  for  avoiding  will. 

Cited  in  Owen  v.  Crumbaugh,  22  IlL  380,  119  A.  S.  R.  442,  81  N.  E.  1044, 
10  A.  &  E.  Ann.  Cas.  606,  holding  a  belief  in  the  doctrines  of  spiritualism 
is  not  such  evidence  of  insanity  as  justifies  the  setting  aside  of  a  will;  Hen- 
derson V.  Jackson,  138  Iowa,  326,  26  L.R.A.(N.S.)  479,  111  N.  W.  821,  to 
point  that  person  is  not  incapacitated  to  make  will  because  conduct  was  in- 
iluenced  by  spiritual  beliefs  and  manifestations;  Buchanan  v.  Pierie,  205  Pa. 
123,  97  A.  S.  R.  725,  54  Atl.  583,  holding  will  would  not  be  set  aside  because 
the  'testator  believed  that  he  could  through  mediums  communicate  with  the 
spirits  of  the  departed,  it  not  appearing' that  he  believed  or  admitted  that 
he  was  influenced  by  them  in  the  preparation  of  his  will. 

Cited  in  reference  note  in  1  A.  S.  R.  89,  on  belief  in  spiritualistic  communi- 
■cations  or  revelations  as  ground  for  avoiding  wilL 

Cited  in  notes  in  16  L.R^.  678,  on  belief  in  spiritualism,  wichraft,  etc  as 
affecting  capacity  to  make   will  or   deed;    15   L.R.A.(N.S.)    674,  on   effect  of 
belief  in  spiritualism  upon  testamentary  capacity. 
Belief  in  spiritualism  as  evidence  of  insane  delusion. 

Cited  in  Steinkuehler  v.  Wempner,  169  Ind.  154,  15  L.R.A.(N.S.)  673,  81 
N.  W.  482,  on  belief  in  spiritualism  as  evidence  of  an  unsound  mind;  Middle- 
-ditch  V.  Williams,  46  N.  J.  Eq.  726,  4  L.R.A.  738,  17  AtL  826,  holding  belief 
in  spiritualism  is  not  an  insane  delusion. 

Cited  in  notes  in  63  A.  S.  R.  93,  on  undue  influence  of  spiritualism  as  insane 
-delusion;  37  L.R.A.  270,  on  belief  in  spiritualism  as  insane  delusion. 
•Capacity  to  malce  a  will. 

Cited  in  Davis  v.  Denny,  94  Md.  390,  60  Atl.  1037,  on  sufficiency  of  mental* 
•capacity  on  part  of  testator  to  make  a  will. 

Cited  in  reference  note  in  7  A.  S.  R.  495,  on  testamentary  capacity. 
Insane  delusion  as  grounds  for  avoiding  a  will. 

Cited  in  Wait  v.  Westfall,  161  Ind.  648,  68  N.  E.  271,  holding  evidence  of 
insane  delusions  insufficient  to  set  aside  a  will  where  it  is  not  shown  that  the 
-delusions  affected  the  execution  of  the  will;  Layer  v.  Layer,  110  Ey.  542, 
^2  S.  W.  15;  Maynard  v.  Tyler,  168  Mass.  107,  46  N.  E.  413;  Jones  v.  Collins, 
M  Md.  403,  51  Atl.  398;  Johnson  v.  Johnson,  105  Md.  81,  121  A.  S.  R.  570, 
-65  Atl.  918;  Re  Vedder,  6  Dem.  92;  Re  Henry,  18  Misc.  149,  41  N.  Y.  Supp. 
1096, — on  nature  of  a  delusion  sufficient  to  avoid  a  will. 

Cited  in  notes  in  4  L.R.A.  738;  12  L.R.A.  161, — on  insane  delusions  affecting 
testamentary  capacity;    37  L.R.A.  275,  on  insane  delusions  as  to  misconduct 
of  heirs. 
Presumption  in  favor  of  mental  capacity. 

Cited  in  Gesell  v.  Baugher,  100  Md.  677,  60  Atl.  481,  on  testator  as  pre- 
sumed to  have  sufficient  mental  capacity  to  make  a  will. 

CSted  in  notes  in  17  L.R.A.  494,  on  burden  of  proof  of  testamentary  capacity; 
^6  L.R.A.  724,  on  presumption  of  sanity  with  relation  to  willB. 
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30  AM.  REP.  428,  MERCHANTS'  &  M.  TRANSP.  CO.  t.  ASSOCIATED 

FIREMEN'S  INS.  CO.  58  MD.  448. 
Liability  for  expense  of  submerging  insured  vessel  to  extinguish  Are. 

Cited  in  2  May  Insurance,  4th  ed.  p.  985,  on  nonliability  of  insurer  for 
expenses  of  submerging,  raising,  discharging,  and  reloading  of  cargo,  thougik 
done  to  extingiush  fire. 

36  AM.  REP.  433,  FILDEW  T.  BESIiET,  42  MICH.  100,  3  N.  W.  278. 
Riglits  of  parties  under  an  uncompleted  contract. 

Cited  in  Hanjey  v.  Walker,  79  Mich.  607,  8  L.R.A.  207,  45  N.  W.  67,  holding 
where  a  party  fails  to  comply  substantially  with  a  nonapportionable  contract, 
or  where  some  act  or  fact  is  made  a  condition  precedent  to  payment  there  can 
be  no  recovery  in  absence  of  waiver;  Johnson  v.  Henry,  127  Mich.  548,  86  N.  W. 
1027,  holding  the  owner's  right  to  damages  for  failure  to  complete  worlc  on  time 
is  now  waived  by  permitting  or  even  requiring  the  contractor  to  go  on  and  com- 
plete his  contract. 

Cited  in  reference  notes  in  48  A.  R.  232,  on  act  of  God  excusing  performance  of 
contract;  53  A.  R.  688,  on  specific  performimce  of  contracts;  1  A.  S.  R.  468,  on 
recovery  for  services  rendered  where  special  contract  is  not  completed;  25  A.  S. 
R.  660,  on  recovery  for  part  performance  when  full  performance  of  contract  was 
rendered  impossible ;  36  A.  S.  R.  644,  on  eflfect  of  destruction  of  thing  agreed  to  be 
produced  on  necessity  of  completing  contract;  69  A.  S.  R  546,  on  termination  of 
contract  by  destruction  of  subject-matter. 

Cited  in  note  in  1  E.  R.  C.  347,  on  vis  major  or  inevitable  accident  as  excusing 
performance  of  contract. 
—  Wliere  building  is  destroyed  pending  work  thereon. 

Cited  in  Parker  v.  Scott,  82  Iowa,  266,  47  N.  W.  1073,  holding  one  under  con- 
tract to  construct  a  spire  to  a  building  has  no  right  to  abandon  his  contract, 
and  maintain  an  action  for  labor  should  it  be  blown  down  before  completed: 
Krause  v.  Crothersville,  162  Ind.  278,  102  A.  S.  R.  203,  65  L.R.A.  111,  70  N.  E. 
264,  1  A.  &  E.  Ann.  Cas.  460,  holding  the  builder  cannot  recover  where  under 
contract  to  build  an  annex  to  a  school  building,  the  old  and  new  structure  having 
burned  before  completion  of  annex. 

Cited  in  reference  notes  in  57  A.  R.  413,  on  effect  of  fire  before  completion  of 
entire  contract  for  repairs;  60  A.  R.  38,  on  recovery  for  repairs  where  building 
destroyed  before  completion. 

Cited  in  notes  in  59  A.  S.  R.  285,  as  to  when  complete  performanoe  is  essentia! 
to  cause  of  action  on  building  and  analogous  contracts;  5  L.RA.(N.S.)  1109, 
on  who  must  bear  loss  caused  by  destruction  of  building  or  other  structure  in 
process  of  erection. 

Distinguished  in  Teakle  v.  Moore,  131  Mich.  427,  91  N.  W.  636,  holding  where 
roof  falls  by  reason  of  negligence  of  agent  of  owner  the  contractor  might  recover 
for.  that  part  of  his  work  done;  Zigler  v.  McClellan,  15  Or.  499,  16  Pac  179. 
holding  in  absence  of  a  motion  for  a  non  suit,  or  instructicm  of  the  court  pre- 
senting question  of  recovery  under  a  contract  where  building  burns  before  com- 
pleted, such  question  cannot  be  considered. 
Duty  seasonably  to  accept  or  reject  building  not  conforming  to  contract. 

Cited  in  Eaton  v.  Gladwell,  108  Mich.  678,  66  N.  W.  598;  Eaton  t.  Gladwell, 
121  Mich.  444,  80  N.  W.  292,  6  Det  L.   N.  531,-~holdinf  owner  aeaaonably 
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refuses  to  accept  the  work,  he  may  avoid  liability  upon  the  unperformed  con- 
tract but  cannot  delay  and  recover  rental  value. 

36  AM.  REP.  437,  PRINTZ  v.  PEOPLE,  42  MICH.   144,  8  N.  W.  306. 
Admissibility  in  evidence  of  opinions  as  to  value. 

Cited  in  Yost  v.  Conroy,  92  Ind.  464,  47  A.  R.  166,  holding  the  opinions  of 
witnesses  as  to  value  are  competent  in  prosecutions  for  crime. 

Cited  in  reference  note  in  12  A.  S.  R.  883,  on  admissibility  in  evidence  of  opin- 
ion of  witness  as  to  value. 

Cited  in  note  in  66  A.  R.  446,  on  competency  of  opinions  as  to  value. 

—  Owner's  opinion  of  value. 

Cited  in  State  v.  Haggard,  160  Mo.  469,  83  A.  S.  R.  483,  61  S.  W.  184,  holding 
where  there  is  no  evidence  that  the  thing  had  any  market  value,  the  owner  may 
testify  to  the  actual  value,  regardless  of  any  market  value. 

—  Valuation  of  household  goods  or  welirlng  apparel. 

Cited  in  Erickson  v.  Drazkouski,  94  Mich.  561,  54  N.  W.  283,  holding  house 
keepers  may  testify  as  to  value  of  articles  of  household  furniture  owned  by  them, 
such  as  housekeepers  are  accustomed  to  buy;  Withey  v.  Fere  Marquette,  141 
Mich.  412,  113  A.  S.  R.  633,  1  L.R.A.(N.S.)  352,  104  N.  W.  773,  7  A.  A  E.  Ann. 
Cas.  57,  holding  witnesses,  after  inspecting  .wearing  apparel  injured  by  common 
carrier  may  state  the  amount  of  injury. 

Cited  in  reference  note  in  69  A.  R.  443,  on  admissibility  of  opinion  evidence 
as  to  value  of  sealskin  coat. 
^  Value  of  services. 

Cited  in  Missouri  P.  R.  Co.  v.  Palmer,  55  Neb.  559,  76  N.  W.  169,  holding  it 
permissible  to  allow  plaintiff  to  testify  as  to  the  value  of  her  services  while 
nursing  and  caring  for  her  injured  child;  Alt  v.  California  Fig  Syrup  Co.  19 
Nev.  118,  7  Pac.  174,  holding  nonexpert  witnesses  may  give  their  opinion  as  to 
the  value  of  services  in  t^e  preparation  of  a  medicine,  the  process  of  manufac- 
ture being  known  only  to  the  one  preparing  it  and  one  other. 

Cited  in  reference  note  in  37  A.  R.  152,  on  opinion  of  nonexpert  as  to  value 
of  serivces  and  commodities. 
Criteria  of  value  of  household  goods  and  wearing  apparel. 

Cited  in  McMahon  v.  Dubuque,  107  Iowa,  62,  70  A.  S.  R.  143,  77  N.  W.  517, 
holding  the  actual  value  of  household  goods  and  wearing  apparel  used  by  family 
should  be  based  on  cost,  condition  and  age  and  not  the  market  value. 

36  AM.  REP.  438,  PEOPIiE  v.  KNAPP,  42  MICH,  267,  3  N.  W.  927. 
Interference  with  jury  as  ground  for  reversal  or  new  trial. 

Cited  in  Mattox  v.  United  States,  146  U.  S.  140,  36  L.  ed.  917,  13  Sup.  Ct.  Rep. 
60,  holding  reading  of  newspaper  article,  injurious  to  accused,  to  jury  while 
deliberating,  vitiates  verdict;  Ogden  v.  United  States,  50  C.  C.  A.  380,  112  Fed. 
523,  hblding  taking  to  jury  room  of  indictments  indorsed  with  verdict  of  guilty 
found  by  former  jury,  ground  for  new  trial;  Coolman  v.  State,  163  Ind.  503,  72 
N.  E.  568,  holding  it  not  proper  for  the  judge  to  make  any  conmiunication  to  the 
jury  after  they  retire,  except  in  open  court,  and  in  presence  of  defendant  or  his 
counsel. 

Distinguished  in  Nichols  v.  Nichols,  136  Mass.  256,  holding  that  allowing 
physician  to  administer  to  sick  juror  while  jury  is  out  will  not  vitiate  verdict. 
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^Effect  of  presence  of  officer  In  jurj  room. 

Cited  in  People  v.  Draper,  1  N.  Y.  Crim.  Rep.  138,  holding  it  not  necessarily 
error  but  condemning  the  practice;  Tarkington  v.  State,  72  Miss.  731,  17  So. 
768,  holding  presence  of  ofljcers  and  witnesses  in  jury  room,  although  not  com- 
municating with  jurors,  vitiates  verdict;  Rickard  v.  State,  74  Ind.  275;  Cooney 
V.  Stale,  61  Neb.  342,  85  N.  W.  281;  Gandy  v.  State,  24  Neb.  716,  40  N.  W. 
302, — holding  presence  of  bailiff  in  jury  room  vitiates  verdict. 

Not  followed  in  Crockett  v.  State,  52  Wis.  211,  3S  A.  R.  753,  8  N.  W.  603, 
holding  presence  of  officer  in  charge  in  room  with  jury  while  deliberating  no 
ground  for  new  trial;  Gainey  v.  People,  97  111.  270,  37  A.  R.  109,  holding  presence 
of  bailiff  during  part  of  jury's  deliberations,  no  improper  influence  being  shown, 
does  not  vitiate  verdict;  State  v.  Flint,  60  Vt  304,  14  Atl.  178,  holding  presence 
of  bailiff  during  deliberations  of  jury  in  case  where  he  was  witness  does  not  vitiate 
verdict 

Disapproved  in  People  v.  Draper,  28  Hun,  1,  holding  that  new  trial  will  not 
be  granted  because  officer  attending  jury  was  in  room  during  deliberations: 
Graves  v.  Territory,  16  Okla.  638,  86  Pac.  521,  8  A.  &  E.  Ann.  Cas.  649,  holding 
the  presence  of  a  bailiff  in  the  jury  room  during  deliberations  of  jury,  im- 
material error  where  he  took  no  part  and  it  is  shown  his  presence  in  no  way 
influenced  them. 
Materiality  of  previous  chastity  of  prosecutrix. 

Cited  in  People  v.  Mills,  94  Mich.  630,  54  N.  W.  488,  holding  previous  chastity 
of  woman  necessarily  in  issue,  in  prosecutions  for  seduction. 

Cited  in  reference  note  in  93  A.  D.  207,  on  calling  witnesses  to  prove  former 
witness's  denial  of  adultery  false. 
Complainant  In  prosecution  for  adultery. 

Cited  in  note  in  19  L.R.A.(N.S.)  788,  on  construction  and  effect  of  proviskns 
requiring  prosecution  for  adultery  to  be  upon  complaint  of  husband  or  wife. 

S6  AM.  REP.  442,  BENNETT  t.  BEAM,  42  MIC&.  S46,  4  N.  W.  8. 

Promise  of  marriage. 

Cited  in  note  in  63  A.  D.  537,  on  construction  and  effect  of  promise  of  mar- 
riage. 

Defense  to  action  for  breach  of  promise  to  marry. 

Cited  in  note  in  63  A.  D.  544,  on  offer  to  marry  as  defense  to  action  for  breadi 
of  promise  to  marry. 

Admissibility  of  evidence  of  pecuniary  standing  In  action  for  breach 
of  promise  of  marriage. 

Cited  in  Totten  v.  Read,  16  Daly,  282,  10  N.  Y.  Supp.  318;  Shewalter  v.  Berg- 
man, 123  Ind.  155,  23  N.  E.  686;  Gemmill  v.  Brown,  26  Ind.  App.  6,  56  N.  E. 
691;  Olson  v.  Solverson,  71  Wis.  663,  38  N.  W.  329,— holding  evidence  of  defend- 
ant's pecuniary  circumstances  is  competent  in  an  action  for  breach  of  promise 
of  marriage;  Chellis  v.  Chapman,  125  N.  Y.  214,  11  L.RJL  784,  26  N.  E.  308, 
holding  evidence  of  general  reputation,  as  to  wealth,  is  competent  upon  the  qnes- 
tion  of  damages;  Vierling  v.  Binder,  113  Iowa,  337,  85  N.  W.  621;  Stratton  v. 
Dole,  45  Neb.  472,  63  N.  W.  875, — ^holding  such  evidence  admissible  as  tending 
to  show  the  condition  in  life  which  the  plaintiff  would  have  secured  by  a  con- 
summation of  the  marriage  contract;  Leavell  v.  Leavell,  114  Mo.  App.  24^  89  S. 
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W.  55,  holding  defendant's  wealth  may  be  shown  as  an  aid  to  the  measure  of 
punitive  damages  though  such  damages  may  not  be  asked. 

Cited  in  reference  note  in  26  A.  S.  R.  924,  on  admissibility  of  evidence  of 
wealth  of  defendant  in  suit  for  breach-of -marriage-promise. 

Cited  in  notes  in  63  A.  D.  545,  on  measure  of  damages  for  breach  of  promise 
to  marry;  63  A.  D.  646,  on  pecuniary  circumstimces  of  defendant  as  element  to 
4>e  considered  in  awarding  damages  for  breach  of  promise  to  marry. 

Distinguished  in  Watson  v.  Watson,  53  Mich.  168,  51  A.  R.  Ill,  18  N.  W.  605, 
holding  damages  for  seduction  cannot  be  aggravated,  by  evidence  of  defendant's 
wealth. 

'—Of  seduction  in  aggravation  of  damages. 

Cited  in  Harrison  v.  Carlson,  45  Colo.  55,  101  Pac.  76;  Anderson  v.  Kirby, 
125  Ga.  62,  114  A.  S.  R.  186,  54  S.  E.  197,  6  A.  &  E.  Ann.  Cas.  103;  Geiger  v. 
Payne,  102  Iowa,  581,  69  N.  W.  554, — ^holding  seduction  may  be  pleaded  in  an 
action  for  breach  of  promise  of  marriage  in  aggravation  of  damages;  Kennedy 
v.  Rodgers,  2  Kan.  App.  764,  44  Pac.  47,  holding  a  recovery  may  be  had  for  in- 
jury to  feelings  and  affections,  mortification  which  plaintiff  has  been  made  to 
imdergo,  and  the  harm  that  may  have  been  done  to  her  prospects  in  life. 

Cited  in  reference  note  in  26  A.  S.  R.  924,  on  admissibility  of  evidence  of  plain 
tiff's  seduction  in  breach-of-marriage-promise  suit. 

Cited  in  note  in  44  A.  D.  178,  on  evidence  of  seduction  in  action  for  breach 
of  promise. 

Disapproved  in  Wrynn  v.  Downey,  27  R.  I.  454,  114  A.  S.  R.  63,  4  L.R.A. 
(N.S.)  615,  63  Atl.  401,  8  A.  &  E.  Ann.  Cas.  912,  holding  evidence  of  seduction 
is  not  admissible  in  aggravation  of  damages  in  such  action. 

Damages  for  seduction. 

Cited  in  reference  note  in  35  A.  S.  R.  132,  on  damages  for  seduction. 

Variance  between  declaration  and  proof. 

Cited  in  Sax  v.  Detroit^  G.  H.  &  M.  R.  Co.  125  Mich.  252,  84  A.  S.  R.  572, 
84  N.  W.  314,  holding  a  variance  between  the  declaration  and  proof  relating  to 
a  recital  of  a  former  occupation  in  this  case  unsubstantial  matter,  and  therefore 
unmaterial. 

■86  AM.  REP.  446,  MORRISON  T.  BERRT,  42  MICH.  889,  4  N.  W.  781. 
liiability  of  wife  to  a  third  party  for  improvements  made  under  con- 
tract witli  hnstmnd. 

Cited  in  Holmes  v.  Bronson,  43  Mich.  562,  6  N.  W.  89,  holding  she  is  not  liable 
for  cost  of  improvements  put  into  her  house  where  done  by  contract  with  and  in 
reliance  on  the  responsibility  of  her  husband;  Luebe  v.  Thorpe,  94  Mich.  268, 
54  N.  W.  41,  holding  where  services  were  rendered  to  one  whose  husband  acted 
as  principal  there  can  be  no  recovery  from  the  wife. 

Distinguished  in  Popp  v.  Connery,  138  Mich.  84,  110  A,  S.  R.  304,  101  N.  W. 
54,  holding  where  building  is  erected  on  land*  of  a  married  woman  with  her 
consent  and  of  materials  selected  by  her  she  is  liable  for  such  material  though 
Jler  husband  contracted  for  same. 
CSharacter  of  annexation  necessary  to  convert  article  into  realty. 

Cited  in  Cook  r.  Condon,  6  Kan.  App.  574,  51  Pac.  587,  holding  where  per- 
manent annexation  is  intended,  the  article  becomes  a  part  of  the  realty;  Stevens 
T.  Rose,  69  Mich.  259,  37  N.  W.  205,  holding  where  it  was  the  intention  of  par- 
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ties  when  a  building  was  erected  that  it  be  made  part  of  realty  it  could  not 
be  moved  or  conveyed;  Lansing  Iron  k  Engine  Works  v.  Walker,  91  Mich.  409, 
30  A.  S.  R.  488,  51  N.  W.  1061,  holding  a  portable  sawmill  does  not  become  a 
fixture  by  being  fitted  in  place  upon  land  on  which  vendee  owns  an  undivided 
interest  where  sale  was  conditional — the  title  remaining  in  vendor  until  full  pay- 
ment; Stevens  v.  Barfoot,  13  Ont.  App.  366,  holding  that  boiler  and  engine  placed 
in  building  by  mortgagor  passes  with  realty. 

Cited  in  reference  note  in  40  A.  R,  107,  on  right  to  chattels  affixed  by  default- 
ing purchaser  of  land  as  between  lessor  of  chattels  and  owner  of  land. 

Distinguished  in  Manwaring  v.  Jenison,  61  Mich.  117,  27  N.  W.  899,  holding 
where  articles  on  being  removed  from  mill  are  equally  capable  of  being  used  else- 
where they  may  be  either  real  or  personal  property,  according  to  the  intent  of 
the  parties;  Michigan  Mut.  L.  Ins.  Co.  v.  Cronk,  93  Mich.  49,  52  N.  W.  1035, 
holding  a  house  moved  upon  adjoining  land  six  months  before  action  is  brought 
cannot  be  replevied. 

Right  to  maintain  trover  for  property  which  by  annexation  has  become 
realty. 

Cited  in  Detroit  &  B.  C.  R.  Co.  v.  Busch,  43  Mich.  571,  6  N.  W.  90,  holding 
the  owner  of  ties  used  by  subcontractor  for  construction  of  railway,  cannot  after 
same  has  become  realty  being  trover  for  their  conversion. 
Estoppel  from  acceptance  of  thing  done. 

Cited  in  Bond  v.  Pontiac,  O.  &  P.  A.  R.  Co.  62  Mich.  643,  4  A.  S.  R.  885,  29 
N.  W.  482,  holding  the  appropriation  of  what  one  has  a  right  to  suppose  was 
properly  done  creates  no  estoppel. 

Presumption  of  agency  where  husband  acts  for  his  wife. 

Cited  in  Fechheimer  v.  Peirce,  70  Mich.  440,  38  N.  W.  325,  holding  there  can 
be  no  presiunption  of  a  husband's  authority  to  act  for  his  wife. 

S6  AM.  REP.  450,  EVENING  NEWS  ASSO.  T.  TRYON,  42  BOGH.  54t, 

4  N.  W.  267. 
Compensatory  or  punitive  damages  for  torts  partaking  of  malice. 

Cited  in  Ross  v.  Leggett,  61  Mich.  445,  1  A.  S.  R.  608,  28  N.  W.  695,  holding 
where  an  arrest  is  made  without  authority,  a  charge  that  all  the  circumstances 
of  the  act  are  to  be  taken  into  consideration  to  determine  questions  of  punitive 
damages  correctly  states  the  law;  Childers  v.  San  Jose  Mercury  Printing  Pub. 
Co.  106  Cal.  284,  45  A.  S.  R.  40,  38  Pac.  903,  holding  exemplary  damages  may  be 
based  alone  upon  a  publication  libelous  per  se. 

Cited  in  reference  notes  in  12  A.  S.  R.  698,  on  necessity  of  showing  special 
damages  where  words  are  not  libelous  per  se;  47  A.  8.  R.  348,  on  damages  re- 
coverable in  actions  for  libel. 

Cited  in  notes  in  72  A.  D.  431,  on  actual  loss  and  injury  as  element  of  damages 
in  slander  or  libel;  15  A.  S.  R.  339,  on  elements  increasing  or  mitigating  damages 
for  newspaper  libel. 
Presumption  of  law  from  fact  of  publishing  of  libel. 

Cited  in  Morse  v.  Times-Republican  Printing  Co.  124  Iowa,  707,  100  N.  W. 
867,  holding  both  malice  and  injury  are  implied  in  the  publishing  of  words  libel- 
ous per  se,  and  good  faith  is  not  avoidable  as  a  defense;  Wheaton  v.  Beecher,  66 
Mich.  307,  33  N.  W.  503,  holding  the  publishing  of  a  falsehood  concerning  a  can- 
didate for  public  ofiQce,  without  justification  and  with  intent  to  injure  is  libel- 
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ous;  Davis  v.  Marxhausen,  103  Mich.  315,  61  N.  W.  504,  holding  the  law  pre- 
sumes a  published  article  done  purposely,  knowingly  and  for  no  justifiable  end, 
to  be  malicious;  Paxton  v.  Woodward,  31  Mont.  195,  107  A.  S.  R.  416,  78  Pac. 
215,  3  A.  &  E.  Ann.  Cas.  546,  holding  malice  is  an  inference  of  fact  which  the 
jury  may  draw  from  the  libelous  publication  alone. 

Admissibility  of  retraction  of  slander  or  libel. 

Cited  in  Constitution  Pub.  Co.  v.  Way,  94  Ga.  120,  21  S.  E.  139,  holding  the 
retraction  must  be  made  or  offered  before  the  person  libeled  has  sought  redress 
in  the  courts  to  be  available  in  reducing  the  damages. 

Distinguished  in  Turton  v.  New  York  Recorder  Co.  144  N.  Y.  144,  38  N.  E. 
1009,  holding  evidence  of  a  fair  and  honest  retraction  of  the  charges  made  sub- 
sequent to  the  commencement  of  the  action  ought  to  be  permitted  in  mitigation. 

36  AM.  REP.  452,  W£BST£R  v.  ANDERSON,  42  MICH.  554,  4  N.  W. 

288. 
Sufficiency  of  delivery  to  support  sale. 

Cited  in  Shaul  v.  Harrington,  54  Ark.  305,  15  S.  W.  835,  holding  where  a  com- 
pleted  contract  of  sale  appears  and  vendor  is  to  hold  as  bailee  for  the  vendee  in 
lieu  of  actual  delivery  the  sale  is  complete  against  creditors,  if  not  otherwise 
fraudulent;  Cunningham  v.  O'Connor,  136  Mich.  293,  99  N.  W.  25,  holding  where 
parties  indebted  agree  to  turn  over  a  field  of  beans  to  apply  on  their  debt  and 
creditor  takes  possession  and  harvests  the  same  a  complete  sale  is  ahown;  Lathrop 
V.  Clayton,  45  Minn.  124,  47  N.  W.  544,  holding  the  law  relating  to  delivery  and 
possession  accommodates  itself  to  its  nature  and  situation  as  well  as  to  the  cir- 
cumstances about  each  case;  Rail  v.  Little  Falls  Lumber  Co.  47  Minn.  422,  50 
N.  W.  471,  on  principles  governing  passing  of  title  without  delivery;  Godkin  v. 
Weber,  154  Mich.  207,  20  L.R.A.(N.S.)  498,  114  N.  W.  924,  holding  that  ac- 
cepted offer  to  buy  lumber  in  party's  possession  does  not  amount  to  sale  where 
former  thereafter  performed  no  act  indicating  acceptance  as  required  by  stat- 
ute; Stearns  v.  Grand  Trunk  R.  Co.  156  Mich.  145,  120  N.  W.  672,  to  point  that 
where  something  is  to  be  done  by  seller  to  ascertain  identity,  quantity  or  qual- 
ity of  thing  sold  title  does  not  pass;  Barber  v.  Andrews,  29  R.  I.  51,  26  L.R.A. 
(N.S.)  1,  69  Atl.  1,  holding  title  to  hay  passed  where  certain  quantity  was  to  be 
taken  from  larger  quantity  stored  in  barn  and  where  method  of  measuring  was 
agreed  upon. 

Cited  in  reference  notes  in  40  A.  R.  167,  on  effect  of  sale  of  chattel  where  vendor 
retains  possession;  60  A.  S.  R.  237,  on  retention  of  possession  by  vendor  of  per- 
sonalty; 98  A.  S.  R.  977,  on  sufficiency  of  delivery  or  change  of  possession  of 
property  sold  as  against  creditors  and  subsequent  purchasers. 

Cited  in  notes  in  97  A.  D.  342,  on  change  of  possession  sufficient  as  against  cred- 
itors and  subsequent  purchasers;  37  A.  R.  21,  on  delivery  satisfying  statute  of 
frauds;  26  L.R.A. (N.S.)  47,  on  siifficiency  of  selection  or  designation  of  goods 
sold  out  of  larger  lot. 

36  AM.  REP.  454,  PORTER  v.  HANNIBAL  A  ST.  J.  R.  CO.  71  MO.  60. 
Mental  suffering  as  an  element  of  damages. 

Cited  in  Chase  v.  Western  U.  Teleg.  Co.  10  L.R.A.  464,  44  Fed.  554,  holding 
mental  suffering  alone  is  no  ground  for  recovery  of  damages  for  delay  in  delivering 
a  telegraphic  message;  Breen  v.  St.  Louis  Transit  Co.  102  Mo.  App.  479,  77  S.  W. 
78,  holding  such  mental  suffering  as  natural  resuult  from  the  assault  and  bat* 
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tery  committed  apon  plaintiff  by  street  car  conductor  ia  properly  admitted  m 
estimating  damages;  Milledge  y.  Kansas  City,  100  Mo.  App.  490,  74  S.  W.  892, 
holding  the  pain  already  suffered  and  that  which  must  continue  to  be  endured 
for  the  future  should  be  considered  where  injuries  were  caused  by  wrong  doer; 
Hyatt  V.  Hannibal  &  St.  J.  R.  Co.  19  Mo.  App.  287,  holding  mental  suffering  and 
pain  an  element  of  damage  for  breach  of  contract. 

Cited  in  reference  note  in  6  A.  S.  R.  48,  on  injury  to  feelings  as  element  of 
damages. 

Cited  in  notes  in  7  A.  S.  R.'535,  on  mental  anguish  as  element  of  damages; 
8  L.R.A.  765,  on  mental  anguish  as  element  uf  damages  for  personal  injury; 
12  L.R.A  699,  on  pain  and  suffering  as  element  of  damages  for  personal  injury. 

Distinguished  in  Connell  v.  Western  U.  Teleg.  Co.  116  Mo.  34,  38  A.  8.  R.  575, 
20  L.R.A.  172,  22  S.  W.  345,  holding  damages  cannot  be  recovered  for  mental 
suffering  and  pain  caused  by  a  telegraph  company's  failure  to  deliver  a  social 
telegram. 

Diligence  required  of  servant  In  ascertaining  existence  of  danger. 

Cited  in  Stoeckman  v.  Terre  Haute  &  I.  R.  Co.  15  Mo.  App.  503;  Banks  v.  Wa- 
bash Western  R,  Co.  40  Mo.  App.  458;  Flynn  v.  Union  Bridge  Co.  42  Mo.  App. 
529, — holding  he  is  chargeable  with  knowledge  of  the  defective  condition  where 
patent  or  such  as  would  be  discovered  by  a  servwit  ordinarily  observant;  Hous- 
ton &  T.  C.  R.  Co.  V.  McNamara,  69  Tex.  255,  holding  the  law  does  not  charge 
servants  with  knowledge  of  facts  which  they  could  have  known  only  by  exercise 
of  extraordinary  diligence;  Lee  v.  St.  Louis,  M.  k  S.  E.  R.  Co.  112  Mo.  App.  372* 
87  S.  W.  12,  holding  it  is  not  incumbent  upon  the  servant  to  search  for  latent 
defects  in  the  machinery  and  appliances  furnished  him;  Devlin  v.  Wabash,  St.  L. 
&  P.  R.  Co.  87  Mo.  546,  holding  he  is  not  bound  to  investigate  for  himself  a 
department  of  work  with  which  he  has  nothing  to  do;  Aldridge  v.  Midland  Blast 
Furnace  Co.  78  Mo.  559,  holding  while  the  servant  is  not  required  to  search  for 
latent  defects,  he  is  presumed  to  have  knowledge  of  those  so  patent  that  an 
ordinarily  observant  man  would  have  observed;  Kansas  City  Southern  R,  Co.  v. 
Prunty,  66  C.  C.  A.  163,  133  Fed.  13,  holding  the  act  of  coupling  or  uncoupling 
cars  by  going  between  them  while  in  motion  has  been  held  under  the  circumstances 
of  the  particular  case  not  to  constitute  negligence  as  a  matter  of  law;  Hollenbeck 
V.  Missouri  P.  R.  Co.  141  Mo.  97,  38  S.  W.  723,  holding  a  brakeman,  unless  he 
knew  or  may  be  presumed  to  have  had  knowledge  of  a  ditch  into  which  he  fell 
he  cannot  be  held  to  have  assiuned  the  risk. 

Cited  in  notes  in  4  L.R.A.  797,  on  right  of  servant  to  presiune  that  master  has 
performed  his  duty;  41  L.R.A.  127,  on  comparison  of  obligations  of  master  and 
servant  as  to  inspection;  41  L.R.A.  130,  on  relation  of  obligations  of  master  and 
servant  as  to  inspection  where  servant  has  equal  or  superior  knowledge  or  means 
of  knowledge. 
Assumption  of  risk  where  danger  Is  known  or  obvious. 

Cited  in  Southern  R.  Co.  v.  Wiley,  88  Miss.  826,  41  So.  611;  Zellars  v.  Missouri 
Water  &  Light  Co.  92  Mo.  App.  107, — ^holding  he  assumes  only  such  risks  in 
respect  to  the  place  as  are  obvious  or  known  to  him ;  Rigsby  v.  Oil  Well  Supply 
Co.  116  Mo.  App.  297,  91  S.  W.  460,  holding  the  servant  by  continuing  to  work 
knowing  that  a  pile  of  lumber  was  liable  to  topple  over,  assumed  the  risk  of 
being  injured;  Dean  v.  St.  Louis  Woodenware  Works,  106  Mo.  App.  167,  80  S.  W. 
292,  holding  an  agreement  that  employee  shall  work  with  certain  tools,  thereby 
taking  the  responsibility  on  himself,  is  not  inconsistent  with  doctrine  that  the 
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master  cannot  contract  against  his  own  negligence;  Kleine  v.  S.  E.  Freunds  Sons 
Suoe  &  Clothing  Co.  91  Mo.  App.  102,  holding  a  servant  assumed  the  risk  of 
injury  to  his  hands  by  using  a  rope  where  the  risk  was  not  only  known  to  him 
but  obvious;  Junior  v.  Missouri  Electric  Light  &  P.  Co.  127  Mo.  79,  29  S.  W. 
988,  holding  same  where  servant  by  n^lect  of  the  means  furnished,  brought  bis 
hands  in  contact  with  electric  wires;  Marshall  v.  Kansas  C^ty  Hay  Press  Co. 
69  Mo.  App.  256,  holding  a  servant  by  the  continued  use  of  a  defective  and  dan- 
gerous privy  voluntarily  assunred  the  risk  incident  to  its  use;  Watson  v.  Kansas 
&  T.  Coal  Co.  52  Mo.  App.  366,  holding  where  the  defect  in  the  machinery  or  im- 
plement is  known  to  the  employee,  and  he  still  enters  the  service,  he  takes  upon 
himself  the  risks  incident  to  such  defect;  Goins  v.  Chicago,  R.  I.  &  P.  R.  Co.  37 
.  Mo.  App.  221,  holding  if  the  risk  is  such  as  is  obvious  to  any  one,  using  his 
senses,  then  it  will  be  presumed,  ordinarily,  that  the  servant  took  notice  there- 
of; Dowling  v.  Gerard  B.  Allen  k  Co.  74  Mo.  13,  41  A.  R.  298;  Czemicke  v.  Ehr- 
lich,  212  Mo.  386,  111  S.  W.  14, — holding  one  takes  upon  himself  the  ordinary 
risks  of  the  employment;  Roddy  v.  Missouri  P.  R.  Co.  104  Mo.  234,  24  A.  8.  R. 
333,  12  L.R.A.  746,  15  S.  W.  1112;  Sykes  v.  St.  Louis  k  S.  F.  R.  Co.  178  Mo.  693, 
77  S.  W.  723, — ^holding  where  servant  continued  in  service  knowing  of  defective 
condition  of  cars  and  without  promise  that  they  would  be  repaired  he  assumed 
the  risk;  Gleeson  v.  Excelsior  Mfg.  Co.  94  Mo.  201,  7  S.  W.  188,  holding  where 
one  entered  employment  knowing  hatchways  were  unguarded  and  as  part  of  his 
undertaking  was  to  close  them  when  left  open,  he  assiuned  all  risks  due  to 
them;  Price  v.  Hannibal  &  St.  J.  R.  Co.  77  Mo.  508,  holding  servant  assumes  the 
risk  incident  to  sleeping  in  a  round  house,  knowing  as  well  as  the  company  the 
danger  incident  thereto;  Griffin  v.  Ohio  &  M.  R.  Co.  124  Ind.  326,  24  N.  E. 
888,  holding  where  servant  is  employed  to  dig  out  gravel  frcmi  under  a  stratum 
of  clay  he  cannot  recover  as  he  assumed  the  risk  incident  to  the  work;  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Frawley,  110  Ind.  18,  9  N.  E.  594,  holding  where  the 
defect  is  equally  known  to  both  employer  and  employee  there  can  be  no  recovery ; 
Obermeyer  v.  Logeman  Chair  Mfg.  Co.  120  Mo.  App.  59,  96  S.  W.  673  (dissent- 
ing opinion),  on  assumption  of  risk  by  servant. 

Cited  in  notes  in  77    A.  D.  224,  as  to  when  servant  assumes  risk  of  dangerous 
machinery  and  appliances;  4  L.R.A.  53,  as  to  what  risks  are  not  assumed  by 
servant;   17  L.R.A.(N.S.)    77,  78,  on  servant's  assumption  of  risk  from  latent 
danger  or  defect. 
Duty  of  master  in  furnishing  safe  tools,  machinery  or  appliances. 

Cited  in  Williams  v.  St.  Louis  &  S.  F.  R.  Co.  119  Mo.  316,  24  S.  W.  782; 
Zellars  v.  Missouri  Water  &  Light  Co.  92  Mo.  App.  107 ;  Depuy  v.  Chicago,  R.  I. 
A,  P.  R.  Co.  110  Mo.  App.  110,  84  S.  W.  103, — ^holding  the  master  is  required  as 
a  general  rule  to  furnish  his  servant  with  a  reasonably  safe  place  in  which  to 
work;  Steinhauser  v.  Spraul,  114  Mo.  551,  21  S.  W.  515;  Bennett  v.  Himmelber- 
ger-Harrison  Lumber  Co.  116  Mo.  App.  699, — holding  the  master  is  required  to  use 
reasonable  care  and  precaution  to  furnish  reasonably  safe  tools  but  he  is  not  an 
insurer  of  their  safety;  Waldhier  v.  Hannibal  &  St.  J.  R.  Co.  71  Mo.  514;  Wald- 
hier  v.  Hannibal  &  St.  J.  R.  Co.  87  Mo.  37, — ^holding  the  servant  has  a  right  to 
assume  that  the  master  has  performed  his  duty  in  keeping  machinery  in  repairs 
until  the  contrary  appears  to  him;  Tabler  v.  Hannibal  &  St.  J.  R.  Co.  93  Mo.  79, 
5  S.  W.  810,  holding  he  must  keep  them  in  good  order  and  repair;  Kieholds  v. 
Crystal  Plate  Glass  Co.  126  Mo.  55,  27  S.  W.  516;  Epperson  v.  Postal  Teleg. 
Cable  Co.  155  Mo.  346,  55  S.  W.  1050;  Reber  v.  Tower,  11  Mo.  App.  199,— 
Am.  Rep.  Vol.  XVn.— 71. 
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holding  the  master  chargeable  with  knowledge  which  he  might  hare  acquired  bj 
the  exercise  of  due  care,  the  same  as  though  he  actually  possessed  it;  Bartler  t. 
Trorlicht,  49  Mo.  App.  214,  holding  the  duties  required  for  the  safety  and  pro- 
tection of  his  servants  cannot  be  cast  off  either  upon  an  independent  contractor 
or  other  servants;  O'Donnell  v.  Baum,  38  Mo.  App.  245,  holding  the  law  requires 
the  master  to  inspect   the   machinery   in   the   first   instance,   and  to  oontinoe 
the  inspection  during  its  use;  Muirhead  v.  Hannibal  &  St.  J.  R.  Co.  19  Mo.  App. 
634,  holding  the  degree  of  care  to  be  exercised  must  be  proportionate  to  the  dan- 
gerous nature  of  the  means,  instruments  and  machinery  used;   Garaci  v.  Hill 
O'Meara  Constr.  Co.  124  Mo.  App.  709,  102  S.  W.  594,  holding  where  a  defect, 
discoverable  by  that  degree  of  care  imposed  by  law  upon  the  master,  is  shown  it 
is  not  an  ordinary  risk  incident  to  the  employment;  Bowen  v.  Chicago,  B.  &  K. 
C.  R.  Co.  95  Mo.  268,  8  S.  W.  230,  holding  if  the  agent  is  shown  to  be  negligoit 
in  performing  duties  of  the  master,  this  negligence  is  imputed  to  the  master; 
Covey  V.  Hannibal  &  St.  J.  R.  Co.  86  Mo.  636,  holding  knowledge  of  agent  of 
master  of  defective  machinery  is  to  be  attributed  to  the  master;  Coontz  v.  Mis- 
souri P.  R.  Co.  121  Mo.  652,  26  S.  W.  661,  holding  he  cannot  relieve  himself  by 
delegating  it  upon  a  servant;  Condon  v.  Missouri  P.  R.  Co.  78  Mo.  667,  holding 
mere  fact  that  injury  resulted  from  a  defect  in  the  hand-hold  is  not  itself  suffi- 
cient without  showing  master  knew  of  the  defect,  or  by  reasonable  diligence  might 
have  known  it;  Hester  v.  Jacob  Dold  Packing  Co.  84  Mo.  App.  451;  Glasscock  v. 
Swafford  Bros.  Dry  Goods  Co.  106  Mo.  App.  657,  80  S.  W.  364,— holding  it  no* 
enough  to  show  a  defect  in  the  place  or  appliance  but  it  must  be  shown  it  was 
known  to  master  or  could  have  been  known  by  exercise  of  ordinary  care;  Smith 
v.  St.- Louis,  K.  C.  k  N.  R.  Co.  69  Mo.  32,  33  A.  R.  484;  Siela  v.  Hannibal  k  St 
J.  R.  Co.  82  Mo.  430;  Clowers  v.  Wabash,  St.  L.  It  P.  R.  Co.  21  Mo.  App.  213,— 
holding  he  is  bound  to  provide  such  instruments  with  which  to  carry  on  his 
business  as  are  reasonably  safe,  secure  and  sufficient  for  the  purpose;  Current 
V.  Missouri  P.  R.  Co.  86  Mo.  62,  holding  a  petition  fatally  defective  in  not  al- 
leging defendant  knew  of  defective  machine  plaintiff  worked  with,  or  by  exercise 
of  due  care  might  have  known  of  it;  Solomon  R.  Co.  ▼.  Jones,  30  Kan.  601,  2 
Pac.  657,  holding  the  duty  extends  to  the  keeping  of  machinery  in  repair  and  to 
this  end  all  reasonable  and  necessary  inspections  must  be  made;  0*Neil  ▼.  St 
Louis,  I.  M.  &  S.  R,  Co.  3  McCrary,  423,  9  Fed.  337,  holding  the  master  liable 
where  he  introduces  new  and  unusual  machinery  without  notice  to  the  employee, 
who  while  exercising  the  required  diligence  meets  with  injury;  McEee  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  83  Iowa,  616,  13  L.R.A.  817,  60  N.  W.  209   (diasenting 
opinion),  on  duty  of  master  to  provide  suitable  appliances. 

Cited  in  reference  note  in  77  A.  D.  221,  on  amount  of  care  required  of  master 
in  regard  to  machinery  and  appliances  furnished  to  servant 

Cited  in  notes  in  41  L.R.A.  134,  on  imputing  the  master's  knowledge  of  serv- 
ants charged  with  duty  of  seeing  that  place  of  work  is  safe;  6  L.R.A.  75,  •n  duty 
of  railroad  company  to  exercise  care  to  prevent  injury  to  track  men  by  moving 
trains. 
Negligence  of   fellow   servant. 

Cited  in  Tierney  v.  Minneapolis  &  St  L.  R.  Co.  33  Minn.  311,  63  A.  R.  35, 
23  N.  W.  229,  holding  negligence  of  employees  of  a  corporation  in  keeping  safe 
instrumentalities  for  use  of  servants  is  attributable  to  a  corporation;  Hall  v. 
Missouri  P.  R.  Co.  74  Mo.  298,  holding  the  carelessness  of  the  section  foreman 
and  his  knowledge  of  the  obstruction  are  imputable  to  the  railway  ccnnpany. 
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Cited  in  note  in  2  L.R.A.  102,  on  liability  of  master  for  injury  to  senraat  from 
negligence  of  vice  principal. 

Distinguished  in  Corbett  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  26  Mo.  App.  621,  hold- 
ing a  track   repairer  not   entitled  to  recover   for  negligence  of  trainmen  <m 
ground  that  he  was  not  a  fellow-servant  of  trainmen. 
Reversal  of  verdict  on  ground  of  Us  being  excessive. 

Cited  in  Pry  v.  Hannibal  k  St.  J.  R.  Co.  73  Mo.  123,  holding  a  judgment  will 
be  set  aside  as  excessive  only  where  verdict  was  the  result  of  passion  or  preju- 
dice, or  the  damages  palpably  excessive;  Dougherty  v.  Missouri  R.  R.  Co.  97  Mo. 
647,  8  S.  W.  900,  holding  where  verdict  is  not  so  large  as  to  unmistakably  evince 
prejudice  and  passion  on  part  of  jury  it  will  be  allowed  to  stand;  Furnish  v. 
Missouri  P.  R.  Co.  102  Mo.  438,  22  A.  jS.  R.  781,  13  S.  W.  1044,  declaring  the 
serious  nature  and  extent  of  plaintiff's  injuries  forbade  pronouncing  excessive 
a  verdict  of  $16,000;  Burdict  v.  Missouri  P.  R.  Co.  123  Mo.  221,  45  A.  S.  R.  528, 
26  L.R.A.  384,  27  S.  W.  453  (dissenting  opinion),  on  right  of  appellate  court 
to  reverse  for  excessive  damages;  Gratiot  v.  Missouri  P.  R.  Co.  116  Mo.  450,  21 
S.  W.  1094  (re-affirming  in  banc  [Mo.]  16  L.R.A.  189,  16  S.  W.  384),  holding 
court  will  not  disturb  a  verdict  for  $10,000  as  excessive  where  a  physician  was 
permanently  disabled  and  his  practice  lost. 

Cited  in  notes  in  14  L.R.A.  680,  on  excessive  verdicts  in  suits  for  damages  for 
personal  injuries;  26  L.R.A.  395,  on  granting  of  new  trial  by  appellate  court  for 
excessive  damages. 

—  Repeated  verdicts  to  same  effect. 

Cited  in  Baker  v.  Independence,  93  Mo.  App.  165,  holding  a  verdict  for  injuries 
caused  by  a  wrongdoer  will  not  be  set  aside  as  excessive  where  there  has  been 
two  verdicts  in  the  case,  the  second  greater  than  the  first;  Loker  v.  Southwestern 
Missouri  Electric  R.  Co.  94  Mo.  App.  481,  68  S.  W.  373,  holding  repeated  ver- 
dicts should  not  be  disturbed. 
Extent  of  recovery  under  the  statute  for  wrongful  death. 

Cited  in  Rains  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  71  Mo.  164,  36  A.  R.  459,  hold- 
ing loss  of  services  during  minority,  cost  of  nursing,  surgical  and  medical  at- 
tendance and  funeral  expenses  may  be  included  as  damages  in  action  by  parent 
for  the  death  of  child. 

Distinguished  in  Gray  v.  McDonald,  104  Mo.  303,  16  S.  W.  398,  holding  ex- 
emplary as  well  as  actual  damages  may  be  recovered  in  an  action  by  the  widow 
for  the  intentional  killing  of  her  husband. 
Presumption  as  to  ordinary  care  being  used. 

Distinguished  in  Lee  v.  Publishers  George  Knapp  &  Co.  55  Mo.  App.  390,  hold- 
ing an  instruction  that  a  legal  presumption  exists  that  deceased  was  exercising 
ordinary  care  at  time  of  accident  is  erroneous  where  there  is  evidence  tending 
to  show  negligence. 

IjOSS  of  comfort  and  society  an  element  of  damage  in  action  for  wrongful 
death. 

Cited  in  Marshall  v.  Consolidated  Jack  :Mines  Co.  119  Mo.  App.  270,  95  S.  W. 
972,  holding  loss  of  comfort  and  society  of  a  deceased  son  cannot  be  allowed  an 
element  of  damages  in  action  by  parent. 
Power  of  court  to  require  a  remittitur  where  verdict  Is  excessive. 

Cited  in  Phippin  v.  Missouri  P.  R.  Co.  196  Mo.  321,  93  S.  W.  410,  holding  a 
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remittitur  may  be  required  where,  in  the  opinion  of  the  court  the  verdict  m 
excessive. 

Import  of  the  words  "necessary  Injury." 

Cited  in  Knight  v.  Sadtler  Lead  k  Zinc  Co.  75  Mo.  App.  541,  on  the  words 
"necessary  injury"  and  "pecuniary  injury"  having  been  r^arded  as  of  the  same 
import. 

Effect  of  instruction  authorizing  recovery  for  injortes  of   "permaneot 
character." 

Cited  in  O'Neill  v.  Blase,  94  Mo.  App.  648,  68  S.  W.  764,  holding  an  instmcttoB 
authorizing  compensation  for  injuries  of  a  "permanent  character"  is  not  er- 
roneous as  being  too  general. 

86  AM.  REP.  456,  NOFSINGER  v.  RING,   71  MO.  149. 
Effect  of  sale  leaving  decision  as  to  quality  to  third  person. 

Cited  in  Del  Bondio  v.  Jacob  Dold  Pkg.  Co.  79  Mo.  App.  465,  holding  in  ib- 
sence  of  fraud,  the  decision  of  one  agreed  upon  to  determine  whether  goodi 
offered  conform  to  the  requirements  of  the  contract,  is  binding;  Andrews  t. 
Scbreiber,  93  Fed.  367,  holding  where  wheat  shipped  on  contract  was  subject 
to  inspection  by  third  party  to  determine  whether  it  came  up  to  a  required 
grade,  it  did  not  become  deliverable  where  the  inspection  showed  an  inferior 
grade;  Brooke  v.  Laurens  Mill.  Co.  78  S.  C.  200,  126  A.  S.  R.  780,  58  S.  E.  80«, 
holding  the  grading  by  an  arbiter  must  be  accepted  as  final  where  parties  eoa* 
tract  to  refer  the  grading  to  such  third  party;  Empson  Packing  Co.  v.  Clawson, 
43  Colo.  188,  95  Pac.  546,  holding  that  parties  are  conclusively  bound  by  deter- 
mination of  person  stipulated  in  contract  to  decide  questions  arising  therefrooL 

86  AM.  REP.  459,  RAINS  v.  ST.  LOUIS,  I.  M.  &  S.  R.  CO.  71  MO.  164. 
Assumption  by  continued  service  after  knowledge  of  risk. 

Cited  in  Lee  v.  St.  Louis,  M.  &  S.  E.  R.  Co.  112  Mo.  App.  372,  87  S.  W.  12. 
holding  the  assumption  of  patent  defects  and  obvious  dangers  rests  not  alone 
upon  the  contract  of  hire,  but  upon  the  maxim  volenti  non  fit  injuria;  Um- 
back  V.  Lake  Shore  &  M.  S.  R.  Co.  83  Ind.  191 ;  Harff  v.  Green,  168  Mo.  308,  67 
S.  W.  576, — ^holding  the  servant,  by  working  where  appliances  or  place  furn- 
ished is  BO  glaringly  dangerous  that  a  person  of  ordinary  prudence  would  be 
warned,  assumes  all  risk  by  continuing  in  service;  Kelly  v.  Union  Railway 
&  T.  Co.  11  Mo.  App.  1,  holding  where  party  assumed  a  position  of  danger  oo 
tracks  voluntarily  the  risk  is  assumed  and  nothing  but  actual  knowledge  of  his 
danger  and  failure  to  warn  by  railway  company  will  give  right  of  action;  £r- 
slew  V.  New  Orleans  A  N.  E.  R.  Co.  49  La.  Ann.  86,  21  So.  153,  holding  where 
servant  has  positive  knowledge  or  reasonable  means  of  positive  knowledge  of  a 
dangerous  guy  wire  and  notwithstanding  continued  in  service  he  assumed  this 
additional  risk. 

Disapproved  in  Kelley  v.  Union  Railway  &  T.  Co.  18  Mo.  App.  151,  holding 
even  though  the  injured  party  assumed  a  position  of  danger  on  tracks  volnii* 
tarily,  where  defendant  might  by  exercise  of  proper  care  have  averted  the  acci- 
dent he  is  liable. 

—  Low  bridges  or  projections  near  tracks. 

Cited  in  Williamson  v.  Newport  News  &  M.  Valley  Co.  34  W.  Va.  657,  20 
A.  S.  R.  927,  12  L.R.A.  297,  12  S.  E.  824,  holding  where  brakeman  was  folly 
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aware  of  lowness  of  bridge,  though  the  railway  company  was  not  free  from 
blame  in  maintaining  it,  there  can  be  no  recovery  in  consequence  of  injuries; 
Louisville  &  N.  R.  Co.  v.  Hall,  87  Ala.  708,  13  A.  S.  R.  84,  4  L.R.A.  710,  6  So. 
277,  holding  if  brakeman  after  being  warned  of  a  low  bridge,  through  careless- 
ness fails  to  exercise  that  care  and  watchfulness  an  ordinarily  prudent  man 
would,  he  is  contributorily  negligent;  Woodell  v.  West  Virginia  Improv.  Co.  38 
W.  Va.  23,  17  S.  E.  386,  holding  there  can  be  no  recovery  where  trainman's  in- 
juries resulted  from  a  projecting  limb  of  tree,  of  which  he  had  notice  prior 
to  time  of  accident  and  had  been  warned  against;  Louisville  &  N.  R.  Co.  v. 
Hall,  87  Ala.  708,  13  A.  S.  R.  84,  4  L.R.A.  710,  6  So.  277,  holding  that  brake- 
man  familiar  with  situation  injured  by  being  struck  by  low  bridge  cannot  re- 
cover. 

Cited  in  reference  notes  in  37  A.  R.  684,  on  contributory  negligence  of  rail- 
road employee  in  riding  voluntarily  on  top  of  freight  train;   7  A.  S.  R.  450, 
on  liability  of  railroad  company  for  injuries  caused  by  bridge;  13  A.  S.  R.  93, 
on  railroad  company's  duty  to  employee  regarding  low  bridges. 
Liability  of  master  using  defective  machinery. 

Cited  in  Waldhier  v.  Hannibal  A  St.  J.  R.  Co.  71  Mo.  514,  on  liability  of 
master  for  using  defective  machinery. 

Cited  in  note  in  92  A.  D.  219,  on  duty  of  employer  to  furnish  safe  premises 
and  conditions  in  and  under  which  to  work. 
Necessity  of  showing  freedom  from  contributory  negligence. 

Cited  in  Pennsylvania  Co.  v.  Finney,  145  Ind.  551,  42  N.  E.  816,  holding  the 
jury  is  not  authorized,  arbitrarily,  without  evidence,  to  infer  the  absence  of 
contributory  negligence  on  part  of  deceased. 
Who  are  fellow  servants. 

Cited  in  Galveston,  H.  &  S.  A.  R.  Co.  v.  Farmer,  73  Tex.  85,  11  S.  W.  156, 
holding  a  station-master  is  the  fellow  servant  of  the  engineer  on  a  passing 
train;  Smith  v.  American  Car  &  Foundry  Co.  122  Mo.  App.  610,  99  S.  W.  790, 
holding  where  a  board  which  caused  the  injuries  was  thrown  from  the  car  at 
the  direction  of  one  in  charge  and  direction  of  the  work  of  a  crew,  the  act  was 
that  of  a  vice-principal. 

Cited  in  notes  in  51  L.R.A.  553,  on  employees  supervising  track  work  on  rail- 
ways as  vice-principals;   51  L.R.A.  614,  on  vice-principalship  with  reference  to 
relative  rank  of  negligent  servant. 
Import  of  the  words  "necessary  Injury"  and  "pecuniary  injury." 

Cited  in  Elnight  v.  Sadtler  Lead  &  Zinc  Co.  75  Mo.  App.  541,  holding  the 
words  "necessary  injury"  and  "pecuniary  injury"  are  looked  upon  as  of  the 
same  import. 
Measure  of  damages. 

Cited  in  notes  in  48  A.  D.  639,  640,  on  damages  for  death  of  relative;   11 
L.R.A.  690,  on  rule  of  damages  for  negligent  act  or  omission. 
—  In  action  by  parent  for  death  of  child. 

Cited  in  Hedrick  v.  Itwaco  R.  &  Nav.  Co.  4  Wash.  400,  30  Pac.  714,  holding 
the  measure  is  the  value  of  child's  services  from  time  of  injury  until  he  would 
have  attained  the  age  of  majority,  and  in  proper  cases  expenses  of  nursing  and 
medical  treatment;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Goodykoontz,  119  Ind.  Ill, 
12  A.  S.  R.  371,  21  N.  E.  472,  holding  the  necessary  funeral  expenses,  if  death 
results  are  also  to  be  considered;  Hickman  v.  Missouri  P.  R.  Co.  22  Mo.  App. 
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344,  holding  the  loss  of  service  should  be  confined  to  the  period  of  the  aon's 
minority;  Marshall  v.  Consolidated  Jack  Mines  Co.  119  Mo.  App.  270,  95  S.  W. 
972,  holding  loss  of  the  comfort  and  society  of  the  deceased  cannot  be  admitted 
as  an  element  of  damages;  Coleman  v.  Himmelberger-Harrison  Land  k  Lumber 
Co.  106  Mo.  App.  254,  79  S.  W.  981,  holding  an  instruction  which  left  it  to  the 
jury  to  assess  damages  such  as  would  compensate  plaintiff  for  loss,  without  a 
rule  to  measure  such  damage  was  erroneous;  Schnable  t.  Providence  Publie 
Market,  24  R.  I.  477,  53  Atl.  634,  on  measure  of  damage  in  action  by  parent  to 
recover  for  death  of  child. 
Necessity  of  instructions  as  to  mitigation  and  aggravation. 

Cited  in  Parsons  v.  Missouri  P.  R.  Co.  94  Mo.  286,  6  8.  W.  464,  holding  the 
facts  and  circumstances  which  would  have  the  effect  of  aggravating  the  damage 
should  be  pointed  out  by  the  court;  McCarty  v.  St.  Louis  Transit  Co.  192  Mo. 
396,  91  S.  W.  132,  holding  where  mitigation  or  aggravation  are  elements  in 
the  case  and  presented  to  the  jury  it  seems  necessary  that  instructions  as  to 
them  be  asked  for  and  be  given  by  court;  Nichols  v.  Winfrey,  79  Mo.  644,  hold- 
ing it  the  province  and  duty  of  the  court  to  tell  the  jury  what  would  constitute, 
under  the  evidence,  mitigating  and  aggravating  circimistances. 

Distinguished  in  Nagel  v.  Missouri  P.  R.  Co.  75  Mo.  653,  42  A.  R.  418;  Smith 
V.  Wabash,  St.  L.  &  P.  R.  Co.  92  Mo.  369,  1  A.  S.  R.  729,  4  S.  W.  129,— hoWing 
where  evidence  discloses  no  mitigating  circumstances  it  is  not  error  to  gi^^'e 
instructions  that  mitigating  circumstances  may  be  considered  without  pointing 
out  the  circumstances. 
Ground  for  awarding  exemplary  damages. 

Cited  in  Calcaterra  v.  lovaldi,  123  Mo.  App.  347,  100  S.  W.  675,  holding  ex- 
emplary damages  may  be  given  where  injuries  result  from  fall  of  a  barrel 
thrown  on  top  of  a  box  near  a  window  in  reckless  disregard  of  its  liability  to 
roll  out  and  falL 

36  AM.  REP.  462,  STATE  T.  REDEMEIER,  71  MO.   178. 
Ehrldence  necessary  to  support  insanity  as  a  defense  to  crime. 

Cited  in  State  v.  Shuff,  9  Idaho,  115,  72  Pac.  664,  holding  where  question  of 
insanity  is  raised  by  the  defendant,  it  devolves  upon  him  to  create  a  reasonable 
doubt  in  minds  of  the  jury  as  to  his  responsibility;  State  v.  Schaefer,  116  Ma 
96,  22  S.  W.  447,  holding  the  burden  of  showing  to  the  satisfaction  of  the  jorr 
that  defendant  was  insane  at  time  of  the  homicide  rests  upon  him;  Kelch  r. 
State,  55  Ohio  St.  146,  60  A.  S.  R.  680,  39  L.R.A.  737,  45  N.  E.  6,  holding  it 
cast  upon  the  accused  who  asserts  it  the  burden  of  sustaining  it  by  evidence 
sufQcient  to  overcome  the  natural  presumption  of  sanity;  Ford  v.  State,  71 
Ala.  385;  Danforth  v.  State,  75  Ga.  614,  58  A.  R.  480;  State  ▼.  Williamson. 
106  Mo.  162,  17  S.  W.  172;  State  v.  Bell,  136  Mo.  120,  37  S.  W.  823;  State  t. 
Lewis,  20  Nev.  333,  22  Pac.  241;  Lovegrove  v.  State,  31  Tex.  Crim.  Rep.  491, 
21  S.  W.  191, — holding  it  must  be  proved  by  a  preponderance  of  evidence;  Rem- 
mers  v.  Remmers,  216  Mo.  641,  117  S.  W.  1117,  holding  that  insanity  as  defense 
to  crime  is  suflSciently  established  by  preponderance  of  evidence. 

Cited  in  reference  notes  in  83  A.  D.  239,  on  burden  of  proof  of  sanity  when 
insanity  is  pleaded  as  defense  to  crime;  41  A.  R.  379,  on  burden  of  proof  of 
insanity  in  criminal  case. 

Cited  in  notes  in  97  A.  D.  177;  76  A.  S.  R.  93,  96, — on  burden  of  proof  as  to 
insanity  set  up  as  an  excuse  for  crime;  36  L.RJL  722,  on  preJBumption  of  sanity 
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with  relation  to  criminal  acts;  36  L.R.A.  727,  on  burden  of  proof  aa  to  sanity; 
39  L.R.A.  738,  on  proof  of  insanity  in  criminal  cases  to  satisfaction  of  jury. 

Test  of  insanity. 

Cited  in  State  v.  Simms,  71  Mo.  538;  State  v.  Erb,  74  Mo.  199;  State  v. 
Kotovsky,  74  Mo.  247;  State  v.  Miller,  111  Mo.  642,  20  S.  W.  243,— holding 
the  test  of  insanity  to  be  ability  to  distinguish  between  right  and  wrong;  State 
V.  Turlington,  102  Mo.  642,  16  S.  W.  141,  holding  the  insanity  must  render  the 
person  incapable  of  distinguishing  between  right  and  wrong  in  respect  to  the 
Act  he  was  about  to  commit. 

30  AM.   REP.   408,   INTERNATIONAIi  BANK  t.   GERMAN  BANK,    71 

MO.    188. 
Rights  of  assignee  from  one  clothed  with  the  indicia  of  ownership. 

Cited  in  Leonard  v.  Marshall,  82  Fed.  396,  holding  one  who  transfers  his  note 
to  another,  investing  him  with  apparent  ownership,  must  suffer  where  the 
other  is  an  innocent  holder;  New  York  Security  &  T.  Co.  v.  Lombard  Invest. 
Co.  66  Fed.  271,  holding  where  paper  by  reason  of  transfer  by  indorsement,  pay- 
able to  order  in  blank,  is  employed  as  collateral  security  so  that  new  right 
supervenes,  the  one  must  suffer  who  made  possible  such  intervening  rights; 
Bridgens  v.  Dollar  Sav.  Bank,  66  Fed.  9,  holding  it  does  not  follow  from  fact 
that  attempted  transfer  of  bank  stock  was  not  made  On  bank  books,  that  as  to 
third  parties  a  written  transfer  indorsed  on  certificates  of  stock  may  not  in- 
vest transferee  with  title;  Carithers  v.  Stuart,  87  Ind.  424,  holding  it  neces- 
sary to  constitute  an  estoppel  that  the  immediate  assignee  of  the  true  owner 
be  clothed  with  apparent  rights  of  ownership  such  as  are  recognized  by  busi- 
ness men  in  dealing  with  like  securities;  Neuhoff  v.  O'Reilly,  93  Mo.  164,  6 
S.  W.  78;  Lee  v.  Turner,  89  Mo.  489,  14  S.  W.  505  (reversing  16  Mo.  App.  205), 
— ^holding  holder  will  be  protected  where  owner  of  a  note  over  due  or  of  non- 
negotiable  note  has  clothed  the  seler  to  him  with  the  usual  evidences  of  owner- 
ahip;  Turner  v.  Hoyle,  95  Mo.  337,  8  S.  W.  157,  holding  his  rights  in  such 
■case  are  derived  from  the  real  owner  who  by  reason  of  negligence  or  mistaken 
confidence  is  precluded  from  disputing  them;  Dymock  v.  Missouri,  K.  &  T.  R. 
Co.  54  Mo.  App.  400,  holding  one  who  clothes  another  with  the  indicia  of  owner- 
ship of  a  bill  of  lading  is  estopped  from  asserting  his  real  title  as  against  a 
purchaser  having  no  knowledge  of  such  title;  Gage  v.  Averill,  67  Mo.  App.  Ill, 
holding  the  equities  of  the  parties  do  not  affect  a  purchase  of  a  note  before 
maturity  by  a  purchaser  in  good  faith  and  without  notice. 

Distinguished  in  Ferru  v.  New  York  Security  &  T.  Co.  21  C.  C.  A.  83,  40  U.  S. 
App.  75,  74  Fed.  769,  holding  the  purchaser  of  ai  note  after  maturity  from  one 
who  is  obliged  to  pay  it,  can  in  no  case  claim  any  greater  rights,  as  holder  of 
the  paper  than  the  person  from  whom  he  acquired  it;  Keim  v.  Vette,  167  Mo. 
389,  67  S.  W.  223,  holding  where  the  note  is  shown  to  have  been  originally 
obtained  by  fraud  the  burden  is  upon  the  holder  to  show  his  possession  came  for 
Talue  and  in  good  faith. 

—  Where  possession  of  paper  originated  In   fraud  perpetrated   against 
malcer. 

Cited  in  Scott  v.  Abbott,  87  C.  C.  A.  475,  160  Fed.  573,  holding  rights  of 
general  creditors  of  a  bankrupt  corporation  are  superior  to  those  of  stock 
holders  who  became  such  through  fraudulent  representations;  Young  v.  Brew* 
•ter,  62  Mo.  App.  628,  holding  one  taking  from  a  thief,  who  takes  tax  bills  in* 
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dorsed  in  blank  from  a  safe  to  which  he  has  equal  access  with  the  owner  and 
sells  to  him,  gets  no  title  though  an  innocent  purchaser. 

Distinguished  in  Clifford  Bkg.  Co.  v.  Donovan  Commission  Co.  195  Mo.  2fi2, 
04  S.  W.  627,  holding  where  a  cashier  signed  drafts  in  blank  to  frauduI^tlT 
use  in  buying  margins  on  grain  the  burden  is  upon  holder  to  show  he  holdi 
without  notice  of  the  fraud;  Bank  of  Commerce  y.  Ginocchio,  27  Mo.  App.  661. 
holding  fact  that  defendant  sent  draft  to  one  of  a  common  name  residing  n 
another  city  and  it  was  fraudulently  received  and  sold  to  plaintiff  for  Taloe 
gives  no  right  of  action  against  the  sender, 
lioss    between    two    innocent    persons. 

Cited  in  Henry  k  C.  Co.  v.  Evans,  97  Mo.  47,  8  L.RJL  332,  10  S.  W.  868, 
holding  as  between  owner  and  subscontraotor  for  material  furnished  a  contractor 
and  used  in  construction  of  building  though  the  owner  has  paid  contractor  ii 
full  he  is  liable  to  a  lien. 

Se  AM.  REP.   480,   SHANE  ▼.  KANSAS  CITT,   ST.   J.  A  G.  B.  R.  CO. 
71   MO.   287. 

Liability  for  Injuries  caused  by  interference  with  surface  waters. 

Cited  in  Choctaw,  O.  &  G.  R.  Co.  v.  Sarlis,  7  Ind.  Terr,  446,  104  S.  W.  676, 
on  right  of  railroad  to  obstruct  flow  of  surface  water  by  erecting  embankment; 
Union  Trust  Co.  v.  Cuppy,  26  Kan.  754,  holding  it  doubtful  whether  one  has 
any  right  to  obstruct  flow  of  surface  water  even  so  as  to  injure  the  land  or 
property  of  any  upper  proprietor;  Boyd  v.  Conklin,  64  Mich.  583,  52  A.  R.  831, 
20  N.  W.  595,  holding  there  is  no  right  by  raising  artificial  obstructions,  to 
flood  the  neighbor's  land,  by  stopping  the  escape  of  waters  that  cannot  escape 
otherwise;  Sinai  v.  Louisville,  N.  0.  &  T.  R.  Co.  71  Miss.  547,  14  So.  87,  hold- 
ing a  railway  company  liable  where  surface  water,  by  reason  of  its  embankineot. 
caused  injury  to  a  plantation, — another  method  of  construction  of  roadbed 
being  open  to  it;  Benson  v.  Chicago  &  A.  R.  Co.  78  Mo.  504;  Stewart  v.  Clinton. 
79  Mo.  603, — ^holding  that  dominant  proprietor  has  no  right  to  collect  the  snr* 
face  waters  by  artiflcial  means  and  conduct  it  in  increased  volumes  upon  tke 
servient  land;  Rychlicki  v.  St.  Louis,  98  Mo.  497,  14  A.  S.  R.  651,  4  L.ILA. 
594,  11  S.  W.  1001  (dissenting  opinion),  on  rights  with  respect  to  surface 
waters;  Boynton  v.  Longley,  19  Nev.  69,  3  A.  S.  R.  781,  6  Pac.  437,  holding 
the  upper  land-owner,  while  having  a  right  to  the  reasonable  use  of  the  surface 
water,  must  so  use,  manage  and  control  it  as  not  to  injure  his  neighbor's  \^^'' 
Franklin  v.  Durgee,  71  N.  H.  186,  68  L.R.A.  112,  61  Atl.  911,  holding  tbe 
right  to  obstruct  the  natural  flow  of  surface  waters  is  limited  by  the  reasonablT 
beneficial  enjoyment  by  both  of  the  contiguous  owners;  Uhl  v.  Ohio  River  R. 
Co.  56  W.  Va.  494,  107  A.  S.  R.  968,  68  L.R.A.  138,  49  S.  E.  378,  3  A.  &  E. 
Ann.  Cas.  201,  holding  a  railway  company  liable  for  injuries  caused  by  water 
overflowing  from  stream  in  high  water  where  its  embankment  acts  as  a  dam 
in  holding  the  water. 

Cited  in  reference  notes  in  38  A.  R.  753,  on  railroad's  liability  for  filling  np 
artificial  ditch  for  carrying  off  surface  water;  16  A.  S.  R.  710,  on  right  of  lower 
proprietor  as  to  surface  water. 

Cited  in  notes  in  32  A.  D.  127,  on  servitude  to  receive  flow  of  water;  95  A. 
D.  629,  on  rights  of  owner  and  adjacent  proprietor  as  to  surface  water;  3  A. 
S.  R.  788,  on  right  to  augment  servitude  of  lower  land  as  to  drainage  by  acts  of 
industry;  30  A.  S.  R.  390,  on  municipal  liability  for  interference  with  suifaei 
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waters  by  grading  street;  86  A.  S.  R.  716,  on  right  to  diminish  or  impede  flow  of 
surface  water  onto  one's  own  land;  21  L.R.A.  594,  on  right  as  to  flow  of  surface 
water;  21  L.R.A.  601,  on  correlative  rights  as  to  obstruction  of  natural  flow  of 
surface  water  by  improvements;  22  L.R.A. (N.S.)  791,  798,  on  right  of  owner 
of  lower  as  against  upper  landowner  to  obstruct  surface  water  in  natural 
channel. 

Distinguished  in  Schneider  v.  Missouri  P.  R.  Co.  29  Mo.  App.  68,  holding 
the  superior  proprietor  has  no  right  to  collect  the  water  in  a  body  on  his  land 
and  precipitate  it  in  greatly  increased  quantities;  O'Connell  v.  East  Tennessee, 
V.  &  G.  R.  Co.  87  Ga.  246,  27  A.  S.  R.  246,  13  L.R.A.  394,  13  S.  E.  489,  holding 
where  embankment  along  the  margin  of  a  stream  where  overflow  waters  in  times 
of  flood  escaped,  which  caused  these  escaping  waters  to  be  thrown  upon  land  on 
opposite  bank,  the  owner  has  a  right  of  action. 

Disapproved  in  Egener  v.  New  York  k  R.  B.  R.  Co.  3  App.  Div.  157,  38  N. 
Y.  Supp.  319;  Edwards  v.  Charlotte,  C.  &  A.  R.  Co.  39  S.  C.  472,  39  A.  8.  R.  746, 
22  L.R.A.  246,  18  S.  E.  68, — ^holding  a  railway  company  not  liable  where  surface 
water,  by  reason  of  an  embankment  necessary  to  the  company,  is  forced  back 
upon  adjacent  land;  Morrissey  v.  Chicago,  B.  &  Q.  R.  Co.  38  Neb.  406,  66  N.  W. 
946,  holding  where  railway  company's  embankment  was  constructed  in  a  proper 
manner  for  operation  of  its  line,  fact  that  surface  water  was  thereby  thrown 
upon  plaintifiTs  land  gives  no  right  of  action;  Rowe  v.  St.  Paul,  M.  &  M.  R.  Co. 
41  Minn.  384,  16  A.  S.  R.  706,  43  N.  W.  76,  holding  subject  to  the  reasonable 
restriction  that  one  must  so  use  his  land  as  not  to  injure  his  neighbor,  he  is  not 
bound  to  provide  water-ways  to  prevent  accumulation  of  surface  water  upon 
adjacent  land  by  reason  of  improvement  of  his  own  land. 

Overruled  in  Abbott  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  83  Mo.  271,  53 
A.  R.  581,  holding  a  railway  company,  not  liable  to  a  land  owner  for  injury 
caused  by  overflow  of  surface  water  occasioned  by  construction  of  road  bed  in 
absence  of  negligence  or  unskilfulness  in  construction. 
—  Common  or  civil   law  rale. 

Disapproved  in  Hoester  v.  Hemsath,  16  Mo.  App.  485,  holding  rights  with 
respect  to  surface  waters  is  governed  by  the  rules  of  the  common  law;  Martin 
v.  Benoist,  20  Mo.  App.  262,  holding  the  common  law  rule  prevails  and  surface 
water  is  a  common  enemy,  which  each  landowner  may  fight  and  drive  from  his 
land. 
What   constltntes   surface   waters. 

Cited  in  Edwards  v.  Missouri,  K.  &  T.  R.  Co.  97  Mo.  App.  103,  71  S.  W.  366, 
holding  waters  overflowing  the  banks  of  a  stream  must  be  regarded  as  surface 
waters. 

Cited  in  note  in  25  L.R.A.  531,  on  flood  water  as  surface  water. 
Wbat  are  water  courses. 

Cited  in  note  in  15  L.R.A.  632,  on  swales  and  ravines  as  water  courses. 
Relative  rights  of  adjacent  land  owners. 

Cited  in  Ramsdale  v.  Foote,  55  Wis.  557,  13  N.  W.  657,  holding  one  may  use 
his  land  in  any  manner  he  pleases  so  long  as  he  does  not  injure  his  neighbor's 
land. 

Se  AM.  REP.  498,  SliOAN  ▼.  CAMPBEIjIi,   71  MO.  887. 
Effect  of  assignment  of  debt  on  vendor's  lien. 

Cited  in  Hunt  t.  Selleck,  118  Mo.  688,  24  S.  W.  213;  State  use  of  Evant  ^ 
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Orahood,  27  Mo.  App.  496,  holding  the  transfer  of  a  note  for  purchase  mooej 
of  land  carries  with  it  the  lien;  Majors  v.  Maxwell,  120  Mo.  App.  281,  96  S.  W. 
731^  holding  the  assignment  of  a  check  did  not  destroy  a  lien  but  carried  it  oTer 
to  the  assignee;  Dickason  v.  Fisher,  137  Mo.  342,  37  S.  W.  1114,  holding  ok 
conveying  land  by  warranty  deed  retains  a  vendor's  lien  which  passes  by  &.«- 
signment;  Bates  v.  Childert,  6  N.  M.  62,  20  Pac  164,  to  the  point  that  vendor* 
lien  is  assignable  by  indorsement  of  note  given  for  purchase  money. 

Cited  in  reference  notes  in  1  A.  8.  R.  257,  on  assignment  of  note  as  earniig 
vendor's  lien;  3  A.  S.  R.  721^  on  existence,  waiver,  and  assignability  of  vendor  § 
lien. 
Right  to  vendor's  lien. 

Cited  in  West  Plains  Bank  v.  Edwards,  84  Mo.  App.  462,  holding  the  M 
chargeable  with  a  vendor's  lien  in  favor  of  creditors  whose  debts  were  assuniAl 
under  an  assumption  clause  in  deed  as  part  of  the  consideration  of  porehue; 
Board  v.  Wilson,  34  W.  Va.  609,  12  S.  E.  778,  holding  the  vendor  of  an  equiUbW 
title  to  land  may  enforce  lien  for  purchase  money  where  under  like  circumsUnce^ 
vendor  of  legal  title  could  assert  an  equitable  lien. 

80  AM.  REP.  494,  CARTHAGE  v.  FIRST  NAT.  BANK,  71  MO.  508. 
Right  to  tax  or  exact  license  fee  of  national  banks. 

Cited  in  First  Nat.  Bank  v.  Kreig,  21  Nev.  404,  32  Pac  641,  holding  nsUoutl 
banks  are  only  subject  to  state  taxation  upon  their  real  estate,  and  upon  the 
shares  of  stock  in  the  bank  owned  by  the  stockholders. 

Cited  in  reference  note  in  31  A.  S.  R.  773,  on  power  of  municipality  to  eiact 
license  from  national  bank. 

Cited  in  notes  in  96  A.  D.  291,  on  power  of  state  to  tax  property  of  natiooil 
banks;  96  A.  D.  297,  on  power  of  state  to  authorize  municipalities  to  exift 
license  taxes  from  national  banks;  69  A.  S.  R.  40,  on  state  taxation  of  national 
banks;  45  L.R.A.  742,  on  right  of  state  to  require  national  bank  to  pay  tu 
on  business;  57  L.R.A.  57,  on  interference  with  Federal  agencies  and  burdens 
on  Federal  grants  by  taxation  on  bank  franchises;  129  Am.  St.  R.  291,  on  eon- 
stitutional  limitations  on  pow^r  to  impose  license  or  occupation  taxes. 

80  AM.  REP.  496,  STATE  v.  EDDINGS,  71  MO.  545. 
Admissibility  of  evidence  given  by  defendant  In  former  trial. 

Cited  in  State  v.  Jefferson,  77  Mo.  136,  holding  where  defendant  offered  hin- 
self  as  a  witness  on  a  former  trial  of  the  cause  his  testimony  on  such  trial  is 
admissible;  State  v.  Rose,  92  Mo.  201,  4  S.  W.  733,  holding  the  reading  a 
transcript  of  defendant's  evidence,  given  in  a  former  trial,  admissible  in  rebut- 
tal; Steele  v.  State,  76  Miss.  387,  24  So.  910,  holding  his  sworn  statement  r^ 
duced  to  writing  by  a  coroner  or  magistrate  may  be  offered  against  him  is 
the  trial  in  the  circuit  court. 
—  Of  evidence  by  party  in  former  civil  trial. 

Cited  in  Padley  v.  Catterlin,  64  Mo.  App.  629,  holding  declarations  and  *^' 
missions  material  to  the  issue  on  trial  taken  in  a  deposition  in  another  a^ 
to  which  one  deposing  is  not  a  party  are  admissible  against  him ;  State  ex  reL 
Goldsoll  V.  Chatham  Nat.  Bank,  80  Mo.  626,  holding  a  deposition  in  the  nature 
of  admissions  adverse  to  her  pretended  rights  was  competent  evidence  although 
party  may  be  present  to  testify;  Priest  v.  Way,  87  Mo.  16  (dissenting  opin- 
ion), on  admissibility  of  testimony  of  defendant  on  a  former  trial 
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Necessity  of  force  to  constitute  attempted  rape. 

Cited  in  State  v.  Smith,  SO  Mo.  510,  holding  it  immaterial  whether  accused 
entertained  the  idea  of  force  or  fraud;  State  v.  Shroyer,  104  Mo.  441,  24  A.  S. 
R.  344,  16  S.  W.  286,  holding  it  immaterial  whether  the  connection  was  to  be 
foy  actual  physical  force  or  during  the  unconsciousness  of  sleep. 

80  AM.  REP.  499,  KING  v.  JEFFERSON  CITY  SCHOOIi  BOARD,   71 
MO.  028. 

Power  of  board  to  malce  rnles  for  government  of  school. 

Cited  in  Board  of  Education  v.  Purse,  101  Ga.  422,  66  A.  S.  R.  312,  41  L.R.A. 
693,  28  S.  £.  896,  holding  a  school  board  has  power  to  suspend  a  pupil  whose 
parent  enters  the  school  room  during  school  hours  and  uses  offensive  and  abusive 
language  in  presence  of  school;  State  ex  rel.  Beaty  v.  Randall,  79  Mo.  App.  226, 
holding  the  jurisdiction  of  the  school  board  to  make  needful  rules  for  conduct 
of  pupils  and  of  teacher  to  enforce  such  rules  extends  over  the  pupil  from  his 
home  to  school  and  return ;  Re  Rebenack,  62  Mo.  App.  8,  holding  any  rule  tending 
to  advance  the  objects  of  the  law  in  establishing  public  schools  must  be  con- 
sidered reasonable  and  proper  by  the  courts  where  not  subversive  of  rights  of 
children  or  parents  or  in  conflict  with  humanity;  State  ex  rel.  Clark  v.  Os- 
borne, 24  Mo.  App.  309,  holding  the  courts  will  interfere  where  the  rule 
reaches  beyond  the  school  board's  proper  sphere  of  action;  State  ex  rel.  Stallard 
V.  White,  82  Ind.  278,  42  A.  R.  496  (dissenting  opinion),  on  enforcement  of 
proper  reflations;  Indianapolis  v.  State,  129  Ind.  14,  13  L.R.A.  147,  28  N.  E. 
61  (dissenting  opinion),  on  power  of  school  officers  to  make  rules;  State  ex  rel. 
O'Bannon  v.  Cole,  220  Mo.  697,  22  L.R.A.(N.S.)  986,  119  s!  W.  424,  holding 
that  reasonableness  of  regulation  adopted  by  school  board  is  to  be  judged  in 
first  instance  by  such  board. 

Cited  in  notes  in  66  A.  S.  R.  334,  on  causes  of  suspension  and  expulsion  from 
school;  6  L.R.A.  634,  on  rules  and  regulations  for  management  and  conduct 
of  pupils  in  public  schools;  41  L.R.A.  693,  on  right  to  exclude,  suspend,  or  expel 
pupils  from  school  for  misconduct  of  parent  affecting  child;  41  L.R.A.  697, 
on  right  to  exclude,  suspend,  or  expel  pupils  for  absence  and  tardiness. 
—  Of  teacher  to  enforce  rules. 

Cited  in  Deskins  y.  Gose,  86  Mo.  486,  66  A.  R.  387,  holding  a  teacher  may 
punish  for  an  infraction  of  a  rule  against  quarreling  and  using  profane 
language  on  the  way  home  from  school. 

Action  to  determine  scope  of  school  board's  powers. 

Cited  in  Kinzer  v.  Independent  School  Dist.  129  Iowa,  441,  3  L.R.A.(N.S.) 
496,  106  N.  W.  686,  6  A.  &  E.  Ann.  Cas.  996,  holding  the  question  whether  an 
inferior  tribunal,  such  as  a  school  board,  has  acted  within  the  scope  of  its  au- 
thority may  be  determined  in  an  action  of  mandamus  or  other  special  pro- 
ceeding. 

30  AM.  REP.  501,  DUDIiEY  v.  CAMBEN  &  P.  FERRY  CO.  42  N.  J.  li. 

25,  Second  appeal  45  N.  J.  li.  368,  46  A.  R.  781. 
Duty  and  liability  of  ferryman. 

Cited  in  reference  notes  in  87  A.  D.  722,  on  liability  of  keeper  of  common  ferry 
towards  goods;  91  A.  D.  66,  on  ferrymen  as  common  carriers;  49  A.  R.  434, 
Ml  liability  of  ferryman  for  loss  of  horses  in  charge  of  another. 

Cit«d  in  notes  in  67  A.  D.  212,  on  effect  of  contributory  negligence  of  owner 
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or  agent  accompanying  live  animals  on  liability  of  carrier  for  their  injury; 
87  A.  D.  721,  on  duties  and  liability  of  keeper  of  public  ferry;  68  L.RJL  157,  cm 
what  is  within  duty  of  ferryman  as  a  common  carrier;  68  L.R.A.  159,  on  dot? 
of  ferryman  to  maintain  proper  barriers  to  protect  passengers  and  propertj. 

Standard  of  care  required  of  person  injured. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  ▼.  Dougherty,  12  IlL  App.  181^  holding  it 
to  be  ordinary  care. 

Se  AM.  REP.  505,  DAVET  ▼.  JONES,  42  N.  J.  li.  28. 

Ijiability  of  bank  for  negligence  of  correspondent. 

Cited  in  Irwin  y.  Reeves  Pulley  Co.  20  Ind.  App.  101,  48  K.  E.  601  (dissentii^ 
opinion),  at  to  the  liability;  Bank  of  Lindsborg  v.  Ober,  31  Elan.  599,  3  Pac 
324,  holding  it  liable  for  negligence  of  correspondent  in  failing  to  collect  note. 

Cited  in  note  in  77  A.  S.  R.  627,  on  liability  of  collecting  banks  for  their  owi 
negligence  and  that  of  their  notaries,  correspondents,  and  other  agents. 
Service  of  notice  of  dishonor. 

Cited  in  reference  note  in  83  A.  D.  150,  on  service  of  notice  of  dishonor  of  Dote» 
and  bills. 
Liability  of  collecting  agencies  for  attorney's  default. 

Cited  in  note  in  50  A.  S.  R.  116,  on  liability  of  collection  agencies  for  default 
of  their  attorneys. 

Se  AM.  REP.  508,  McANDREWS  v.  COLLERD,  42  X.  J.  li.  189. 
What  constitutes  nuisances. 

Cited  in  Perrin  v.  Crescent  City  Stock  Yard  &i  Slaughterhouse  Co.  119  La. 
83,  43  So.  938,  12  A.  &  E.  Ann.  Cas.  903,  holding  a  use  of  property  which  materi- 
ally interferes  with  the  physical  comfort  of  those  who  live  in  the  neighborhood 
or  which  impairs  the  enjoyment  of  their  home  may  be  a  nuisance  even  though  it 
does  not  impair  their  health  or  result  in  driving  them  from  their  homes;  Driscoll 
v.  Carlin,  50  N.  J.  L.  28,  11  Atl.  482,  holding  defendant  who  had  deposited 
timbers  on  side  walk  and  left  them  there  liable  to  one  sustaining  injury  by  fallio; 
over  same;  Frost  v.  Berkeley  Phosphate  Co.  42  S.  C.  402,  46  A.  8.  R.  736,  2« 
L.R.A.  693,  20  S.  E.  280,  holding  phosphate  factory  generating  deleterious  gase* 
and  vapors  a  nuisance;  McGregor  v.  Camden,  47  W.  Va.  193,  34  S.  E.  936, 
holding  oil  and  gas  wells  are  not  nuisances  per  se  and  whether  they  are  t 
nuisance  to  a  dwelling  house  and  its  appurtenances  depends  upon  their  location, 
capacity  and  management. 

Cited  in  notes  in  107  A.  S.  R.  217,  on  effect  of  care  and  precaution  against 
creation  of  annoyance  to  prevent  public  nuisance;  1  £.  R.  C.  273,  on  liability  for 
injury  due  to  escape  of  anything  likely  to  do  harm. 

Distinguished  in  Simon  v.  Henry,  62  N.  J.  L.  486,  41  Atl.  692,  holding  bltstiof 
of  rock  by  dynamite  in  construction  of  public  sewer  through  highway  not  a 
nuisance  per  se. 
—  Element   of   negligence. 

Cited  in  Weston  Paper  Co.  v.  Pope,  166  Ind.  394,  66  L.R.A.  899,  67  N.  R 
719,  holding  the  fact  that  a  manufacturing  company  has  expended  a  large  tsom 
of  money  in  the  construction  of  its  plant,  and  that  it  conducts  its  buMncss  in  ^ 
careful  manner  and  without  malice,  will  not  relieve  it  from  liability  to  riptrian 
owner  for  damages  for  depositing  refuse  into  stream;  Mathews  v.  St.  Louif  k 
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S.  F.  R.  Co.  121  Mo.  298,  25  L.R.A.  161,  24  S.  VV.  691,  holding  statute  making 
railway  companies  liable  for  damages  caused  by  fire  communicated  by  loco- 
motive irrespective  of  negligence,  constitutional;  Longtin  v.  Persell,  30  Mont. 
306,  104  A.  S.  R.  723,  65  L.R.A.  655,  76  Pac.  699,  2  A.  &  E.  Ann.  Cas.  198,  holding 
the  carrying  on  of  blasting  on  premises  platted  as  city  lots,  continuously  for 
over  a  year,  constitutes  a  nuisance  prima  facie,  irrespective  of  the  care  exer- 
cised; Hickey  v.  McCabe,  30  R.  I.  346,  27  L.R.A.(N.S.)  426,  75  Atl.  404,  19 
A.  &  E.  Ann.  Cas.  783,  holding  property  owner  entitled  to  recover  for  physical 
injuries  to  property  resulting  from  blasting  on  adjoining  land. 
»  Agency  of  defendant  in  particular  injury.  • 

Cited  in  Marine  Ins.  Co.  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  41  Fed.  643,  holding 
one  who  creates  or  continues  a  nuisance  is  liable  for  any  damage  caused  thereby, 
though  the  immediate  cause  may  have  been  the  negligence  of  another  person; 
Chicago,  W.  &  V.  Coal  Co.  v.  Glass,  34  111.  App.  364,  holding  where  the  establish- 
ment and  maintenance  of  a  public  nuisance  results  in  injuries  to  others,  it  is 
not  necessary,  in  order  to  render  the  person  maintaining  it  liable,  to  show  his 
immediate  and  direct  agency  in  causing  the  injury. 
—  Storage  of  explosives  and  inflammables  as  nuisance. 

Cited  in  Kerbaugh  v.  Caldwell,  80  C.  C.  A.  470,  151  Fed.  194,  10  A.  ft  E. 
Ann.  Cas.  453;  Kleebauer  v.  Western  Fuse  ft  Explosive  Co.  60  L.R.A.  377,  69 
Pac.  246, — as  to  storing  of  gunpowder  being  nuisance  per  se;  Kinney  v.  Koop- 
mann,  116  Ala.  310,  67  A.  S.  R.  119,  37  L.R.A.  497,  22  So.  593;  Rudder  v.  Koop- 
man,  116  Ala.  332,  37  L.R.A.  489,  22  So.  601, — ^holding  the  storing  of  large 
quantities  of  gun  powder  and  dynamite  in  a  wooden  building  located  within  the 
corporate  limits  of  a  city  or  town  in  a  thickly  settled  portion  thereof  con- 
stitutes a  nuisance;  Flynn  v.  Butler,  189  Mass.  377,  75  N.  E.  730,  holding  a 
magazine  for  the  storage  of  gun  powder  and  dynamite  in  a  populous  neighborhood 
may  be  found  to  be  a  nuisance  at  common  law;  0*Hara  v.  Nelson,  71  N.  J.  Eq. 
161,  63  Atl.  836,  holding  the  storing  and  using  of  gasoline  in  large  quantities, 
in  a  frame  building  situate  in  thickly  built-up  portion  of  large  city  where  there 
are  numerous  frame  buildings,  constitutes  a  nuisance;  Prussak  v.  Hutton, 
30  App.  Div.  66,  61  N.  Y.  Supp.  761,  holding  defendant  who  maintained  powder 
magazine  liable  for  damages  caused  by  explosion  thereof  resulting  from  it  being 
struck  by  lightning;  McDonough  v.  Roat,  8  Kulp,  433,  holding  the  business  of 
storing  and  handling  dynamite  constitutes  a  nuisance  or  otherwise  according  to 
the  location  and  surroimdings  in  which  it  is  carried  on;  Wilson  v.  Phoenix 
Powder  Mfg.  Co.  40  W.  Va.  413,  62  A.  S.  R.  890,  21  S.  E.  1035,  holding  a  powder 
mill  situated  on  bank  of  river  and  near  two  railroads  is  a  public  nuisance; 
Rudder  ▼.  Koopman,  116  Ala.  332,  37  L.R.A.  489,  22  So.  601,  holding  that  storing 
large  quantities  of  dynamite  in  wooden  building  within  corporate  limits  of 
village,  in  thickly  settled  portion  is  nuisance. 

Cited  in  reference  notes  in  19  A.  S.  R.  39,  on  gunpowder  as  a  nuisance;  123 
A.  S.  R.  679,  on  duty  to  adjoining  proprietor  as  to  storage  of  explosives. 

Cited  in  notes  in  36  A.  R.  658,  on  the  keeping  of  gun  powder  on  private 
premises  as  a  nuisance;  67  A.  S.  R.  134,  136,  on  liability  for  keeping  explosives; 
61  A.  D.  283;  42  A.  S.  R.  540;  16  L.R.A.(N.S.)  693,— on  storage  of  explosives 
as  a  nuisance;  29  L.R.A.  719,  on  negligence  in  manufacture  and  storage  of  gun- 
powder, nitroglycerin,  dynamite,  and  other  explosives;  29  L.R.A.  722,  on  effect 
of  city  ordinance  on  negligence  in  manufacture  and  storage  of  gunpowder,  nitro- 
glycerin, dynamite,  and  other  explosives. 
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Municipal  power  over  nuisance. 

Cited  in  note  in  38  L.R.A.  309,  on  municipal  power  over  nuisances  as  to  elec- 
tricity, steam,  and  exploaives. 
liC^slattve  authority  as  defense  to  action  for  injury. 

Cited  in  Pennsylvania  R.  Co.  v.  Angel,  41  N.  J.  Eq.  316,  56  A.  R.  1,  7  AtL 
432,  holding  act  of  the  legislature  cannot  confer  upon  individuals  or  private 
corporations,  acting  primarily  for  their  own  profit,  although  for  a  public  benefit 
as  well,  any  right  to  deprive  persons  of  the  ordinary  enjoyment  of  their  property 
except  upon  condition  of  just  compensation. 

Cited  in  notes  in  id  L.R.A.  580,  on  presumption  as  to  authority  of  railroad 
company  to  commit  nuisance  under  statutory  authority  to  construct  and  maintain 
road ;  1  £.  R.  C.  667,  on  right  of  action  for  damage  necessarily  resulting  from  ex- 
ercise of  statutory  powers. 

36  AM.  REP.  511,  COUS  T.  BERRY,  42  N.  J.  li.  308. 
Conditional  sales,  mortgages  or  bailments. 

Cited  in  The  Marina,  19  Fed.  760,  holding  an  agreement  by  which  goods  de- 
livered to  the  vendee  are  to  remain  the  property  of  vendor  till  paid  for  is  a 
conditional  sale,  and  not  a  chattel  mortgage  within  meaning  of  registratios 
acts;  Tilford  v.  Atlantic  Match  Co.  134  Fed.  924,  holding  a  holder  of  boodi 
of  a  corporation  secured  by  a  trust  mortgage  executed  prior  to  corporation's 
purchase  of  a  boiler  imder  conditional  contract  of  sale  reserving  title  in  seller 
until  price  was  paid,  was  neither  a  subsequent  purchaser  nor  mortgagee  within 
New  Jersey  statute  making  conditional  contract  not  recorded  as  provided  there- 
in void  as  to  judgment  creditors  and  subsequent  purchasers  and  mortgagees  in 
good  faith;  Roddy  v.  Brick,  42  N.  J.  Eq.  218,  6  Atl.  806,  holding  if  a  convey- 
ance resolves  itself  into  a  security,  whatever  be  its  form,  it  is  in  equity  a  mortr 
gage;  Rothholz  v.  Schwartz,  46  N.  J.  Eq.  477,  19  A.  S.  R.  409,  19  AtL  312.  ai 
to  contract  of  sale  where  by  express  terms  title  is  to  remain  in  vendor;  Kestner 
V.  Keiser  Cigar  Co.  4  Pa.  Dist.  R.  479,  holding  if  the  legal  effect  of  the  contract 
is  to  require  or  permit  the  transferee  to  return  the  goods  transferred  as  a  com- 
pliance with  his  contract  the  transaction  is  a  bailment  but  if  the  l^al  effect 
is  to  require  transferee  to  purchase  and  pay  for  them  at  all  courts  so  that  be 
cannot  return  the  goods  without  breach  of  contract  the  transaction  is  a  con- 
ditional sale. 

Cited  in  reference  note  in  2  A.  S.  R.  579,  on  effect  of  contracts  of  sale  or 
lease  providing  for  payments  in  instalments. 

Cited  in  notes  in  89  A.  D.  127,  128,  on  contracts  of  sale  or  lease,  providing 
for  payments  by  instalments;  40  A.  R.  22,  on  conditional  sale;  57  A.  R.  572, 
577,  on  conditional  sales  of  chattels;  94  A.  S.  R.  210,  214,  on  distinction  be- 
tween absolute  sales  and  conditional  sales;  94  A.  8.  R.  252,  on  distinction  be- 
tween conditional  sale  and  lease;  12  L.R.A.  447,  on  sale  of  personal  propertr 
on  instalment  plan. 
—  Passing  of  title. 

Cited  in  Oester  v.  Sitlington,  115  Mo.  247,  21  S.  W.  820;  Campbell  v.  Roddy. 
44  N.  J.  Eq.  244,  6  A.  S.  R.  889,  14  Atl.  379;  Hirsch  v.  C.  W.  Leatberbee 
i;.umber  Co.  69  N.  J.  L.  509,  55  Atl.  645;  Call  v.  Seymour,  40  Ohio  St.*  67a— 
holding  where  property  is  delivered  to  purchaser  upon  condition  that  title 
shall  not  pass  until  price  has  been  paid  that  condition  must  be  performed 
to  divest  seller  of  his  property;  Hudson  Trust  &  Sav.  Inst.  v.  Carr-Curran  Psptf 
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Mills  Co.  58  N.  J.  Eq.  50,  43  Ail.  418,  holding  a  sale  of  a  machine  incapable 
of  delivery  entire  and  payable  in  instalments  did  not  pass  title  till  erected 
and  paid  for  as  agreed. 

Cited  in  reference  note  in  1  A.  S.  R.  63,  on  rights  of  vendor  under  conditional 
sale  accompanied  by  delivery  of  possession  to  vendee. 

Cited  in  note  in  37  A.  R.  668,  on  interest  of  vendee  under  conditional  sale. 
—  Validity  as  against  creditors. 

Cited  in  Cooper  v.  Philadelphia  Worsted  Co.  68  N.  J.  Eq.  622,  60  Atl.  352; 
Marvin  Safe  Co.  v.  Norton,  48  N.  J.  L.  410,  57  A.  R.  566,  7  Atl.  418;  Russell 
V.  Harkness,  4  Utah,  197,  7  Pac.  865;  McComb  v.  Donald.  82  Va.  903,  5  S.  E. 
558, — ^holding  where  vendor  agrees  to  sell  vendee  personal  property  for  a  price 
agreed  to  be  paid  at  a  future  time  and  delivers  possession  but  expressly  re- 
tains title  till  payment  it  is  a  conditional  sale,  and  though  by  parol  or  un- 
recorded instrument  it  is  valid  as  against  vendees,  creditors  or  subsequent  pur- 
chasers with  or  without  notice. 
Possesston  as  evidence  of  title. 

Cited  in  notes  in  12  L.R.A.  703,  on  possession  as  evidence  of  title  to  person- 
alty; 25  L.R.A.(N.S.)  785,  787,  on  right  of  one  leaving  cliattels  in  another's 
possession  as  against  latter's  vendees  or  creditors. 

Se  AM.  REP.  518,  MUHIiENBRINCK  ▼.  IjONG  BRANCH,   42  N.  J.  L. 

364. 
Power  to  license  as  including  power  to  tax. 

Cited  in  State  v.  Glavin,  67  Conn.  29,  34  Atl.  708,  holding  license  fee  j/reatly 
out  of  proportion  to  reasonable  cost  of  issuing  it  was  tax  under  name  of  license 
and  void;  Johnson  v.  Asbury  Park,  60  N.  J.  L.  427,  39  Atl.  693,  as  to  power 
to  license  not  including  power  to  tax;  Littlefield  v.  State,  42  Neb.  223,  47  A. 
S.  R.  697,  28  L.R.A.  588,  60  N.  W.  724;  State  v.  Angelo,  71  N.  H.  224,  51 
Atl.  905;  State,  Clark,  Prosecutor,  v.  New  Brunswick,  43  N.  J.  L.  175;  Mul- 
cahy  V.  Newark,  57  N.  J.  L.  513,  31  Atl.  226;  Blanke  v.  Hoboken  Bd.  of  Health, 
64  N.  J.  L.  42,  44  Atl.  847;  Thurlow  Medical  Co.  v.  Salem,  67  N.  J.  L.  Ill, 
60  Atl.  475, — holding  license  fees  cannot  be  imposed  for  revenue  unless  by  express 
authority  of  law;  Fielders  v.  North  Jersey  Street  R.  Co.  68  N.  J.  L.  343,  96 
A.  S.  R.  562,  69  L.R,A.  455,  53  Atl.  404,  as  to  distinction  between  police  power 
and  taxing  power. 

Annotation  cited  in  Ex  parte  Gregory,  20  Tex.  App.  210,  54  A.  R.  516,  as  to 
when  license  fee  is  tax. 

Cited  in  notes  in  30  L.R.A.  426,  on  what  may  be  included  in  license  fees 
under  general  power  of  municipality  to  regulate;  30  L.R.A.  429,  on  necessity 
that  license  fees  imposed  by  municipality  shall  not  be  for  revenue;  30  L.R.A. 
430,  on  distinction  between  license  measures  for  revenue  and  for  regulation; 
30  L.R.A.  437,  on  limitations  of  amount  of  license  fees  which  municipality  may 
impose  under  power  to  restrain  or  prohibit;  129  Am.  St.  Rep.  268,  on  consti- 
tutional limitations  on  power  to  impose  license  or  occupation  taxes. 

Distinguished  in  State,  Flanagan,  Prosecutor,  v.  Plainfield,  44  N.  J.  L. 
118,  holding  the  provision  in  city  charter  granting  to  common  council  the 
right  to  regulate  and  prohibit  the  sale  of  spirituous  liquors  and  also  the  amount 
of  the  assessment  to  be  paid  ^^  license,  confers  taxing  power  for  city  pur- 
poses. 
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~As  Judicial  question. 

Cited  in  St.  Louie  v.  Spiegel,  75  Mo.  145;   State  y.  Bengsch,  170  Mo.  SI, 
70  S.  W.  710, — ^holding  it  competent  for  the  courts  to  make  examination  and 
•QB  if,  under  »  mere  power  to  license,  the  power  of  taxation  for  reTeoue  ii 
exercised. 
Reasonableness  of  license  fee. 

Cited  in  La  Porta  v.  Hoboken  Bd.  of  Health,  71  N.  J.  L.  88,  58  Ail  115, 
holding  license  fee  reasonable  in  particular  instance. 

Cited  in  note  in  30  L.R.A.  432,  on  presumption  of  reasonableness  of  license 
fees  imposed  by  municipalities. 

Ordinances  discriminating  between  resident  and  nonresident  applicants 
for  license. 

Cited  in  State,  Morgan,  Prosecutor,  v.  Orange,  60  N.  J.  L.  389,  IS  Atl  240, 
holding  them  void. 

Cited  in  reference  note  in  20  A.  S.  R..  403,  on  discrimination  between  resi- 
dents  and   nonresidents   in   municipal   ordinance. 
Municipal  regulation  of  pawnbrokers  etc 

Cited  in  notes  in  14  L.R.A.  100,  on  validity  of  ordinances  relating  to  hawk- 
ing and  peddling;  32  L.R.A.  116,  on  power  of  municipalities  to  regulate  tradi 
of  pawnbrokers,  junk  dealers,  and  dealers  in  secondhand  clothes. 

30  AM.  KEP.  523,  WOOD  t.  SHBLDON,  48  N.  J.  L.  421. 
Implied  warranty  of  genuineness  In  salte  of  choses  in  action. 

Cited  in  Meyer  v.  Richards,  163  U.  S.  386,  41  L.  ed.  199,  16  Sup.  Ct  Rep. 
1148;  McClure  v.  Central  Trust  Co.  165  N.  Y.  108.  53  L.R.A.  163,  58  N.  K. 
777, — holding  it  applies  to  choses  in  action;  Sutro  v.  Rhodes,  92  Cal.  117, 
28  Pae.  98  (dissenting  opinion);  Gould  v.  Bourgeois,  61  K.  J.  L.  361,  18  AU. 
64, — holding  that  upon  sale  of  personal  property,  act  of  selling  is  affirmation  by 
vendor  that  he  is  owner;  Liebermann  ▼.  Reichard,  7  North.  Co.  Rep.  237, 
holding  warranty  of  title  in  grantor  implied  by  sale  extends,  also,  to  choses  io 
action. 

Cited  in  notes  in  23  £.  R.  C.  206,  on  implied  warranty  of  title  on  sale  of 
chattel;   10  L.R.A. (N.S.)   546,  on  implied  warranty  as  to  usury  on  transfer  of 
paper  without  indorsement. 
Measure  of  damages  for  breach  of  warranty. 

Cited  in  Morgan  v.  Hendrie  Bros.  34  Colo.  25,  81  Pac  700,  7  A.  ft  E.  Ann. 
Cas.  035,  holding  in  action  for  breach  of  warranty  of  title  in  the  sale  of  cer- 
tain shares  of  stock  in  a  corporation,  the  measure  of  damages  is  the  purchtse 
price  paid  for  the  stock  with  interest,  and  not  the  value  of  the  stock  and 
dividends  paid  thereon. 

80  AM.  REP.  527,  JOHNSON  v.  ARNWINE,  42  N.  J.  Ii.  451. 

Foundation    for    adniissibiiity    of    secondary    evidence   of    contents  of 
writing. 

Cited  in  Gordon  v.  State,  48  N.  J.  L.  611,  7  Atl.  476,  holding  where  it  is 
proven  that  instrument  is  lost  it  is  proper  to  admit  secondary  evidence  of  its 
contents;  McManus  v.  Coramow,  10  N.  D.  340,  87  N.  W.  8;  Roll  v.  Rea,  50  N. 
J.  L.  264,  12  Atl.  905;  Koehler  v.  Schilling,  70  N.  J.  L.  585,  57  Atl.  154;  Avery 
▼.  Stewart,  134  N.  C.  287,  46  S.  E.  519;   Wiseman  v.  Northern  P.  R.  Co.  20 
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Or.  425,  23  A.  S.  R.  135,  26  Pac.  272,— holding  party  alleging  loss  or  destruc- 
tion of  original  must  show  that  he  has  in  good  faith  exhausted  in  a  reasonable 
degree  all  the  sources  of  information  and  means  of  discovery  which  the  nature 
of  the  case  would  naturally  suggest  and  which  are  accessible  to  him;  Taliaferro 
V.  Rice,  47  Tex.  Civ.  App.  3,  103  S.  W.  464,  holding  that  strictness  of  proof 
required  to  permit  secondary  evidence  of  contents  of  paper  is  proportioned  to 
importance  of  document  in  question  as  showing  amount  of  care  that  would 
probably  be  exercised  in  its  preservation. 

Cited  in  note  in  11  E.  R.  C.  458,  on  admissibility  of  secondary  evidence  of 
■contents  of  private  document. 
Questions  of  fact  preliminary  to  admissibility  of  erldence. 

Cited  in  Longstreth  v.  Korb,  64  N.  J.  L.  112,  44  Atl.  934,  sustaining  finding 
of  trial  court  as  to  sufficiency  of  proof  of  diligence  in  searching  for  lost  letter; 
Porter  v.  Buckley,  78  C.  C.  A.  138,  147  Fed.  140;  Hupfer  v.  National  Distilling 
Co.  119  Wis.  417,  96  N.  W.  809, — ^holding  identity  question  for  trial  court  and 
the  appellate  court  will  not  reverse  its  rulings  unless  against  clear  preponder- 
ance of  the  evidence. 
Conclusiveness  of  finding  of  fact  by  trial  court. 

Cited  in  Voorhis  v.  Terhune,  50  N.  J.  L.  147,  7  A.  S.  R.  781,  13  Atl.  391; 
Roesel  v.  State,  62  N.  J.  L.  216,  41  Atl.  408, — holding  its  finding  will  not  be  set 
aside  unless  the  evidence  on  its  face  does  not  support  the  conclusion  on  which 
the  court  based  its  judgment. 
Defense  to  action  for  malicious  prosecution. 

Cited  in  note  in  93  A.  S.  R.  461,  on  advice  of  counsel  as  probable  cause  for 
malicious  prosecution  of  civil  action. 

56  AM.  REP.  585,  SBaTH  v.  OXFORD  IRON  CO.  42  N.  J.  li.  4«7. 
Assumption  of  risk. 

Cited  in  Thomas  v.  Missouri  P.  R.  Co.  109  Mo.  187,  18  S.  W.  980  (dissenting 
opinion),  as  to  risks  assumed  by  servant;  Schminkey  v.  T.  M.  Sinclair  &  Co. 
137  Iowa,  130,  114  N.  W.  612,  holding  that  servant  does  not  assume  new  and 
•extraordinary  risks  created  by  master  after  entering  service,  and  of  which  he 
had  no  knowledge. 

Cited  in  notes  in  92  A.  D.  217,  on  risk  assumed  by  servant;  77  A.  D.  223,  as 
to  when  servant  assumes  risk  of  dangerous  machinery  and  appliances;  87  A. 
S.  R.  573,  on  assumption  of  risks  by  employees  in  mine;  17  L.R.A.(N.S.)  84,  on 
servant's  assumption  of  risk  from  latent  danger  or  defect. 

Distinguished  in  McDonald  ▼.  Standard  Oil  Co.  69  N.  J.  L.  445,  55  Atl.  289, 
holding  servant  assumes  risk  of  plain  and  obvious  dangers  which  are  apparent 
to  one  of  ordinary  skill  and  imderstanding. 
—  Duty  of  master  to  provide  safe  place  and  appliances. 

Cited  in  Smith  v.  Peninsular  Car  Works,  60  Mich.  501,  1  A.  S.  R.  642,  27 
N.  W.  662,  holding  master  is  bound  to  furnish  servant  safe  place  to  work; 
Dewey  v.  Detroit,  G.  H.  &  M.  R.  Co.  97  Mich.  329,  37  A.  S.  R.  348,  22  L.R.A. 
292.  56  N.  W.  756  (dissenting  opinion),  as  to  duty  of  master  to  furnish  safe 
place  to  work;  Nickel  v.  Columbia  Paper  Stock  Co.  95  Mo.  App.  226,  68  S.  W. 
^55,  holding  a  paper  manufacturer  is  liable  for  diseases  arising  from  infected 
matter  given  to  a  paper  assorter  in  his  employ  to  be  assorted;  Nord  Deutscher 
Lloyd  S.  S.  Co.  v.  Ingebregsten,  57  N.  J.  L.  400,  51  A.  S.  R.  604,  31  Atl.  619, 
holding  master  must  exercise  reasonable  care  in  fumishinp:  suitable  machinery 
Am.  Rep.  Vol  XVH.— 72. 
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and  keeping  same  in  repair;  Carroll  v.  Tidewater  Oil  Go.  67  N.  J.  Li.  679,  SS. 
Atl.  275,  holding  if  the  injury  is  due  to  a  latent  defect  which  master  eitlier 
knew  or  in  exercise  of  due  care  might  have  known,  he  is  liable. 

Cited   in   reference   note  in   4   A.   8.   R.   615,  on  master's   dut^   to    fumi^ 
safest  and  best  materials. 

Cited  in  notes  in  87  A.  S.  R.  661,  on  duty  of  mine  owner  to  provide  safe 
machinery  and  appliances;  87  A.  S.  R.  562,  on  degree  of  care  required  of  mine 
owner  to  prevent  injury  to  employees;  98  A.  S.  R.  302,  on  effect  of  delegation 
of  duty  to  supply,  repair,  or  inspect  machinery  and  appliances;  54  L.R^  156v 
on  master's  liability  as  to  keeping  instrumentalities  in  proper  condition  as  de- 
pending on  subject  matter  of  inspection  or  repairs  neglected;  17  L.R.A.(N.S.) 
107,  on  applicability  to  latent  defect  of  rule  imputing  to  master  notice  of  de- 
fects in  original  construction. 

—  Duty  of  master  to  warn  servant  of  nnnsual  risks. 

Cited  in  Parkhurst  v.  Johnson,  50  Mich.  70,  45  A.  R.  28,  15  N.  W.  107,  hold- 
ing it  duty  of  master  to  warn  employee;  Hysell  v.  Swift  k  Co.  78  Mo.  App.  39, 
holding  if  master  knows  of,  or  could  by  reasonable  diligence  know  of,  hidden 
danger  arising  from  the  nature  of  the  work  or  defective  appliances,  he  most 
warn  servant. 

Cited  in  notes  in  1  A.  S.  R.  650,  on  master's  duty  to  warn  servant  employed 
in  dangerous  work;  1  L.R.A.  174,  on  master's  duty  to  warn  servant  of  danger: 
4  L.R.A.  861,  on  duty  of  master  to  warn  minors  and  inexperienced  employee* 
of  dangers;  54  L.R.A.  99,  on  nondelegability  of  master's  duty  to  impart  in- 
formation as  to  permanent  dangers  superadded  to  the  environment  after  work 
has  begun;  26  L.R.A.(N.S.)  635,  on  delegability  of  master's  duty  to  instruct 
or  warn  servants. 

—  Duty  to  warn  miner  of  adoption  of  high  explosive. 

Cited  in  Chambers  v.  Chester,  172  Mo.  461,  72  S.  W.  904,  holding  a  miner  is 
entitled  to  notice  when  a  change  is  made  in  the  powder  furnished  him  for  a 
less  explosive  grade  to  a  more  explosive  one. 

Cited  in  note  in  19  L.R.A.  (N.S.)    997,  on  duty  to  warn  servant  engaged  in 
blasting  of  dangers  therefrom. 
Master's  duty  as  to  inspection. 

Cited  in  notes  in  41  L.R.A.  71,  on  master's  duty  to  inspect  instnmientalities 
manufactured  by  himself;  41  L.R.A.  114,  on  theory  that  master's  duty  of  in- 
spection is  merely  to  supervise  the  inspectors;  70  L.R.A.  832,  on  master's  duty 
to  inspect  materials  upon  which  servant  is  to  work. 

—  Assignability  of. 

Cited  in  notes  in  87  A.  S.  R.  572,  on  right  of  mine  owner  to  delegate  re- 
sponsibility as  to  safety  of  employees;  41  L.R.A.  110,  on  assignability  of  mas- 
ter's duty  of  inspection;  41  L.R.A.  121,  on  assignability  of  master's  duty  of 
inspection  as  dependent  upon  distinction  between  the  furnishing  and  the  use  of 
agencies. 
Liability  for  negligence  of  fellow  servant. 

Cited  in  Curley  v.  Hoff,  62  N.  J.  L.  758,  42  Atl.  731,  holding  master  not  liable 
for  negligence  of  carefully  selected  fellow  servant. 
Liability  of  master  for  negligence  of  vice  principal. 

Cited  in  Pittsburgh,  C.  &  St  L.  R.  Co.  v.  Henderson,  37  Ohio  St.  549,  holding 
railway  company  liable  for  injury  caused  by  enforcement  of  unreaaonable  and 
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-dangeroua  order  given  by  superintendent;  Vitto  v.  Farley,  15  Misc.  153,  36  N. 
Y.  Supp.  1105;  Willis  v.  Oregon  R.  &  Nav.  Co.  11  Or.  257,  4  Pac.  121,— holding 
master  liable  for  injury  to  servant  occasioned  by  the  negligence  of  a  vice  prin- 
-cipal,  to  whom  he  has  committed  the  substantial  control  of  the  business,  and 
power  to  do  all  acts  necessary  to  its  conduct;  Rogers  Locomotive  &  Mach. 
Works  V.  Hand,  50  N.  J.  L.  -164,  14  Atl.  766,  as  to  the  liability. 

Cited  in  note  in  7  L.R.A.  502,  on  master's  liability  for  acts  of  agent  or 
representative.  ^ 

Distinguished  in  O'Brien  v.  American  Dredging  Co.  53  N.  J.  L.  291,  21 
Atl.  324;  Knutter  v.  New  York  &  N.  J.  Teleph.  Co.  67  N.  J.  L.  646,  68  L.R.A. 
*S08,  52  Atl.  505, — holding  master  not  liable  on  mere  ground  that  negligent 
servant  occupied  a  position  of  superiority  or  control  over  the  party  injured. 
Who  are  fellow  servants. 

Cited  in  Randall  v.  Baltimore  &  O.  R.  Co.  109  U.  S.  478,  27  L.  ed.  1003, 
3  Sup.  Ct.  Rep.  322,  holding  a  brakeman,  working  a  switch  for  his  train  on 
one  track  in  railr*>w.d  yard,  is  a  fellow  servant  with  engineer  of  another  train 
of  same  corporation  upon  an  adjacent  track;  Ricker  v.  Central  R.  Co.  73  N. 
J.  L.  751,  7  L.R.A.(N.S.)  650,  64  Atl.  1068,  9  A.  &  E.  Ann.  Cas.  785,  holding 
train  dispatcher  who  issues  orders  in  name  of  superintendent  not  fellow  servant 
of  fireman  in  locomotive. 

Cited  in  notes  in  75  A.  S.  R.  508,  on  persons  performing  master's  duties  as 
vice  principals;  51  L.R.A.  569,  on  doctrine  that  general  manager  is  not  vice 
principal. 

30  AM.  REP.  542,  EVENS  v.  GRISCOM,  42  N.  J.  L.  579. 
Inconsistent  or  contradictory  descriptions  in  devise  or  grant. 

Cited  in  Kanouse  v.  Slockbower,  48  N.  J.  Eq.  42,  21  Atl.  197,  holding  maxim 
^'falsa  demonstration  non  nocet"  is  without  pertinency  or  utility  except  in  cases 
where  two  or  more  descriptions  of  the  same  thing  are  given  in  a  grant  which 
are  contradictory  or  inconsistent;  Country  Homes  Land  Co.  v.  De  Gray,  71 
N.  J.  Eq.  283,  71  Atl.  340;  American  Surety  Co.  v.  Great  White  Spirit  Co.  68 
N.  J.  Eq.  526,  43  Atl.  579, — ^holding  where  there  is  a  wholly  inapplicable  and 
false  description  it  cannot  be  deemed  to  have  beep  intended  to  limit  the  general 
description  and  should  be  rejected. 

Cited  in  note  in  6  L.R.A.  (N.S.)   959,  on  boundaries  and  area  of  land  devised 
in  will  misdescribing  the  land. 
Words  of  specific  description  to  limit  devise. 

Cited  in  Howard  v.  Evans,  24  App.  D.  C.  127,  as  to  when  they  should  be 
given  effect. 

36  AM.  REP.  542,  CITIZENS'  COACH  CO.  v.  CAMDEN  HORSE  R.  CO. 

83  N.  J.  EQ.   267. 
Rights  in  use  of  streets  by  street  railways. 

Cited  in  Snyder  v.  Ft.  Madison  Street  R.  Co.  105  Iowa,  284,  41  L.R.A.  345, 
75  N.  W.   179,  holding  poles  of  an  electric  railway  must  not  be  so  placed  aa 
to  interfere  unnecessarily  with  the  right  of  abutting  owners  to  use  and  enjoy 
their  property. 
—  Exclusiveness  of  use  of  tracks. 

Cited  in  West  Jersey  Traction  Co.  v.  Camden  Horse  R.  Co.  62  N.  J.  Eq.  452, 


Digitized  by 


Google 


36  AM.  KEP.]  NOTES  ON  AMERICAN  REPORTS.  114a 

29  Atl.  333,  holding  the  fact  that  the  license  granted  the  railway  eoigpwoj 
did  not  fix  any  particular  route  was  insufficient  to  deprive  it  of  priority  of 
right  to  such  streets,  when  the  license  properly  construed  gave  it  the  exclusive 
right  to  such  route  or  routes,  and  to  such  only  as  it  had  made  preparation  to 
occupy  and  was  in  good  faith  proceeding  to  occupy  when  right  of  rival  company 
accrued;  Orange  &  N.  Horse  R.  Co.  v.  Ward,  47  N.  J.  L.  660,  4  Atl.  331,  as  to 
street  Car  track  being  part  of  public  street;  Camden  &  T.  R.  Co.  v.  United  States 
Cast  Iron  Pipe  &  Foundry  Co.  68  N.  J.  Eq.  279,  59  Atl.  623;  Camden.  G.  k 
W.  R.  Co.  V.  Preston,  69  N.  J.  L.  264,  36  Atl  1119,— holding  trolley  companic* 
by  permission  of  the  legislature  may,  in  common  with  all  persons,  lawfully  use 
that  part  of  the  highway  over  which  their  tracks  are  laid;  West  Jersey  t  S, 
R.  Co.  V.  Atlantic  City  &  Suburban  Traction  Co.  66  N.  J.  Eq.  613,  66  Atl.  S90; 
Fidelity  Trust  Co.  v.  Hoboken  &  M.  R.  Co.  71  N.  J.  Eq.  14,  63  Atl.  273;  Bun»t 
V.  Crane,  66  N.  J.  L.  286,  44  A.  S.  R.  396,  28  Atl.  691;  Stote  ex  rel.  Bridgetoo 
V.  Bridgeton  &  M.  Traction  Co.  62  N.  J.  L.  692,  46  L.RA.  837,  43  Atl.  715; 
Newark  v.  State  Bd.  of  Taxation,  66  N.  J.  L.  466,  49  Atl.  925,— as  to  right 
being  exclusive. 

Cited  in  reference  note  in  48  A.  R.   646,  on   injunction  restraining  moving 
house  along  street  railway. 
« Railroad  in  street. 

Cited  in  Burlington  v.  Pennsylvania  R.  Co.  66  N.  J.  Eq.  259,  38  Atl.  849^ 
holding,  without  statutory  authority  expressly  given  or  arising  from  necessary 
implication,  a  railroad  placed  longitudinally  in  a  street  is  a  nuisance. 
Right  of  railroad  company  to  exclude  persons  from  premises. 

Cited  in  reference  notes  in  9  A.  S.  R.  666,  on  carrier's  right  to  forcibly  eject 
hotel   runner  from  premises;   18  A.  S.  R.  756,  on  railroad's  right  to  exclude 
persons  from  station  and  station  grounds. 
Street  railroads  as  burdens  on  fee  of  street. 

Cited  in  Detroit  City  R.  Co.  v.  Mills,  85  Mich.  634,  48  N.  W.  1007,  holding 
electric  street  railway  impose  no  new  burden  upon  street ;  Atty.  Gen.  ex  rel.  Broth- 
erton  v.  Detroit,  148  Mich.  71,  111  N.  W.  860  (dissenting  opinion),  as  to  strett 
railways  not  being  additional  servitude  upon  street;  Van  Home  v.  Newark  Pass. 
R.  Co.  48  N.  J.  Eq.  332,  21  Atl.  1034,  holding  horse  railway  constructed  in  a  pub- 
lic highway  by  authority  of  law  does  not  impose  a  servitude  upon  land  in  the 
highway  additional  to  that  for  which  it  was  originally  taken;  Heilman  v.  Le- 
banon &  A.  R.  Co.  10  Pa.  Co.  Ct.  241,  145  Pa.  23,  as  to  use  of  street  by  street 
railway  being  legitimate  use  of  street;  West  Jersey  R,  Co.  v.  Camden,  G.  i 
W.  R.  Co.  52  N.  J.  Eq.  31,  29  Atl.  423;  Newark  Pass.  R.  Co.  v.  Block,  55  N. 
J.  L.  606,  22  L.R.A.  374,  27  Atl.  1067 ;  State  ex  rel.  Rutherford  v.  Hudson  RiTPr 
Traction  Co.  73  N.  J.  L.  227,  63  Atl.  84;  Du  Bois  Traction  Pass.  R.  Co.  v.  Buffalo, 
R.  &  P.  R.  Co.  10  Pa.  Co.  Ct.  401;  Taggart  v.  Newport  Street  R.  Co.  16  R.  I. 
668,  7  L.R.A.  205,  19  Atl.  326, — as  to  its  operating  in  furtherance  of  its  original 
uses  instead  of  being  an  embarrassment;  New  York  &  G.  L.  R,  Co.  v.  New  Jersey 
Electric  R.  Co.  60  N.  J.  L.  52,  38  L.R.A.  516,  37  Atl.  627;  Cincinnati  Street 
R.  Co.  V.  Snell,  54  Ohio  St.  197,  32  L.R.A.  276,  43  N.  E.  207,— holding  so  long 
as  there  is  no  unreasonable  interference  with  the  public  right  of  passage  tbe 
use  is  lawful;  Consolidated  Traction  Co.  v.  South  Orange  &  M.  Traction  Co.  56 
N.  J.  Eq.  569,  40  Atl.  15,  holding  street  railroad  not  entitled  to  compensation 
for  construction  of  crossing  over  its  tracks  by  another  company;  Bremer  v.  St. 
Paul  C.  R.  Co.  107  Minn.  326,  21  L.R.A.(N.S.)  887,  120  N.  W.  382,  to  point  that 
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use  of  street  for  street  cars  creates  no  new  servitude,  but  makes  possible  addi 
tional  use  of  street. 

Cited  in  notes  in  25  A.  S.  R.  478,  on  right  to  construct  railroad  in  street 
without  compensation  to  abutting  landowners;  25  A.  S.  R.  476,  as  to  what 
extent  street  railroads  are  public  highways. 

Distinguished  in  Jaynes  v.  Omaha  Street  R.  Co.  53  Neb.  631,  39  L.R.A.  761, 
74  N.  W.  67,  holding  poles  and  wires  additional  servitude  upon  street. 
lilability  of  municipalities  to  owners  of  property  for  damages  caused  by 
lawful  public  improvements. 

Cited  in  Clark  v.  Elizabeth,  61  N.  J.  L.  665,  40  Atl.  737    (opinion  of  lower 
court),  as  to  liability  of  municipality  for  change  in  grade  of  streets;  Newark 
V.  Weeks,  71  N.  J.  L.  448,  69  Atl.  901,  holding  no  common  law  liability  on 
municipality  to  pay  damages  for  changes  lawfully  made  in  grades  of  streets. 
Relief  granted  under  special  prayer  in  equity. 

Cited  in  Eustis  Mfg.  Co.  v.  Eustis,  51  N.  J.  Eq.  566,  27  Atl.  439,  holding 
under  a  special  prayer  relief  of  the  same  general  character  but  less  extensive 
than  that  asked  by  general  prayer  may  be  granted,  or  prayer  may  be  amended  if 
necessary. 

Jurisdiction  of  court  of  equity. 

Distinguished  in  Delaware,  L.  &  W.  R.  Co.  v.  Central  Stock  Yard  k  Transit 
Co.  45  N.  J.  Eq.  50,  6  L.R.A.  855,  17  Atl.  146,  holding  equity  may,  in  cases 
where  no  adequate  remedy  at  law  exists,  enforce,  in  its  own  appropriate  way, 
the  specific  performance  of  an  existing  legal  obligation  arising  out  of  contract 
law  or  usage,  but  it  cannot  create  the  obligation. 
When  issue  at  law  granted. 

Cited  in  Hagerty  v.  Lee,  46  N.  J.  Eq.  255,  17  Atl.  826,  as  to  question  being 
reserved  till  final  hearing. 

86  AM.  REP.  656,  PILIiSBURY  v.  KINGON,  88  N.  J.  EQ.  287. 
\llio  may  sue  to  set  aside  fraudulent  conveyances. 

Cited  in  Voorhees  v.  Carpenter,  127  Ind.  300,  26  N.  E.  838,  holding  creditor 
cannot  for  his  own  benefit  bring  suit  to  set  aside  a  fraudulent  conveyance  made 
by  debtor  who  afterwards  executes  a  voluntary  assignment  for  benefit  of 
creditors;  Lee  v.  Cole,  44  N.  J.  Eq.  318,  16  Atl.  531;  White  v.  Davis,  48  N.  J. 
Eq.  22,  21  Atl.  187;  Loucheim  v.  Casperson,  61  N.  J.  Eq.  529,  48  Atl.  1107,— 
holding  where  assignee  for  benefit  of  creditors  is  dead,  or  it  is  charged  that 
in  the  conduct  of  the  assignment  the  assignee  has  perpetrated  a  fraud,  any 
creditor  whose  claim  has  been  proved  and  admitted  may  bring  suit  to  enforce 
the  assignment  for  benefit  of  himself  and  of  the  other  proving  creditors;  Hara- 
len  V.  Bennett,  52  N.  J.  Eq.  70,  27  Atl.  651 ;  Fidelity  Nat.  Bank  v.  Adams,  38 
Wash.  75,  80  Pac.  284, — holding  creditor  may  bring  action  in  his  own  name  to 
set  aside  fraudulent  conveyance  made  by  debtor  prior  to  making  an  assignment 
for  benefit  of  creditors;  Brown  v.  Brown,  67  N.  J.  Eq.  23,  on  right  of  parties 
in  pari  delicto  to  equitable  relief. 

Cited  in  notes  in  3  A.  S.  R.  741,  on  administrator's  right  to  set  up  fraud  of 
his  intestate  as  defense;  58.  A.  S.  R.  95,  on  effect  of  fraud  on  assignment  for 
benefit  of  creditors. 
*-  Assignee  or  receiver  in  insolvency. 

CiUd  in  Ruggles  v.  Cannedy,  127  Cal.  290,  46  L.R.A.  371,  53  Pac.  911,  holding 
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assignee  in  insolvency  under  code  may  maintain  suit;  Graham  Button  Co.  t. 
Speilmann,  50  N.  J.  Eq.  120,  24  Atl.  571,  holding  receiver  of  insolvent  corpora- 
tion may  bring  suit;  Hasseld  v.  Seyfort,  105  Ind.  534,  5  N.  E.  675;  SjTnond? 
V.  Lewis,  94  Me.  501,  48  Atl.  121;  Brown  v.  Brabb,  67  Mich.  17,  11  A.  S.  Pv. 
649,  34  N.  W.  403;  Shaw  v.  Glen,  37  N.  J.  Eq.  32;  Arnold  v.  Hagennan,  4^ 
N.  J.  Eq.  186,  14  A.  S.  R.  712,  17  Atl.  93;  Hopper  v.  Lovejoy,  47  N.  J.  Eq.  573 
12  L.R.A.  588,  21  Atl.  298;  Martin  v.  Bowen,  51  N.  J.  Eq.  452,  26  Atl.  823: 
Watson  v.  Rowley,  63  N.  J.  Eq.  196,  62  Atl.  160, — as  to  power  of  assignee 
for  benefit  of  creditors  to  set  aside  fraudulent  conveyances;  Schaller  v.  Wright 
70  Iowa,  667,  28  N.  W.  460;  Chapin  v.  Jenkins,  60  Kan.  385,  31  Pac.  1084; 
Grant  v.  Crowell.  42  N.  J.  Eq.  524,  9  Atl.  201;  Smith  v.  Wood,  42  N.  J.  Eq. 
503,  7  Atl.  881;  Moore  v.  Williamson,  44  N.  J.  Eq.  496,  1  L.R.A.  336,  15  Atl. 
587;  Meeker  v.  Felts,  49  N.  J.  Eq.  502.  23  Atl.  672;  Kalmus  v.  Ballin,  52  X. 
J.  Eq.  290,  46  A.  S.  R.  520,  28  Atl.  791 ;  Taylor  v.  Taylor,  59  N.  J.  Eq.  86,  45 
Atl.  440;  American  Pin  Co.  v.  Wright,  60  N.  J.  Eq.  147,  46  Atl.  215;  Wimpf 
heimer  v.  Perrine,  61  N.  J.  Eq.  126,  47  Atl.  769;  Wimpfheimer  v.  Perrine,  67 
N.  J.  Eq.  597.  50  Atl.  356;  Taylor  v.  Lauer,  127  N.  C.  157,  37  S.  E.  197;  Mans- 
field V.  First  Nat.  Bank,  6  Wash.  665,  32  Pac.  789,— holding  assignee  for  benefit 
of  creditors  may  sue. 

Cited  in  reference  notes  in  6  A.  S.  R.  826,  on  right  of  assignee  for  creditors 
to  set  fraudulent  transfer  by  assignor  aside;  46  A.  S.  R.  527,  on  setting  «sid« 
fraudulent  conveyance  by  assignee  for  creditors. 

Distinguished   in    Francisco  v.   Aguirre,   94   Cal.   180,   29   Pac.   495;    Einstein 
V.  Shouse,  24  Fla.  490,  5  So.  380;  Fouche  v.  Brower,  74  Ga.  251,— holding  at  com- 
mon law  or  in  absence  of  statutory  authority  a  voluntary  assignee  cannot  main- 
tain suits  for  benefit  of  creditors. 
—  Validity  as  between  parties  and  successors. 

Cited  in  Holt  v.  Creamer,  34  N.  J.  Eq.  181,  as  to  their  being  valid  between 
the  parties;  Brown  v.  Carpenter,  57  N.  J.  Eq.  23.  41  Atl.  562,  holding  grantees 
of  mortgagor  with  fraudulent  intent  cannot  bring  bill  to  cancel  the  mortgage. 
Parties  defendant  to  suit  to  foreclose  mortgage. 

Cited  in  Hare  v.  Headley,  62  N.  J.  Eq.  496,  28  Atl.  452,  holding  all  those  hav- 
ing interest  in  the  object  of  suit  should  be  made  parties  defendant. 
Duties  and  powers  of  assignees. 

Cited  in  Seibert  v.  Milligan,  110  Ind.  106,  10  N.  E.  929,  as  to  their  duties 
and  powers. 

86  AM.  REP.  570,  BALEY  v.  HOMESTEAD  F.  INS.  CO.  80  N.  Y.  31. 
Construction  of  conditions  forfeiting  Insurance  In  case  property  becomM 
encumbered. 

Cited  in  Burleigh  v.  Gebhard  F.  Ins.  Co.  90  N.  Y.  220;  Moulton  v.  ^tna  F. 
Ins.  Co.  25  App.  Div.  275,  49  N.  Y.  Supp.  570, — holding  forfeitures  are  not 
favored,  and  in  order  to  uphold  a  policy  it  will  be  construed  most  strongly 
against  insurer;  Halpin  v.  Insurance  Co.  of  N.  A.  120  N.  Y.  73,  8  L.R.A  79. 
23  N.  E.  989;  Webster  v.  Dwell ing-House  Ins.  Co.  53  Ohio  St.  558,  53  A.  a  R. 
658,  30  L.R.A.  719,  42  N.  E.  540,— holding  provisions  for  forfeiture  are  to  receive, 
where  the  intent  is  doubtful,  a  strict  construction  against  those  for  whose  benefit 
they  are  introduced;  Warren  v.  Springfield  F.  &  M.  Ins.  Co.  13  Tex.  Civ.  App.  466, 
35  S.  W.  810,  on  construction  of  forfeiture  clauses  of  doubtful  meaning  in  favor 
of  the  insured  or  beneficiaries. 
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—  Involuntary  encumbrance  or  lien. 

Cited  in  Lodge  v.  Capital  Ins.  Co.  91  Iowa,  103,  68  N.  W.  1089,  holding 
policy  conditioned  to  become  void  if  enciunbrance  be  placed  on  property  insured, 
is  not  avoided  by  a  judgment  against  the  insured;  Georgia  Home  Ins.  Co.  v. 
Schild,  73  Miss.  128,  19  So.  94,  holding  encumbrances,  without  consent  of  insurer, 
do  not  include  judgment  liens,  but  only  such  liens  as  may  be  created  by  consent 
of  the  insured;  Green  v.  Homestead  F.  Ins.  Co.  82  N.  Y.  517,  holding  condition 
that  insurer  shall  not  be  liable  for  loss  of  the  property  becomes  in  any  way 
encumbered  does  not  apply  to  a  mechanic's  lien;  Steen  v.  Niagara  F.  Ins.  Co. 
89  N.  Y.  316,  42  A.  R.  297  (affirming  61  How.  Pr.  144),  on  nonextension  of  such 
condition  to  liens  obtained  against  the  insured  by  judgment  and  execution ;  Wood 
V.  American  F.  Ins.  Co.  149  N.  Y.  382,  62  A.  S.  R.  733,  44  N.  E.  80  (affirming 
78  Hun,  109,  29  N.  Y.  Supp.  250),  holding  execution  sale  of  realty  does  not, 
before  expiration  of  period  for  redemption,  avoid  fire  insurance  policy  thereon, 
which  provides  that  the  policy  shall  be  void  "if  any  change  takes  place  in  the 
interest,  title  or  possession  of  the  subject  of  the  insurance,  whether  by  legal  process 
or  judgment,  or  by  voluntary  act  of  the  insured,  or  otherwise;"  Nassauer  v. 
Susquehanna  Mut.  F.  Ins.  Co.  109  Pa.  607,  42  Phil  a.  Leg.  Int.  384,  on  non- 
avoidance  of  policy  for  subjection  of  insured  property  to  a  mechanic's  lien; 
Gerling  v.  Agricultural  Ins.  Co.  39  W.  Va.  689,  20  S.  E.  691,  holding  such  condition 
does  not  extend  to  encumbrances  created  by  law;  Small  v.  Westchester  F.  Ins. 
Co.  61  Fed.  789;  Paul  v.  Travelers'  Ins.  Co.  45  Hun,  313, — on  same  point; 
Hammel  v.  Queen's  Ins.  Co.  64  Wis.  72,  41  A.  R.  1,  11  N.  W.  349,  on  construction 
of  condition  prohibiting  transfer  or  conveyance  of  insured  property,  as  limited 
to  a  voluntary  transfer,  and  not  to  sale  or  transfer  by  adverse  legal  proceed- 
ings; Union  Ins.  Co.  v.  Barwick,  36  Neb.  223,  54  N.  W.  619,  on  same  point; 
Hill  V.  Pennsylvania  Mut.  F.  Ins.  Co.  40  Phila.  Leg.  Int.  343;  Phenix  Ins.  Co. 
V.  Pickel,  119  Ind.  155,  12  A.  S.  R.  393,  21  N.  E.  546,— holding  that  provision 
in  insurance  policy  against  encumbrances  does  not  apply  to  judgments;  Kennedy 
V.  London  &  L.  F.  Ins.  Co.  157  Mich.  411,  122  N.  W.  134,  holding  that  lien 
created  by  outstanding  taxes  will  not  avoid  policy  of  insurance  under  clause 
against  encumbrances. 

Cited  in  reference  note  in  53  A.  S.  R.  123,  on  judgments  as  lien  within  pro- 
Tision  of  instirance  policy  against  encumbrances. 
Constrnction  of  provision  of  insurance  policies  of  doubtful  meaning:. 

Cited  in  Primeau  v.  National  Life  Asso.  77  Hun,  418,  28  N.  Y.  Supp.  794,  deny- 
ing forfeiture  of  life  insurance  policy  upon  equivocal  language;  Garretson  ▼. 
Equitable  Mut.  Life  &  Endowment  Asso.  93  Iowa,  402,  61  N.  W.  952 ;  Fitzgerald 
V.  Supreme  Council  C.  M.  B.  A.  39  App.  Div.  251,  66  N.  Y.  Supp.  1005,— 
holding  where  meaning  of  life  insurance  policy  is  ambiguous,  it  should  be  con- 
strued most  favorably  to  the  insured;  Healey  v.  Mutual  Acci.  Asso.  133  111. 
656,  23  A.  S.  R.  637,  9  L.R.A.  371,  26  N.  E.  62,  holding  same  as  to  accident 
insurance  policy;  Sullivan  v.  Mercantile  Town  Mut.  Ins.  Co.  20  Okla.  460,  129 
A.  S.  R.  761,  94  Pac.  676,  to  point  that  party  claiming  forfeiture  will  not  be 
permitted  upon  equivocal  clauses  contained  in  his  own  contract,  to  deprive  other 
party  of  benefit. 
Indisposition  of  law  to  enforce  forfeitures. 

Cited  in  Genesee  Valley  &  W.  R.  Co.  v.  Retsof  Min.  Co.  16  Misc.  187,  36  N.  Y. 
Supp.  896,  on  such  indisposition. 
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Construction    of   clause    for    forfeiture    in    case    property   becomes   en- 
cumbered. 

Cited  in  Fouts  v.  Millikan,  30  Ind.  App.  298,  65  N.  E.  1050,  holding  conditiofi 
in  deed  that  mortgage  or  other  encumbrance  by  grantee  shall  work  forfeiture 
of  the  estate  is  limited  to  vountary  encumbrances,  and  does  not  include  s 
lien  for  taxes;  Reeves  &  Co.  v.  Martin,  20  Okla.  558,  94  Pac  1058,  holding  that 
contract  will  not  be  construed  to  work  forfeiture,  if  by  reasonable  constructioii 
it  can  be  avoided. 

Cited  in  reference  note  in  12  A.  S.  R.  405,  on  forfeiture  of  insurance  policy. 

86  AM.  REP.  572,  ABBOTT  T.  JOHNSTOWN,  G.  ft  K.  HORSE  R.  CO.  80 

N.  Y.  27. 
Statutory  and  charter  limitations  on  corporate  power. 

Cited  in  Warner  v.  Schoharie  &  S.  Mut.  Ins.  Asso.  39  N.  Y.  S.  R.  649,  15  N. 
Y.  Supp.  632,  holding  corporation  bound  by  its  charter  and  can  act  only  as  an* 
thorized  by  it ;  Greene  v.  Walton,  59  Hun,  102,  13  N.  Y.  Supp.  147,  denying  power 
of  corporation  to  make  contract  forbidden  by  its  charter. 

Cited  in  notes  in   1   L.R.A.  850,  on  constitutional  and  statutory  provisions 
affocting   combinations  between   railroad   companies   to  prevent  competition;  7 
L.R.A.  606,  on  right  of  corporation  to  deal  in  stock  of  other  corporations. 
Power  of  quasi  public  corporations  to  lease  their  property. 

Cited  in  notes  in  35  A.  S.  R.  390,  on  nontransferability  of  franchises;  3o 
A.  S.  R.  395,  on  transfer  of  franchises  without  legislative  authority;  35  A.  S.  R. 
402,  on  leases  of  corporate  franchise. 

Distinguished  in  Conklin  v.  Prospect  Park  Hotel  Co.  16  N.  Y.  S.  R.  312,  1  N. 
Y.  Supp.  406,  holding  lessor  of  hotel  not  liable  for  price  of  goods  sold  to  its 
lessee  on  ground  that  it  owed  public  duty  to  keep  the  hotel  open,  which  duty  it 
could  not  escape  by  leasing  the  hotel;  Bath  Gaslight  Co.  v.  Claffy,  151  N.  T. 
24,  36  L.R.A.  664,  45  N.  E.  390,  holding  payment  of  rent  may  be  enforced  for 
occupation  had  under  ultra  vires  lease  by  one  corporation  to  another. 
EflTect  and  validity  of  lease  of  railroad. 

Cited  in  Troy  v.  B.  R.  Co.  v.  Boston,  H.  T.  A  W.  R.  Co.  86  N.  Y.  107,  denying 
its  power  to  lease  or  transfer  its  road  unless  authorized  by  statute;  State  ex  reL 
Pearson  v.  Hayes,  61  N.  H.  264;  Marie  v.  Garrison,  13  Abb.  N.  C.  210;  Milbaok 
V.  New  York,  L.  E.  &  W.  R.  Co.  64  How.  Pr.  20, — on  same  point;  Berwind- White 
Coal  Min.  Co.  v.  Wadsworth,  27  App.  Div.  550,  50  N.  Y.  Supp.  501  (dissenting 
opinion ) ,  on  such  power,  in  absence  of  express  legislative  authority. 
—  Lease  to  corporation  or  individual. 

Cited  in  Bradford,  E.  &  C.  R.  Co.  v.  New  York,  L.  E.  ft  W.  R.  Co.  16  N.  T. 
S.  R.  208,  1  N.  Y.  Supp.  363  ( dissenting  opinion ) ,  on  power  of  one  railroad  com- 
pany to  lease  its  road  to  another  railroad  company;  Re  New  York,  !«.  &  W.  R.  Co. 
35  Hun,  220,  holding  fact  that  railroad  company  has  leased  its  road  to  a  foreign 
railroad  corporation,  does  not  prevent  lessor  company  from  applying  to  take 
lands  necessary  to  carry  on  the  business. 

Distinguished  in  WoodruflF  v.  Erie  R.  Co.  93  N.  Y.  609  (reversing  25  Hun. 
246),  holding  lessee,  who  under  a  lease  from  railroad  company  to  an  individual, 
has  had  possession  and  use  of  the  road,  is  estopped  from  questioning  validity 
of  the  lease  in  action  to  recover  the  rent;  Gere  v.  New  York  C.  &  H.  R,  R.  Co. 
19  Abb.  N.  C.  193;  Fisher  v.  Metropolitan  Elev.  R.  Co.  34  Hun,  433,— holding, 
by  statute,  such  company  may  lease  its  road  to  another  railroad  corporation. 
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«  Continuation  of  diarter  obligations. 

Cited  in  Welden  Nat.  Bank  v.  Smith,  30  C.  C.  A.  133,  57  U.  S.  App.  136,  86 
Fed.  398,  holding  railroad  leasing  its  road,  rolling  stock  and  franchises  to 
another  company  remains  responsible  to  public  for  acts  and  defaults  of  lessee 
in  operating  the  road;  Lee  v.  Southern  P.  R.  Co.  116  Cal.  97,  68  A.  S.  R.  140, 
58  L.R.A.  71,  47  Pac.  932,  interpreting  constitutional  provision  against  discharge 
of  franchise  obligation  by  alienation  of  franchise  as  limitation  and  not  a  grant 
of  power;  National  Bank  v.  Atlantic  &  C.  Air  Line  R.  Co.  25  S.  C.  216,  holding 
railroad  cannot,  by  lease  of  its  road  to  another  company,  release  itself  from 
liability  for  goods  received  by  its  line  for  carriage  and  not  delivered;  Central 
4c  M.  R.  Co.  V.  Morris,  68  Tex.  49,  3  S.  W.  457,  denying  the  power,  in  absence  of 
legislative  authority  to  cast  oflf  such  obligations;  dinger  v.  Chesapeake  &  0. 
R.  Co.  128  Ky.  736,  15  L.R.A.(N.S.)  998,  109  S.  W.  315,  holding  that  leaae  au- 
thorized by  law  will  not  release  railroad  from  failure  to  discharge  charter  obli- 
gations, unless  statute  contains  provision  to  that  effect. 

Liability  of  railroad  company  for  injuries  caused  by  lessee's  or  user's 
negligent  operation  of  road. 

Cited  in  Murray  v.  Lehigh  Valley  R.  Co.  66  Conn.  512,  32  L.R.A.  639,  34  Atl. 
506,  holding  railroad  company  cannot  relieve  itself  from  obligations  to  passengers 
by  placing  its  engine  and  cars  under  control  of  employees  of  another  railroad 
company,  pursuant  to  contract  between  the  two  companies;  Chattanooga,  R. 
A  C.  R.  Co.  V.  Liddell,  85  Ga.  482,  21  A.  S.  R.  169,  11  S.  E.  833,  holding  railroad 
company  entrusting  operation  of  railroad  to  construction  companies  is  liable  for 
injuries  caused  by  construction  company's  negligent  operation  of  the  road; 
A.  Backus,  Jr.  &  Sons  v.  Detroit  Western  Transit  Junction  R.  Co.  71  Mich.  645, 
40  N.  W.  60,  holding  the  operation  of  a  railroad  by  leasee  does  not  change  the 
relations  of  the  original  company  to  the  public;  Palmer  v.  Utah  &  N.  R.  Co. 
^  Idaho,  382,  16  Pac.  553;  Aycock  v.  Raleigh  &  A.  Air  Liiie  R.  Co.  89  N.  C.  321,— 
holding  railroad  company  leasing  or  permitting  use  of  its  road  by  another 
xiompany  is  liable  for  mismanagement  of  train  in  charge  of  latter's  servants; 
Harden  v.  North  Carolina  R.  Co.  129  N.  C.  354,  85  A.  S.  R.  747,  56  L.R.A.  784, 
40  S.  E.  184,  holding  lessor  of  railroad  liable  for  lessee's  negligent  operation  of 
the  road;  Townsend  v.  Rackham,  62  Hun,  231,  22  N.  Y.  Supp.  878,  denying  lia- 
bility where  the  lease  was  authorized  by  statute;  Muntz  v.  Algiers  Sl  G.  R.  Co. 
Ill  La.  423,  100  A.  S.  R.  495,  64  L.R.A.  222,  35  So.  624;  McCoy  v.  Kansas  City 
«t.  J.  &  C.  B.  R.  Co.  36  Mo.  App.  445;  Latham  v.  Boston,  H.  T.  A  W.  R.  Co.  SB 
Hun,  265 ;  Durfee  v.  Johnstown,  G.  &  K.  Horse  R.  Co.  71  Hun,  279,  24  N.  Y.  Supp. 
1016;  Lakin  v.  Willammette  Valley  &  Coast  R.  Co.  13  Or.  436,  67  A.  R.  25,  11 
Pac.  68, — sustaining  the  liability;  Ft.  Worth  Street  R.  Co.  v.  Ferguson,  9 
Tex.  Civ.  App.  610,  29  S.  W.  61,  holding  street  railway  company  liable  for  personal 
injury  caused  by  lessee's  negligence;  Hukill  v.  Maysville  &  B.  S.  R.  Co.  72 
Fed.  745,  holding  where  railroad  leases  its  line,  without  legal  authority,  though 
the  lease  is  void,  a  servant  of  the  lessee  railroad,  whose  rights  depend  only  upon 
contract,  and  not  upon  any  public  duty,  cannot  recover  against  lessor  for  injuries 
•caused  by  lessees*  negligent  operation  of  the  road;  Johnson  v.  Southern  P.  R.  Co. 
154  Cal.  285,  97  Pac.  520,  holding  that  railroad  can  relieve  itself  from  liability  for 
negligence  in  operating  road  by  showing  lease  made  by  legislative  authority. 

Cited  in  reference  note  in  62  A.  D.  617,  on  liability  of  railroad  company  for 
negligence  of  its  lessees. 

Cited  in  notes  in  71  A.  D.  295,  296,  on  liability  of  railroada  for  torts  of  their 
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lessees;  44  L.R.A.  739;  66  L.R.A.  143;  48  A.  R.  580,— on  railroad's  liability  for 
lessee's  negligence;  68  A.  S.  R.  148,  on  liability  of  lessor  of  railway  to  persons 
otiier  than  tlie  lessee;  37  L.R.A.  83,  on  responsibility  of  grantee  of  public  fran- 
chises for  acts  of  servants  of  lessee  in  possession  under  unauthorized  contract; 
44  L.R.A.  742,  746,  748,  on  effect  of  authority  to  lease  railroad  on  lessor's  lia- 
bility for  injuries  caused  by  negligence  of  lessee. 

Distinguished  in  Cain  v.  Syracuse,  B.  &  N.  Y.  R,  Co.  27  App.  Div.  376,  50 
N.  Y.   Supp.   1,  denying  liability  where  contract  allowing  use  of  the  road  by 
another  company  was  authorized  by  statute. 
Duty  of  railroad  to  perform  public  functions. 

Cited  in  People  v.  New  York,  L.  E.  &  W.  R.  Co.  40  Hun,  570,  holding  duty  to 
furnish  suitable  passenger  and  freight  houses  at  a  station  may  be  enforced  by 
mandamus;  People  v.  New  York  C.  &  H.  R.  R.  Co.  28  Hun,  543,  3  N.  Y.  CIt. 
Proc.  Rep.  11,  2  N.  Y.  Civ.  Proc.  Rep.  (McCarty)  345,  upholding  power  of  state 
to  compel  railroad  corporation  to  discharge  its  duties  by  mandamus. 

30  AM.  REP.  575,  FULLER  ▼.  JEWETT,  80  N.  Y.  46. 
Liability  of  master  for  his  negligence  to  servant  where  negligence  of 
fellow-servants  contributed  to  the  injury. 

Cited  in  Shiner  v.  Russell,  6  N.  Y.  S.  R.  78,  holding  the  master  liable;  Dough- 
erty V.  Rome,  W.  &  0.  R.  Co.  45  N.  Y.  S.  R.  154,  18  N.  Y.  Supp.  841,  holding  if 
fellow  servant's  negligence  contributed  to  servant's  injury,  that  would  not  re- 
lieve the  railroad  company  from  result  of  its  failure  to  keep  its  cars  in  safe  con- 
dition for  use  of  its  employees;  Stringham  v.  Stewart,  100  N.  Y.  616.  3  K.  E. 
480,  holding  master  furnishing  dangerous  and  defective  machine  is  not  excused 
from  liability  for  injury  to  servant,  by  the  fact  that  the  negligence  of  a  fellow 
servant  co-operated  in  producing  the  injury;  Pittsburgh,  C.  &  St.  L.  R,  Co.  v. 
Henderson,  37  Ohio  St.  549,  holding  in  action  against  railroad  by  one  of  its  em- 
ployees for  personal  injuries  sustained  by  dangerous  enforcement  of  unreasonable 
order  made  by  the  company's  superintendent  as  to  management  of  a  train,  the 
fact  that  the  employee's  fellow  servant  caused  the  injury,  is  no  defense  to  the 
action;  Chiavaroli  v.  Union  Bag  &  Paper  Co.  131  App.  Div.  372,  115  N.  Y.  Supp. 
327,  holding  that  co-operation  of  negligence  of  fellow  servant  with  that  of 
master  does  not  excuse  latter. 
Delegability  of  duties  of  master  towards  servant. 

Cited  in  Glasso  v.  National  S.  S.  Co.  27  App.  Div.  169,  50  N.  Y.  Supp.  417,  deny- 
ing the  right  to  delegate  absolute  duty  for  safety;  Burns  v.  Merchants'  &  P. 
Oil  Co.  26  Tex.  Civ.  App.  223,  63  S.  W.  1061,  holding  master's  duty  to  protect 
servant  is  nonassignable  and  he  is  liable  for  the  negligence  of  person  entrusted 
with  such  duty. 

Cited  in  notes  in  41  L.R.A.  118,  on  nonassignability  of  employer's  duty  as  to 
inspection;   41   L.R.A.  122,  on  assignability  of  master's  duty  of  inspection  as 
dependent  upon   distinction  between  the  furnishing  and   the  use  of   agencies; 
54  L.R.A.  79,  on  nondelegable  duties  of  master  as  to  defective  locomotives. 
Liability  of  master  for  negligence  of  servants  in  providing  for  safety. 

Cited  with  special  approval  in  O'Donnell  v.  East  River  Gas  Co.  91  Hun,  184, 
30  N.  Y.  Supp.  288,  holding  master's  duty  to  furnish  his  employees  with  proper 
appliances  cannot  be  delegated  so  as  to  relieve  the  master  from  liability. 

Cited  in  Higgins  v.  Williams,  114  Cal.  176,  45  Pac.  1040;  Denver  &  R.  G.  R. 
Co.  V.  Sipes,  26  Colo.  17,  55  Pac.   1093;   Hillis  v.  Hine,  11  N.  Y.  S.  R.  656; 
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Indiana  Car  Co.  v.  Parker,  100  Ind.  181, — holding  master's  duty  of  providing 
safe  and  suitable  machinery  for  use  of  his  employees,  and  of  keeping  it  in 
safe  condition,  cannot  be  delegated  to  an  agent  so  as  to  relieve  himself  of  liability 
for  injuries  to  employees  caused  by  neglect  of  such  duties;  Courtney  v.  Cornell, 
17  Jones  &  S.  286,  holding  master  employing  a  foreman  to  rig  a  derrick  is 
liable  for  injury  to  servant  caused  by  foreman's  negligence  in  so  doing;  Dervin 
v.  Herman,  23  Jones  &  S.  274,  holding  master,  employing  person  to  repair  de- 
fective elevator,  is  liable  for  injuries  to  servant  caused  by  such  person's  leaving 
the  elevator  in  unsafe  condition;  Baltimore  &  0.  R.  Co.  v.  Henthorne,  19  C.  C.  A. 
623,  43  U.  S.  App.  113,  73  Fed.  634;  Mann  v.  Delaware  &  H.  Canal  Co.  91  N.  Y. 
495, — holding  master  delegating  his  duty  to  use  due  care  in  selecting  com- 
petent fellow  servants  to  another  is  liable  for  the  latter's  negligent  performance 
of  such  duty;  Fox  v.  LeComte,  2  App.  Div.  61,  37  N.  Y.  Supp.  316,  holding  master 
entrusting  his  duty  to  provide  safe  appliances  for  his  servant  to  a  machinist  is 
liahle  for  the  latter's  neglect;  Webber  v.  Piper,  38  Hun,  353  (dissenting  opinion), 
on  same  point;  Eaton  v.  New  York  C.  &  H.  R.  R.  Co.  163  N.  Y.  391,  79  A.  S.  R. 
600,  57  N.  E.  609;  Kain  v.  Smith,  25  Hun,  146,— holding  master  delegating  his 
duty  to  furnish  safe  machinery  or  appliances  to  employees  is  liable  for  his 
agent's  default  of  such  duty;  Fraker  v.  St.  Paul,  M.  &  M.  R.  Co.  32  Minn. 
54,  19  N.  W.  349;  Stauber  v.  McEntee,  29  Jones  &  S.  338,  19  N.  Y.  Supp.  900,— 
on  same  point;  Re  California  Nav.  &  Improv.  Co.  110  Fed.  670;  Bagley  v.  Con- 
solidated Gas  Co.  13  Misc.  6,  34  N.  Y.  Supp.  187, — ^holding  if  master  delegates 
duty  of  providing  safe  place  of  work  for  servant  to  another  servant,  the  master  is 
liable  for  negligence  in  its  performance;  Northern  P.  R.  Co.  v.  Herbert,  116  U.  S. 
642,  29  L.  ed.  755,  6  Sup.  Ct.  Rep.  590;  Gerrish  v.  New  Haven  Ice  Co.  63  Conn. 
9,  27  Atl.  235;  Ford  v.  Lake  Shore  &  M.  S.  R.  Co.  124  N.  Y.  493,  12  L.R.A. 
454,  26  N.  E.  liOl;  Anderson  v.  Bennett,  16  Or.  515,  8  A.  S.  R.  311,  19  Pac. 
765, — holding  master  liable  for  negligent  performance  of  duty  he  owes  his 
servants,  by  person  with  whom  he  entrusts  such  duty;  Howard  v.  Denver  &  R.  G. 
R.  Co.  26  Fed.  837;  Delaney  v.  Hilton,  18  Jones  &  S.  341,— on  same  point; 
Wellston  Coal  Co.  v.  Smith,  65  Ohio  St.  70,  87  A.  S.  R.  547,  55  L.R.A.  99,  61 
N.  E.  143,  holding  duties  of  mine  boss  cannot  be  delegated  so  as  to  relieve  coal 
company  from  liability  for  negligence  in  discharge  of  duties  of  mine  boss. 

Cited  in  notes  in  54  L.R.A.  134,  on  master's  nonliability  for  negligence  of 
fellow  servants  in  transmission  of  master's  orders;  63  L.R.A.  231,  on  official 
liability  of  receivers  for  torts  or  negligence  of  servants. 

Distinguished  in  Hart  v.  New  York  Floating  Dry  Dock  Co.  16  Jones  &  8. 
460,  denying  master's  liability  for  death  of  servant  caused  by  negligence  of  fellow 
servant  not  acting  as  alter  ego  of  the  master. 
—  As  to  railroad  engines  and  cars. 

Cited  in  Indiana,  I.  &  I.  R.  Co.  v.  Snyder,  140  Ind.  647,  39  N.  E.  912,  holding 
railroad  company  liable  for  injuries  to  a  section  hand  caused  by  defective  hand 
car  handle  made  and  put  in  place  by  the  company's  carpenter  with  knowledge  of 
its  defect;  McDonald  v.  Michigan  C.  R.  Co.  108  Mich.  7,  65  N.  W.  597,  on 
liability  of  railroad  company  appointing  engineer  to  apprise  it  of  defective  con- 
dition of  locomotive  for  injuries  to  engineer's  fellow  servant  caused  by  such 
engineer's  neglect  of  such  duty;  Dewey  v.  Detroit,  G.  H.  &  M.  R.  Co.  97  Mich. 
329,  37  A.  S.  R.  348,  22  L.R.A.  292,  56  N.  W.  756,  on  liability  of  railroad  com- 
pany to  brakeman  injured  by  neglect  of  the  company's  inspector  to  inspect  brakei 
and  appliances  on  the  cars. 
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DUtinguished  in  McDonald  v.  New  York  C.  &  H.  R.  R.  Co.  63  Hun,  587, 18  N. 
Y.  Supp.  609,  holding  railroad  company  not  liable  for  death  of  its  flagman  eao^ 
by  negligence  of  engineer  in  failing  to  have  his  engine  repaired,  if  the  engineer 
is  a  fellow  servant  of  the  flagman,  and  the  engine  was  inspected  by  the  com- 
pany's expert  on  the  same  day  and  found  in  good  condition;  Slater  v.  Jewett, 
85  N.  Y.  61,  39  A.  R.  627,  holding  negligent  transmission  of  train  orders  was 
*  fellow  servant's  act  and  rule  as  to  provision  of  safety  did  not  apply. 

—  Duty  of  Inspection. 

Referred  to  as  leading  case  in  McKnight  v.  Brooklyn  Heights  R.  Co.  23  Misc. 
527,  51  N.  Y.  Supp.  738,  holding  master's  duty  to  inspect  harness  of  street  car 
horse  driven  by  its  servant  cannot  be  delegated  to  "head  changer"  and  his  assist- 
ants, although  competent  persons,  and  the  master  is  liable  for  negligent  perform- 
ance of  such  duty  by  such  employees. 

Cited  in  Byrne  v.  Eastmans  Co.  163  N..Y.  461,  67  N.  E.  738,  holding  master 
committing  his  duty  to  inspect  appliance  used  by  servant  to  another  is  liable 
for  the  latter's  default;  Franck  v.  American  Tartar  Co.  91  App.  Div.  571,  87 
N.  Y.  Supp.  219,  holding  master  cannot  delegate  duty  of  inspection  to  an  em- 
ployee, so  as  to  relieve  himself  from  liability  for  such  employee's  failure  to  prop- 
erly perform  that  duty;  Dittman  v.  Edison  Electric  Illuminating  Co.  87  App. 
Div.  68,  83  N.  Y.  Supp.  1078,  on  same  point;  Union  P.  R.  Co.  v.  Daniels,  152 
U.  S.  684,  38  L.  ed.  597,  14  Sup.  Ct.  Rep.  756,  holding  railroad  company  delegat- 
ing duty  to  inspector  of  seeing  that  wheels  of  train  of  freight  cars  are  in  safe 
condition  is  liable  to  its  brakeman  injured  by  inspector's  negligent  performance  of 
such  duty. 

—  Inspection  of  boilers  for  safety. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  T.  Ward,  147  Ind.  256,  45  N.  E. 
325,  holding  it  for  jury  on  the  evidence  to  say  whether  an  inspection  for  broken 
stay  bolts  was  a  fulfillment  of  proper  care  by  master;  Woods  v.  Chicago  &  G. 
T.  R.  Co.  108  Mich.  396,  66  N.  W.  328,  holding  railroad  company  liable  for  in- 
juries to  engineer  caused  by  explosion  of  locomotive  boiler  because  of  the  failure 
of  the  company's  inspector  to  properly  inspect  the  boiler;  Egan  v.  Dry  Dock, 
E.  B.  &  B.  R.  Co.  12  App.  Div.  556,  42  N.  Y.  Supp.  188,  holding  if  master's  duty 
of  inspection  of  a  boiler  was  negligently  performed,  even  by  a  competent  inspector, 
the  master  would  still  be  liable. 
Who  are  fellow-servants. 

Cited  in  The  City  of  Alexandria,  17  Fed.  390,  denying  liability  of  owners  of  a 
vessel  for  injury  to  a  seaman  caused  by  negligence  of  his  associates  of  unequal- 
grade;  Fink  V.  Des  Moines  Ice  Co.  84  Iowa,  321,  51  N.  W.  155,  holding  person 
to  whom  master  delegates  duty  of  providing  his  employees  with  suitable  appli- 
ances for  their  work  is  not  a  fellow  servant  of  the  employees  within  rule  appli- 
cable to  injuries  caused  by  fellow  servants;  Jaques  v.  Qreat  Falls  Mfg.  Co.  66 
N.  H.  482,  13  L.R.A.  824,  22  Atl.  552,  holding  a  loom-flxer  in  a  cotton  miU, 
whose  duty  is  to  keep  looms  in  repair,  is  not  fellow  servant  of  the  weavers  ^n- 
ployed  at  the  looms,  within  rule  that  master  is  not  liable  for  injuries  caused  b? 
fellow  servant's  negligence;  Gunter  v.  Graniteville  Mfg.  Co.  18  S.  C.  262,  44  A.  B. 
^73,  holding  a  workman,  employed  by  cotton  manufacturer  to  keep  machinery  of 
mill  in  order  and  repair,  is  not  a  fellow  servant  with  a  weaver  in  the  factory 
so  as  to  exempt  the  employer  from  liability  for  injury  to  the  weaver  caused  by 
negligence  of  such  workman;  Cadden  v.  American  Steel  Barge  Co.  88  Wis.  409, 
60  N.  W.  800,  holding  a  riveter  on  whaleback  vessel  and  acaffold  builders  sup- 
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plied  for  the  riveters  by  defendant  and  who  placed  the  scaffolds  in  position  under 
his  direction  without  assistance  from  the  riveters,  are  not  fellow  servants; 
Clavin  V.  William  Tinkham  Co.  29  R.  I.  699,  132  A.  S.  R.  836,  73  Atl.  392,  hold- 
ing that  loom-fixer  was  not  fellow  servant  of  person  running  loom. 

Cited  in  notes  in  53  A.  R.  46 ;  1  A.  S.  R.  33 ;  36  A.  D.  289, — on  who  are  fellow 
servants;  75  A.  S.  R.  696,  on  persons  performing  master's  duties  as  vice  prin- 
cipals; 75  A.  S.  R.  636,  on  superintendents  as  vice  principals;  54  L.R.A.  164, 
on  employyes  engaged  in  repairing  as  coservants  of  each  other. 
Liability  of  master  for  unsafe  machinery  or  facilities  furnished  for  use 
of  servant. 

Followed  in  Millott  v.  New  York  &  N.  E.  R.  Co.  46  N.  Y.  S.  R.  145,  19  N.  Y. 
Supp.  122,  sustaining  recovery  by  brakeman  pinched  between  drawheads  of 
unequal  height. 

Cited  in  Smith  v.  Peninsular  Car  Works,  60  Mich.  601,  1  A.  S.  R.  542,  27 
N.  W.  662,  holding  if  employee  received  no  notice  or  had  no  knowledge  of  perils 
incident  to  is  employment,  he  cannot  be  charged  with  contributory  negligence 
in  case  of  injury;  Herbert  v.  Northern  P.  R.  Co.  3  Dak.  38,  13  N.  W.  349;  Tierney 
V.  Minneapolis  &  St.  L.  R.  Co.  33  Minn.  311,  53  A.  R.  35,  23  N.  W.  229,— 
holding  it  is  railroad  company's  duty  to  provide  safe  and  proper  machinery  and 
instrumentalities  for  its  employees,  and  to  keep  them  so;  Rigdon  v.  Allegany 
Lumber  Co.  37  N.  Y.  S.  R.  514,  13  N.  Y.  Supp.  871,  holding  employees  have 
right  to  assume  that,  so  far  as  ordinary  diligence  can  accomplish  it,  the  master's 
premises  and  appliances  are  safe;  Kain  v.  Smith,  80  N.  Y.  458,  holding  master 
liable;  Dervin  v.  Herman,  23  Jones  &  S.  274,  holding  master  liable  for  injuries  to 
servant  caused  by  defective  condition  of  an  elevator  used  by  the  servant  in 
performance  of  his  duties;  Larmore  v.  Crown  Point  Iron  Co.  101  N.  Y.  391, 
54  A.  R.  718,  4  N.  E.  752,  on  duty  of  employer  to  exercise  reasonable  care  in 
providing  safe  machinery  and  appliances  for  his  servant's  use;  Goodrich  v. 
New  York  C.  &  H.  R.  R.  Co.  116  N.  Y.  398,  15  A.  S.  R.  410,  5  L.R.A.  750,  22 
N.  E.  397,  holding  railroad  liable  for  injuries  to  its  brakeman  caused  by  de- 
fects in  cars  of  another  company  which  it  used  upon  its  road  if  such  defects 
would  be  discovered  by  ordinary  inspection;  Jones  v.  New  York  C.  &  H.  R.  Co. 
28  Hun,  364,  holding  railroad  liable  for  death  of  its  brakeman  caused  by  defective 
rung  used  in  ladder  at  side  or  end  of  a  freight  car;  Near  v.  Delaware  &  H, 
Canal  Co.  32  Hun,  557,  holding  railroad  company  liable  for  death  of  its  brake- 
man  caused  by  its  failure  to  keep  its  track  in  good  repair;  Bailey  v.  Delaware  & 
H.  Canal  Co.  27  App.  Div.  305,  50  N.  Y.  Supp.  87,  denying  master's  liability  to  an 
employee  crushed,  while  coupling  two  cars,  by  timber  projecting  over  one  of  them, 
through  negligence  in  loading  it;  Van  Tassell  v.  New  York,  L.  E.  &  W.  R.  Co. 
1  Misc.  299,  20  N.  Y.  Supp.  708,  48  N.  Y.  Supp.  767,  holding  it  duty  of  rail- 
road company  to  maintain  foot  rest  of  brakestep  on  freight  car  in  a  condition 
^t  and  suitable  for  purpose  of  its  use;  Umback  ▼.  Lake  Shore  &  M.  S.  R.  Co.  83 
Ind.  191;  Kerrigan  v.  Hart,  40  Hun,  389;  Griffiths  v.  New  Jersey  &  N.  Y.  R.  Co. 
5  Misc.  320,  25  N.  Y.  Supp.  812, — denying  liability  of  master  insurer  of  sufficiency 
or  safety  of  the  machinery  or  facilities  furnished  for  servant's  work,  but  hold- 
ing him  liable  for  exercise  of  reasonable  care  in  that  respect;  Pennsylvania  Co. 
▼.  Long,  94  Ind.  250;  Probst  v.  Delamater,  100  N.  Y.  266,  3  N.  E.  186,— 
on  same  point;  Devlin  v.  Smith,  89  N.  Y.  470,  42  A.  R.  311,  11  Abb,  N.  C.  322 
(reversing  25  Hun,  206  in  part),  holding  if  injury  to  an  employee  results  from 
•defective  implements  used  in  his  work,  knowledge  of  the  defects  must  be  brought 
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home  to  employer,  or  proof  given  that  he  omitted  exercise  of  proper  care  to  dis- 
cover it,  iu  order  to  render  him  liable;  HoUa  v.  New  York  C.  &  H.  R.  R.  Ca 
2  Silv.  Sup.  Ct.  698,  6  N.  Y.  Supp.  605,  25  N.  Y.  S.  R.  525,  holding  railroad 
company  not  liable  for  injury  to  brakeman  caused  by  defective  brake,  if  there 
is  no  showing  that  the  defect  was  known,  or  could  have  been  discovered  before 
the  accident  occurred;  Norfolk  A  W.  R.  Co.  v.  Ampey,  93  Va.  108,  25  S.  E.  226, 
holding  if  master  knows,  or  by  use  of  ordinary  care  would  have  known  of  defects 
in  the  machinery,  in  consequence  of  which  the  servant  is  injured,  he  is  liable; 
Preschel  v.  Chicago,  M.  &  St.  P.  R.  Co.  62  Wis.  338,  21  N.  W.  269  (dissenting 
opinion),  on  duty  of  master  to  furnish  employees  with  suitable  and  safe  machin- 
ery with  which  to  do  their  work;  Alabama  G.  S.  R.  Co.  v.  Carroll,  28  C.  C.  A. 
207,  52  U.  S.  App,  442,  84  Fed.  772,  on  same  point. 

Cited  in  reference  note  in  10  A.  S.  R.  752,  on  liability  of  master  for  injury 
to  servant  from  defective  machinery. 

Cited  in  notes  in  59  A.  R.  75,  79,  on  master's  duty  to  furnish  safe  appli- 
ances; 1  L.R.A.  699,  on  master's  duty  to  furnish  safe  machinery  and  tools: 
13  L.R.A.  375,  on  master's  duty  to  furnish  safe  tools  not  absolute;  54  L.R^.  41, 
45,  on  master's  responsibility  for  negligence  involving  breach  of  one  of  his 
personal  duties. 

Distinguished  in  Cregan  v.  Marston,  126  N.  Y.  568,  22  A.  S.  R.  854,  27  N.  E 
952,  denying  master's  liability  if  the  defects  in  the  machinery  or  appliances  aris*^ 
in  its  daily  use,  and  do  not  require  help  of  skilled  mechanics  to  repair,  but  which 
may  be  easily  repaired  by  the  workman  with  materials  with  which  he  is  sup- 
plied; Stowrbridge  v.  Brooklyn  City  R.  Co.  9  App.  Div.  129,  41  N.  Y.  Supp. 
128,  on  liability  of  master  for  breaking  of  defective  beam  on  an  elevated  rail- 
road structure,  used  by  a  workman  as  a  support  from  which  to  work;  McCone 
V.  Gallagher,  16  App.  Div.  272,  44  N.  Y.  Supp.  697,  denying  master's  liability 
for  injuries  to  employee  by  fall  of  scaffold  built  by  employees  as  part  of  their 
work;  Hanrahan  v.  Brooklyn  Elev.  R.  Co.  17  App.  Div.  588,  45  N.  Y.  Supp.  474, 
holding  master  not  liable  for  death  of  its  car  inspector  by  a  car  '^kicked"  ajrainst 
car  he  was  inspecting  through  failure  of  brake  on  the  colliding  car  to  work  where 
latter  car  was  properly  inspected  before  leaving  the  yard  and  found  to  be  in 
good  condition;  Pickett  v.  Atlas  S.  S.  Co.  1  N.  Y.  City  Ct.  Supp.  48,  denying 
master's  liability  in  absence  of  proof  that  servant's  injury  was  caused  by 
unsafe  machinery  and  appliances;  W.  R.  Trigg  Co.  v.  Lindsay,  101  Va.  193,  43 
S.  E.  349,  denying  liability  of  master  for  negligence  of  plaintiff's  fellow  servant 
while  assisting  plaintiff  in  the  erection  of  machinery,  and  not  in  its  use. 

—  Injury  from  defective  steam  boiler. 

Cited  in  McDonough  v.  Clonbrock  Steam  Boiler  Co.  113  App.  Div.  432,  99 
N.  Y.  Supp.  263,  on  liability  of  master  for  injury  to  servant  by  the  giving  away 
of  an  iron  gallery  which  is  a  constructive  part  of  a  boiler  which  servant  is  em- 
ployed to  construct  where  the  accident  was  caused  by  defective  riveting  done  at 
another  period  of  time  by  other  servants. 

Distinguished  in  Murphy  v.  Boston  &  A.  R.  Co.  88  N.  Y.  146,  42  A.  R.  240, 
holding  railroad  company  not  liable  for  death  of  its  servant  caused  by  ex- 
plosion of  locomotive  boiler  through  the  negligence  of  fellow  servants  where  the 
locomotive  was  placed  in  the  servant's  hands  for  repair  and  not  for  use. 

—  Liability  of  receiver  operating  railroad  or  plant. 

Cited  in  Graham  v.  Chapman,  33  N.  Y.  S.  R.  349,  11  N.  Y.  Supp.  319,  holding 
receiver  of  railroad  company  cannot  escape  liability  for  injuries  to  onployeet 
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owing  to  employment  of  insufficient  number  of  trackmen  to  keep  track  in  good 
repair  because  of  lack  of  funds  in  his  hands. 

Cited  in  note  in  15  L.R.A.  262,  on  liability  of  receiver  of  railroad  for  personal 
injuries  or  death  caused  by  its  operation. 

36  .V3f.  REP.  579,  SPINETTI  v.  ATLAS  S.  S.  CO.  80  N.  Y.  71. 
Theft  of  property  on  vessel  by  crew  as  barratry. 

Cited  in  The  Saratago,  20  Fed.  860,  on  theft  committed  by  ship's  employees  as 
being  within  exemption  from  loss  by  "thieves  or  robbers;"  The  Manitoba,  104 
Fed.  145,  holding  unsuccessful  attempt  by  crew  at  theft  is  not  barratry. 
Right  of  carrier  to  limit  its  liability. 

Cited  in  Pearsall  v.  Western  U.  Teleg.  Co.  124  N.  Y.  256,  21  A.  S.  R.  662, 
26  N.  E.  534,  on  such  right. 

Cited  in  notes  in  32  A.  D.  497,  on  power  of  common  carrier  to  limit  his  lia- 
bility; 38  A.  D.  425,  on  effect  of  particular  stipulations  in  bill  of  lading; 
42  L.  ed.  U.  S.  689,  on  validity  of  contracts  exempting  carriers  from  liability  for 
their  own  negligence  or  that  of  their  servants. 

Disapproved  in  Liverpool  &  G.  VV.  Steam  Co.  v.  Phoenix  Ins.  Co.  129  U.  S.  397, 
32  L.  ed.  788,  9  Sup.  Ct.  Rep.  469,  holding  carrier  by  sea  cannot,  by  stipulation 
with  shipper,  exempt  itself  from  all  responsibility  for  loss  or  damage  by  perils 
of  the  sea,  arising  from  negligence  of  the  officers  or  crew. 

36   AM.   REP.    582,    PATTISON  v.    SYRACUSE  NAT.  BANK,    80  N.   Y. 

82. 

Power  of  national  banks  to  act  as  gratuitous  bailee  of  deposits. 

Cited  in  Movius  v.  Lee,  30  Fed.  298,  on  the  liberal  rule  of  construction  of  th« 
powers  under  national  bank  act;  Ouderkirk  v.  Central  Nat.  Bank,  119  N.  Y.  263, 
23  N.  E.  875;  Ouderkirk  v.  Central  Nat.  Bank,  52  Hun,  1,  4  N.  Y.  Supp.  734,— 
sustaining  the  power. 

Liability  of  bank  for  loss  of  special  deposit  received  by  it  as  gratuitous 
bailee. 

Cited  in  Merchants'  Nat.  Bank  v.  Guilmartin,  88  Ga.  797,  17  L.R.A.  322, 
15  S.  E.  831,  on  liability  of  bank  for  gross  negligence  of  its  cashier  in  respect 
to  the  deposit. 

Cited  in  notes  in  38  A.  S.  R.  778,  780,  784,  on  liability  of  banks  as  bailees  of 
special  deposits;  38  A.  S.  R.  786,  on  liability  of  bank  when  officer  misappro- 
priates special  deposit;  32  L.R.A.  775,  on  care  required  of  bank  in  keeping  special 
deposit;  3  E.  R.  C.  624,  on  liability  of  bank  for  loss  of  property  received  for 
gratuitous  safe  keeping. 
Liability  of  gratuitous  bailee  for  loss  of  property. 

Cited  in  Patriska  v.  Kronk,  57  Misc.  552,  109  N.  Y.  Supp.  1092,  holding  gratui- 
tous bailee  of  money  for  its  loss  through  his  gross  negligence. 

Distinguished  in  McKillop  v.  Reich,  76  App.  Div.  334,  78  N.  Y.  Supp.  485, 
holding  him  liable  for  value  of  goods  left  with  him  which  he  failed  to  give  up  on 
demands  and  gives  no  reason  for  such  refusal. 
Bank  as  bound  by  acts  of  its  officers. 

Cited  in  reference  note  in  53  A.  D.  585,  as  to  when  bank  is  bound  by  acts  of 
ita  officers. 
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Liability  of  bailee  for  loss  or  nondeliTery  of  bailed  property* 

Cited  in  First  Nat.  Bank  v.  First  Nat  Bank,  116  Ala.  520,  22  So.  976, 
on  liability  of  bailee  for  failure  to  redeliver  the  property  where  he  has  not  nsed 
due  care  in  respect  to  it;  Ouderkirk  v.  Central  Nat.  Bank,  119  N.  Y.  263,  23  N.  E. 
875,  holding  he  must  redeliver  to  owner  upon  request  when  purpose  of  the  bail- 
ment is  satisfied. 

Theft  of  bailees  property  with  that  of  bailor  aa  evidence  against  negU* 
gence. 

Cited  in  Ouderkirk  v.  Central  Nat  Bank,  119  N.  Y.  263,  23  N.  E.  875,  on  such 
circumstances  as  not  conclusive  evidence  of  bailee's  exercise  of  due  care;  Pat- 
riska  v.  Kronk,  57  Misc.  552,  109  N.  Y.  Supp.  1092,  on  same  point. 
Laws  relating  to  national  banks. 

Cited  in  National  Bank  v.  Burr,  27  Hun,  109,  on  identity  of  laws  relating  to 
state  and  national  banks. 

86  AM.  REP.  595,  FISHKIIJ:i  SAV.  INST.  T.  NATIONAIi  BAlfK,  80  N. 
Y.  162. 

Liability  of  bank  for  nnanthorized  act  of  its  officers. 

Cited  in  Binghamton  Trust  Co.  v.  Auten,  68  Ark.  299,  82  A.  S.  R.  295,  67  S.  W. 
1105,  holding  bank  liable  for  false  representations  of  its  president  as  to  solvency 
of  maker  of  certain  notes,  made  during  course  of  his  employment  to  induce  sale 
of  the  notes;  Smith  v.  Anderson,  67  Hun,  72,  10  N.  Y.  Supp.  278,  affirming  lia- 
bility of  a  bank  whose  president  deposits  in  the  bank,  and  thereafter  draws  out 
and  converts  to  his  own  use,  the  money  of  a  third  person. 

Cited  in  reference  notes  in  8  A.  S.  R.  636,  on  binding  effect  on  bank  of  cash- 
ier's acts  and  declarations;  9  A.  S.  R.  471,  on  liability  of  national  bank  to  sav- 
ings bank  for  bonds  of  latter  pledged  for  advances  to  former  by  officer  common 
to  both  banks. 

Cited  in  note  in  29  L.R.A.(N.S.)  663,  on  imputation  of  knowledge  of  person- 
ally interested  officers  to  bank. 
—  Savings  and  exchange  banks  conducted  together. 

Cited  in  Kelley  v.  Chenango  Valley  Sav.  Bank,  21  Misc.  240,  45  N.  Y.  Supp. 
651,  holding  where  savings  bank  and  a  national  bank  had  offices  in  same  room 
and  treasurer  of  the  former  was  cashier  of  latter,  and  former  issued  a  black  pass- 
book for  deposits  and  the  latter  a  white  one,  and  the  treasurer  gave  depos- 
itors black  pass-books  at  first  and  later  white  ones  with  assurance  that  they 
where  part  of  same  management,  the  savings  bank  was  liable  for  such  de- 
posits. 
liiability  of  principal  for  wrongful  acts  of  agent. 

Cited  in  McCord  v.  Western  Union  Teleg.  Co.  39  Minn.  181,  12  A.  S.  R.  636, 
1  L.R.A.  143,  39  N.  W.  315,  holding  telegraph  company  liable  for  fraud  an! 
misfeasance  of  agent,  in  sending  false  and  fraudulent  message,  prepared  by  him- 
self, over  its  line;  Kolzen  v.  Broadway  &  S.  Ave  R.  Co.  1  Misc.  148,  20  X.  Y. 
Supp.  700;  Duffus  v.  Schwinger,  7  Misc.  499,  27  N.  Y.  Supp.  949,— holding  prin- 
cipal liable  for  tortious  acts  of  agent  done  in  course  of  his  agency;  Lowndes  v. 
City  Nat.  Bank,  82  Conn.  8,  22  L.R.A.(N.S.)  408,  72  Atl.  150,  to  the  point  that 
where  there  is  duty  of  finding  out  and  knowing  negligent  ignorance  has  same 
effect  in  law  as  actual  knowledge. 

Cited  in  note  in  1  L.R.A.  145,  on  principals'  liability  for  agents'  fraudulent 
acts. 
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~  In  action  of  deceit  for  fraud  of  agent. 

Cited  in  Trankla  v.  McLean,  18  Misc.  221,  41  N.  Y.  Supp.  385,  holding  prin- 
eipal  liable. 

—  Acts  within  scope  of  agency. 

Cited  in  Kolzem  v.  Broadway  &  S.  Ave.  R.  Co.  48  N.  Y.  S.  R.  656,  20  N.  Y. 
Supp.  700,  holding  street  railway  company  liable  for  acts  of  its  servants  in 
causing  a  tortious  arrest;  Nash  v.  Minnesota  Title  Ins.  &  T.  Co.  159  Mass.  437, 
34  N.  £.  625,  holding  title  insurance  and  trust  company  bound  by  representations 
of  its  president  and  trust  officer  as  to  title  of  certain  realty;  Guilleaums  v. 
Rowe,  63  How.  Pr.  175,  16  Jones  &  S.  169,  holding  client  liable  for  illegal  is- 
suance of  execution  against  the  body  by  his  attorney;  Riley  v.  New  York,  L.  E. 
A  W.  R.  Co.  34  Hun,  97,  holding  railroad  company  bound  by  a  special  contract 
as  to  shipping  freight  made  by  its  agent  within  scope  of  his  authority. 
liiability  of  corporation  for  acts  of  its  agents. 

Cited  in  Bank  of  Batavia  v.  New  York,  L.  E.  &  W.  R.  Co.  33  Hun,  589,  on 
identity  of  its  liability  with  that  of  individuals. 

Cited  in  reference  note  in  47  A.  S.  R.  303,  on  liability  of  corporation  for  tort 
of  agent. 

Cited  in  note  in  1  LJI.A.  607,  on  corporation's  liability  for  its  agents'  acts. 

—  Fraud  of  agents. 

Cited  in  Dorsey  Mach.  Co.  v.  McCaffrey,  139  Ind.  545,  47  A.  S.  R.  290,  38  N. 
£.  208,  holding  corporation  liable  for  the  fraudulent  representations  of  its  pres- 
ident as  to  value  of  its  stock  and  its  solvency. 

86  AM.  REP.  600,  McVEANY  v.  NEW  YORK,  80  N.  Y.  185. 
Right  of  de  jare  officer  t6  emoulments  of  office. 

Cited  in  Skinner  v.  Cowley  County,  63  Kan.  557,  66  Pac.  635,  holding  an  un- 
authorized appointment  of  special  sheriff  and  execution  of  process  wrongfully 
issued  to  him  will  not  deprive  the  sheriff  of  the  emoluments  of  his  office,  and 
he  may  recover  from  county  the  compensation  earned  in  execution  of  the  process, 
and  for  which  payment  has  not  been  made;  Kreitz  v.  Behrensmeyer,  149  III.  496, 
24  L.R.A.  69,  36  N.  E.  983;  Nichols  v.  MacLean,  101  N.  Y.  526,  64  A.  R.  730,  5 
N.  E.  347, — holding  right  to  office  carries  with  it  right  to  its  emoluments;  An- 
drews V.  Portland,  79  Me.  484,  1  A.  S.  R.  280,  10  Atl.  458,  holding  person  hold- 
ing legal  title  to  office  of  city  marshall  has  legal  right  to  salary. 

Cited  in  note  in  13  L.R.A.  178,  on  right  of  officer  de  jure  to  salary  when  wrong- 
fully prevented  from  performing  duty. 
Right  of  de  facto  officer  to  fees  of  office. 

Cited  in  Stephens  v.  Campbell,  67  Ark.  484,  55  S.  W.  856,  holding  person  who 
has  acted  as  night  watchman  de  facto  of  a  city,  but  without  legal  title  to  the 
.office,  cannot  recover  fees  for  services  performed  as  such  night  watchman. 
liiablllty  of  manicipal  corporation  to  de  Jure  officer  for  salary,  fees  and 
emolnments  of  his  office. 

Cited  in  People  ex  rel.  Harper  v.  Adams,  46  N.  Y.  S.  R.  150,  18  N.  Y.  Supp.  896, 
on  right  of  skilled  laborer  in  city  water  works  department,  who  was  legally  dis- 
charged to  recover  back  pay  between  dates  of  his  discharge  and  reinstatement; 
Cross  V.  New  York,  123  App.  Div.  917,  107  N.  Y.  Supp.  942,  holding  city  liable 
for  salary  of  inspector  of  police  from  date  of  order  of  his  reinstatement. 
Am.  Rep.  Vol.  XVII.— 73. 
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—  Where  no  service  was  performed. 

Cited  in  O'Hara  v.  New  York,  46  App.  Div.  518,  62  N.  Y.  Supp.  146,  sustaining 
right  of  a  veteran  of  civil  war  to  recover  his  salary  for  period  during  which  he 
was  illegally  removed  from  his  position  where  no  one  was  appointed  in  his 
place  and  his  salary  had  not  been  paid  to  any  one  else;  Hogan  v.  Brooklyn,  4 
Silv.  Ct.  App.  426,  27  N.  E.  265;  Sullivan  v.  New  York,  33  Misc.  314,  67  N.  Y. 
Supp.  599, — ^holding  an  officer  illegally  removed  from  office  who  took  no  step* 
to  obtain  reinstatement,  and  who  performed  no  services  while  out  of  office,  iHit 
whose  duties  were  performed  by  another  who  was  paid  therefor,  cannot  recover 
salary  for  period  he  was  out  of  office;  Hogan  v.  Brooklyn,  126  N.  Y.  643,  27 
N.  E.  265,  same  as  to  a  fireman;  Van  Valkenburgh  v.  New  York,  49  App.  Div, 
208,  63  X.  Y.  Supp.  6,  holding  same  as  to  clerk  in  municipal  department;  Beard 
v.  Decatur,  64  Tex.  7,  53  A.  R.  735,  holding  where  city  authorities,  having  a  duly 
appointed  and  unqualified  city  treasurer,  place  the  city  money  with  the  mayor  for 
disbursement,  the  treasurer  has  right  of  action  for  the  amount  of  commissions 
he  would  have  received  had  he  disbursed  it. 

Distinguished  in  People  ex  rel.  Ryan  v.  French,  91  N.  Y.  265,  holding  board  of 
police  have  no  power  by  its  charter  to  make  deductions  from  patrolman's  sal- 
ary, while  detained  from  duty  for  sickness  or  injury  caused  by  discharge  of 
official  duty,  such  board  not  having  authority  to  fix  salary;  People  ex  rel.  Nu- 
gent v.  Police  Comrs.  27  Hun,  261,  upholding  right  of  4>olice  officer  to  recover 
salary  for  time  during  which,  by  reason  of  his  being  imprisoned  he  was  pre- 
vented from  discharging  the  duties  of  his  office;  Higgins  v.  New  York,  38  N.  Y. 
S.  R.  400,  14  N.  Y.  Supp.  554,  holding  laborer  in  city  employ,  who  was  discharge'l 
and  later  reinstated  because  he  was  a  civil  war  veteran  may  recover  his  wages 
for  time  be  was  deprived  of  such  employment. 

—  Necessity  of  establishment  of  right  to  office  or  salary. 

Cited  in  Walters  v.  New  York,  119  App.  Div.  464,  105  N.  Y.  Supp.  950,  hold- 
ing a  clerk  who  has  not  established  by  some  direct  proceeding  the  invalidity  of 
reduction  of  his  salary  by  which  he  fell  to  lower  grade  in  civil  service  classifi- 
cation, and  was  reinstated  to  his  former  office,  cannot  recover  amount  his  sal- 
ary was  reduced. 

Liability  of  mnnicipal  corporation  to  de  jare  officer  for  salary  of  an  office 
it  has  paid  to  de  facto  officer. 

Cited  in  Coughlin  v.  McElroy,  74  Conn.  397,  92  A.  S.  R,  224,  50  Atl.  1025, 
holding  city  paying  de  facto  officer  the  fees  of  his  office  before  judgment  of 
ouster,  is  not  liable  for  the  same  fees  to  the  de  jure  officer  after  his  title  ia 
legally  established;  State  ex  rel.  McDonald  v.  Newark,  58  N.  J.  L.  12,  32  Atl. 
384,  denying  the  liability;  El  Paso  County  v.  Rohde,  41  Colo.  258,  124  A.  S.  R 
134,  16  L.R«i.(N.S.)  794,  95  Pac.  551;  Henderson  v.  Glynn,  2  Colo.  App.  303, 
30  Pac.  265;  Chandler  v.  Hughes  County,  9  S.  D.  24,  67  N.  W.  946;  Brown  v. 
Tama  County,  122  Iowa,  745,  101  A.  S.  R.  296,  98  N.  W.  662;  State  ex  rel. 
Greeley  County  v.  Milne,  36  Neb.  301,  38  A.  S.  R.  724,  19  L.R.A.  689,  54  N.  W. 
521;  Gibbs  v.  Manchester,  73  N.  H.  265,  61  AtL  128;  Terhune  v.  New  York, 
88  N.  Y.  247,  42  A.  R.  248;  People  ex  rel.  Swinburne  v.  Nolan,  101  N.  Y.  539, 
5  N.  E.  446;  McManus  v.  Brooklyn,  25  N.  Y.  S.  R.  938,  5  N.  Y.  Supp.  424: 
Demarest  v.  New  York,  147  N.  Y.  203,  41  N.  E.  405  (affirming  74  Hun,  517,  2S 
N.  Y.  Supp.  585), — ^holding  payment  of  salary  of  office  to  de  facto  officer  dis- 
charging its  duties,  is  defense  to  action  by  de  jure  officer  against  municipality 
to  recover  the  same  salary;  Martin  v.  New  York,  176  N.  Y.  371,  68  N.  E.  640 
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(affirming  82  App.  Div.  35,  81  N.  Y.  Supp.  412),  holding  payment  to  de  facto 
clerk  is  good  defense  to  action  by  de  jure  clerk  for  salary  accruing  between  dated 
of  his  removal  and  reinstatement;  Stemmler  v.  New  York,  179  N.  Y.  473,  72 
N.  E.  581;  Monroe  v.  New  York,  28  Hun,  258, — denying  liability  where  salary 
was  paid  to  de  facto  officer  who  performed  the  duties  of  the  office;  Re  Grady,  16 
App.  Div.  504,  44  N.  Y.  Supp.  578,  holding  where  fiscal  officer  of  mimicipality 
has  paid  a  salary  to  person  de  facto  in  office  under  color  of  title  he  cannot  be 
compelled  by  mandamus  to  pay  the  salary  again  to  another  person  claiming  it; 
Grant  v.  New  York,  111  App.  Div.  160,  97  N.  Y.  Supp.  685,  denying  liability  to 
police  officer  for  amount  of  his  salary  during  period  of  his  dismissal  where  such 
salary  was  paid  to  de  facto  encumbent  of  the  office;  People  ex  rel.  Blair  y. 
Grout,  45  Misc.  505,  92  N.  Y.  Supp.  742,  holding  payment  to  de  facto  officer 
is  a  good  defense  to  an  action  brought  against  city  by  de  jure  officer  to  recover 
the  same  salary  after  he  has  acquired  or  regained  possession;  Walden  v.  Head- 
land, 156  Ala.  562,  47  So.  79;  Stearns  v.  Sims,  24  Okla.  623,  24  L..RA.(N.S.) 
475,  104  Pac.  44;  Sutliflfe  v.  New  York,  132  App.  Div.  831,  117  N.  Y.  Supp.  813,— 
holding  that  if  salary  is  paid  to  de  facto  officer  de  jure  officer  cannot  recover 
from  city  but  may  from  de  facto  officer. 

Cited  in  reference  note  in  41  A.  R.  134,  on  right  of  officer  de  jure  to  salary. 

Distinguished  in  People  ex  rel.  Blair  v.  Grout,  44  Misc.  526,  90  N.  Y.  Supp. 
122,  holding  by  statute,  that  civil  war  veterans  are  excepted  from  general  rule 
that  city  officer  illegally  removed  cannot  recover  the  salary  paid  to  his  succes- 
sor before  city  had  knowledge  that  the  removal  was  illegal;  Ransom  v.  Boston, 
192  Mass.  299,  78  N.  E.  481,  7  A.  &  E.  Ann.  Cas.  733,  holding  rule  that  pub- 
lic officer  de  jure  whose  salary  has  been  paid  to  officer  de  facto  must  estab- 
lish his  right  by  mandamus  to  recover  salary  does  not  apply  to  action  by  veteran 
against  city  for  its  refusal  to  employ  him  as  a  laborer  and  employing  nonvet- 
erans  to  his  exclusion. 
—  Where  payment  was  after  establishment  of  title. 

Cited  in  Scott  v.  Crump,  106  Mich.  288,  58  A.  S.  R.  478,  64  N.  W.  1,  holding 
municipality  liable  for  payment  of  salary  to  de  facto  officer  after  judgment  of 
ouster  against  him;  Jones  v.  Buffalo,  178  N.  Y.  45,  70  N.  E.  99  (affirming  79  App. 
Div.  328,  79  N.  Y.  Supp.  754),  holding  city  liable  for  salary  of  officer  illegally 
removed  if  it  pays  the  salary  to  a  person  after  order  of  court  vacating  the  offi- 
cer's discharge  and  adjudging  such  person  to  be  a  usurper;  Fylpaa  v.  Brown 
County,  6  S.  D.  634,  62  N.  W.  962,  holding  person  adjudged  to  be  a  legally  elected 
public  officer  and  who  has  qu^Jified  and  demanded  possession  of  his  office,  may 
recover  salary  from  municipality  although  it  has  been  paid  to  a  person  in  pos- 
session of  the  office;  Rasmussen  v.  Carbon  County,  8  Wyo.  277,  45  L.R.A.  295, 
56  Pac.  1098,  holding  county  liable  to  de  jure  officer  for  salary  of  office  to  which 
he  has  been  declared  legally  entitled  from  commencement  of  the  term. 
Noncontractual  nature  of  relation  existing  between  officer  and  govern- 
ment. 

Cited  in  Truesdale  v.  Rochester,  33  Hun,  574,  holding  relation  between  city  and 
its  police  justice  is  not  that  of  contracting  parties  in  respect  to  compensation 
so  as  to  preclude  common  counsel  from  altering  his  salary;  Metz  v.  Maddox, 
121  App.  Div.  147,  105  N.  Y.  Supp.  702,  on  office  as  not  being  the  property  of  the 
office  holder,  or  held  by  contract,  but  as  being  a  public  trust;  Erie  County  v. 
Jones,  17  N.  Y.  S.  R.  512,  1  N.  Y.  Supp.  557,  holding  unearned  salary  of  public 
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officer  is  in  no  sense  property,  and  it  may  be  changed  at  any  time  during  his 
term,  if  legislative  power  in  that  respect  is  unrestricted  by  Constitution;  Stein- 
son  V.  Board  of  Education,  49  App.  Div.  143,  63  N.  Y.  Supp.  128  (dissenting  opin- 
ion), on  necessity  of  rendition  of  official  services  in  order  to  recover  compensa- 
tion; Wilson  V.  New  York,  31  Misc.  693,  65  N.  Y.  Supp.  328,  holding  prospec- 
tive salary  of  New  York  city  department  clerk  may  be  reduced. 

Distinguished  in  People  ex  rel.  Murray  v.  McClave,  3  How.  Pr.  N.  S.  8,  sustain- 
ing power  of  legislature  which  fixes  salary  of  police  officers  to  deduct  two  dol- 
lars from  each  policeman's  salary  to  establish  life  insurance  fund  for  the  pol- 
ice department. 
Effect  of  Jadgment  of  ouster  against  incumbent  of  public  office. 

Cited  in  State  ex  rel.  Craig  v.  Woodson,  128  Mo.  497,  31  S.  W.  105,  holding 
judgment  of  ouster  divests  tenant  of  office  of  all  official  authority  so  long  as 
the  judgment  remains  in  force. 

Necessity  of  qualification   to  constitute  person  chosen  to  fill  office  an 
officer  de  Jure. 

Cited  in  State  ex  rel.  Keifer  v.  Wheatley,  160  Ind.  183,  66  N.  E.  684,  holdmg 
an  information  in  nature  of  quo  warranto  seeking  removal  of  encumbent  of 
county  office  and  its  possession  by  relator  which  fails  to  show  that  relator  has 
taken  oath  of  office  and  given  bond  as  required  by  law  is  fatally  defective;  Min- 
nick  V.  State,  154  Ind.  379,  56  N.  E.  851,  holding  if  person  appointed  school 
trustee  fails  to  qualify  within  statutory  time  and  another  is  appointed  in  hia 
place,  the  title  of  former  to  the  office  is  thereby  forfeited. 
Jurisdiction  of  courts  as  to  offices. 

Cited  in  Osgood  y.  State,  69  Wis.  472,  25  N.  W.  529,  holding  unless  statute 
conferring  upon  city  council  jurisdiction  to  judge  of  the  election  of  its  own 
members  unequivocally  excludes  jurisdiction  of  the  courts,  such  jurisdiction  re- 
mains in  the  courts,  and  that  conferred  upon  council  is  only  concurrent  or  tem- 
porary. 

Cited  in  notes  in  16  A.  S.  R.  222,  on  jurisdiction  of  law  courts  to  review  pro- 
ceedings of  bodies  having  power  to  judge  of  the  election  and  qualifications  of 
members;  26  L.R.A.(N.S.)  208,  on  provision  for  testing  election  of  officer  be- 
fore municipal  body  as  exclusive  remedy. 

36  AM.  REP.  608,  WASMER  ▼.  DSIiAWARE,  Ij.  &  W.  B.  CO.  80  N.  Y. 

212. 
Duty  of  railroad  company  to  maintain  crossings  over  public  highway  in 

proper  condition. 

Cited  in  Voisin  v.  Commercial  Mut.  Ins.  Co.  125  N.  Y.  120,  9  L.RA,  612,  25 
N.  £.  325,  holding  lessee  is  not  liable  for  negligence  of  its  lessee  in  reference 
to  repair  of  railroad  trestle;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Henry,  57  Kan.  154, 
45  Pac.  576,  on  liability  of  railroad  company  for  defective  crossings;  Moberly 
v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  17  Mo.  App.  518,  holding  company  liable 
for  negligent  performance  of  statutory  duty  to  maintain  planks  on  sides  of 
rails  at  crossing;  Schild  v.  Central  Park,  N.  &  E.  River  R.  Co.  41  N.  Y.  S.  R. 
795,  16  N.  Y.  Supp.  701,  holding  street-railway  company  allowing  one  of  its 
track  rails  to  project  three  inches  above  surface  of  street  cross-walk  is  liable^ 
to  person  injured  by  falling  over  it;  Bell  v.  New  York  C.  &  H.  R.  R.  Co.  29  Hun, 
560,  holding  company  liable  for  failure  to  restore  street  to  such  a  state  as  not 
unnecessarily  to  impair  its  usefulness  >  Sibbald  v.  Grand  Trunk  R.  Co.  18  Ont 
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App.  184,  to  the  point  that  railroad  cannot  escape  liability  for  condition  of  cross- 
ing because  it  is  simply  lessee  of  road. 

Distinguished  in  Wood  v.  Third  Ave.  R.  Co.  13  Misc.  308,  34  N.  Y.  Supp.  698, 
denying  liability  to  plaintiff  who  was  thrown  down  and  injured  by  his  crutch 
going  into  hole  in  manhole  cover  between  defendant's  tracks,  where  such  hole 
was  made  when  originally  constructed  as  a  means  of  speedily  lifting  the  cover 
when  required. 

—  Duty  of  successor. 

Cited  in  Moundsville  v.  Ohio  River  R.  Co.  37  W.  Va.  92,  20  L.R.A.  161,  16  S. 
E.  514,  on  duty  of  successor  to  maintain  safety  of  crossing;  Buffalo  Stone  & 
Cement  Co.  v.  Delaware,  L.  &  W.  R.  Co.  27  N.  Y.  S.  R.  216,  7  N.  Y.  Supp.  604, 
holding  the  statutory  duty  of  lessor  to  build  form  crossings  became  the  duty 
of  the  lessee  under  a  lease  providing  that  lessee  should  do  the  things  which  les- 
sor "would  be  bound  by  law  to  do  had  this  indenture  not  been  made." 
Duty  of  those  interfering  with  public  street  to  restore  it  to  its  original 
condition. 

Cited  in  note  in  52  L.R.A.  459,  on  liability  of  street  railway  company  for  de- 
fects in  street  not  caused  by  the  company. 

Distinguished  in  Nolan  v.  King,  97  N.  Y.  565,  49  A.  R.  561,  holding  if  person 
removing  sidewalk  of  city  street  and  excavating  for  purpose  of  building  a  vault, 
builds  a  bridge  over  the  excavation  which  it  necessarily  raised  above  level  of 
street,  he  need  not  make  the  same  as  safe  and  convenient  as  was  the  sidewalk 
removed;  Fredericks  v.  Illinois  C.  K.  Co.  46  La.  Ann.  1180,  15  So.  413,  holding 
there  is  no  duty  of  possessor  of  premises  to  keep  them  in  a  safe  condition  for 
other  persons  than  those  whom  he  invites,  and  he  is  not  liable  to  trespassers 
for  defects  not  amounting  to  traps  in  such  premises. 
Negligence  under  imposed  peril. 

Cited  in  Pullman's  Palace  Car  Co.  v.  Laack,  41  HI.  App.  34,  holding  employer 
cannot  escape  consequences  of  his  own  negligence,  and  defeat  an  employee's 
claim  for  personal  injury,  by  urging  against  him  his  faithful  endeavor  to  pro- 
tect his  employer's  property  from  a  danger  which  such  negligence  created; 
Mitchell  V.  Union  Terminal  R.  Co.  122  Iowa,  237,  97  N.  W.  1112,  holding  driver 
of  wagon,  injured  by  his  team  which  became  frightened  by  a  passing  train  is 
not  guilty  of  contributory  negligence  as  matter  of  law  in  attempting  to  prevent 
the  escape  of  the  frightened  horses;  Sherry  v.  New  York  C.  &  H.  R.  R.  Co.  101 
N.  Y.  652,  10  N.  E.  128,  1  Silv.  Ct.  App.  319,  holding  person  killed  while  cross- 
ing six  tracks  with  her  view  obstructed  by  defendant's  cars  standing  on  side 
track,  where  locomotive  appeared  suddenly  without  warning  amidst  steam  and 
smoke  driven  by  the  wind  cannot  as  matter  of  law  be  held  guilty  of  contribu- 
tory negligence;  Harnett  v.  Bleecker  Street  &  F.  Ferry  R,  Co.  17  Jones  &  S. 
185  (dissenting  opinion),  on  mistake  in  judgment  by  person  in  perilous  situa- 
tion, where  had  he  remained  quiet,  he  would  have  escaped  injury,  as  not  barring 
his  action;  Northrup  v.  New  York,  0.  &  W.  R.  Co.  37  Hun,  295,  holding  a  person 
whose  view  of  defendant's  main  track  was  obstructed  by  cars  on  next  track  is 
not  as  matter  of  law  guilty  of  contributory  negligence  in  recrossing  main  track 
while  trying  to  get  out  of  way  of  train  backing  down  main  track. 

—  Encountering  danger  in  protection  of  imperilled  property  as  contrib- 

utory negligence. 
Cited  in  Hlinois  C.  R.  Co.  v.  Siler,  229  111.  390,  15  L.R.A.(N.S.)  819,  82  N.  K 
862,  11  A.  &  E.  Ann.  Cas.  368  (affirming  133  HI.  App.  2),  holding  railroad  com- 
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pany  liable  foi  the  burning  to  c 
was  endeavoring  to  save  her  d^ 
ward  house  from  railroad  right 
negligence;  Liming  v  Illinois  C. 
son  acting  with  reasonable  pruc 
to  protect  his  own  property  mj 
the  injury  to  himself  and  the  d 
R.  &  N.  R.  Co.  115  Iowa,  377,  5( 
by  train  at  street  crossing  wh 
escaped  from  him  is  not  guilty 
failure  to  look  and  listen,  but  tl 
A  P.  Co.  V.  Hodges,  109  Tenn.  3 
on  recovery  of  damages  by  pen 
as  a  reasonably  prudent  man 
Christensen  v.  Oregon  Short  Lin 
between  eight  and  nine  years  0I4 
to  pasture  from  going  upon  rail 
guilty  of  contributory  negligence 

Negligent  failure  to  avert  in 

Distinguished  in  Harnett  v.  '. 
185  (dissenting  opinion) ;  Gray 
—on  liability  for  such  negligent 

—  Towards  negligent  person  < 

Cited  in  Texas  &  P.  R.  Co.  1 
holding  railroad  liable  for  such  1 
699,  45  S.  W.  1036,  holding  it 
negligent  person  and  failed  to  i 
R.  Co.  198  N.  Y.  102,  91  N.  E.  2 
able  care  to  avoid  injuring  tresf 

Distinguished  in  Rider  v.  Syi 
L.R.A.  125,  63  N.  E.  836,  holdinj 
into  a  person  who  is  on  track  th 
a  driver  attempts  to  cross  trac 
IB  so  near  as  to  render  the  attc 
Leaving  horse  untied  in  city 

Cited  in  Moulton  v.  Lewiston, 
(N.S.)  845,  66  Atl.  388,  holding 
tached  to  can-iage  in  the  street 
Atl.  1010,  holding  it  not  neglig 
while  driver  is  on  sidewalk  loa« 
67  N.  J.  L.  255,  91  A.  S.  R.  429 
ligence  to  leave  quiet,  gentle  ho 
thing  likely  to  frighten  him,  th 
the  wagon  to  which  the  horse  wi 
R.  R.  Co.  22  Misc.  10,  48  N.  Y. 
untied  while  he  is  near  it  at  tir 
contributory  negligence. 
Liability  of  continuer  of  a  n 

Cited  in  Dukes  v.  Eastern  D 
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Marine  Ins.  Co.  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  41  Fed.  643, — holding  he  is  just 
as  guilty  as  person  creating  it. 

Necessity  of  knowledge  by  continuer  of  nuisance  to  render  him  liable 
therefor. 

Cited  in  Haggerty  v.  Thomson,  45  Hun,  398,  holding  purchaser  of  premises 
is  not  liable  for  a  nuisance  thereon  until  notified  of  its  existence;  Timlin  v. 
Standard  Oil  Co.  54  Hun,  44,  7  N.  Y.  Supp.  158,  holding  tenants  maintaining 
structure  with  knowledge  of  its  dangerous  condition  are  liable  for  death  of 
person  caused  by  its  fall;  Kuechenmeister  v.  Brown,  13  Misc.  139,  34  N.  Y. 
Supp.  180,  holding  a  lessee  of  premises  to  which  a  nuisance  is  appurtenant,  is  lia- 
ble therefor  if  he  knowingly  acquiesces  in  its  existence  or  maintenance;  Pitcher 
V.  Lennon,  16  Misc.  609,  38  N.  Y.  Supp.  1007,  holding  the  continuer  is  not  lia- 
ble without  proof  of  scienter. 

Distinguished  in  Wenzlick  v.  McCotter,  87  N.  Y.  122,  41  A.  R.  358,  holding 
the  omission  of  person  acquiring  title  to  land  upon  which  there  is  a  nuisance 
to  abate  it  does  not  render  him  liable  therefor,  if  he  does  not  actually  use  it, 
or  there  is  no  request  made  to  him  to  abate  it. 
What  constitutes  contributory  negligence. 

Cited  in  Gerlach  v.  Edelmeyer,  15  Jones  &  S.  292,  holding  it  consists  in  a  want 
of  ordinary  care  by  person  injured,  which  want  of  care  is  the  immediate  and 
proximate  cause  of  the  injury  complained  of;  Thompson  v.  Seaboard  Air  Line 
R.  Co.  81  S.  C.  333,  20  L.R,A.(N.S.)  426,  62  S.  E.  396,  holding  that  is  not  con- 
tributory  negligence  for  one  charged  with  protection  of  property  to  manifest 
risk  to  save  it  unless  risk  was  wanton  or  unreasonable;  Grant  v.  Oregon  R.  cfc 
Nav.  Co.  54  Wash.  678,  25  L.R.A.(N.S.)  925,  103  Pac.  1126,  to  point  that  it  is 
not  contributory  negligence  not  to  stop,  look,  and  listen  before  crossing  railroad 
if  done  because  of  sudden  fright  from  runaway  team;  Sullivan  v.  McWilliam, 
20  Ont.  App.  627,  holding  that  it  is  not  negligence  for  driver  of  gentle  horse  to 
lay  down  reins  while  he  alights  in  street;  Council  v,  Prescott,  20  Ont.  App.  49, 
holding  person  not  guilty  of  contributory  negligence  by  acting  as  reasonable 
man  would  in  hope  of  saving  property  from  probable  injury;  Prescott  v.  Con- 
nell,  22  Can.  S.  C.  147,  holding  plaintiff  not  guilty  of  contributory  negligence 
in  trying  to  stop  his  team  from  running  away  when  frightened  by  blast. 

Cited  in  notes  in  55  A.  D.  676,  on  act  in  discharge  of  legal  duty  to  save  lif«; 
or  the  like  as  contributory  negligence  preventing  recovery  for  injury;  2  L.R.A. 
(N.S.)  955,  on  contributory  negligence  by  railroad  servant  in  attempting  to  save 
property;  10  L.R.A.(N.S.)  855,  on  ordinances  and  statutes  as  to  negligence  in 
leaving  horse  unhitched  in  highway;  28  L.R.A.(N.S.)  346,  as  to  going  on  rail- 
road crossing  to  rescue  property  as  negligence. 
Proximate  cause  of  an  injury. 

Cited  in  Terre  Haute  &  I.  R.  Co.  v.  Buck,  96  Tnd.  346,  49  A.  R.  168,  where  the 
result  of  an  injury  is  such  as  might  have  been  expected  to  occur  in  the  ordinary 
or  natural  course  of  events,  the  carrier  causing  the  injury  is  not  relieved  from 
responsibility  although  there  is  some  intervening  agency  contributing  to  the 
result;  Billman  v.  Indianapolis,  C.  &  L.  R.  Co.  76  Ind.  166,  40  A.  R.  230,  hold- 
ing the  negligent  and  wanton  sounding  of  a  steam  whistle,  so  that  horses  law- 
fully near  are  caused  to  run  oflf  and  inflict  an  injury,  renders  railroad  company 
liable  to  one  injured  by  intervening  agency;  Pennsylvania  Co.  v.  Whitlock,  99 
Ind.  16,  50  A.  R.  71,  on  the  negligence  of  a  person  accidentally  setting  his  own 
building  on  fire  as  not  being  the  proximate  cause  of  destruction  of  another's 
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property  where  the  fire  is  carried  by  the  wind  from  the  former's  building  to  the 
latter's  property. 

Cited  in  note  in  36  A.  S.  R.  833,  on  remote  and  proximate  consequences  of 
frightening  animals. 

Liability  of  lessee  of  railroad  for  Injuries  to  persons  caused  by  its  negli- 
gence. 

Cited   in  Jacksonville,   T.   ft   K.   W.   R.   Co.   t.   Penninsular  Land,  Transp. 
&  Mfg.  Co.  27  Fla.  1,  17  LJUL.  33,  9  So.  661,  affirming  lessee's  liability. 
Contributory  negligence  as  question  for  jury. 

Cited  in  Williams  v.  Syracuse  Iron  Works,  31  Hun,  392,  holding  whether 
person  killed  by  door  falling  upon  him  from  above  while  sitting  smoking  in  the 
doorway  was  guilty  of  contributory  negligence  in  not  obeying  rule  that  "no 
smoking  would  be  allowed  during  working  hours"  and  where  he  was  instructed 
''not  to  leave  his  engine  during  working  hours"  is  question  of  fact  for  jury. 

36  AM.  REP.  612,  SELOfAN  ▼.  NEW  YORK,  80  N.  T.  2St. 

Duty  of  municipalities  as  to  safety  of  navigable  rivers  within  limits. 

Cited  in  Faust  v.  Cleveland,  58  C.  C.  A.  194,  121  Fed.  810;  Coonley  v.  Albany, 
132  N.  Y.  145,  30  N.  E.  382  (affirming  57  Hun,  327,  10  N.  Y.  Supp.  512); 
O'Donnell  v.  Syracuse,  184  N.  Y.  1,  112  A.  S.  R.  658,  3  LJLA.(N.S.)  1053,  76  N. 
E.  738,  6  A.  &  E.  Ann.  Cas.  173, — ^holding  there  is  no  duty  to  keep  in  safe  condi- 
tion as  in  case  of  ordinary  highways. 

Cited  in  note  in  39  L.R.A.  684,  on  municipal  power  over  water  and  water 
courses  as  nuisances. 
Liability  for  safety  of  wharf  or  dock. 

Cited  in  note  in  61  L.R.A.  953,  on  liability  for  safety  of  wharf  or  dock  as  be- 
tween owner  and  lessee. 
Negligence  in  leaving  horse  unhitched. 

Cited  in  reference  note  in  91  A.  S.  R.  432,  on  negligence  in  leaving  horse  un- 
hitched in  street. 

36  AM.  REP.  615,  MIIiKS  v.  RICH,  80  N.  T.  26f. 
Original  undertakings  as  distinguished  from  guaranty. 

Cited  in  Swenson  v.  Stoltz,  36  Wash.  318,  78  Pac.  999,  2  A.  &  E.  Ann.  Cm. 
504,  holding  guaranty  on  negotiation  of  note  is  distinct  from  maker's  undertak- 
ing; Seligman  v.  Hahn,  7  Misc.  65,  27  N.  Y.  Supp.  405,  holding  law  of  guaranty 
inapplicable  to  retiring  partner's  promise  as  to  assumed  claims. 
—  Validity  of  parol  promise. 

Cited  in  Smith  v.  Corege,  53  Ark.  295,  14  S.  W.  93;  Swenson  v.  Stolts,  36 
Wash.  318,  78  Pac.  999,  2  A.  &  E.  Ann.  Cas.  504,— upholding  parol  guaranty  of 
note  on  negotiation;  Carroll  v.  Nodine,  41  Or.  412,  93  A.  S.  R.  743,  69  Pac  61, 
on  same  point;  Brookline  Nat.  Bank  v.  Moers,  19  App.  Div.  155,  45  N.  Y.  Supp. 
997,  holding  same  in  case  of  a  check;  Newell  v.  Chapman,  74  Hun,  111,  26  N.  Y. 
Supp.  361,  holding  same  in  case  of  a  bond  and  mortgage;  Mead  v.  Parker,  111 
N.  Y.  259,  18  N.  E.  727,  22  Abb.  N.  C.  129  (affirming  41  Hun,  677),  on  whether  a 
guaranty  on  negotiation  of  bond  and  mortgage  was  required  to  be  in  writing; 
McCraith  v.  National  Mohawk  Valley  Bank,  104  N.  Y.  414,  10  N.  E.  862,  holding 
promise  by  mortgagee  on  premature  payment  to  procure  release  of  other  liens 
may  rest  in  parol;  Myers  v.  Dorman,  34  Hun,  115,  holding  same  as  to  promise 
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to  secure  other  lien  holders  in  consideration  of  their  absence  from  sale;  Good- 
man V.  Cohen,  132  N.  Y.  205,  30  N.  E.  399,  holding  same  as  to  promise  by  pur- 
chaser of  damaged  goods  to  pay  part  of  price  to  insured  in  case  of  insurer's 
insolvency. 

Cited  in  reference  note  in  38  A.  R.  145,  on  validity  of  oral  guaranty  of  gen- 
uineness of  note. 

Cited  in  note  in  95  A.  D.  255,  258,  260,  on  original  promise  to  pay  another's 
debt  not  being  within  statute. 

Distinguished  in  Dows  y.  Swett,  134  Mass.  140,  45  A.  R.  310,  holding  guar- 
anty of  note,  given  in  payment  of  debt,  is  within  the  statute. 

86  AM.  REP.  617,  GRATTAN  v.  METROPOLITAN  li.  INS.  CO.  80  N.  Y. 
281. 

Waiver  of  proofs  by  insurer's  denial  of  liability. 

Cited  in  Covenant  Mut.  Ben.  Asso.  v.  Spies,  114  111.  463,  2  N.  E.  482,  holding 
waiver  established  by  assertion  that  insurance  had  been  cancelled  on  like  in- 
quiry; Parsons  v.  Grand  Lodge,  A.  O.  U.  W.  108  Iowa,  6,  78  N.  W.  676,  holding 
waiver  established  by  assertion  of  delinquency  of  insured  on  inquiry  as  to  method 
of  proof;  Winter  v.  Supreme  Lodge,  K.  P.  96  Mo.  App.  1,  69  S.  W.  662,  holding 
waiver  established  by  repudiation  of  all  liability;  Hutchinson  v.  Supreme  Tent, 
K.  M.  68  Hun,  355,  22  N.  Y.  Supp.  80,  holding  proof  of  a  disability  was  waived 
by  reply  that  it  would  be  futile;  Payn  v.  Mutual  Relief  Soc.  6  N.  Y.  S.  R.  365, 
(affirming  2  How.  Pr.  N.  S.  220),  holding  waiver  established  by  assertion  that 
insurance  had  been  cancelled,  on  demand  for  blanks  being  made;  People  ex  rel. 
Deister  v.  Wintermute,  134  App.  Div.  65,  118  N.  Y.  Supp.  712,  holding  that  in- 
surance company  which  denies  liability  on  policy  cannot  rely  upon  omission  to 
present  proofs  of  loss;  Hicks  v.  British  America  Assur.  Co.  162  N.  Y.  284,  48 
L.R.A.  424,  56  N.  E.  743  which  reverses  13  App.  Div.  444,  43  N.  Y.  Supp.  623 
(dissenting  opinion),  prevailing  opinion  holding  that  proofs  of  loss  are  not  waived 
by  denials  in  answer. 

Cited  in  reference  notes  in  59  A.  R.  607,  as  to  when  proofs  of  death  unneces- 
sary in  cases  of  life  insurance;  74  A.  S.  R.  123,  on  waiver  of  proof  of  death  of 
insured. 
—  By  refnsal  to  furnish  blank  forms. 

Cited  in  Stephenson  v.  Bankers'  Life  Asso.  108  Iowa,  637,  79  N.  W.  459,  hold- 
ing waiver  established  by  failure  to  respond  to  request  for  blanks  and  by  ab- 
sence of  objection  to  proofs  as  made;  Hoffman  v.  Manufacturers*  Accident  In- 
demnity (Ik).  56  Mo.  App.  301,  holding  both  proofs  of  accident  and  death  were 
waived  by  a  refusal  to  furnish  blanks;  Baker  v.  New  York  State  Mut.  Ben. 
Asso.  9  N.  Y.  S.  R.  653,  holding  waiver  established  by  refusal  of  blanks  and 
statement  that  they  would  be  sent  only  in  case  claim  was  accepted. 
Liability  of  insurers  for  errors  of  agents  on  correct  information  by 
insnred. 

Cited  in  Miaghan  v.  Hartford  F.  Ins.  Co.  24  Hun,  58,  upholding  liability  for 
form  of  fire  policy  issued  after  insured  had  disclosed  nature  of  title;  Bennett 
V.  Agricultural  Ins.  Co.  106  N.  Y.  243,  12  N.  E.  609  (affirming  15  Abb.  N.  C. 
234),  holding  an  insured  without  knowledge,  not  liable  for  incorrect  setting 
down  of  answer  as  to  vacancy  of  building;  Sawyer  v.  Equitable  Acci.  Ins.  CJo.- 
42  Fed.  30,  holding  insured,  without  knowledge,  not  liable  for  act  of  accident 
agent  in  setting  down  figures  as  to  earning  capacity. 
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Cited  in  note  in  20  L.  ed.  U.  S.  617,  on  effect  of  agent's  filling  in  untrue  an- 
swers in  application  without  knowledge  of  assured. 

—  Answers  prepared  or  withheld  by  agent  taking  application  -for  life 

insurance. 

Cited  in  Kenyon  v.  Knights  Templars  &  M.  Mut.  Aid.  Asso.  48  Hun,  278; 
Bentley  v.  Owego  Mut.  Ben.  Asso.  1  Silv.  Sup.  Ct.  177,  6  N.  Y.  Supp.  223.  23 
N.  Y.  S.  R.  470, — ^holding  insurer  estopped  to  set  up  false  answers  in  applica- 
tion written  by  agent  with  knowledge  of  condition,  there  being  no  colhision; 
Miller  v.  Phoenix  Mut.  L.  Ins.  Co.  107  N.  Y.  292,  14  N.  E.  271,  holding  same 
where  agent  put  down  an  affirmative  answer  instead  of  lack  of  knowledge; 
O'Brien  v.  Home  Ben.  Soc.  117  N.  Y.  310,  22  N.  E.  954  (affirming  51  Hun,  495, 
4  N.  Y.  Supp.  275);  Corbitt  v.  Metropolitan  L.  Ins.  Co.  10  Misc.  221,  30  N.  Y. 
Supp.  1069, — holding  insurer  liable  for  fraud  or  mistake  in  setting  down  answers 
correctly  given;  New  York  L.  Ins.  Co.  v.  Russell,  23  C.  C.  A.  43,  40  U.  S.  App. 
630,  77  Fed.  94,  holding  insurer  could  not  set  up  examiner's  and  agent's  fail- 
ure to  report  facts  disclosed:  Shanahan  v.  Metropolitan  L.  Ins.  Co.  87  Me.  385, 
32  Atl.  993,  on  estoppel  to  repudiate  an  agent's  assertion  that  medical  examina- 
tion was  unnecessary. 

Cited  in  note  in  16  L.R.A.  37,  on  effect  of  agent's  perversion  of  information 
by  the  insured. 

Distinguished  in  Wilkens  v.  Mutual  Reserve  Fund  Life  Asso.  54  Hun,  294,  7 
N.  Y.  Supp.  589,  where  insured  expressly  assumed  all  risk  as  to  truth  of  appli- 
cation; Sanders  v.  Cooper,  115  N.  Y.  279,  12  A.  S.  R.  801,  5  LJtA.  638,  22  N.  E. 
212,  holding  subject  of  fire  insurance  contract  cannot  be  changed  by  proof  that 
agent  described  wrong  property;  McCoUum  v.  Mutual  L.  Ins.  Co.  55  Hun,  103, 
8  N.  Y.  Supp.  249,  holding  fire  agent's  representations  as  to  interpretation  of 
question  cannot  be  relied  on  in  face  of  express  limitation  on  powers. 

Criticized  in  Dimick  v.  Metropolitan  L.  Ins.  Co.  69  N.  J.  L.  384,  62  UELA. 
774,  55  Atl.  291,  holding  limitation  on  powers  of  life  agents  prevented  avoidance 
of  warranty  on  ground  that  facts  were  known  and  incorrectly  inserted. 

—  Errors  or  misstatements  of  medical  examiners. 

Cited  with  special  approval  in  Mutual  Ben.  L.  Ins.  Co.  v.  Robison,  22  LJI.A. 
326,  7  C.  C.  A.  444,  19  U.  S.  App.  266,  58  Fed.  723,  holding  receipt  of  premium 
precluded  insurer  from  contradicting  interpretation  of  facts,  truthfully  detailed 
by  insured;  Ames  v.  Manhattan  L.  Ins.  Co.  31  App.  Div.  180,  52  N.  Y.  Supp. 
759;  Ames  v.  Manhattan  L.  Ins.  Co.  40  App.  Div.  465,  58  N.  Y.  Supp.  244, 
holding  insured,  without  knowledge,  not  liable  for  incorrect  setting  down  of  a 
truthful  answer;  Bennett  v.  Massachusetts  Mut.  L.  Ins.  Co.  107  Tenn.  371,  64 
S.  W.  758,  on  same  point;  Providence  Life  Assur.  Soc.  v.  Reutlinger,  58  Ark. 
528,  25  S.  W.  835,  holding  receipt  of  premium  precludes  insurer  from  claiming 
benefit  of  like  act,  provided  insured  did  not  know  facts;  Grattan  v.  Metropolitan 
L.  Ins.  Co.  24  Hun,  43;  Grattan  v.  Metropolitan  L.  Ins.  Co.  92  N.  Y.  274,  44 
A.  R.  372, — holding  an  insured's  alleged  lack  of  knowledge  that  fa,lse  answers 
had  been  inserted  made  a  question  for  jury;  Sternaman  v.  Metropolitan  L.  Ins. 
Co.  170  N.  Y.  13,  88  A.  S.  R.  625,  57  L.R.A.  318,  62  N.  E.  763  (reversing  49 
App.  Div.  473,  63  N.  Y.  Supp.  674),  holding  insurer  liable  for  examiner's  knowl- 
edge, his  interpretation  of  answers  and  his  errors,  notwithstanding  agreement 
to  contrary;  Koenig  v.  United  L.  Ins.  Asso.  16  Miic.  531,  38  N.  Y.  Suppw  506, 
on  character  of  regular  medical  examiner  as  agent  of  insuror. 
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Misrepresentations  affectins:  insurance  policy. 

Cited  in  note  in  3  A.  S.  R.  634,  on  invalidity  of  life  insurance  policy  on  ground 
of  existence  of  disease  affecting  applicant. 
Insurance  agent  as  agent  of  assured. 

Cited  in  notes  in  20  L.R.A.  278,  as  to  when  insurance  agent  is  agent  of  the 
assured;  77  A.  D.  725,  on  effect  of  stipulations  seeking  to  make  agent  of  insurer 
agent  of  assured. 

Privileged  knowledge  acquired  by  physicians. 

Cited  in  Krapp  v.  Metropolitan  L.  Ins.  Co.  143  Mich.  369,  114  A.  S.  R.  651, 
106  N.  W.  1107,  holding  physician's  testimony  as  to  information  acquired 
during  treatment  of  an  assured's  relatives  was  incompetent;  Davis  v.  Supreme 
Lodge,  K.  H.  165  N.  Y.  159,  58  N.  E.  891  (affirming  35  App.  Div.  354,  54  N. 
Y.  Supp.  1023,  31  N.  Y.  Civ.  Proc.  Rep.  798),  holding  same  as  to  like  evidence 
and  also  as  to  certificate  filed  with  board  of  health;  Wilcox  v.  Wilcox,  46  Hun, 
82,  holding  physician's  testimony  as  to  information  acquired  during  treatment 
of  a  deceased  was  incompetent  on  objection  of  claimant  of  dower;  Re  Coleman, 

111  N.  Y.  220,  19  N.  E.  71,  holding  like  testimony  was  incompetent  on  objection 
from  a  proponent  of  a  will;   Connecticut  Mut.  L.  Ins.  Co.  v.  Union  Trust  Co. 

112  U.  S.  250,  28  L.  ed.  708,  5  Sup.  Ct.  Rep.  119,  holding  like  testimony  was 
incompetent  on  objection  by  beneficiary  in  policy  on  life  in  question;  Mer- 
chants' Life  Asso.  v.  Yoakum,  39  C.  C.  A.  56,  98  Fed.  251,  on  nature  of 
statute  prohibiting  testimony  by  physicians;  Pearsall  v.  Elmer,  5  Redf.  181, 
on  extent  to  which  physician's  testimony  is  privileged  in  a  probate  case. 

Cited  in  note  in  17  A.  S.  R.  566,  568,  on  when  testimony  of  physician  will 
be  received. 

Distinguished  in  Steele  r.  Ward,  30  Hun,  555  (dissenting  opinion),  on  right 
of  physician  to  testify  as  to  information,  not  necessary  to  treatment;  Whelpley 
T.  Loder,  1  Dem.  368,  holding  a  physician  called  by  executor  could  testify  on 
an  issue  as  to  testamentary  capacity;  Griffiths  v.  Metropolitan  Street  R.  Co. 
171  N.  Y.  106,  63  N.  E.  808,  where  objecting  party  failed  to  show  the  existence 
of  relation  of  physician  and  patient. 

Explained  in  Brown  v.  Rome,  W.  &  O.  R.  Co.  45  Hun,  439,  holding  physician 
can  be  compelled  to  disclose  information  not  necessary  to  treatment. 
—  As  dependent  on  mode  of  information. 

Cited  in  Masonic  Mut.  Ben.  Asso.  v.  Beck,  77  Ind.  203,  40  A.  R.  295; 
Grattan  v.  Metropolitan  L.  Ins.  Co.  92  N.  Y.  274,  44  A.  R.  372;  Brigham  v. 
Gott,  20  N.  Y.  S.  R.  420,  3  N.  Y.  Supp.  518;  McGillicuddy  v.  Farmers'  Loan 
&  T.  Co.  26  Misc.  55,  55  N.  Y.  Supp.  242,  28  N.  Y.  Civ.  Proc.  Rep.  381,— hold- 
ing information,  obtained  directly  from  patient  or  from  observation  will  be 
protected;  Jones  v.  Brooklyn,  B.  k  W.  E.  R.  Co.  21  N.  Y.  S.  R.  169,  3  N.  Y. 
Supp.  253;  Renihan  v.  Dennin,  103  N.  Y.  573,  57  A.  R.  770,  9  N.  E.  320,— 
holding  prohibition  not  confined  to  information  of  a  confidential  nature;  Grat- 
tan V.  Metropolitan  L.  Ins.  Co.  24  Hun,  43,  holding  information,  obtained  by 
percussing  and  listening  to  action  of  lungs  will  be  protected;  Kling  v.  Kansas 
City,  27  Mo.  App.  231,  holding  same  as  to  information  as  to  condition  in  regard 
to  subriety;  State  v.  Depoister,  21  Nev.  107,  25  Pac.  1000  (dissenting  opinion), 
on  protection  of  information  received  either  from  observation  or  statements 
of  others. 

Cited  in  note  in  62  A.  R.  6,  on  prohibition  of  insurance  company  to  intro- 
duce evidence  of  deceased's  statement  to  physician  in  last  sickness  as  to  pre- 
vious ailments. 
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—  Presumption  that  information  was  necessary. 

Cited  in  Dambmann  v.  Metropolitan  Street  R.  Co.  55  Misc.  60,  106  N.  Y. 
Supp.  221,  holding  establishment  of  relation  raises  presumption  that  com- 
munications were  necessary  in  treatment;  McGillicuddy  v.  Farmers'  Loan 
&  T.  Co.  26  Misc.  65,  55  N.  Y.  Supp.  242,  28  N.  Y.  Civ.  Proc  Rep.  381,  on 
same  point. 
Construction  of  statutes  prohibiting  testimony  by  physicians. 

Referred  to  as  a  leading  case  in  Corey  y.  Bolton,  31  Misc.  138,  63  N.  Y. 
Supp.  915  (dissenting  opinion),  on  enforcement  of  statute  with  vigor;  McRae 
V.  Erickson,  1  Cal.  App.  326,  82  Pac.  209;  Re  Bruendl,  102  Wis.  45,  78  N.  W. 
169;  Kling  v.  Kansas  City,  27  Mo.  App.  231,-^holding  reason  of  enactment 
should  be  considered. 
Waiver  of  the  privilege  of  physician. 

Cited  in  Blair  v.  Chicago  &  A.  R.  Co.  89  Mo.  383,  1  S.  W.  350,  holding 
patient  may  waive  the  prohibition;  Westover  v.  ^tna  L.  Ins.  Co.  99  N.  Y. 
56,  52  A.  R.  1,  1  N.  E.  104,  2  How.  Pr.  N.  S.  184,  holding  executor  could  not 
waive  the  privilege. 

—  Effect  of  death  of  patient  as  release  of  privilege. 

Cited  in  Drier  v.  Continental  L.  Ins.  Co.  24  Fed.  670,  on  whether  prohibition 
continues  after  death;  Re  Myer,  184  N.  Y.  54,  t6  N.  E.  920,  6  A.  &  E.  Ann. 
Cas.  26,  35  N.  Y.  Civ.  Proc.  Rep.  329,  holding  prohibition  not  annulled  by 
tact  that  patients  were  without  interest  or  since  deceased;  Westover  v.  Jltna 
L.  Ins.  Co.  99  N.  Y.  56,  52  A.  R.  1,  1  N.  E.  104,  2  How.  Pr.  N.  S.  184,  holding 
prohibition  not  annulled  by  fact  that  patient  had  since  died;  Boyle  v.  Nortb- 
western  Mut.  Relief  Asso.  95  Wis.  312,  70  N.  W.  351,  holding  statute  did 
not  remove  it  or  permit  physician  to  waive  privilege  after  patient's  death: 
Drier  v.  Continental  L.  Ins.  Co.  24  Fed.  670,  on  whether  there  is  right  to  waive 
the  privilege  after  death  of  patient. 
Proof  to  establish  relation  of  physician  and  patient. 

Cited  in  Numrich  v.  Supreme  Lodge -K.  &  L.  H.  24  N.  Y.  S.  R.  287,  S  N.  Y. 
Supp.   552,  holding   relationship   may  be  proved  by  physician's   testimony  u 
to  fact  of  attendance. 
Competency  of  nonexpert  opinion  on  cause  of  death. 

Disapproved  in  Krapp  v.  Metropolitan  L.  Ins.  Co.  143  Mich.  369,  114  A.  S.  R. 
661,  106  N.  W.  1107,  holding  nonexperts  may  testify  that  death  was  caused  by 
consumption. 
Eqaitable  reformation  or  relief  in  code  action  on  insurance  policy. 

Cited  in  Koenig  v.  United  L.  Ins.  Asso.  16  Misc.  531,  38  N.  Y.  Supp.  506, 
holding  actual  transaction  may  be  shown  by  parol  without  asking  for  equita- 
ble relief;  Bennett  v.  Agricultural  Ins.  Co.  15  Abb.  N.  C.  234,  holding  fact 
that  actual  statements  were  correct  may  be  shown  without  asking  for  a  refor- 
mation. 
Parol  evidence  to  vary  insurance  contracts. 

Cited  in  notes  in  16  L.R.A.(N.S.)  1200,  on  grounds  for  relaxation  of  parol 
evidence  rule  as  to  varying  or  contradicting  written  contract  for  purpose  of 
avoiding  forfeiture  in  insurance  policy;  16  L.R.A.(N.S.)  1170,  on  distinction 
between  action  at  law  and  action  in  equity  in  respect  to  parol  evidenee  rule  as 
to  varying  or  contradicting  written  contracts,  as  applied  to  policies  of  in- 
surance. 
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Requisites  of  proofs  of  death  to  insurers. 

Cited  in  Buffalo  Loan,  Trust  &  S.  D.  Co.  v.  Knights  Templars  &  M.  Mut. 
Aid  Asso.  126  N.  Y.  450,  22  A.  S.  R.  839,  27  N.  E.  942,  holding  fact  of  death 
but  not  causes  could  be  demanded  in  case  of  provision  calling  for  satisfactory 
proof  of  death. 

Cited  in  reference  note  in  12  A.  S.  R.  873,  on  insufficiency  of  notice  where 
policy  requires  notice  and  proof  of  death  as  condition  precedent  to  payment. 
Construction  of  complex  applications  for  insurance. 

Cited  in  Merchants*  Life  Asso.  v.  Yoakum,  39  C.  C.  A.  66,  98  Fed.  251,  on 
presumption  as  to  exhaustiveness  of  injuries  in  absence  of  statute  regulating 
forms. 
Riglit  of  appeal. 

Cited  in  note  in  29  L.R.A.(N.S.)  25,  on  right  to  appeal  from  unfavorable 
while  accepting  favorable  part  of  decree,  judgment,  or  order. 

86  REP.  624,  DRINK W ATER  t.  DINSMORE,  80  N.  Y.  890. 
Mitigation  of  damages  in  tort  actions. 

Cited  in  Ephland  v.  Missouri  P.  R.  Co.  57  Mo.  App.  147,  holding  receipt  of 
wages  precluded  claim  for  loss  of  time  in  action  for  personal  injuries;  Lee  v. 
Western  U.  Teleg.  Co.  51  Mo.  App.  375,  holding  same  in  action  for  negligence 
as  to  transmission  of  telegram. 

Cited  in  notes  in  67  L.R.A.  89,  on  mitigation  of  damages  for  personal  in- 
jury in  action  by  injured  person  by  fact  that  he  has  rceived  wages;  8  E.  R. 
C.  443,  on  right  to  reduce  damages   for  negligence  by  sum  paid  by   insurer. 

Disapproved   in  Nashville,  C.   &  St.   L.  R.   Co.  v.  Miller,   120   Ga.  453,  67 
L.R.A.  87,  47  S.  E.  959,  1  A.  &  E.  Ann.  Cas,  210;  Illinois  C.  R.  Co.  v.  Porter, 
117  Tenn.  13,  94  S.  W.  666,  10  A.  &  E.  Ann.  Cas.  789,— holding  salary  received 
as  a  gratuity,  cannot  be  deducted  in  action  for  personal  injuries. 
Elements  of  damages  in  tort  action. 

Cited  in  Schmitt  v.  Dry  Dock,  E.  B.  &  B.  R.  Co.  2  N.  Y.  City  Ct.  359,  hold- 
ing only  amount  paid  or  bound  to  be  paid  can  be  recovered. 

Cited  in  note  in  12  L.R.A.  698,  on  pain  and  suffering  as  element  of  damages 
for  personal  injury. 

86  AM.  REP.- 627,  BACON  v.  FRISBIE,   80  N.  Y.   894. 
Privileged  communications  between  attorney  and  client. 

Cited  in  Austin,  T.  &  W.  Mfg.  Co.  v.  Heiser,  6  S.  D.  429,  61  N.  W.  455; 
Loveridge  v.  Hill,  96  N.  Y.  222, — ^holding  an  attorney  could  not  testify  as  to 
communications  made  in  course  of  employment;  Smith  v.  Bradhurst,  18  Misc. 
646,  41  N.  Y.  Supp.  1002,  holding  declarations  as  to  what  client  said  in  reference 
to  suit  were  incompetent;  Seldon  v.  State,  74  Wis.  271,  17  A.  S.  R.  144,  42 
N.  W.  218,  holding  attorney  could  not  be  required  to  produce  letters  received 
in  course  of  employment;  Pearsall  v.  Elmer,  5  Redf.  181,  holding  attorney 
could  not  testify  as  to  conversation  in  relation  to  an  unexecuted  codicil  against 
objection  of  executor;  Richards  v.  Moore,  37  N.  Y.  S.  R.  953,  14  N.  Y.  Supp. 
851,  on  incompetency  of  an  attorney's  testimony  as  to  conversations  and  cir- 
cumstances attending  execution  of  bill   of  sale. 

Cited  in  reference  notes  in  38  A.  R.  495,  on  attorney's  right  to  testify  to 
statements  made  to  him  by  client;  45  A.  R.  62,  on  right  of  client  to  disclose 
communication  of  his  attorney;  68  A.  R.  662;  43  A.  R.  604;  17  A.  S.  R.  148; 
34  A.  S.  R.  261;  65  A.  S.  R.  818,^n  privileged  communications  to  attorney. 
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Cited  in  notes  in  66  A.  S.  R  214,  216,  on  attorney  as  witness  to  facts  eom- 
municated  by  client;  66  A.  S.  R.  217;  218,  220,  224;  6  L.R.A.  481,— on 
privileged  communications  between  attorney  and  client;  9  E.  R.  C.  600,  on 
right  to  compel  discovery  of  papers  intrusted  to  attorney. 

Distinguished  in  Wadd  v.  Hazleton,  62  Hun,  602,  17  N.  Y.  Supp.  410; 
Mowell  T.  Van  Buren,  77  Hun,  669,  28  N.  Y.  Supp.  1035, — ^holding  mere  cas- 
ual remark,  not  calling  for  advice,  not  privileged;  Martin  v.  Piatt,  51  Hun, 
429,  4  N.  Y.  Supp.  359,  holding  direction  by  executors  to  attorney  to  employ 
person  in  connection  with  suit  was  not  privileged;  Wheeply  v.  Loder,  1  Dem. 
368,  holding  an  attorney  could  testify  as  to  instructions  by  testatrix,  when 
called  by  executor;  Re  Mellen,  45  N.  Y.  S.  R.  349,  18  N.  Y.  Supp.  515,  holding 
attorney  could  not  assert  privilege  after  communicant  had  disclaimed  existence 
of  the  relationship;  Brown  v.  Jefferson  County  Nat.  Bank,  19  Blatchf.  315,  9 
Fed.  258,  where  communicant  was  allowed  to  testify  in  regard  to  conununica- 
tions. 
•—Tests  as  to  character  of  commnnication. 

Cited  in  Wade  v.  Ridley,  87  Me.  368,  32  Atl  975,  holding  a  test  is  whether 
statement  was  made  m  good  faith  for  purpose  of  obtaining  professional  adviee; 
Bartlett  v.  Bunn,  56  Hun,  507,  10  N.  Y.  Supp.  138,  holding  a  test  is  whether 
communication  is  so  connected  with  employment  as  to  afford  presumption  that 
it  was  incident  thereto. 

—  Nature  of  employment  to  sustain  privilege. 

Cited  in  Kennedy  v.  Custer,  98  C.  C.  A.  584,  174  Fed.  972,  to  the  point  that 
communication  made  to  attorney  as  such  is  privileged  though  no  fee  is  paid; 
Myers  v.  Dorman,  34  Hun,  115,  holding  it  sufficient  that  communication  was 
induced  by  fact  of  existing  relationship;  People  v.  Patrick,  182  N.  Y.  131,  74 
N.  E.  843  (dissenting  opinion),  on  same  point;  Davis  v.  Morgan,  19  Mont»  141, 
47  Pac.  793,  holding  a  fee  need  not  have  been  paid;  Bruley  v.  Garvin,  105  Wis, 
025,  48  L.R.A.  839,  81  N.  W.  1038,  holding  neither  actual  retainer  or  payment 
of  fee  absolutely  necessary;  Peek  v.  Boone,  90  Ga.  767,  17  S.  E.  66,  holding 
fact  that  employment  was  merely  anticipated  is  immaterial;  Alexander  v. 
United  States,  138  U.  S.  353,  34  L.  ed.  954,  11  Sup.  Ct.  Rep.  350,  holding  there 
need  not  be  payment  of  fee  on  pendency  of  litigation;  Kitz  v.  Buckmaster,  45  App. 
Div.  283,  61  N.  Y.  Supp.  64;  Mowell  v.  Van  Buren,  77  Hun,  569,  28  N.  Y.  Supp. 
1035, — on  same  point;  State  v.  Snowden,  23  Utah,  318,  65  Pac.  479,  holding 
undue  importance  given  to  question  as  to  existence  of  absolute  contract  was 
error. 

Distinguished  in  Sharon  v.  Sharon,  79  Cal.  633,  22  Pac.  26,  where  there  was 
no  evidence  of   intention   to   take   advice  or  employ  the   attorney. 

—  Ck>mmnnlcatlon8  overheard  by  others. 

Cited  in  Hartness  v.  Brown,  21  Wash.  655,  59  Pac.  491,  holding  presence  of 
third  person  does  not  allow  attorney  to  testify  as  to  communications. 

—  Extent  of  the  privilege. 

Annotation  cited  in  Re  Ruos,  159  Fed.  252,  holding  refusal  to  identify  docu- 
ments witnessed  or  to  testify  to  facts  obtained  from  third  person  not  justified. 
Privilege  of  attorney  as  a  rule  of  public  policy. 

Cited  in  State  v.  Barrows,  52  Conn.  323,  holding  an  accused  could  object 
to  a  communication,  though  client  was  not  a  party. 
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—  Power  of  client  to  control  the  privilefire. 

Cited  in  Sleeper  v.  Abbott,   60   N.   H.   162,  holding  client  may   waive  the 
privilege,  and  citing  annotation  also  on  this  point. 
Privileged  nature  of  communication  as  question  for  court. 

Cited  in  Griffiths  v.  Metropoliten  Street  R.  Co.  171  N.  Y.  106,  63  N.  E. 
808,  33  N.  Y.  Civ.  Proc.  Rep.  106,  holding  question  as  to  privilege  of  physician 
is   for  court. 

—  Aj9  to  privilege  of  attorneys. 

Cited  in  Kitz  v.  Buckmaster,  46  App.  Div.  283,  61  N.  Y.  Supp.  64;  People 
V.  Hess,  8  App.  Div.  143,  40  N.  Y.  Supp.  486, — holding  question  is  for  court  on 
facts  appearing;  McDonald  v.  McDonald,  142  Ind.  65,  41  N.  E.  336,  on  same 
point. 

Privileged  communications  generally. 

Cited  in  reference  notes*  in  1  A.  S.  R.  671,  on  what  are  privileged  communi- 
cations; 66  A.  S.  R.  213,  on  confidential  communications. 

S6  AM.  REP.  634,  YOUNG  v.  YOUNG,  80  N.  Y.  428. 
Gift  of  choses  in  action. 

Cited  in  Hopkins  v.  Manchester,  16  R.  I.  663,  7  L.R.A.  387,  19  Atl,  243, 
holding  inter  vivos  gift  of  note  may  be  made  by  delivery  without  indorsement; 
Brunn  v.  Schuett,  69  Wis.  260,  48  A.  R.  499,  18  N.  W.  260,  holding  a  release 
of  an  indebtedness,  retained  until  death,  was  ineffective  as  a  gift;  Slee  v. 
Kings  County  Sav.  Inst.  78  App.  Div.  534,  79  N.  Y.  Supp.  630,  holding  a 
deposit  in  name  of  husband  and  wife  and  subsequent  taking  of  the  book  by 
wife  did  not  constitute  gift;  Telford  v.  Patton,  144  111.  611,  33  N.  E.  1119, 
holding  mere  fact  oi  deposit  to  credit  of  another  does  not  justify  finding  that 
gift  was  intended;  Montignani  v.  Blade,  145  N.  Y.  Ill,  39  N.  E.  719,  on 
ineffectiveness  of  a  certain  unexecuted  transaction  as  a  gift. 

Cited  in  notes  in  39  A.  R.  311,  on  effect  of  deposit  of  money  in  bank  in  name 
of  another  as  gift  or  trust;  11  L.R.A.  686,  on  deposit  of  money  as  gift;  21 
L.R.A.  693,  695,  on  undelivered  written  transfer  of  property  as  a  gift  by  un- 
sealed instrument;   12  E.  R.  C.  435,  on  sufficiency  of  gift  inter  vivos. 

Distinguished  in  Hutchins  v.  Van  Vechten,  66  Hun,  69,  20  N.  Y.  Supp. 
761,  where  no  question  as  to  gifts  was  involved. 

—  Declarations  of  memorandums  of  purpose  of  disposal  at  death. 

Cited  in  Millard  v.  Clark,  7  Misc.  366,  27  N.  Y.  Supp.  631,  holding  memo- 
randum on  bonds  and  mortgages  as  to  their  disposition  at  death  was  in- 
effective as  a  gift;  Keyl  v.  Westerhaus,  42  Mo.  App.  49,  holding  blank  indorse- 
ment of  note  and  execution  of  power  of  attorney  to  collect  and  pay  proceeds 
to  church  in  case  of  death  was  ineffective  as  a  gift  inter  vivos. 

Delivery  as  requisite  of  gift. 

Referred  to  as  leading  case  in  Gannon  v.  McGuire,  22  App.  Div.  43,  47  N.  Y. 
Supp.  870;  Re  Taber,  30  Misc.  172,  63  N.  Y.  Supp.  728,— holding  delivery  with 
intention  to  give  is  absolutely  necessary. 

Cited  in  Williams  v.  Guile,  117  N.  Y.  343,  6  L.R.A.  366,  22  N.  E.  1071  (af- 
firming  46  Hun,  645),  holding  present  right  to  property  must  be.  parted  with; 
Tyrrel  v.  Emigrant  Industrial  Sav.  Bank,  77  App.  Div.  131,  79  N.  Y.  Supp. 
49;  Matson  v.  Abbey,  70  Hun,  476,  24  N.  Y.  Supp.  284;  Simpson  v.  Harris, 
21  Nev.  353,  31  Pac.  1009;  Re  Paris,  16  Misc.  405,  39  N.  Y.  Supp.  722,— hold- 
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ing  delivery,  divesting  title  and  possession,  essential;  Re  Timerson,  39  Misc. 
676,  80  N.  Y.  Supp.  639;  Earner  v.  Sidway,  57  Hun,  229,  11  N.  Y.  Supp.  382; 
Beaver  v.  Beaver,  117  N.  Y.  421,  16  A.  S.  R.  531.  6  L.R.A.  403,  22  N.  E.  940,— 
holding  proof  of  clear  intention  to  make  gift  does  not  dispense  with  necessity 
of  delivery;  Williams  v.  Chamberlain,  165  111.  210,  46  N.  E.  250;  Johnson  v. 
Williams,  63  How.  Pr.  233;  Dickeschied  v.  Exchange  Bank,  28  W.  Va.  340; 
Kirk  V.  McCusker,  3  Misc.  277,  22  N.  Y.  Supp.  780,— holding  delivery  es- 
sential in  either  a  gift  causa  mortis  or  in  a  gift  inter  vivos;  Pritcbard  v. 
Hirt,  39  Hun,  378,  holding  delivery  with  intent  to  give  essential  in  a  gift 
inter  vivos;  Boon  v.  Castle,  61  Misc.  474,  115  N.  Y.  Supp.  583,  holding  that 
to  constitute  valid  gift  there  must  be  renunciation  by  donor  and  acquisition 
by  donee  of  all  interest  in  and  title  to  subject  of  gift;  Clay  v.  Layton,  134 
Mich.  317,  96  N.  W.  458;  Robb  v.  Washington  &  J.  College,  185  N.  Y.  485, 
78  N.  E.  359, — on  delivery  as  an  element  in  gifts. 

Cited  in  reference  note  in  38  A.  R.  326,  on  sufficient  delivery  of  gift. 

Cited  in  notes  in  34  A.  S.  R.  213,  214,  on  effect  of  retention  of  subject  of 
settlement;  21  L.R.A.  695,  on  sufficiency  of  delivery  of  written  transfer  or 
assignment  of  property  as  a  gift. 

Distinguished  in  McElroy  v.  Albany  Sav.  Bank,  8  App.  Div.  46,  40  N.  Y. 
Supp.  422,  where  a  deposit  by  husband  to  credit  of  wife,  or  himself  or  the 
survivor  was  held  effective  without  delivery. 

—  Where  donor  executes  writing. 

Cited  in  Liebe  v.  Battmann,  33  Or.  241,  72  A.  S.  R.  705,  54  Pac  179, 
holding  necessity  of  delivery  not  avoided  by  declaration  of  gift  in  writing. 

—  Sufficiency  of  delivery. 

Cited  in  Brown  v.  Crafts,  98  Me.  40,  56  Atl.  213,  holding  delivery  of  a  gift 
was  rendered  ineffective  by  donee's  execution  of  power  of  attorney  giving  donor 
control  during  his  life;  Re  Rose,  35  Misc.  21,  71  N.  Y.  Supp.  172,  holding  de- 
livery, not  to  be  operative  until  death,  was  ineffectual;  Pope  v.  Burlington 
Sav.  Bank,  56  Vt.  284,  48  A.  R.  781,  holding  transfer  cannot  rest  in  mere 
intention;  Millard  v.  Millard,  123  111.  App.  264;  Rosenburg  v.  Rosenburg, 
40  Hun,  91;  Matthews  v.  Hoagland,  48  N.  J.  Eq.  455,  21  Atl.  1054;  Re  Mun- 
son,  25  Misc.  686,  56  N.  Y.  Supp.  151, — holding  all  title  must  pass  absolutely 
and  without  retention  of  dominion  in  a  gift  inter  vivos;   De  Puy  v.  Stevens, 

37  App.  Div.  289,  55  N.  Y.  Supp.  810,  holding  actual  or  constructive  delivery 
with  intent  to  divest  all  dominion  essential  in  a  gift  inter  vivos;  O'Gara's 
Estate,  15  N.  Y.  S.  R.  737,  holding  all  possession  and  dominion  over  subject  of 
gift  causa  mortis  must  be  parted  with;  Conway's  Estate,  18  Lane  L.  Rev. 
129,  to  point  that  to  effect  gift  title  must  pass  out  of  donor  in  his  lifetime. 

Distinguished    in   Loucks   v.   Johnson,   70   Hun,   565,   24   N.   Y.    Supp.   267; 
Re  Bullard,  37  Misc.   663,   76  N.   Y.   Supp.  309, — where  there  was  an  actual 
delivery;   Re  Townsend,   5  Dem.   147,   where  there  were  acts  equivalent  to   a 
delivery. 
~  Where  gift  is  to  member  of  family. 

Cited  in  West  v.  McCullough,  123  App.  Div.  846,  108  N.  Y.  Supp.  493 
(dissenting  opinion),  on  nonrelaxation  of  rules  in  cases  of  gifts  between 
spouses. 

—  Delivery  to  agent  or  Intermediary. 

Cited  in  Hurlbut  v.  Hurlbut,  49  Hun,  189,  1  N.  Y.  Supp.  854,  denying  that 
delivery  had  to  be  made  directly  to  d(Hiee;  Bump  v.  Pratt,  84  Hun,  201,  32  N. 
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Y.  Supp.  638,  holdiug  delivery  of  bonds  to  third  person  for  a  donee  was  ef- 
fective in  a  gift  inter  vivos;  Luther  v.  Hunter,  7  N.  D.  544,  75  N.  W.  916, 
holding  delivery  to  third  person,  without  instruction  or  statements  ineffec- 
tive in  gift  inter  vivos. 

—  Effect  of  creating  a  Joint  possession. 

Cited  in  Kelly  v.  Home  Sav.  Bank,  44  Misc.  102,  89  N.  Y.  Supp.  776,  hold- 
ing gift  not  established  by  making  of  deposit  in  names  of  both  parties. 

—  Effect  of  declarations  by  donor  as  to  ownership. 

Cited  in  Porter  v.  Gardner,  60  Hun,  671,  16  N.  Y.  Supp.  398,  holding  declara- 
tions as  to  ownership  of  article  in  possession  of  donee  at  time  of  gift  justified 
inference  of  delivery. 
Necessity  that  gift  be  in  prsesenti. 

Cited  in  McCartney  v.  Ridgway,  160  111.  129,  32  L.R.A.  655,  43  N.  E.  826  (af- 
firming 67  m.  App.  453 ) ,  holding  gift  inter  vivos  cannot  be  made  to  take  effect  in 
possession  in  futuro;  Krummel  v.  Thomas,  5  Misc.  635,  26  N.  Y.  Supp.  833,  hold- 
ing gift  inter  vivos  must  be  accompanied  by  delivery  in  prasenti. 
<jrifts  reserving  interest  to  accrue. 

Cited  with  special  approval  in  Buswell  v.  Fuller,  156  Mass.  309,  31  N.  E. 
294,  holding  gift  cannot  be  effected  if  donor  retains  possession  in  order  to  col- 
lect interest. 

Cited  in  Beatty  v.  Western  College,  177  111.  280,  69  A.  S.  R.  242  42  L.R.A.  797, 
52  N.  E.  432,  holding  reservation  of  annuity  to  donor  did  not  invalidate  an  execu- 
ted gift;  Ackerman  v.  Herrick,  71  Hun,  190,  24  N.  Y.  Supp.  606,  holding  gift  may 
be  effected  by  delivery  of  indorsed  bank  book  and  donee's  agreement  to  pay  inter- 
est to  donor;  Funston  v.  Twining,  202  Pa.  88,  51  Atl.  736,  holding  gift  may  be 
effected  by  absolute  delivery  of  bond  and  mortgage  and  donee's  agreement  to 
pay  interest  to  donor;  Gallagher  v.  Donahy,  66  Kan.  341,  69  Pac.  330,  holding 
that  retention  of  control  of  notes  proposed  to  be  donated,  coupled  with  declara- 
tion of  payee  that  interest  payments  would  be  expected  from  payor  does  not  evi- 
dence purpose  to  make  gift  in  prtesenti. 

—  Written  transfer  reserving  interest  to  accrue. 

Cited  with  special  approval  in  Durland  v.  Durland,  83  Hun,  174,  31  N.  Y. 
£upp.  696,  holding  an  assignment  of  bonds  construed  as  reserving  interest 
during  life  time  may  be  effective  as  a  gift. 

Cited  in  Re  Wirt,  6  Dem.  179,  holding  delivery  of  an  assignment  of  a  mortgage 
reserving  title  to  principal  and  interest  for  life  was  ineffective  as  a  gift;  Smith 
V.  Ossipee  Valley  Ten  Cents  Sav.  Bank,  64  N.  H.  228,  10  A.  S.  R.  400,  9  Atl.  792, 
holding  deposit  in  name  of  daughter  with  intention  to  make  gift  subject  to 
reservation  of  interest  for  life  was  effective;  Sullivan  v.  Sullivan,  39  App.  Div. 
99,  56  N.  Y.  Supp.  693,  on  effect  of  a  bank  deposit,  reserving  interest  during  life 
and  providing  for  the  remainder  at  death. 
Tmsts  in  choses  in  action  or  in  money. 

Cited  in  Barker  v.  Harbeck,  17  N.  Y.  S.  R.  678,  2  N.  Y.  Supp.  425,  holding 
money  deposited  in  bank  for  beneficiary  made  the  depositor  a  trustee;  Todd  v. 
Vaughan,  90  Hun,  70,  35  N.  Y.  Supp.  467,  holding  a  trust  created  by  delivery 
of  money  to  third  person  for  specified  purposes. 

Cited  in  notes  in  34  A.  S.  R.  216,  216,  on  declarations  of  trust  testamentary  in 
character;  34  A.  S.  R.  204,  on  suflSciency  of  trustor's  declaration  of  intention 
evidenced  by  ineffectual  attempt  to  assign  property;  34  A.  S.'R.  206,  on  voluntary 
Am.  Rep.  Vol.  XVn.— 74. 
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trusts  arising  from  declaration  of  trustor;  38  A.  R.  501,  on  validity  of  payment 
by  savings  bank  of  deposit  in  trust,  to  depositor's  administrator. 

Explained  in  Wadd  v.  Hazleton,  62  Hun,  602,  17  N.  Y.  Supp.  410,  holding 
execution  of  an  assignment  of  bond  and  mortgage  and  its  delivery  to  executor 
together  with  declarations  established  a  trust. 

—  Necessity  of  vesting  of  title  or  equity. 

Referred  to  as  a  leading  case  in  Pope  v.  Burlington  Sav.  Bank,  56  Vt.  284, 
48  A.  R.  781,  holding  a  deposit  merely  registered  in  name  of  another  did  not 
create  trust  where  there  was  retention  of  control  and  change  of  entry  giving 
right  to  it  at  death. 

Cited  in  Brown  v.  Spohr,  180  N.  Y.  201,  73  N.  E.  14  (affirming  87  App.  Div. 
522,  84  N.  Y.  Supp.  995),  holding  there  must  be  a  fund,  a  trustee  and  a  benefici- 
ary designated  as  well  as  a  delivery  or  assignment;  Paine  v.  Paine,  28  R.  I.  307, 
12  L.R.A.(N.S.)  547,  67  Atl.  127,  holding  that  settlor  must  do  every  thing  es- 
sential to  make  settlement  binding;  Ridgway  v.  McCartney,  57  111.  App.  453» 
holding  mere  intention  to  give  or  transfer  does  not  create  a  trust;  Re  Small, 
27  App.  Div.  438,  50  N.  Y.  Supp.  341;  Connecticut  River  Sav.  Bank  v.  Albee. 
64  Vt.  571,  33  Am.  St.  Rep.  944,  25  Atl.  487;  Pope  v.  Burlington  Sav.  Bank,  56 
Vt.  284,  48  A.  R.  781, — holding  act  constituting  transfer  must  be  consummated; 
Montignani  v.  Blade,  145  N.  Y.  Ill,  39  N.  E.  719,  on  ineffectiveness  of  a  certain 
unexecuted  transaction  as  a  trust. 

—  Postponemeiit  of  operation  till  death  of  settlor. 

Cited  in  Re  Walker,  45  N.  Y.  S.  R.  21,  17  N.  Y.  Supp.  666,  holding  money, 
deposited  as  a  trust  for  certain  beneficiaries,  became  their  property  at  death; 
Brunn  v.  Schuett,  59  Wis.  260,  48  A.  R.  499,  18  N.  W.  260,  holding  a  release 
of  indebtedness,  retained  until  death,  did  not  operate  as  a  trust. 

Explained  in  Phipard  v.  Phipard,  55  Hun,  433,  8  N.  Y.  S.  R.  728,  holding 
declarations  and  memorandum  attached  to  policy  created  trust  in  favor  of  in- 
sured's children. 
Sufficiency  of  proof  of  trust. 

Cited  in  McKee  v.  Allen,  204  Mo.  655,  103  S.  W.  76;  Hamer  v.  Sidway,  57 
Hun,  229,  11  N.  Y.  Supp.  182;  Webb's  Academy  v.  Hidden,  118  App.  Div.  711, 
103  N.  Y.  Supp.  659;  Beaver  v.  Beaver,  117  N.  Y.  421,  15  A.  S.  R.  531,  6  L.R.A. 
403,  22  N.  E.  940, — holding  explicit  declaration  or  circumstances,  showing  a 
clear  intention,  essential;  Hamilton  v.  Hall,  111  Mich.  291,  69  N.  W.  484; 
Clay  V.  Layton,  134  Mich.  317,  96  N.  W.  458;  Wadd  v.  Hazleton,  137  N.  Y.  215,  33 
A.  S.  R.  707,  21  L.R.A.  693,  33  N.  E.  143;  Millard  v.  Clark,  7  Misc.  366,  27 
N.  Y.  Supp.  631;  Re  Small,  27  App.  Div.  438,  60  N.  Y.  Supp.  341;  Re  Crise,  2 
Connoly,  59,  7  N.  Y.  Supp.  202;  Butler  v.  Duprat,  19  Jones  &  S.  77;  Smith's 
Estate,  144  Pa.  428,  27  A.  S.  R.  641,  22  Atl.  916,  28  W.  N.  C.  565;  Leary  v.  Cor- 
vin,  29  Misc.  68,  60  N.  Y.  Supp.  563,  30  N.  Y.  Civ.  Proc.  Rep.  38,--holding  acts 
or  words  must  be  unequivocal;  Barry  v.  Lambert,  98  N.  Y.  300,  50  A.  R.  677, 
holding  trust  may  be  created  by  unequivocal  words  or  acts  implying  intent  to 
hold  for  another;  Robb  v.  Washington  &  J.  College,  185  N.  Y.  485,  78  N.  E.  359 
(modifying  103  App.  Div.  327,  93  N.  Y.  Supp.  92),  holding  execution  and  de- 
livery of  declaration  under  seal  established  trust;  Connecticut  River  Sav.  Bank 
V.  Albee,  64  Vt.  571,  26  Atl.  487;  Pope  v.  Burlington  Sav.  Bank,  56  Vt.  284, 
48  A.  R.  781, — holding  trust  may  be  established  by  unequivocal  declaration  by 
writing,  or  by  parol;  Gegan  v.  Union  Trust  Co.  129  App.  Div.  184,  113  N.  Y. 
Supp.  595,  to  the  point  that  declaration  of  trust  must  at  least  be  evinced  by  acts 
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that  admit  of  no  other  interpretation  than  that  such  legal  right  as  he  retains  is 

held  by  him  as  trustee  for  donee. 

Trust  of  personalty  in  possession  of  donor. 

Cited  in  Miller  v.  Clark,  40  Fed.  16,  holding  rule  requiring  cessation  of  control 
inapplicable. 
~  Effect  of  retaining  legal  title. 

Cited  in  Locke  v.  Farmers'  Loan  &  T.  Co.  140  N.  Y.  135,  35  N.  E.  578, 
holding  it  consistent  with  creation  of  trust;  Mitchell  v.  Bilderback,  160 
Mich.  483,  124  N.  W.  557,  holding  that  to  create  trust  where  donor  retains 
property,  words  and  acts  relied  upon  must  be  unequivocal. 

Cited  in  notes  in  34  A.  S.  R.  212,  on  effect  of  grantor's  retention  in  instru- 
ment creating  voluntary  trust;  12  L.R.A.(N.S.)  662,  654,  on  sufficiency  of  dec- 
laration to  establish  voluntary  trust  where  legal  title  is  retained  by  settler. 

Voluntary  executory  agreements  to  transfer  property. 

Cited  in  Everdell  v.  Hill,  58  App.  Div.  151,  68  N.  Y.  Supp.  719,  holding  agree- 
ment to  make  a  gift  will  not  be  enforced;  Norway  Sav.  Bank  v.  Merriam,  88 
Me.  146,  33  Atl.  840;  Bennett  v.  Littlefield,  177  Mass.  294,  68  N.  E.  1011,— 
holding  same  as  to  agreement  for  creation  of  a  tnist. 

Cited  in  note  in  11  L.R.A,  118;  on  enforcement  of  executory  voluntary  trust. 
Defective  gifts  as  predicate  for  trust. 

Cited  with  special  approval  in  Re  Soulard,  141  Mo.  642,  43  S.  W.  617, 
holding  an  imperfect  gift  will  not  be  converted  into  a  trust. 

Cited  in  Norway  Sav.  Bank  v.  Merriam,  88  Me.  146,  33  Atl.  840;  Matthews 
v.  Hoagland,  48  N.  J.  Eq.  455,  21  Atl.  1054, — holding  trust  will  not  be  built 
up  from  fragments  of  an  incomplete  gift;  Marcy  v.  Amazeen,  61  N.  H.  131, 
60  A.  R.  320;  Pope  v.  Burlington  Sav.  Bank,  66  Vt.  284,M8  A.  R.  781;  Con- 
necticut River  Sav.  Bank  v.  Albee,  64  Vt.  671,  25  Atl.  487;  Beeman  v.  Bee- 
man,  88  Hun,  14,  34  N.  Y.  Supp.  484, — ^holding  intent  to  give,  ineffective  as  a 
gift  cannot  be  regarded  as  a  trust;  Wadd  v.  Hazleton,  137  N.  Y.  215,  33  A. 
S.  R.  707,  21  L.R.A.  693,  33  N.  E.  143;  Govin  v.  De  Miranda,  79  Hun,  286, 
29  N.  Y.  Supp.  345;  Re  King,  61  Misc.  375,  101  N.  Y.  Supp.  279,— holding 
gift  defective  for  want  of  delivery  will  not  be  construed  as  a  declaration  of 
trust;  Allen- West  Commission  Co.  v.  Grumbles,  63  C.  C.  A.  401,  129  Fed.  287, 
holding  an  absolute  assignment,  defective  as  a  gift,  will  not  be  regarded  as  a 
trust;  Barnum  v.  Reed,  136  111.  388,  26  N.  E.  672;  McCartney  v.  Ridgway, 
160  111.  129,  32  L.R.A.  665,  43  N.  E.  826;  Godard  v.  Conrad,  126  Mo.  App.  165, 
101  S.  W.  1108;  Millard  v.  Clark,  7  Misc.  306,  27  N.  Y.  Supp.  631,— holding 
imperfect  gift  will  not  be  rendered  perfect  or  construed  as  a  declaration  of  trust; 
Devoe  v.  Lutz,  133  App.  Div.  356,  117  N.  Y.  Supp.  339,  holding  that  trust  is 
created  where  husband  gives  earnings  to  wife  to  maintain  home  and  keep  re- 
mainder for  his  benefit;  Organized  Charities  Asso.  v.  Mansfield,  82  Conn.  604, 
135  A.  S.  R.  386,  74  Atl.  781,  to  point  that  trust  arises  where  owner  of 
specific  property  without  making  transfer  declares  that  he  holds  it  for  donee's 
benefit;  Ashman's  Estate,  223  Pa.  643,  72  Atl.  899;  Trubey  v.  Pease,  240  111. 
613,  88  N.  E.  1005,  16  A.  &  E.  Ann.  Cas.  370, — to  point  that  incomplete  gift 
cannot  be  enforced  as  declaration  of  trust. 

Distinguished  in  Harris  Bkg.  Co.  v.  Miller,  190  Mo.  640,  1  L.R.A.(N.S.) 
790,  89  S.  W.  629,  holding  inability  to  establish  a  perfect  gift  does  not  neces- 
sarily preclude  proof  of  a  valid  trust. 

Explained  in  O'Neil  v.  Greenwood,  106  Mich.   672,  64  N.  W.   611,  holding 
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tmdeliT^red  bill  of  sale  may  be  construed  as  a  declaration  of  trust,  where  there 

was  other  evidence  of  intent. 

—  Effect  of  meritoriouB  oonsideratlon  of  kinship. 

Cited  in  Priester  y.  Hohloch,  70  App.  Diy.  256,  75  N.  Y.  Supp.  405,  holding 
fact  of  kinship  does  not  permit  trust  to  be  imputed  from  voluntary  gift;  Pen- 
nell  V.  Ennis,  126  Mo.  App.  355,  103  S.  W.  147,  holding  such  fact  does  not 
operate  as  a  consideration  except  in  case  of  defective  execution  of  power. 
Voluntary  executed  transfers  or  trusts. 

Cited  in  Norway  Sav.  Bank  v.  Merriam,  88  Me.  146,  33  Atl.  840;  Pope  v. 
Burlington  Sav.  Bank,  56  Vt.  284,  48  A.  R.  781;  Connecticut  River  Sav.  Bank 
V.  Albee,  64  Vt  571,  25  Atl.  487;  Van  Cott  v.  Prentice,  104  N.  Y.  45,  10  N.  E. 
257,—- holding  objection  as  to  voluntary  character  of  a  trust  will  be  disregard- 
ed; Westlake  v.  Wheat,  43  Hun,  77,  holding  executed  gift  or  voluntary  settle- 
ment will  be  enforced. 
Possession  by  trustee  as  an  element  in  trusts. 

Cited  in  Von  Hesse  v.  MacKaye,  62  Hun,  468,  17  N.  Y.  Supp.  55,  holding  law 
satisfied  by  fact  that  property  went  into  possession  and  was  under  controL 
Dissimilarity  between  gifts  and  trusts. 

Cited  in  Grafing  v.  Heilmann,  1  App.  Div.  260,  37  N.  Y.  Supp.  253,  holding 
in  trusts  interest  can  be  retained;  Robb  v.  Washington  &  G.  College,  185 
N.  Y.  485,  78  N.  E.  359,  holding  in  trusts  same  delivery  is  not  required  as  in 
gifts;  Bray  v.  O'Rourke,  89  App.  Div.  400,  85  N.  Y.  Supp.  907,  holding  evidence 
tending  to  the  creation  of  trust  cannot  sustain  a  gift;  Schwind  v.  Ibert,  GO 
App.  Div.  378,  69  N.  Y.  Supp.  921,  holding  trust  and  gift  theories  of  a  case 
must  be  separately  considered;  Flanders  v.  Blandy,  45  Ohio  St.  108,  12  N.  £. 
321,  holding  trust  And  gift  are  antagonistic  to  each  other;  West  v.  McCul- 
lough,  123  App.  Div.  846,  108  N.  Y.  Supp.  493  (dissenting  opinion),  on  inap- 
plicability  of  rules  of  gifts  to  trusts. 
Defective  gifts  as  assets  in  hands  of  legal  representatives. 

Cited  in  Frost  v.  Craig,  28  N.  Y.  S.  R.  167,  9  N.  Y.  Supp.  437,  on  inclusion 
of  an  endowment  poli^  as  assets,  notwithstanding  indorsement  thereon. 

86  AM.  REP.  648,  JESSUP  ▼.  CARNEGIE,  80  N.  Y.  441. 
State  decisions  as  rule  for  construction  of  Its  statutes  when  involved  in 
foreign  court. 

Cited  in  Leonard  v.  Columbia  Steam  Nav.  Co.  84  N.  Y.  48,  38  A.  R.  491; 
Matthews  v.  Dickinson,  36  Misc.  187,  73  N.  Y.  Supp.  190, — ^holding  construction 
already  given  statute  should  be  adopted;  Savings  Asso.  v.  O'Brien,  51  Ilun. 
46,  3  N.  Y.  Supp.  764;  Angell  v.  Van  Schaick,  66  Hun,  247,  9  N.  Y.  Supp. 
568, — ^holding  same  as  a  general  rule;  Johnson  v.  State,  91  Ala.  70,  9  So.  71; 
Hannaher  v.  St.  Paul,  M.  &  M.  R,  Co.  5  Dak.  1,  37  N.  W.  717,— holding  con- 
struction already  given  Constitution  and  statutes  should  be  adopted;  Dodge 
V.  Platte  County,  82  N.  Y.  218,  on  same  point;  Nimick  v.  Mingo  Iron  Works 
Co.  25  W.  Va.  184,  holding  same  as  a  general  rule. 

Distinguished  in  Harrison  v.  Wallis,  44  Misc.  492,  90  N.  Y.  Supp.  44,  where 
particular  section  of  statute  under  review  had  not  been  construed;  Faulkner  v. 
Hart,  82  N.  Y.  413,  37  A.  R.  674,  refusing  to  follow  a  sister  state  decision  on 
a  question  of  commercial  law. 
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Basis  of  shareholder's  liability  for  corporate  debts. 

Cited  in  Marshall  v.  Sherman,  148  N.  Y.  9,  51  A.  S.  R.  654,  34  L.R.A.  757, 
42  N.  £.  419,  holding  voluntary  purchase  of  stock  does  not  of  itself  create 
any   liability;   Molson's   Bank  v.  Boardman,  47   Hun,  135,  holding  liability  is 
purely  a  creation  of  statute  and  cannot  be  based  on  law  of  partnership. 
liiability  of  shareholders  for  failare  to  comply  with  statutes. 

Cited  in  Rowell  v.  Janvrin,  151  N.  Y.  60,  46  N.  E.  398,  holding  failure  to  file 
certificate  as  to  stock  exchanged  for  property  at  an  excessive  valuation  creates 
liability  where  there  is  fraud. 
~  Partnership  theory. 

Cited  in  Rutherford  v.  Hill,  22  Or.  218,  29  A.  S.  R.  596,  17  L.R.A.  549, 
29  Pac.  546,  holding  partner's  liability  not  created  by  failure  to  complete  cor- 
porate organization. 

Cited  in  note  in  17  L.R.A.  553,  on  partnership  liability  of  stockholders  in 
.  case  of  defective  or  illegal  incorporation. 
Enforcement  of  shareholder's  liability  under  sister  state  laws. 

Cited  in  Russell  v.  Pacific  R.  Co.  113  Cal.  258,  34  L.R.A.  747,  45  Pac.  323, 
holding  liability  under  statute,  providing  a  special  remedy  not  existing  in 
forum,  could  not  be  enforced. 

Cited  in  notes  in  37  A.  S.  R.  171,  on  remedy  for  enforcement  of  stockholders' 
liability  in  foreign  tribunal;   34  L.R.A.  738,  on  right  to  enforce  stockholder's 
liability  outside  of  state  of  incorporation;   13  L.R.A.  458,  as  to  when  lex  fori 
governs. 
£xclasiveness  of  remedy  given  in  statute  creating  rights  or  liabilities. 

Cited  in  Ryan  v.  Ray,  105  Ind.  101,  4  N.  E.  214;  Central  Trust  Co.  v.  New 
York  C.  &  N.  R.  Co.  47  Hun,  587;  Briggs  v.  Knickerbocker,  11  Misc.  197,  32 
N.  Y.  Supp.  95, — holding  remedies,  provided  in  statute,  are  exclusive;  Mairs 
V.  Baltimore  &  O.  R.  Co.  73  App.  Div.  265,  76  N.  Y.  Supp.  838,  holding  a  statute 
constituting  a  given  act  a  crime  and  providing  a  punishment,  precluded  an 
action  for  damages. 

Cited  in  note  in  34  L.R.A.  758,  on  conditions  prescribed  by  statutes  in 
state  of  incorporation  as  to  enforcement  of  stockholder's  liability  by  creditor 
in  other  state  after  stock  is  fully  paid  for. 

Distinguished  in  Graham  v.  Delaware  &  H.  Canal   Co.  46  Hun,  386,  where 
statute  created  a  new  duty  but  left  it  to  be  enforced  by  old  remedies. 
Constrnction  of  statutes  creating  right  and  providing  remedies. 

Cited  in  Central  Trust  Co.  v.  New  York  C.  &  N.  R.  Co.  47  Hun,  587,  holding 
enactment  will  not  be  enlarged  by  an  unwarranted  construction. 
Law  governing  corporate  contracts. 

Cited  in  reference  note  in  26  A.  S.  R.  244,  on  conflict  of  laws  as  affecting 
corporation's  contracts. 
What  constitutes  a  partnership. 

Cited  in  note  in  19  E.  R.  C.  404,  on  what  constitutes  a  partnership. 
Validity  of  injunction  without  notice. 

Cited  in  Meier  v.  Fidelity  Nat.  Bank,  43  Wash.   324,  86  Pac.  574,  holding 
injunction  without  notice  or  showing  of  emergency  void. 
Effect  of  statutory  enactment. 

Cited  in  note  in  13  L.R.A.  56,  on  effect  of  statutory  enactment. 
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86  AM.  REP.  654,  H£EG  ▼.  MCHT,  80  N.  Y.  579. 
What  constitutes  a  nuisance. 

Cited  in  Wheeler  v.  Pullman  Palace  Car  Co.  131  III.  App.  262,  holding  ab- 
sence of  railing  along  front  of  platform  on  demised  house  was  not  a  nuisance; 
Jarvis  v.  Baxter,  20  Jones  &  S.  109,  holding  the  building  of  a  house  so  that 
it  fell  and  injured  adjoining  property  was  a  nuisance;  Wittleder  v.  Citizens' 
Electric  Illuminating  Co.  60  App.  Div.  478,  64  N.  Y.  Supp.  114,  holding  plac- 
ing of  live  electric  wire  so  that  persons  in  thoroughfare  were  liable  to  come  in 
contact  with  it  was  a  nuisance;  Olmsted  v.  Rich,  3  Silv.  Sup.  Ct.  447,  6  N. 
Y.  Supp.  826,  26  N.  Y.  S.  R.  271,  holding  keeping  of  large  number  of  hives  of 
bees  on  lot  next  to  dwelling  could  be  permanently  enjoined;  Holke  v.  Herman, 

87  Mo.  App.  126,  holding  a  petition  to  abate  a  pond  as  nuisance  was  faulty  in 
alleging  predictions  instead  of  facts;  Fox  v.  Buffalo  Park,  21  App.  DIt.  321, 
47  N.  Y.  Supp.  788,  on  whether  an  improperly  constructed  grandstand  was  a 
nuisance. 

Cited  in  note  in  9  L.R.A.  712,  as  to  when  conduct  of  business  is  a  nuis- 
ance. 
—  Definition  of  a  nuisance. 

Cited  in  Catlin  v.  Patterson,  10  N.  Y.  S.  R.  724;  Morison  v.  New  York  EleT. 
R.  Co.  74  Hun,  398,  26  N.  Y.  Supp.  641,— holding  anything  done  to  hurt  or 
annoyance  of  lands,  tenements  or  hereditaments  of  another  is  a  nuisance. 
Keeping  or  use  of  explosives  or  inflammables  as  nuisance. 

Cited  in  McDonough  v.  Roat,  8  Kulp,  433,  holding  keeping  of  dynamite  in 
store  is  a  nuisance  or  otherwise  according  to  the  facts;  Reilly  v.  Erie  R.  Co. 
72  App.  Div.  476,  76  N.  Y.  Supp.  620,  holding  a  dynamite  magazine  may  con- 
stitute nuisance  so  as  to  create  liability  without  negligence;  Lounsbury  v. 
Foss,  80  Hun,  296,  30  N.  Y.  Supp.  89,  holding  same  as  to  a  dynamite  manu- 
factory; Flynn  v.  Butler,  189  Mass.  377,  76  N.  E.  730,  holding  powder  house 
will  constitute  a  nuisance  where  there  is  constant  menace  to  neighborhood; 
Rudder  v.  Koopman,  116  Ala.  332,  37  L.R.A.  489,  22  So.  601,  holding  storage 
of  gunpowder  and  dynamite  in  thickly  settled  portion  of  town  was  a  nuisance; 
Wilson  V.  Phoenix  Powder  Mfg.  Co.  40  W.  Va.  413,  62  A.  S.  R.  890,  21  S.  E. 
1036,  holding  maintenance  of  powder  mill  in  highway  traveled  by  thousands, 
was  nuisance,  regardless  of  care;  Laflin  &  R.  Powder  Co.  v.  Tearney,  131  111. 
322,  19  A.  S.  R.  34,  7  L.R.A.  262,  23  N.  E.  389,  holding  averments  of  declara^ 
tion  brought  a  powder  magazine  within  definition  of  a  nuisance;  O'Hara  v. 
Nelson,  71  N.  J.  Eq.  161,  63  Atl.  836,  holding  question  as  to  gasolene  in  a 
garage  is  dependent  on  circumstances  of  each  case;  Lee  v.  Vacuum  Oil  Co.  64 
Hun,  166,  7  N.  Y.  Supp.  426,  holding  facts  in  relation  to  an  oil  pipe  in  street 
did  not  sustain  charge  of  being  a  nuisance;  Van  Fleet  v.  New  York  C.  &  H.  R. 
R.  Co.  27  N.  Y.  S.  R.  76,  7  N.  Y.  Supp.  636,  holding  frame  shanty  filled  with 
oil,  etc.,  and  located  close  to  a  dwelling,  may  become  nuisance;  Spier  v.  Brook- 
lyn, 45  N.  Y.  S.  R.  261,  holding  city  created  a  nuisance  by  licensing  exhibition 
of  fireworks  in  public  street;  Morgan  v.  Bowes,  42  N.  Y.  S.  R.  791,  17  N.  Y. 
Supp.  22,  holding  blasting  with  explosives  so  powerful  as  to  injure  neighbors 
by  atmospheric  concussion  was  a  nuisance. 

Cited  in  reference  notes  in  36  A.  R.  508,  on  keeping  a  powder  magazine  as  a 
nuisance;   31  A.  S.  R.  438,  on  keeping  dangerous  explosives  as  nuisance. 

Cited  in  notes  in  41  A.  D.  747,  on  keeping  gunpowder  in  large  quantities  near 
dwelling  house  as  a  nuisance;  107  A.  S.  R.  243,  on  manufacture  or  storage  ol 
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explosive  materials  as  public  nuisance;  29  L.R^.  718,  on  negligence  in  manu- 
facture and  storage  of  gunpowder,  nitroglycerine,  dynamite,  and  other  explosives; 
16  L.R.A.(N.S.)  693,  on  storage  of  explosives  as  a  nuisance. 

Distinguished  in  Booth  v.  Rome,  W.  &  O.  T.  R.  Co.  140  N.  Y.  267,  37  A.  S. 
R.  662,  24  L.R.A.  106,  35  N.  E.  692,  holding  temporary  use  of  explosives  in 
blasting  for  needed  improvement  was  not  a  nuisance;  Ft.  Worth  &  D.  C.  R. 
Co.  V.  Beauchamp,  96  Tex.  496,  93  A.  S.  R.  864,  58  L.R.A.  716,  68  S.  W.  502, 
holding  mere  fact  of  transportation  of  explosives  by  carrier  does  not  establish 
a  nuisance;  Piehl  v.  Albany  R.  Co.  30  App.  Div.  166,  51  N.  Y.  Supp.  755, 
holding  operation  of  engine  and  flywheel  in  power  house  was  not  a  nuisance 
in  action  for  explosion  of  wheel. 

Explained  in  Kinney  v.  Koopman,  116  Ala.  310,  67  A.  S.  R.  119,  37  L.R.A. 
497,  22  So.  693,  holding  storage  of  gunpowder  or  dynamite  in  thickly  settled 
portion  of  town  was  not  a  nuisance  per  se. 

—  In  absence  of  municipal  regulation. 

Cited  in  Chicago,  W.  &  V.  Coal  Co.  v.  Glass,  34  111.  App.  364,  holding  re- 
covery for  injuries  not  dependent  on  fact  of  prohibition  by-law,  or  ordinance. 
Nuisance  as  a  question  of  fact. 

Cited  in  Morison  v.  New  York  Elev.  R.  Co.  74  Hun,  398,  26  N.  Y.  Supp. 
641,  holding  question  was  properly  left  to  jury. 

—  As  to  nuisances  in  relation  to  explosives. 

Cited  in  Reilly  v.  Erie  R.  Co.  72  App.  Div.  476,  76  N.  Y.  Supp.  620,  holding 
question  as  to  a  dynamite  magazine  within  1000  feet  of  houses  in  outskirts 
of  village  was  a  question  for  jury  on  the  facts;  Prussak  v.  Hutton,  30  App. 
Div.  66,  61  N.  Y.  Supp.  761,  holding  same  in  case  of  a  powder  magazine 
within  limits  of  city  and  about  300  or  400  feet  away;  Melker  v.  New  York, 
190  N.  Y.  481,  16  L.R.A.(N.S.)  621,  83  N.  E.  565,  13  A.  &  E.  Ann.  Cas.  544, 
holding  same  in  case  of  firing,  in  remote  place,  of  a  cannon  loaded  with  grape 
shot;  Kleebauer  v.  Western  Fuse  Explosives  Co.  138  Cal.  497,  94  A.  S.  R.  62, 
60  L.R.A.  377,  71  Pac.  617,  holding  question  as  to  powder  magazines  should 
be  left  to  jury  on  facts  of  each  case. 
Explosion  of  powder  magazine  as  evidence  that  it  was  dangerous. 

Cited  in  Laflin  &  R.  Powder  Co.  v.  Tearney,  131   111.  322,   19  A.  S.  R.   34, 
7  L.R.A.  262,  23  N.  E.  389,  holding  it  shows  that  it  was  dangerous. 
liiability  to  civil  suit  for  injuries  from  nuisances. 

Cited  in  Cameron  v.  Kenyon-Connell  Commercial  Co.  22  Mont.  312,  74  A.  S. 
R.  602,  44  L.R.A.  608,  56  Pac.  358,  on  right  to  maintain  suit  for  injuries 
against  corporation  maintaining  nuisance;  Southern  R.  Co.  v.  Adkins,  133  Ky. 
219,  117  S.  W.  321,  holding  that  railroad  is  liable  for  injury  caused  by  ex- 
plosion of  car  of  dynamite,  if  they  failed  to  exercise  care  to  prevent  it. 

Cited   in  notes  in  42  A.   S.  R.  541,  on  liability  of  railroad  for   storing  ex- 
plosive; 67  A.  S.  R.  136,  137,  on  liability  for  keeping  explosives. 
Municipal  power  over  nuisances. 

Cited   in  note  in   38  L.R.A.   309,  on  municipal  power   over  nuisances  as  to 
electricity,  steam,  and  explosives. 
Negligence  as  element  in  nuisance. 

Cited  in  Bohan  v.  Port  Jervis  Gaslight  Co.  122  N.  Y.  18,  9  L.R.A.  711,  25 
N.  E.  246,  holding  negligence  need  not  be  proved  in  action  for  use  of  property, 
producing  destructive  vapors;   Frost  v.  Berkeley  Phosphate  Co.  42  S.  C.  402, 
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46  A.  S.  R.  736,  26  L.R.A.  693,  20  S.  E.  280,  holding  proof  of  care  no  defense 
to  like  action;  Reilly  v.  Erie  R.  Co.  72  App.  Div.  476,  76  N.  Y.  Snpp.  620, 
holding  there  may  be  liability  as  respects  a  dynamite  magazine  regardless  of 
negligence;  Lounsbury  v.  Foss,  80  Hun,  296,  30  N.  Y.  Supp.  89,  holding  same  as 
to  a  dynamite  manufactory;  Laflin  &  R.  Powder  Co.  v.  Teamey,  131  111.  322, 
19  A.  S.  R.  34,  7  L.R.A.  262,  23  N.  E.  389,  holding  liability  for  actual 
injuries  from  keeping  of  gunpowder  not  dependent  on  negligence;  Weston  Paper 
Co.  V.  Pope,  165  Ind.  394,  56  L.R.A.  899,  holding  absence  of  negligence  or 
malice  does  not  relieve  from  liability  from  depositing  refuse  in  stream;  Pitta- 
burgh,  C.  &  St.  L.  R.  Co.  V.  Hood,  36  C.  C.  A.  423,  94  Fed.  618,  holding  no  ques- 
tion of  negligence  arises  in  actions  for  injuries  against  railroad  using  street 
without  authority. 
Torts  not  dependent  on  negligenc^e. 

Cited  in  Van  Norden  v.  Robinson,  46  Hun,  567,  holding  navigation  of  vessel 
with  uninspected  boiler  dispensed  with  necessity  of  proving  negligence; 
Mathews  v.  St.  Louis  &  S.  F.  R.  Co.  121  Mo.  298,  26  L.R.A.  161,  24  S.  W.  591, 
holding  legislature  could  make  railroads  liable  for  escape  of  fire  from  locomo- 
tive regardless  of  question  of  care;  Colton  v.  Onderdonk,  69  Cal.  155,  58  A. 
R.  556,  10  Pac.  395,  holding  exercise  of  care  does  not  permit  injury  of  neighbors 
by  blasting  on  a  city  lot;  Klepsch  v.  Donald,  4  Wash.  436,  31  A.  S.  R.  936» 
30  Pac.  991,  holding  liability  for  blasting,  not  claimed  to  be  unlawful,  is  de- 
pendent on  proof  of  negligence;  Albee  v.  Chappaqua  Shoe  Mfg.  Co.  62  Hun. 
223,  16  N.  Y.  Supp.  687,  holding  liability  for  blowing  powerful  whistle  near 
highway  not  affected  by  negligence  of  injured  party. 
Direct  injuries  from  wrongful  acts. 

Cited  in  Booth  v.  Rome,  W.  &  O.  Terminal  R.  Co.  44  N.  Y.  S.  R.  9,  17 
N.    Y.    Supp.    336,   holding   injuries    from   repeated   concussions   from    railroad 
blasting  were  direct. 
Rights  of  others  as  a  limitation  on  nse  of  property. 

Cited  in  Rafter  v.  Tagliabue,  29  Abb.  N.  C.  1,  21  N.  Y.  Supp.  107,  holding 
lawful  acts  must  not  be  done  in  an  unlawful  manner;  Kerbaugh  v.  Caldwell, 
80  C.  C.  A.  470,  151  Fed.  194,  10  A.  &  E.  Ann.  Cas.  453;  Catlin  v.  Patterson, 
10  X.  Y.  S.  R.  724;  Lee  v.  Vacuum  Oil  Co.  64  Hun,  156,  7  N.  Y.  Supp.  426,— 
linldincr  nuisance,  to  injury  of  neighbors,  cannot  be  maintained  even  in  pur- 
suit of  a  lawful  trade;  Albee  v.  Chappaqua  Shoe  Mfg.  Co.  62  Hun,  223,  16  N. 
Y.  Supp.  687,  holding  acts,  detracting  from  safety  of  travelers,  cannot  be  done 
on  own  premises;  Eetcham  v.  Cohn,  2  Misc.  427,  22  N.  Y.  Supp.  181,  holding 
enjoyment  of  right  to  excavate  on  own  land  is  limited  by  rights  of  others; 
Engel  V.  Eureka  Club,  59  Hun,  593,  14  N.  Y.  Supp.  184,  holding  owner  of  dan- 
gerous building  cannot  escape  liability  by  contracting  for  removal;  Taylor  v. 
Metropolitan  Elev.  R.  Co.  8  Jones  &  S.  311,  on  superiority  of  rights  of  others 
as  a  basis  of  maxim  "sic  utere  tuo." 

Cited  in  reference  note  in  51  A.  D.  286,  on  liability  for  injuries  by  acts  done 
on  one*8  own  land. 

Cited  in  notes  in  51  A.  D.  283,  on  liability  for  damages  to  others  from  acts 
done  on  one's  own  land;  1  E.  R.  C.  272,  on  liability  few:  injury  due  to  escape 
of  anything  likely  to  do  harm. 
—  Blasting  on  own  land. 

Cited  in  Blackwell  v.  Lynchburg  &  D.  R.  Co.  Ill  N.  C.  151,  32  A.  S.  R.  786, 
17   L.R.A.   729,   16  S.  E.   12,  holding  an  abutter  can  recover  of  railroad  for 
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negligent  use  of  explosives  in  blasting;  Sullivan  v.  Dunham,  161  N.  Y.  290, 
76  A.  S.  R.  274,  47  L.R.A.  715,  56  N.  E.  923,  holding  a  traveler  on  highway 
could  recover  for  injuries  from  careful  blasting  on  abutting  land. 

36  AM.  REP.  650,  HOY  v.  HOLT,  01  PA.  88. 

liiability  to  replace  destroyed  property  under  contract  to  keep  in  repair. 

Cited  in  Gettysburg  Electric  R.  Co.  v.  Electric  Light,  Heat  &  Power  Co.  200 
Pa.  372,  49  Atl.  952,  holding  lessee,  under  covenant  to  keep  leased  premises 
in  good  repair  and  restore  them  to  lessor  in  good  condition,  bound  to  rebuild 
in  case  of  destruction  by  fire;  Phillips  v.  Epp,  9  Lane.  L.  Rev.  197,  6  Kulp, 
406;  Lee's  Estate,  18  Phila.  2,  42  Phila.  Leg.  Int.  488,  17  W.  N.  C.  110,— on 
the  same  point;  Priest  v.  Foster,  69  Vt.  417,  38  Atl.  78,  holding  one  contract- 
ing to  keep  property  in  repair  and  to  return  it  in  as  good  condition  as  he  re- 
ceives it,  liable  for  its  value  where  destroyed  by  fire  or  other  accident;  Moore 
V.  Sun  Printing  &  Pub.  Asso.  41  C.  C.  A.  500,  101  Fed.  591,  holding  charterer 
of  vessel  under  contract  to  return  it  in  good  condition  liable  for  its  loss  though 
occurring  without  fault  on  his  part;  Meriwether  v.  Lowndes  County,  89  Ala. 
362,  7  So.  198,  holding  that  covenant  to  keep  bridge  in  repair  and  in  safe  con- 
xiition  includes  liability  to  rebuild  if  destroyed  by  unusual  and  unprecedented 
flood;  Smith  American  Organ  Co.  v.  Abbott,  1  Pa.  Dist.  R.  174,  11  Pa.  Co.  Ct. 
319,  holding  that  where  lessee  covenants  to  insure  and  fails  to  do  so  he  is 
liable  for  loss  by  fire;  Jenkins  v.  Stone,  14  Montg.  Co.  L.  Rep.  27,  holding 
that  under  covenant  of  tenant  to  repair  fences,  material  to  be  taken  from  trees 
on  premises,  tenant  was  not  relieved  from  paying  rent  because  of  burning  of 
trees;  Link  v.  Hathway,  143  Mo.  App.  502,  127  S.  W.  913,  to  point  that  where 
bailee  agrees  to  keep  premises  in  repair  he  is  liable  for  damage  to  property 
by  fire. 

Cited  in  reference  notes  in  40  A.  R.  814,  on  lessee's  covenant  for  restoration 
as  including  loss  by  fire;  2  A.  S.  R.  368,  on  liability  of  lessee  for  restoration 
of  premises  destroyed  by  fire;  61  A.  S.  R.  666,  on  tenant's  duty  to  rebuild  on 
destruction  of  leased  premises. 

Cited  in  notes  in  95  A.  D.  121,  on  tenant's  covenants  to  repair;  61  A.  S.  R. 
567,  on  tenant's  duty  to  rebuild  on  destruction  of  leased  premises;  22  L.R.A. 
615,  on  liability  of  tenant  to  rebuild  on  destruction  of  leased  building;  64 
L.R.A.  658,  on  tenant's  duty  to  leave  premises  in  good  condition  under  express 
covenants  as  to  fire  or  unavoidable  accident;  124  A.  S.  R.  707,  on  meaning  of 
word  "repair"  as  distinguished  from  or  synonymous  with  the  word  "rebuild" 
or  "reconstruct." 

Distinguished  in  Van  Wormer  v.  Crane,  51  Mich.  363,  47  A.  R.  582,  16  N.  W. 
686,  holding  lessee  not  liable  for  loss  by  accidental  fire  under  lease  to  keep  in 
repair  and  return  in  good  condition,  excepting  damage  by  the  elements;  Dixon 
V.  Breon,  22  Pa.  Super.  Ct.  340,  holding  that  where  under  contract  to  cut  and 
manufacture  certain  lumber  and  deliver  to  another,  the  timber  is  accidentally 
destroyed  by  fire  after  being  cut  but  before  made  into  liunber,  vendot*  is  released 
from  his  contract;  Sampson  v.  Grogan,  21  R.  I.  174,  44  L.R.A.  711,  42  Atl. 
712,  holding  life  tenant  not  bound  to  rebuild  house  accidentaly  destroyed  by 
fire,  though  held  under  devise  providing  that  he  shall  keep  it  in  repair. 
Excnse  for  nonperformance. 

Cited  in  Mitchell  v.  Hancock  County    (Mitchell  v.  Weston),  91  Miss.  414, 
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124  A.  S.  R.  706,  15  L.R.A.(N.S.)    833,  45  So.  571,  holding  that  act  of  God 
will  not  excuse  nonperformance  of  duty  created  by  contract. 

36  AM.  REP.  662,  MANSFI£IiD  COAIj  A  COKJE]  CO.  t.  McENERY,  91 

PA.  185. 
Measure  of  damages  for  death  by  wroneful  act. 

Cited  in  McGowan  v.  St.  Louis  Ore  &  Steel  Co.  109  Mo.  518,  19  S.  W.  199; 
Carlson  v.  Oregon  Short  Line  &  U.  N.  R.  Co.  21  Or.  450,  28  Pac.  497, — holding 
that  measure  of  damages  for  death  by  wrongful  act  is  the  pecuniary  loss  sus- 
tained without  any  addition  for  physical  pain  of  the  injured  or  mental  suiTering 
of  survivors;  Missouri,  K.  &  T.  R.  Co.  v.  McLaughlin,  73  Kan.  248,  84  Pac.  989,  on 
same  point;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Sweet,  60  Ark.  550,  31  S.  W.  571; 
McHugh  V.  Schlosser,  169  Pa.  480,  39  A.  S.  R.  699,  23  L.R.A.  574,  28  Atl.  291, 
34  W.  N.  C.  33,  24  Pittsb.  L.  J.  N.  S.  285,— holding  that  in  fixing  damages  for 
death  by  wrongful  act,  the  age  of  deceased,  his  habits  and  capacity  for  work 
and  his  expenditures  may  be  considered;  O'Reilly  v.  Monongehela  Street  R. 
Co.  17  Pa.  Super.  Ct.  626,  on  same  point;  Palmer  v.  Philadelphia,  B.  &  W.  R. 
Co.  218  Pa.  114,  66  Atl.  1127,  holding  that  exemplary  damages  cannot  be  re- 
covered by  surviving  parties  for  injuries  causing  death;  Atlanta  &  W.  P.  R.  Co. 
V.  Newton,  85  Ga.  617,  11  S.  E.  776,  holding  evidence  of  what  deceased  might 
have  earned  in  occupations  other  than  that  in  which  he  was  always  engaged  in- 
admissible on  measure  of  damages. 

Cited  in  notes  in  48  A.  D.  639,  on  damages  for  death  of  relative;  1  A,  S.  R. 
632;    12  A.   S.  R.  375,  378,  380, — on  measure  of  damages  for  causing  death; 
8  £.  R.  C.  426,  on  measure  of  damages  for  death  of  person  negligently  killed. 
—  Death  of  father. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Maddry,  57  Ark.  308,  21  S.  W.  472, 
holding  that  loss  to  minor  child  of  the  training  by  his  father  is  proper  element  in 
fixing  damages  for  death  by  wrongful  act;  McCabe  v.  Narragansett  Electric 
Lighting  Co.  27  R.  I.  272,  81  Atl.  667,  holding  thai  in  action  for  death  by 
wrongful  act,  loss  of  parental  care  to  infant  cannot  be  considered  as  an  ele- 
ment of  damages;  Duzan  v.  Myers,  30  Ind.  App.  227,  96  A.  S.  R.  341,  65  N.  E. 
1046,  holding  invalid  adult  daughter  entitled  to  part  of  fund  recovered  for 
death  of  father  by  wrongful  act. 
Contributory  negligence  and  assumption  of  risk. 

Cited  in  Durst  v.  Carnegie  Steel  Co.  173  Pa.  162,  33  Atl.  1102,  on  nonliability  of 
master  to  workmen  for  injury  from  danger  arising  during,  and  caused  by  the 
progress  of  the  work. 

Cited  in  reference  note  in  13  A.  S.  R.  94,  giving  instances  of  contributory 
negligence. 

Cited  in  notes  in  55  A.  D.  672,  on  knowledge  of  or  reason  to  apprehend  danger 
as  essential  to  contributory  negligence  which  will  defeat  recovery  for  injury; 
92  A.  D.  219,  on  duty  of  employer  to  furnish  safe  premises  and  conditions  in  and 
under  which  to  work;  59  A.  R.  75,  on  roaster's  duty  to  furnish  safe  appliances; 
59  A.  D.  739,  on  effect  of  contributory  negligence  on  liability  of  owner  of  defective 
bridge;  49  L.R.A.  54,  on  contributory  negligence  in  respect  to  risks  assumed  by 
servant  enteriifg  or  remaining  in  employment;  54  L.R.A.  66,  on  master's  duty  to 
see  that  unintelligent  instrumentalities  of  the  work  are  reasonably  safe;  37 
L.  ed.  U.  S.  729,  on  master's  duty  to  furnish  suitable  and  safe  machinery  and 
appliances. 
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~  Continniiis:  at  work  under  known  dangerous  conditions. 

Cited  in  Wannamaicer  v.  Burke,  111  Pa.  423,  2  Atl.  600,  17  W.  N.  C.  226,  43 
Phila.  Leg.  Int.  331,  holding  that  employee  continuing  to  work  in  room  known  to 
be  in  unsafe  condition,  assumes  the  risk  of  injury  therefrom;  Diehl  v.  Lehigh 
Iron  Co.  140  Pa.  487,  21  Atl.  430,  27  W.  N.  C.  652,  48  Phila.  Leg.  Int.  321, 
holding  that  servant  voluntarily  undertaking  dangerous  employment  with  knowl- 
edge of  the  danger  assumes  the  risk  of  injury;  Patnode  v.  Harter,  20  Nev. 
303,  21  Pac.  679;  Dooner  v.  Delaware  &  H.  Canal  Co.  164  Pa.  17,  30  Atl.  269,— 
holding  that  employee  using  defective  machinery  with  knowledge  of  such  defect 
assumes  the  risk  of  injury  therefrom;  New  York,  L.  E:  &  W.  R.  Co.  v. 
Lyons,  119  Pa.  324,  13  Atl.  205,  21  W.  N.  C.  277,  45  Phila.  Leg.  Int.  275,  18 
Pittsb.  L.  J.  N.  S.  515,  holding  that  switchman  with  knowledge  of  defective 
condition  of  step  on  engine,  is  guilty  of  contributory  negligence  in  attempting 
to  step  upon  such  engine  while  in  motion;  Wilkinson  v.  H.  W.  Johns  Mfg.  Co. 
198  Pa.  634,  48  Atl.  810,  holding  plaintiff  guilty  of  contributory  negligence  as 
matter  of  law  where  injury  was  caused  by  instrumentality  used  by  employee  a 
long  time  prior  thereto  without  any  complaint  as  to  its  being  defective;  Baldwin 
V.  Urner,  18  Montg.  Co.  L.  Rep.  21,  holding  master  not  liable  for  injury  to 
servant  where  latter  voluntarily  assumes  danger  manifest  to  him. 

Cited  in  notes  in  41  L.R.A.  41,  on  effect  of  actual  knowledge  on  employer's  lia- 
bility to  injured  servant;  47  L.R.A.  185,  on  fact  that  servant  complained  of  dan- 
gerous condition  as  affecting  applicability  of  maxim,  volenti  non  fit  injuria. 

Distinguished  in  Pennsylvania  R.  Co.  v.  Zink,  126  Pa.  288,  17  Atl.  614, 
holding  that  where  defective  condition  of  track  is  not  palpably  evident,  a 
brakeman  is  not  guilty  of  contributory  negligence  as  a  matter  of  law  by  con- 
tinuing his  work;  Hammer 'v.  Pressed  Steel  Car  Co.  204  Pa.  594,  54  Atl.  355, 
holding  that  where  danger  is  not  plainly  evident,  employee  is  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  from  continuing  his  work  as  usual. 
Liability  of  master  for  negligence  of  coemployee. 

Cited  in  Walton  v.  Bryn  Mawr  Hotel  Co.  160  Pa.  3,  28  Atl.  438,  holding  that 
one  erecting  a  structure  is  not  liable  for  injury  to  workman  thereon  if  he  has 
exercised  reasonable  care  in  employing  competent  persons  to  do  the  work; 
Anderson  v.  Hays  Mfg.  Co.  207  Pa.  106,  63  L.R.A.  540,  56  Atl.  345,  holding 
that  test  as  to  liability  for  work  done  by  employees  is  whether  or  not  the  master 
exercised  reasonable  care  in  employing  them;  Snodgrass  v.  Carnegie  Steel  Co. 
173  Pa.  228,  33  Atl.  1104,  37  W.  N.  C.  544,  27  Pittsb.  L.  J.  N.  S.  37,  holding  that 
burden  of  showing  want  of  care  in  the  selection  of  employees  is  upon  him  who 
alleges  it;  McGuire  v.  Lehigh  Calley  R.  Co.  216  Pa.  618,  64  Atl.  825,  on 
same  point;  Philadelphia  City  Pass.  R.  Co.  v.  Henrice,  92  Pa.  431,  37  A.  R.  699, 
on  admissibility  of  evidence  that  driver  was  incompetent  to  attend  to  his  duties 
at  time  of  an  accident. 

Cited  in  note  in  54  L.R.A.  165,  on  master's  liability  where  his  own  negligence 
intervenes  as  a  proximate  cause  between  a  delinquent  coservant's  negligence  and 
the  injury. 

Distinguished  in  Philadelphia  &  R.  R.  Co.  v.  Anderson,  94  Pa.  351,  39  A.  R. 
787,  on  difference  in  care  required  as  to  passengers  on  railroad  from  that  as  to 
employees. 
friability  for  negligence  of  Independent  contractor. 

Cited  in  Galatia  Coal  Co.  v.  Harris,  116  III.  App.  70,  holding  employer  not 
liable  for  injury  resulting  from  negligence  of  independent  contractor. 
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Cited  in  notes  in  76  A.  S.  R.  386,  387,  389,  on  nonliability  for  negligence  and 
other  torts  of  independent  contractors ;  76  A.  S.  R.  422,  on  liability  for  negligence 
of  independent  contractors  in  cases  concerning  bridges. 
Who  is  independent  contractor. 

Cited  in  Hanna  v.  Gresh,  16  Montg.  Co.  L.  Rep.  182,  holding  that  fact  that 
plumbers  were  paid  ordinary  wages  for  work  done  instead  of  stipulated  sum  for 
whole  job  did  not  take  away  character  of  independent  contractor. 
Negligence  when  question  for  Jury. 

Cited  in  Philadelphia  &  R.  R.  Co.  v.  Schertle,  97  Pa.  450,  holding  that  where 
there  is  no  evidence  of  negligence,  the  question  should  not  be  submitted  to  the 
jury. 
Burden  of  proof  of  negligence. 

Cited  in  Mensch  v.  Pennsylvania  R.  Co.  150  Pa.  598,  17  L.R.A.  450,  26  Atl.  31, 
holding  that  employee  suing  for  damages  for  personal  injury  must  prove  the  fact 
of  negligence  which  establishes  liability. 
Assignability  of  duty  of  Inspection. 

Cited  in  note  in  41  L.R.A.  111,  on  assignability  of  master's  duty  of  inspection. 

86  AM.  REP.  668,  POTTER  ▼.  WARNE:R,  91  PA.  S62. 
Duty  and  liability  of  physician  for  maltreatment  of  patient. 

Cited  in  Force  v.  Gregory,  63  Conn.  167,  38  A.  8.  R.  371,  22  L.R.A.  343,  27 
Atl.  1116,  holding  that  physicians  are  bound  to  exercise  reasonable  and  ordinary 
care,  skill  and  diligence  in  the  treatment  of  their  patients;  McKee  v.  Allen. 
94  III.  App.  147  J  Wohlert  v.  Seibert,  23  Pa.  Super.  Ct.  213,— holding  that  implied 
contract  of  physician  with  his  patient  is  not  to  cure,  but  to  treat  his  case  with 
reasonable  skill  and  diligence;  Carpenter  v.  McDavitt,  63  Mo.  App.  393,  on 
liability  of  physician  as  to  treatment  of  his  patient;  Giberson  v.  Klnard,  25 
Lane.  L.  Rev.  380,  holding  that  no  presumption  of  negligence  of  physician 
arises  because  he  fails  to  effect  cure. 

Cited  in  notes  in  48  A.  D.  481,  482,  484,  on  civil  liability  of  physicians  and 
surgeons  for  negligence;  93  A.  8.  R.  665,  on  liability  of  physicians  and  surgeons 
for  mismanagement  by  those  in  charge  of  patient;  2  L.R.A.  588,  on  care  and  skill 
required  of  physicians  and  surgeons  in  treatment  of  patient;  37  L.R.A.  833, 
on  liability  of  physician  or  surgeon  for  acts  of  others. 
—  Results  contributed  to  by  patient's  disregard  of  instrnctions. 

Cited  in  Young  v.  Mason,  8  Ind.  App.  264,  35  N.  E.  521,  holding  that  no  recov- 
ery can  bo  had  for  injury  resulting  from  negligence  of  physician,  where  ibe 
conduct  of  the  patient  in  disregarding  instructions  contributed  to  the  injury; 
Jones  V.  Angel  1,  95  Ind.  376,  on  same  point. 

Cited  in  reference  note  in  8  A.  S.  R.  796,  on  effect  of  contribution  by  patient  to 
injury  on  recovery  of  damages  for  malpractice. 

Cited  in  notes  in  17  L.R.A.(N.S.)  1246,  on  patient's  own  negligence  or  failure 
to  follow  instructions  as  affecting  liability  of  physician  or  surgeon  for  mal- 
practice ;  49  L.R. A.  828,  on  effect  of  disobeying  orders  of  phjrsician  on  remedy  of 
injured  person  against  one  who  injured  him. 

Distinguished  in  Brown  v.  Marshall,  47  Mich.  676,  41  A.  R.  728,  11  N.  W. 
.392,  holding  that  druggist  negligently  selling  one  medicine  for  another  is  liable 
for  injuries  resulting  therefrom,  though  negligent  treatment  following  ita  taking 
may  have  contributed  to  the  injury. 
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'Comparative  negligence. 

Cited  in  reference  note  in  64  A.  D.  675,  on  comparing  contributory  negligence 
and  negligence. 

Cited  in  note  in  55  A.  D.  671,  on  rule  as  to  comparative  negligence. 

86  AM.  REP.  671,  POLL'S  APPEAL,  01  PA.  434. 

Specific  performance  of  contracts  relating  to  stocks  or  personalty. 

Cited  in  Eckstein  v.  Downing,  64  N.  H.  248,  10  A.  S.  R.  404,  9  Atl.  626,  denying 
specific  performance  of  contract  for  exchange  of  shares  of  stock  for  other  property; 
Spotts  V.  Eisen  Hauer,  31  Pa.  Super.  Ct.  89,  holding  that  equity  will  not  decree 
specific  performance  of  contract  for  purchase  of  a  chose  in  action  where  perform- 
ance would  result  in  injustice;  Rigg  v.  Heading  &  S.  W.  Street  R.  Co.  191  Pa. 
298,  43  Atl.  212,  holding  that  equity  will  not  decree  specific  performance 
of  contract  for  sale  of  stock  in  the  absence  of  circumstances  making  remedy 
at  law  inadequate;  Paxton  Fire  Co.  v.  McJCormick,  27  Pa.  Co.  Ct.  553;  Phila- 
delphia &  R.  R.  Co.  V.  Stichter,  11  W.  N.  C.  325, — on  general  rule  that  equity  will 
not  decree  specific  performance  of  contract  relating  to  chattels;  Cunningham's 
Appeal,  108  Pa.  546,  16  W.  N.  C.  430,  42  Phila.  Leg.  Int.  103;  DeLaCuesta  v. 
Insurance  Co.  of  N.  A.  136  Pa.  62,  9  L.R.A.  631,  20  Atl.  508,  26  W.  N.  C. 
377,  47  Phila.  Leg.  Int.  466,  on  contract  for  sale  of  specific  shares  of  stock  not 
being  enforceable  by  specific  performance;  Edelman  v.  Latshaw,  159  Pa.  644, 
28  Atl.  475,  on  exceptions  to  rule  denying  specific  performance  of  contracts  re- 
lating to  sale  of  chattels;  Smith  v.  Smith,  38  Pa.  Super.  Ct.  251,  to  point  that 
equity  will  not  enforce  contract  to  deliver  stock  where  adequate  remedy  at  law 
exists. 

Cited  in  reference  notes  in  2  A.  S.  R.  703,  on  specific  performance  of  contract  to 
sell  shares  of  national  bank;  10  A.  S.  R.  409,  on  specific  performance  of  contract 
to  sell  bank  stock ;  74  A.  S.  R.  690,  on  specific  performance  of  contract  to  convey 
corporate  stock. 

Cited  in  notes  in  50  L.R.A.  502,  on  jurisdiction  over  specific  performance  of 
contract  for  sale  of  stock  in  corporation ;  6  E.  R.  C.  646,  on  specific  performance 
of  contracts  concerning  chattels. 

Distinguished  in  Lafferty's  Estate,  2  Pa.  Dist.  R.  217,  on  decree  of  specific 
performance  to  enforce  execution  of  power  granted  to  trustee  to  vote  stock; 
Northern  C.  R.  Co.  v.  Walworth,  193  Pa.  207,  44  Atl.  253,  holding  that  specific 
performance  is  proper  remedy  upon  contract  for  purchase  of  stock  of  a  railroad 
company  by  another  railroad,  the  two  not  being  parallel  and  competing  lines. 
^—  Agreements  looking  to  control  of  corporate  property. 

Cited  in  Cage  v.  Fisher,  5  N.  D.  297,  31  L.R.A.  557,  65  N.  W.  809,  holding  that 
equity  will  not  decree  specific  performance  of  contract  for  voting  stock  of 
another  purpose  of  obtaining  control  of  the  corporation. 

Cited  in  note  in  50  L.R.A.  506,  on  jurisdiction  over  specific  performance  of 
contract  for  sale  of  corporate  stock  to  enable  purchaser  to  secure  control  of  cor- 
poration. 

Distinguished  in  Morris  v.  Tuskaloosa  Mfg.  Co.  83  Ala.  565,  3  So.  689;  Ryan 
T.  McLane,  91  Md.  175,  80  A.  S.  R.  438,  50  L.R.A.  501,  46  Atl.  340;  Morgan  v. 
Hartley  Oil  &  Gas  Co.  30  Pa.  Co.  Ct.  22,  35  Pittsb.  L.  J.  N.  S.  53;  Carter  v. 
Producer's  Oil  Co.  182  Pa.  551,  39  L.R.A.  100,  38  Atl.  571, — on  specific  per- 
formance of  contract  for  sale  of  stock  where  purchaser  intends  thereby  to  obtain 
•control  of  corporation. 
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Contracts  asrainst  public  policy. 

Cited  in  People  v.  North  River  Sugar  Ref.  Co.  54  Hun,  355,  6  L.RJL  386, 
27  N.  Y.  S.  R.  386,  7  N.  Y.  Supp.  406,  on  invalidity  of  contract  to  do  a  thing  clear- 
ly injurious  to  the  public;  State  ex  rel.  Wilderman  v.  Kidd,  63  Wis.  337,  23  N. 
W.  703,  on  invalidity  of  agreement  based  upon  consideration  of  performance  of 
statutory  duty. 

Cited  in  note  in  8  L.R.A.  497,  on  validity  of  contracts  against  public  policy. 

—  For  control  of  corporations. 

Cited  in  Moses  v.  Scott,  84  Ala.  608,  4  So.  742,  holding  that  agreement  as  to 
control  of  stock  which  acts  as  a  restraint  on  right  of  alienation  is  against  public 
policy  and  void;  Cone  v.  Russell,  48  N.  J.  Eq.  208,  21  Atl.  847,  holding  agreement 
to  vote  shares  in  a  certain  way  for  five  years  invalid  as  against  public  policy 
where  purpose  was  to  keep  a  certain  man  in  charge  as  manager;  Tomlin  v. 
Farmers'  &  M.  Bank,  52  Mo.  App.  430,  on  validity  under  public  policy  of  agree- 
ment between  certain  stockholders  to' vote  only  for  certain  parties  and  to  sell  no 
stock  except  as  to  such  as  would  do  likewise. 

Cited  in  note  in  66  A.  S.  R.  140,  on  agreements  to  control  future  voting  of 
stock  at  corporate  election. 
Adequate  remedy  at  law. 

Cited  in  K&ul  v.  Henke,  2  Pa.  Dist.  R.  236,  holding  that  equity  will  not  enforce 
restitution  of  promissory  note  fraudulently  obtained,  the  remedy  at  law  being 
adequate;  Philadelphia  &  R.  R.  Co.'s  Appeal,  12  Pittsb.  L.  J.  N.  S.  379,  39 
Phila.  Leg.  Int.  98,  holding  that  equity  will  not  specifically  enforce  contract  re- 
lating to  personalty,  if  remedy  at  law  exists. 
National  bank  as  quasi  public  institution. 

Cited  in  Bridgers  v.  First  Nat.  Bank,  152  N.  C.  293,  31  LJl.A.(N.S.)  1199,  67 
S.  E.  770,  to  point  that  national  bank  is  quasi  public  institution. 

86  AM.  REP.  675,  DUFF  v.  ALIiEGHENY  R.  CO.  91  PA.  458. 
Liability  for  injury  to  trespassers  and  licensees  on  railroad  trains. 

Cited  in  Richmond  &  D.  R.  Co.  v.  Burnsed,  70  Miss.  437,  35  A.  S.  R.  656, 
12  So.  958,  holding  railroad  not  liable  for  injury  to  trespasser  on  its  cars,  where 
not  inflicted  wantonly  or  wilfully;  Springer  v.  Byram,  137  Lid.  16,  45  A.  S.  R. 
159,  23  L.R.A.  244,  36  N.  E.  361,  on  right  of  trespasser  or  licensee  to  recover  for 
injury  sustained  through  negligence  of  railroad. 

Cited  in  notes  in  52  A.  R.  436,  on  right  to  recover  for  injuries  received  while 
riding  free  because  of  fraud  on  carrier;  59  A.  R.  604,  on  railroad's  liability  for 
injuries  to  child  while  stealing  ride  on  train;  13  L.R.A.  248,  on  railroad's  duty  to 
avoid  injury  to  trespassers  on  its  premises;  12  L.R.A.  338,  on  liability  of  carrier 
for  removing  trespasser  from  train;  27  L.R.A.  171,  on  master's  liability  for 
negligent  ejection  from  train  by  servant  acting  within  scope  of  employment. 

Distinguished  in  Kelly  v.  Hestonville,  M.  &  F.  Pass.  R.  Co.  39  Phila.  Leg.  Infc 
168,  holding  that  it  is  negligence  of  railroad  to  permit  child  of  tender  years  to 
ride  upon  platform  of  car. 

—  To  persons  riding  by  permission  or  invitation  of  trainman. 

Cited  in  Hot  Springs  R,  Co.  v.  Dial,  58  Ark.  318,  24  S.  W.  500,  holding 
railroad  not  liable  for  injury  sustained  by  one  called  by  conductor  to  assist  in 
setting  brakes  on  train,  the  conductor  having  no  authority  to  employ  him: 
Reary  v.  Louisville,  N.  O.  &  T.  R.  Co.  40  La.  Ann.  32,  8  A.  S.  R.  497.  n  '^^ 
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390,  holding  the  same  though  trespasser  was  riding  in  baggage  car  by  permission 
of  baggageman;  Rathbone  v.  Oregon  R.  Co.  40  Or.  225,  66  Pac.  909,  denying 
right,  of  one  riding  on  hand  car  contrary  to  rules  of  company  but  upon  invitation 
of  foreman,  to  recover  for  injury  sustained;  Darwin  v.  Charlotte,  C.  &  A.  R.  Co. 
23  S.  C.  531,  56  A.  R.  32,  holding  railroad  not  liable  for  injury  to  trespasser 
riding  on  pilot  of  engine,  though  permitted  by  engineer  to  remain  there;  Vir- 
ginia Midland  R.  Co.  v.  Roach,  83  Va.  375,  5  S.  E.  175,  holding  railroad  not  liable 
for  injury  to  one  riding  upon  its  engine,  though  permitted  to  do  so  by  engineer  or 
conductor;  Fischer  v.  Columbia  &  P.  S.  R.  Co.  62  Wash.  462,  100  Pac.  1005, 
holding  railroad  not  liable  for  injury  to  one  riding  on  engine  of  freight  train 
at  invitation  of  engineer;  Pennsylvania  Co.  v.  Coyer,  163  Ind.  631,  72  N.  E.  875, 
on  liability  of  railroad  for  injury  to  one  permitted  to  ride  on  its  work  train. 

Cited  in  reference  note  in  118  A.  S.  R.  805,  on  liability  of  railroad  company  for 
death  of  boy  permitted  by  conductor,  against  rules,  to  ride  gratuitously. 

Cited  in  note  in  8  L.R.A.  (N.S.)  1241,  on  carrier's  duty  to  one  whom  it  permits 
to  enter  its  cars  upon  his  own  business  and  not  as  a  passenger. 

Distinguished  in  Albion  Lumber  Co.  v.  DeNobra,  19  C.  C.  A.  168,  44  U.  S.  App. 
347,  72  Fed.  739,  holding  logging  road  liable  for  injury  to  one  carried  as  pas- 
senger by  permission  of  superintendent. 
Children  as  trespassers. 

Cited  in  Feehan  v.  Dobson,  44  W.  N.  C.  65,  10  Pa.  Super.  Ct.  6;  Gillespie  v. 
McGowan,  100  Pa.  144,  45  A.  R.  365,  39  Phila.  Leg.  Int.  313;  Rodgers  v.  Lees,  140 
Pa.  475,  23  A.  S.  R.  250,  12  L.R.A.  216,  21  Atl.  399,  27  W.  N.  O.  441,  48  Phila. 
Leg.  Int.  329,  22  Pittsb.  L.  J.  N.  S.  34,-— holding  that  child  of  tender  years  may 
be  a  trespasser  so  as  to  preclude  recovery  for  injury  sustained  by  him;  Dull  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  21  Ind.  App.  571,  52  N.  E.  1013,  holding  rail- 
road not  liable  for  injury  to  child  trespassing  on  its  track;  McMullen  v.  Penn- 
sylvania R.  Co.  132  Pa.  107,  19  A.  S.  R.  591,  19  Atl.  27,  25  W.  N.  C.  308,  47  Phila. 
Leg.  Int.  269,  holding  that  child  10  years  old  cannot  recover  for  injury  sus- 
tained while  trespassing  on  railroad  track;  Cauley  v.  Pittsburgh,  C.  &  St.  L.  R. 
Co.  95  Pa.  398,  40  A.  R.  664,  holding  injury  while  trespassing  on  flat  cars  not 
actionable. 

—  Riding  on  cars. 

Cited  in  Catlett  v.  St.  Louis,  I.  M.  &  S.  R,  Co.  57  Ark.  461,  38  A.  S.  R.  264, 
21  S.  W.  1062,  denying  right  of  recovery  for  injury  to  child  stealing  ride  on 
train;  Lott  v.  New  Orleans  City  &  Lake  R.  Co.  37  La.  Ann.  337,  65  A.  R.  600, 
holding  railroad  not  liable  for  injury  to  boy  sustained  while  jumping  off  car  upon 
which  he  had  been  permitted  to  ride  by  the  driver;  Feingold  v.  Philadelphia 
Traction  Co.  21  Pa.  Co.  Ct.  183,  7  Pa.  Dist.  R.  445,  4  Lack.  Leg.  News,  292, 
holding  street  railway  not  liable  for  injury  sustained  by  child  trespassing  on 
car.  who  is  told  by  driver  to  get  off  and  does  so  before  car  stops  and  is  thereby 
injured. 

Distinguished  in  Biddle  v.  Hestonville,  M.  &  F.  Pass.  R.  Co.  112  Pa.  651,  4 
Atl.  485,  17  W.  N.  C.  436,  43  Phila.  Leg.  Int.  306,  holding  street  car  company  liable 
for  injury  to  child  caused  by  his  being  ejected  from  car,  on  which  he  was  tres- 
passing, while  is  was  in  motion. 

—  Newsboy  on  train. 

Cited  in  Raming  v.  Metropolitan  Street  R.  Co.  157  Mo.  477,  57  S.  W.  268, 
holding  that  newsboy  jumping  on  street  car  for  purpose  of  selling  papers, 
without  permission  and  without  payment  of  fare  is  not  a  passenger  thereon. 
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Who  I8  passenger. 

Cited  in  notes  in  82  A.  D.  293;  61  A.  S.  R.  101,— en  who  are  passeo^ers;  61 
A.  S  R.  02,  on  who  are  passengers  on  freight  trains;  104  A.  S.  R.  589,  as  to 
whether  persons  entering  or  heing  upon  a  street  car  without  intending  to 
become  passengers  are  such. 

S6  AM.  REP.  676,  ARMENIA  INS.  CO.  ▼.  PAUIi,  91  PA.  520. 
Effect  of  omissions  In  application  upon  validity  of  insurance  policy. 

Cited  in  Farmers'  Mut.  F.  &  Lighting  Ins.  Co.  v.  Lecroy,  01  IlL  App.  41^ 
holding  that  incomplete  answer  to  material  question  in  application  for  insurance 
will  not  avoid  policy  issued  thereunder;  Hey  v.  Guarantors'  Liability  Indemnity 
Co.  181  Pa.  220,  69  A.  S.  R.  664,  37  Atl.  402,  40  W.  N.  C.  423,  28  Pittsb.  L.  J. 
N.  S.  1,  holding  that  in  suit  on  policy  of  insurance  on  property  destroyed  by 
flood  in  river,  it  is  no  defense  that  applicant  did  not  specify  in  application  tiiat 
property  was  located  near  the  river. 

Cited  in  reference  notes  in  30  A.  R.  684,  on  effect  of  unanswered  inquiry  as 
warranty;  8  A.  8.  R.  002,  on  effect  of  entire  omission  to  answer  question  in 
written  application  for  insurance;  66  A.  S.  R.  423,  on  effect  of  partial  answers 
in  application  for  insurance. 

Cited  in  note  in  16  L.R.A.(N.S.)  1244,  on  estoppel  to  avoid  policy  because  of 
fraud  or  mistake  of  agent  preparing  application  where  no  answers  were  given 
by  applicant. 

S6  AM.  REP.  678,  REYNOLDS  ▼.  WITTE,  IS  S.  O.  5. 
Liability  of  principal  for  acts  of  his  agent. 

Cited  in  Whaley  v.  Duncan,  47  S.  0.  130,  26  S.  E.  64,  holding  that  principal 
is  bound  by  acts  of  his  agent  in  performing  work  intrusted  to  him,  unless  party 
dealing  with  him  has  notice  of  special  instructions;  Hutchison  v.  Rock  Hill  Real 
Estate  &  Loan  Co.  66  S.  C.  46,  43  S.  E.  206,  holding  directors  of  corporation  bound 
by  act  of  secretary  and  treasurer  within  scope  of  his  employment,  though 
unauthorized  by  them;  Mitchell  v.  Leech,  60  8.  C.  413,  104  A.  S,  R.  811,  60 
L.R.A.  723,  48  S.  E.  200,  holding  Sovereign  Camp  of  Woodmen  of  America  liable 
for  injury  caused  by  use  of  mechanical  goat  in  initiation  by  local  camp  though 
its  use  was  unauthorized;  Williams  v.  Tolbert,  76  S.  C.  211,  56  S.  E.  008;  Rucker 
v.  Smoke,  37  S.  C.  377,  34  A.  S.  R.  768,  16  S.  E.  40,—  holding  principal  liable 
for  act  of  his  agent  in  seizure  of  personal  property  though  act  complained  of  was 
neither  authorized  nor  ratified;  Lewis  v.  Mammoth  Min.  Co.  33  Utah,  273,  15 
L.R.A.  (N.S.)  430,  03  Pac.  732,  holding  master  liable  for  acts  of  his  servant 
done  in  the  furtherance  of  his  master's  business  though  done  in  violation  of 
instructions;  Cobb  v.  Columbia  &  G.  R.  Co.  37  S.  C.  104,  15  S.  E.  878;  Burns  v. 
Southern  R.  Co.  63  S.  C.  46,  40  S.  E.  1018  (dissenting  opinion),  on  same  point: 
Fitzgerald  v.  Fitzgerald  &  M.  Constr.  Co.  44  Neb.  463,  62  N.  W.  800,  holding  cor- 
poration not  liable  for  acts  of  its  officers  where  not  within  the  scope  of  their 
authority  as  officers. 

Cited  in  note  in  88  A.  S.  R.  705,  on  liability  of  principal  in  tort  for  fraud  of 
agent. 
—  Fraud,  misrepresentation,  or  deceit  by  agent. 

Cited  in  Pacific  Postal  Teleg.  Cable  Co.  v.  Bank  of  Palo  Alto,  54  L.R.A.  711, 
48  C.  C.  A.  413,  100  Fed.  360  (affirming  103  Fed.  841),  holding  telegraph  com- 
pany liable  for  loss  td  bank  by  payment  of  message  forged  by  tel^raph  operator; 
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Wolfe  V.  Paugh,  101  Ind.  293,  holding  principal  liable  for  fraudulent  representa- 
tions of  his  agent  in  making  deal  for  exchange  of  lands;  Hollingsworth  v.  Hol- 
brook,  80  Iowa,  151,  20  A.  S.  R.  411,  45  N.  W.  561,  holding  that  alteration  of 
chattel  mortgage  by  agent  with  authority  to  take  security  for  the  debt,  avoids 
the  mortgage  in  the  hands  of  the  principal;  John  Gund  Brewing  Co.  v.  Peterson, 
130  Iowa,  301,  106  N.  W.  741,  holding  principal  bound  by  representations  of  his 
agent  made  within  apparent  scope  of  his  authority;  Brown  v.  American  Teleph. 
&  Teleg.  Co.  82  S.  C.  173,  63  S.  E.  744,  holding  principal  liable  for  fraudulent 
act  of  agent  done  in  course  of  employment,  though  it  is  contrary  to  instructions; 
Matteson  v.  Rice,  116  Wis.  328,  92  N.  W.  1109,  holding  landlord  bound  by  rep- 
resentations of  his  agent,  with  authority  to  exhibit  premises  and  execute 
lease  therefor,  in  regard  to  condition  of  premises  in  a  matter  not  open  to  in- 
spection; Mclntire  v.  Pryor,  173  U.  S.  38,  43  L.  ed.  606,  19  Sup.  Ct.  Rep.  362; 
Trankla  v.  McLean,  18  Misc.  221,  41  N.  Y.  Supp.  386, — on  liability  of  principal 
for  fraud  and  deceit  of  his  agent. 

Cited  in  notes  in  32  A.  S.  R.  724,  on  liabilities  of  holders  of  collateral  security 
for  nonappropriation  by  agent;  12  E.  R.  C.  307,  on  imputing  servant's  or  agent's 
fraud  to  master  or  principal. 

Distinguished  in  Myers  v.  Whiteheart,  24  S.  C.  196,  holding  property  of  prin- 
cipal not  liable  to  statutory  attachment  for  acts  done  by  his  agent  without  his 
knowledge  or  authority. 

Disapproved  in  Kingan  v.  Silvers,  13  Ind.  App.  80,  37  N.  E.  413,  holding  that 
alteration  of  note  by  agent  of  principal  does  not  invalidate  it,  where  agent  had 
no  authority  to  take  notes  or  make  settlements. 

liiablllty  of  one  signing  incomplete  instrument  and  placing  it  in  hand  off 
another. 

Cited  in  Charleston  v.  Ryan,  22  S.  C.  339,  63  A.  R.  713,  holding  that  mortgagee 
signing  and  sealing  his  name  in  blank  on  back  of  mortgage  is  bound  by  a  satis- 
faction of  mortgage  written  over  it,  as  against  subsequent  innocent  purchaser; 
J.  C.  Stevenson  Co.  v.  Bethea,  79  S.  C.  478,  61  S.  E.  99,  holding  maker  of  note  who 
place  it  in  hands  of  agent  for  a  certain  purpo'se,  bound  by  the  note  though  his 
agent  negotiated  it  for  another  purpose;  Bank  of  Spartanburg  v.  Bahon,  75  S.  C. 
255,  55  S.  E.  529,  on  liability  of  indorser  who  delivers  note  to  maker  with  name 
of  payee  blank. 
Measure  of  damages  for  conversion. 

Cited  in  Gregg  v.  Bank  of  Columbia,  72  S.  C.  458, 110  A.  S.  R.  633,  52  S.  E.  195, 
on  measure  of  damages  for  conversion. 

.  36  AM.  REP.  687,  McGRATH  ▼.  BARNES,   18  S.  G.  828,  Later  appeal 
in  18  S.  G.  606. 
Admissibility  of  parol  evidence  as  to  written  instrument. 

Cited  in  Kaphan  v.  Ryan,  16  S.  C.  352,  holding  that  where  written  instrument 
constitutes  only  part  of  an  agreement  parol  evidence  is  admissible  to  show  whole 
agreement;  Moffatt  v.  Hardin,  22  S.  C.  9,  holding  parol  evidence  admissible  to 
show  what  use  was  to  be  made  of  a  mortgage  and  the  conditions  upon  which  it 
was  executed;  Willis  v.  Hammond,  41  S.  C.  153,  19  S.  E.  310,  holding  that  where 
written  contract  is  incomplete  in  itself,  parol  evidence  is  admissible  to  explain 
and  supply  the  missing  parts. 
—  As  to  matter  collateral  to  note  or  bill. 

Cited  ill  Bulwinkle  v.  Cramer,  27  S.  C.  370,  13  A.  S.  R.  646,  3  S.  E.  776, 
Am.  Rep.  Vol.  XVII.— 75. 
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holding  that  in  suit  on  note  taken  by  payee  in  his  own  name  for  goods  sold  by  him, 
parol  testimony  is  inadmissible  to  show  that  he  acted  as  agent  for  another  and 
was  not  liable  to  indorser  of  the  notes;  Groesbeck  v.  Marshall,  44  S.  C.  53S,  22 
S.  E.  743,  holding  parol  testimony  admissible  to  show  illegality  of  consideration 
for  a  note;  Cline  v.  Farmers'  Oil  Mill,  83  S.  C.  204,  65  S.  E.  272,  holding 
parol  evidence  inadmissible  to  show  that  note  for  $150  in  payment  of  purchase 
price  of  mule,  was  only  to  be  paid  in  case  maker  could  collect  $50  from  another 
man. 

Cited  in  notes  in  3  L.R.A.  863,  on  admissibility  of  parol  evidence  to  show  con- 
dition affecting  commercial  paper;  43  L.R.A.  454,  on  contemporaneous  parol  agree- 
ment that  payment  is  to  be  conditional  as  defense  to  note;  4  E.  R.  C.  207,  on 
admissibility  of  parol  evidence  to  vary  bill  of  exchange. 

Distinguished   in   Doyle   v.  Hill,   75   S.   C.   261,   55   S.   E.   446,   holding  parol 
evidence  inadmissible  to  show  want  of  consideration  for  note  given  for  premium  on 
insurance  policy  which  would  be  valid  though  the  testimony  offered  were  true  and 
admitted. 
Kffect  of  contract  by  administrator. 

Cited  In  Carpenter  v.  Lindauer,  12  N.  M.  388,  78  Pac.  67,  holding  that  contract 
of  administrator  binds  him  personally  to  the  extent  of  the  assets  of  the  estate  in 
his  lands. 

Cited  in  reference  note  in  38  A.  R.  661,  on  administrator's  liability  on  personal 
note  for  money  borrowed  for  estate. 

Cited  in  note  in  15  L.R.A.  851,  on  effect  of  qualifying  words  "as  executor"  or 
"as  administrator"  in  contracts. 

S6   AM.   REP.    694,    CAROLINA  NAT.   BANK  v.   WALLACS,    IS    S.    C 

847. 
Sufficiency  of  demand  and  notice. 

Cited  in  reference  note  in  1  A.  S.  R.  602,  on  sufficiency  of  notice  of  protest  by 
mail. 

Cited  in  notes  in  38  A.  D.  614,  on  usage  of  banks  and  notaries  to  give  notice  of 
dishonor  through  postoffice;  21  L.R.A.  441,  on  banking  custom  as  to  demand  and 
notice;  21  L.R.A.  45,  on  necessity  of  knowledge  of  banking  customs. 

86  AM.  REP.  700,  CURETON  v.  MILLS,  18  S.  C.  40». 
Administration  of  estate  in  forelsrn  jurisdiction. 

Cited  in  Langsdale  v.  Woollen,  120  Ind.  78,  21  N.  E.  641,  holding  that  where 
assots  of  an  estate  are  found  within  the  jurisdiction  the  court  may  appoint  an 
administrator  thereof. 

Cited  in  notes  in  35  A.  D.  484,  on  ancillary  administration;  0  L.R.A.  246,  on 
capacity  of  foreign  executors  or  administrators;  27  L.R.A.  116,  on  judgments  of 
another  state  or  country  rendered  against  executor  or  administrator. 
—  Disposition  of  ancillary  assets. 

Cited  in  Graveley  v.  Graveley,  25  S.  C.  1,  60  A.  R.  478,  holding  that  ancillary 
administrator  in  foreign  state  may  pay  a  legacy  to  resident  there  out  of  assets 
of  estate  remaining  after  all  local  debts  are  paid;  Hamilton  v.  Levy,  41  S.  C.  374, 
19  S.  E.  610,  holding  that  after  debts  of  intestate  are  paid,  the  law  of  his  dom- 
icil  governs  the  distribution  of  his  personal  estate;  Jones  v.  Jones,  39  S.  C.  247, 
17  S.  E.  587,  on  same  point. 
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—  Collection  of  ancillary  assets  by  domlcllary  representatlTe. 

Distinguished  in  Stevenson  v.  Dunlap,  33  S.  C.  350,  11  S.  E.  1017,  holding 
that  administrator  of  an  estate  in  one  state  can  not  maintain  action  for  personal 
property  in  a  foreign  state. 

36  AM.  BEP.  716,  AliLEX  v.  AliliEN,  18  S.  C.  512. 
Ademption  of  legacies  by  advancement. 

Cited  in  Swails  v.  Swails,  98  Ind.  611;  Re  Youngerman,  136  Iowa,  488,  114 
N.  W.  7, — holding  that  presumption  as  to  ademption  of  legacy  by  subsequent 
payment  to  legatee  has  no  application  where  testator  does  not  stand  in  loco 
parentis  to  legatee;  Carmichael  v.  Lathrop,  108  Mich.  473,  32  L.R.A.  232,  66  N. 
W.  350,  holding  residuary  bequest  to  child  adeemed  pro  tanto  by  conveyance  of 
real  estate  where  such  intent  clearly  appears;  McFall  v.  Sullivan,  17  S.  C.  504, 
holding  that  doctrine  of  advancements  applies  only  to  cases  of  intestacy,  or  when 
directed  by  will;  Pratt  v.  McGhee,  17  S.  C.  428,  on  ademption  of  devise  by  gift  of 
personalty. 

Cited  in  notes  in  95  A.  S.  R.  343,  on  meaning  of  ademption ;  95  A.  S.  R.  353,  on 
ademption  by  advancement  of  devise  of  real  estate;  95  A.  S.  R.  350,  on  requisites 
for  ademption  by  advancement  to  children;  1  L.R.A.  203,  on  ademption  by  ad- 
vancement to  or  provision  for  legatee;  2  E.  R.  C.  54,  on  presumption  of  ademp- 
tion raised  by  subsequent  gift;  2  E.  R.  C.  272,  on  competency  of  parol  evidence 
to  show  ademption  of  legacy. 

—  Effect  of  release  of  expectancy. 

Cited  in  Low  v.  Low,  77  Me.  37,  holding  that  where  son  received  an  amount  in 
cash  and  duly  executed  a  release  and  discharge  of  all  claims  under  the  will,  he  is 
estopped  to  set  up  any  further  claim. 
Revocation  or  ademption  of  devise. 

Cited  with  special  approval  in  Gregg  v.  McMillan,  54  S.  C.  378,  32  S.  E.  447, 
as  admirably  discussing  question  of  revocation  of  devise  by  change  in  the  prop- 
erty itself  or  in  the  relation  of  testator  to  the  property. 

Cited  in  Fisher  v.  Keithley,  142  Mo.  244,  64  A.  S.  R.  660,  43  S.  W.  650;  Burn- 
ham  V.  Comfort,  108  N.  Y.  535,  2  A.  S.  R.  562,  15  N.  E.  710  (affirming  37  Hun, 
216) ;  Godbold  v.  Vance,  14  S.  C.  458, — holding  that  doctrine  of  ademption  does 
not  apply  to  devises;  Re  Brown,  139  Iowa,  219,  117  N.  W.  200,  to  point  that  doc- 
trine of  ademption  applies  to  residuary  legatees. 
Wlien  heirs  take  per  capita. 

Cited  in  Auger  v.  Tatham,  191  111.  296,  61  N.  E.  77,  holding  that  under  devise 
of  specific  sum  to  each  of  the  heirs  of  a  certain  person  such  heirs  take  per  capita. 
Words  of  equality  implying  per  capita  gift. 

Cited  in  Ramsey  v.  Stephenson,  34  Or.  408,  56  Pac.  520,  holding  that  under 
direction  to  convert  residuary  estate  into  cash  to  be  "divided  equally  among  the 
heirs  at  law"  such  heirs  take  per  capita;  Kerngood  v.  Davis,  21  S.  C.  183;  Dukes 
V.  Falk,  37  S.  C.  255,  34  A.  S.  R.  745,  16  S.  E.  122,— holding  that  under  devise  to 
"heirs  of  the  body  share  and  share  alike"  lineal  descendants  only  take  and  they 
take  per  papita  as  purchasers;  Brantle  v.  Bittle,  72  S.  C.  179,  51  S.  E.  561,  hol- 
ing that  heirs  take  per  capita  under  devise  using  words  "equally  divided"  and 
share  and  share  alike." 

Who  stand  'Mn  loco  parentis." 

Cited  in  note  in  2  E.  R.  C.  38,  on  relationship  placing  parties  in  loco  parentis. 
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86  AM.  REP.  725,  HALL  ▼.  HALL,  52  TEX.  294. 
Powers  and  rights  of  wife  as  to  her  sepairate  property. 

Cited  in  Martin  Brown  Co.  v.  Perrill,  77  Tex.  199,  13  S.  W.  795;  SwearingeE 
V.  Reed,  2  Tex.  Civ.  App.  364,  21  S.  W.  383;  Hamilton-Brown  Shoe  Co.  v.  Whit- 
aker,  4  Tex.  Civ.  App.  380,  23  S.  W.  520, — on  interest  paid  to  wife  on  her  money, 
borrowed  by  her  husband,  being  her  separate  property;  Hall  v.  Levy,  31  Tex.  Civ. 
App.  360,  72  S.  W.  263,  on  wife's  right  as  owner  of  money  turned  over  to  her  by 
her  husband  being  proceeds  of  an  insurance  policy  in  her  favor. 

Distinguished  in  Braden  v.  Gose,  57  Tex.  37,  holding  that  interest  received  by 
wife  upon  loan  of  her  money  is  not  her  separate  property  unless  made  so  by  con- 
tract. 

Contracts  or  transfers  between  husband  and  wife. 

Cited  in  Adoue  v.  Spencer,  6  N.  J.  Eq.  782,  90  A.  S.  R.  484,  66  L.R.A.  817, 
49  Atl.  10,  on  validity  of  conveyance,  by  husband  to  wife,  of  community  property ; 
Alexander  v.  Alexander,  86  Va.  363,  1  L.R.A.  125,  7  S.  E.  335,  sustaining  va- 
lidity of  confession  of  judgment  by  husband  in  favor  of  wife  and  her  right  to  sue 
thereon. 

Cited  in  notes  in  76  A.  D.  108,  on  husband's  gift  of  community  property  to  wife 
without  intervention  of  trustees;  86  A.  D.  642,  on  conveyances  of  community 
property  from  husband  to  wife;  69  L.R.A.  356,  on  effect  of  gifts  of  personalty  by 
husband  to  wife;  69  L.R.A.  378,  on  homestead  and  community  in  property  con- 
veyed by  husband  to  wife. 
—  Notes  and  bills. 

Cited  in  McCormick  v.  McNeel,  53  Tex.  15,  on  validity  of  promissory  note  given 
by  husband  to  wife  after  marriage. 

Action  against  husband. 

Cited  in  Ryan  v.  Ryan,  61  Tex.  473,  holding  that  wife  may  maintain  suit 
against  her  husband  for  the  protection  of  her  separate  estate;  Dority  v.  Dority, 
96  Tex.  215,  60  L.R.A.  941,  71  S.  W.  950;  Bennett  v.  Lindsey,  37  W.  Va.  396, 
38  A.  S.  R.  47,  16  S.  E.  638,  on  power  of  wife  to  contract  with,  and  to  sue  her 
husband  under  statute. 
What  Is  community  property. 

Cited  in  note  in  86  A.  D.  628,  as  to  what  is  community  property. 

86  AM.  REP.  727,  KBSSLGR  ▼.  DRAUB,  52  TEX.  575. 
Termination  of  homestead  generally. 

Cited  in  reference  notes  in  36  A.  8.  R.  578,  on  termination  of  homestead; 
74  A.  S.  R.  103,  as  to  when  homestead  is  not  lost. 

Cited  in  note  in  60  A.  D.  609,  on  temporary  absence  from  homestead  as  aban- 
donment. 

Dissolution  of  family  as  affecting  homestead. 

Cited  in  Griffin  v.  Nichols,  61  Mich.  576,  17  N.  W.  63,  holding  that  abandonment 
by  wife  and  beginning  of  divorce  proceedings  by  her  does  not  of  itself  destroy 
the  husband's  homestead  rights;  Zapp  v.  Strohroeyer,  75  Tex.  638,  13  S.  W.  9, 
holding  divorced  husband  entitled  to  his  homestead  where  decree  did  not  provide 
for  disposition  of  the  minor  children ;  Stone  v.  McClellan,  36  Tex.  Civ.  App  364» 
81  S.  W.  751,  holding  husband  entitled  to  homestead  rights  where  he  had  been 
divorced  from  wife  who  with  minor  children  remained  on  the  homestead  and 
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upon  her  death,  he  resumed  custody  of  the  children  and  took  up  residence  with 
them. 

Distinguished  in  Fullerton  v.  Sherrill,  114  Iowa,  511,  87  N.  W.  419,  holding 
that  widow  purchasing  home  and  residing  there  with  her  daughters  cannot  hold 
it  exempt  as  homestead  after  daughters  move  away. 
Right  of  sarviving  husband  or  wife  to  homestead  when  left  alone. 

Cited  in  Stanley  v.  Snyder,  43  Ark.  429;  Schneider  v.  Bray,  59  Tex.  668,— hold- 
ig  that  surviving  husband  or  wife  is  entitled  to  homestead  as  long  as  he  or  she 
chooses  to  occupy  it,  though  residing  alone;  Rollings  v.  Evans,  23  S.  C.  316,  on 
same  point;  Stults  v.  Sale,  92  Ky.  5,  36  A.  S.  R.  575,  13  L.R.A.  743,  17  S.  W. 
148;  Blum  v.  Gaines,  57  Tex.  119;  Reed  v.  Tally,  13  Tex.  Civ.  App.  286,  35  S.  W. 
805, — holding  husband  entitled  to  homestead  though  he  is  the  only  surviving 
member  of  the  family  so  long  as  he  continues  occupying  it;  Bahn  v.  Starcke,  89 
Tex.  203,  59  A.  S.  R.  40,  34  S.  W.  103,  on  same  point;  Watkins  v.  Davis,  61  Tex. 
414,  holding  the  same  as  to  surviving  wife;  Evans  v.  Pace,  21  Tex.  Civ.  App.  368, 
51  S  W.  1094,  holding  that  business  homestead  continues  .exempt  to  widow  as 
long  as  she  continues  the  business  though  she  be  the  sole  survivor  of  the  family; 
Childers  v.  Henderson,  76  Tex.  664,  13  S.  W.  481,  on  right  of  sole  survivor  of 
family  to  homestead. 

Cited  in  reference  notes  in  87  A.  S.  R.  305,  on  loss  of  homestead  right  by  death, 
marriage,  or  removal  of  some  of  members  of  family;  87  A.  S.  R.  711,  on  eflfect  on 
homestead  of  death  or  removal  of  some  members  of  family. 

Cited  in  notes  in  13  L.R.A.  743,  as  to  how  far  homestead  is  defeated  by  loss  of 
family;  4  L.R.A. (N.S.)  390,  on  rights  acquired  by  vndower  under  homestead  and 
exemption  laws;  16  L.R.A. (N.S.)  113,  on  continuance  of  homestead  after  death 
of  spouse  and  arrival  at  majority  or  removal  from  home  of  all  the  children. 

80  AM.  REP.  780,  WILLIAMS  v.  BALL,  52  TEX.  60S. 
Collateral  attack  on  judgments  of  Justice  of  the  peace. 

Cited  in  Bums  v.  Baker,  31  Tex.  Civ.  App.  82,  71  S.  W.  328,  holding  that 
justice  court  is  court  of  general  jurisdiction  under  the  constitution  and  its  judg- 
ments are  not  subject  to  collateral  attack  any  further  than  those  of  other  courts; 
Collins  V.  Hines,  100  Tex.  304,  99  S.  W.  400,  on  variations  from  statute  in  justice 
court  proceedings  rendering  executions  irregular  only  and  not  void;  H.  &  T.  C.  R. 
Co.  V.  McGlasson,  1  Tex.  App.  Civ.  Cas.  (Willson)  631,  holding  that  complaint 
in  forcible  entry  and  detainer  must  show  that  premises  are  within  jurisdiction  of 
justice's  precinct. 

Cited  in  reference  notes  in  32  A.  S.  R.  256;  59  A.  S.  R.  117, — on  collateral  at- 
tack on  judgments  of  justices  of  the  peace. 
—  Presumption  as  to  validity  of  Judgments. 

Cited  in  Koehler  v.  Earl,  77  Tex.  188,  14  S.  W.  28;  Stephens  v.  Turner,  9  Tex. 
Civ.  App.  623,  29  S.  W.  937, — holding  that  as  against  collateral  attack,  it  will  be 
presumed  that  justice  court  had  jurisdiction  to  render  the  judgment;  Smit2i  t. 
Ridley,  30  Tex.  Civ.  App.  158,  70  S.  W.  235,  holding  justice  court  judgment  regu- 
lar on  its  face,  presumed  to  be  valid  as  against  collateral  attack;  Heck  v.  Martin, 
75  Tex.  469,  16  A.  S.  R.  915,  13  S.  W.  51,  on  presumptions  as  to  validity  of  judg- 
ment of  justice  court;  Davis  v.  Bargas,  12  Tex.  Civ.  App.  59,  33  S.  W.  548, 
on  liberality  and  indulgence  extended  to  judgments  of  courts  of  justices  of  the 
peace. 
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Cited  in  reference  note  in  16  A.  S.  R.  919,  on  presumption  in  favor  of  jnTisdie- 
tion  of  justices'  courts. 

Distinguifted  in  Wilkerson  v.  Schoonmaker,  77  Tex.  615,  19  A.  S.  R.  803,  14 
S.  W.  223,  holding  evidence  aliunde  the  record  admissible  to  show  want  of  notice 
of  justice  court  proceeding,  the  record  being  silent  in  collateral  attack  upon 
judgment. 

Sufficiency  of  record  of  judgment  before  justice  of  the  peace. 

Cited  in  Long  v.  Brenneman,  69  Tex.  210;  Hance  v.  Galveston  Wharf  Co.  70 
Tex.  115,  8  S.  W.  76, — ^holding  that  fact  that  transcript  of  record  in  justice 
court  does  not  set  forth  all  facts  necessary  to  jurisdiction,  does  not  invalidate 
the  judgment;  Holmes  v.  Buckner,  67  Tex.  107,  2  S.  W.  462,  holding  judgment 
of  justice  court  not  subject  to  collateral  attack  because  not  showing  on  its  face 
that  service  had  been  had  upon  defendants;  Yarbrough  v.  Chamberlin,  1  Tex. 
App.  Civ.  Cas.  (Willson)  632,  holding  suit  in  justice  court  properly  dismissed 
where  c(Mnplaint  failed  to  show  that  premises  in  issue  were  within  jurisdiction 
of  the  court. 

Validity  of  Jadgments  as  against  collateral  attack. 

Cited  in  Loyd  v.  Waller,  20  C.  C.  A.  648,  41  U.  S.  App.  381,  74  Fed.  601, 
holding  that  judgment  of  court  having  jurisdiction  is  presumed  to  be  valid  as 
against  collateral  attack ;  Clayton  v.  Hurt,  86  Tex.  595,  32  S.  W.  876,  holding  that 
judgment  of  court  having  jurisdiction  over  the  persons  and  subject  matter  is 
not  void  however  erroneous  it  may  be;  Heath  v.  Layne,  62  Tex.  686,  holding  that 
county  court  has  general  jurisdiction  in  matters  relating  to  administration  of 
estates;  McNally  v.  Haynes,  59  Tex.  683,  on  same  point;  Crawford  v.  McDonald, 
88  Tex.  626,  33  S.  W.  326;  Chapman  v.  Brite,  4  Tex.  Civ.  App.  606,  23  S.  W.  514, 
— holding  that  judgment  of  county  court  regular  on  its  face  is  not  subject  to  col- 
lateral attack;  Whitney  v.  Krapf,  8  Tex.  Civ.  App.  304,  27  S.  W.  843,  holding 
that  mere  irregularities  will  not  justify  the  setting  aside  of  judgment  where  no 
effort  was  made  to  prevent  its  being  rendered  by  default;  Murchison  v.  White, 
54  Tex.  78,  on  collateral  attack  on  judgment  being  permissible  only  were  record 
shows  affirmatively  want  of  jurisdictionf  Dunn  v.  Taylor,  42  Tex.  Civ.  App.  241, 
94  S.  W.  347,  on  judgment  valid  on  its  face  being  voidable  only,  not  void,  though 
there  may  be  evidence  not  in  the  record  which  would  show  it  to  be  invalid. 

Distinguished  in  Irvin  v.  Ferguson,  83  Tex.  491,  18  S.  W.  820,  on  collateral 
attack  on  sales  upon  execution. 
What  amounts  to  material  Tarlance. 

Cited  in  Halfln  v.  Winkleman,  85  Tex.  165,  18  S.  W.  433,  holding  that  variance 
in  date  of  note  and  page  of  record  of  vendor's  lien  from  that  alleged  in  complaint 
is  immaterial  where  only  one  note  was  executed. 

Distinguished  in  Battle  v.  Guedry,  68  Tex.  112,  holding  that  sale  under  judg- 
ment against  J.  P.  C.  execution  being  issued  against  P.  B.  C.  does  not  pass  aoy 
title  to  property  owned  by  J.  P.  C. 

36  AM.  REP.  784,  FIRST  NAT.  BANK  v.  MT.  TABOR,  52  VT.  87. 
Power  of  official  body  to  act  by  majority. 

Cited  in  Carolina  Sav.  Bank  v.  Evans,  28  S.  C.  521,  6  S.  E.  321,  holding  a  re- 
turn signed  by  two  of  the  three  appraisers  appointed  to  lay  off  a  hc»nestead  is 
valid;  Cowan  v.  Murch,  97  Tenn.  590,  34  L.R.A.  638,  37  S.  W.  393,  holding  the 
decision  and  findings  made  by  two  of  the  three  judges  of  court  of  chancery 
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appeals,  legal  and  valid;  Carroll  v.  Alsup,  107  Tenn.  257,  64  S.  W.  193,  holding 
acts  of  state  board  of  equalization  composed  of  three  members,  a  majority  of 
whom  is  a  quorum,  valid  where  two  members  are  present  and  concur;  Wells  v. 
Austin,  59  Vt.  157,  10  Atl.  405,  holding  a  notice  to  land  owners  signed  by  two 
of  the  three  tax  commissioners  was  a  valid  act  of  the  conunission. 
Action  on  coupons. 

Cited  in  note  in  64  A.  D.  442,  on  action  upon  coupons. 
Character  of  coupons. 

Cited  in  note  in  64  A.  D.  430,  on  character  of  coupons. 

56  AM.  REP.  746,  PUTNAM  ▼.  FISHER,  52  VT.  191. 
Declarations  as  to  boundaries. 

Cited  in  High  v.  Pancake,  42  W.  Va.  602,  26  S.  E.  536,  on  admissibility  of  dec- 
larations of  deceased  owner  of  land. 

Cited  in  reference  notes  in  13  A.  S.  R.  728,  as  to  what  declarations  are  ad- 
missible to  prove  disputed  boundaries;  39  A.  S.  R.  826,  on  testimony  of  surveyor 
as  to  boundary;  68  A.  S.  R.  648,  on  admissibility  of  declarations  of  deceased  per- 
sons as  to  boundary. 

Cited  in  note  in  134  Am.  St.  R.  618,  on  declarations  of  former  owners  of  land 
as  evidence  against  their  successor  in  title. 

36  AM.  REP.  751,  GODEAU  ▼.  BliOOD,  52  VT.  251. 
Knowledge  of  dangerous  propensities  of  animal  as  predicate  for  lia- 
bility. 

Cited  in  Reynolds  v.  Hussey,  64  N.  H.  64,  5  Atl.  458,  holding  in  action  for 
injuries  received  from  being  kicked  by  defendant's  horse,  evidence  that  defendant 
had  knowledge  of  its  propensity  to  kick  may  be  received;  Cuney  v.  Campbell,  76 
Minn.  59,  78  N.  W.  878,  on  evidence  necessary  to  establish  knowledge  on  part  of 
owner  of  the  vicious  propensities  of  the  animal;  O'Neill  v.  Blase,  94  Mo.  App. 
648,  68  S.  W.  764,  on  knowledge  of  animal's  dangerous  propensities  as  rendering 
him  liable  for  injuries  caused  by  it;  Johnston  v.  Mack  Mfg.  Co.  65  W.  Va.  544, 
131  A.  S.  R.  979,  24  L.R.A.(N.S.)  1189,  64  S.  E.  841,  holding  owner  of  bear  not 
liable  for  injury  inflicted  by  him  unless  it  appears  he  was  vicious  to  owner's 
knowledge,  or  unless  he  was  trespasisng  at  time  of  injury;  Staetter  v.  McArthur, 
33  Mo.  App.  218,  holding  that  unless  dog  is  shown  to  be  vicious  or  acted  so  as  to 
indicate  tendency  to  viciousness  owner  is  not  liable  to  person  bitten  by  him. 

Cited  in  reference  note  in  48  A.  R.  253,  on  scienter  in  action  for  injury  by 
animal. 

Cited  in  notes  in  50  A.  R.  229,  on  imputability  to  master  of  servant's  knowledge 
of  vicious  nature  of  animal;  24  L.R.A.tN.S.)  460,  461,  on  scienter  necessary  to 
owner's  liability  for  injury  by  dog;  3  E.  R.  C.  119,  on  liability  for  keeping  mis- 
chievous animal  with  knowledge  of  its  propensities. 
Duty  and  liability  of  keeper  of  ferocious  animals. 

Cited  in  Robinson  v.  Marino,  3  Wash.  434,  28  A.  S.  R.  50,  28  Pac.  752,  on  the 
duty  cast  upon  the  owner  of  ferocious  domestic  animals. 

Cited  in  reference  notes  in  2  A,  S.  R.  458,  on  liability  of  owner  for  injarics 
inflicted  by  dog;  60  A.  R.  652;  35  A.  S.  R.  879,— on  licilility  for  injury  by  vicious 
dog. 
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Cited  in  notea  in  60  A.  R.  606,  606;  16  A.  S.  R.  631,— on  liability  for  injuric* 
by  vicious  animals;   25  L.  ed.  U.  S.  488,  on  liability  of  owner  of  animals  for 
injuries  to  persons  by  them. 
Mental  suffering  as  an  element  of  damages. 

Cited  in  Buck  v.  Brady,  110  Md.  568,  132  A.  S.  R.  459,  73  Atl.  277,  holding 
that  in  action  for  being  bitten  by  dog,  evidence  that  plaintiff  feared  hpdrophobia, 
and  suffered  mental  anguish  is  admissible ;  Prescott  v.  Robinson,  74  N.  H.  460,  124 
A.  S.  R.  987,  17  L.R.A.(N.S.)  594,  69  Atl.  522,  on  mental  pain  or  suffering  as  an 
element  of  damages. 

Cited  in  reference  note  in  40  A.  S.  R.  869,  on  right  to  damages  for  fright. 

Cited  in  notes  in  77  A.  S.  R.  860,  on  fright  as  an  element  of  damages;  20  LJI.A. 
(N.S.)  458,  459,  on  apprehension  of  injury  to  health  as  basis  of  recovery  for 
mental  anguish. 

rSstinguished  in  Trinity  &  S.  R.  Co.  v.  O'Brien,  18  Tex.  Civ.  App.  690,  46  S. 
W.  389,  holding  physician's  statement  as  to  danger  to  be  feared  from  bite  of  dog 
was  inadmissible,  and  proof  should  have  been  of  fear  suffered  by  plaintiff. 
Legal  status  of  dogs. 

Cited  in  note  in  9  E.  R.  C.  688,  on  legal  status  of  dogs. 

86  AM.  REP.  754,  STATE  ▼.  GHAMPEAU,  52  VT.  SIS. 

Former  jeopardy. 

Cited  in  State  v.  Whipple,  57  Vt.  637,  holding  defendant  not  twice  put  io 
jeopardy  where  state's  attorney  files  information  based  on  same  charges  which 
grand  jury  had  investigated  but  failed  to  find  an  indictment;  State  v.  Emery, 

59  Vt.  84,  7  Atl.  129,  holding  defendant  in  criminal  action  not  put  in  jeopardy 
when  during  trial  the  panel  was  discharged  because  of  the  sickness  of  one  of 
jurors;  People  v.  White,  68  Mich.  648,  37  N.  W.  34,  on  when  party  may  be  said 
to  have  been  put  in  jeopardy. 

Cited  in  reference  note  in  35  A.  S.  R.  231,  on  nolle  prosequi  as  bar. 

Cited  in  note  in  21  L.  ed.  U.  S.  873,  on  what  constitutes  former  jeopardy. 
Reindictment  on  quashal  of  Indictment. 

Cited  in  State  v.  Disbrow,  130  Iowa,  19,  106  N.  W.  263,  8  A.  &  E.  Ann.  Cas. 
390,  holding  on  the  setting  aside  of  an  indictment  for  irregularities  after  the 
discharge  of  the  grand  jury  it  is  not  error  to  empanel  a  new  grand  jury. 

Right  to  have  Indictment  quashed. 

Cited  in  State  v.  Brewster,  70  Vt.  341,  42  L.R.A.  444,  40  Atl.  1037,  holding  an 
indictment  would  not  be  quashed  because  of  the  presence  of  a  stenographer  in 
the  grand  jury  room;  State  v.  CoUyer,  17  Nev.  275,  30  N.  W.  891;  State  v.  Ward, 

60  Vt.  142,  14  Atl.  187,— on  irregularities  in  the  selection  of  grand  jurors  as 
grounds  for  the  quashing  of  indictment. 

Cited  in  note  in  35  L.R.A.  706,  on  limitation  by  will  of  court  of  power  of 
public  jJrosecutor  to  dismiss  prosecution. 
Drawing  of  grand  Jurors. 

Cited  in  note    in  27  L.R.A.  782,  on  machinery  of  drawing  grand  jurors. 

86  AM.  REP.   757,  HADD  ▼.  UNITED  STATES  A  C.  EXP.  CO.   5S  VT. 

885. 
Contract  for  carriage  of  goods  beyond  end  of  line. 

Cited  in  Pittsburgh,  C.  C.  &  St  L.  R.  Co.  v.  Bryant,  36  Ind-  App.  340,  75  N. 
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E.  829,  holiling  mere  receipt  of  goods  for  extra  terminal  point  was  note  a  through 
contract;  Berg  v.  Atchison,  T.  &  S.  F.  R,  Co.  30  Kan.  661,  2  Pac.  639,  on  same 
point;  Ortt  v.  Minneapolis  &  St.  L.  R.  Co.  36  Minn.  396,  31  N.  W.  519,  holding  the 
receiving  of  goods  marked  for  a  place  heyond  carrier's  terminus  does  not  import 
an  agreement  to  carry  to  the  destination  named;  McConnell  v.  Norfolk  &  W.  R. 
Co.  86  Va.  248,  9  S.  E.  1006,  holding  a  contract  by  carrier  to  carry  goods  beyond 
end  of  its  own  line  not  established  by  proof  that  carrier  received  the  goods  with 
knowledge  of  their  destination  and  named  through  rate  therefor. 

Cited  in  reference  notes  in  38  A.  R.  617,  on  liability  of  one  of  several  connect- 
ing carriers,  accepting  fare  over  entire  line,  without  agreement  as  to  risks,  for 
haggage;  31  A.  S.  R.  59;  37  A.  S.  R.  776, — on  liability  of  connecting  carriers; 
2  A.  S.  R.  62,  on  liability  of  carrier  for  loss  or  injury  of  goods  beyond  its  own 
line ;  4  A.  S.  R.  96,  on  liability  f o  carrier  who  contracts  to  carry  and  deliver  goods 
over  connecting  line. 

Cited  in  notes  in  72  A.  D.  237,  on  liability  of  carrier  under  American  rule  for 
goods  consigned  to  point  beyond  its  line;  1  L.R.A.  703,  on  carrier's  liability  for 
loss  or  damage  on  connecting  lines;  31  L.R.A.(N.S.)  8,  12,  on  liability  of 
connecting  carrier  for  loss  beyond  own  line;  21  L.  ed.  U.  S.  299,  on  liability  of 
common  carrier  for  goods  to  be  transported  beyond  termination  of  his  line. 
Right  of  carrier  to  limit  liability. 

Cited  in  Davis  v.  Central  Vermont  R.  Co.  66  Vt.  290,  44  A.  S.  R.  852,  29  Atl. 
313,  holding  a  stipulation  in  a  bill  of  lading  exempting  the  carrier  from  liability 
for  loss  by  fire,  which  does  not  happen  through  the  neglect  of  the  carrier  is 
reasonable. 

Cited  in  note  in  61  A.  S.  R.  371,  on  limitation  of  liability  of  express  companies 
over  connecting  lines. 
»  Printed  stipulations  as  limitation. 

Cited  in  Ranchau  v.  Rutland  R.  Co.  71  Vt.  142,  76  A.  S.  R.  761,  43  Atl.  11, 
considering  when  purchaser  of  ticket  bound  by  restrictions  thereon. 

36  AM.  KEF.  762,  HAYWARD  v.  BARKER,  52  VT.  429. 
Validity  of  contract  of  married  woman. 

Cited  in  Rood  v.  Willey,  58  Vt.  474,  5  Atl.  409,  holding  a  promissory  note 
given  by  a  feme  covert  for  a  loan  was  void;  Re  Perkins,  65  Vt.  313,  26  Atl.  637, 
on  the  promises  of  a  feme  covert  as  being  void. 

Cited  in  reference  notes  in  47  A.  R.  112,  on  right  of  wife  to  sue  alone  where 
her  husband  has  left  and  made  residence  in  another  state;  33  A.  S.  R.  859,  on 
married  woman's  contracts ;  2  A.  S.  R.  320,  on  note  of  married  woman ;  1  A.  S.  R. 
608,  on  invalidity  of  note  by  deserted  wife  for  necessaries  used  by  her  in  her  own 
support. 

Cited  in  note  in  49  A.  R.  87,  on  validity  of  deeds  and  contracts  of  married 
woman  living  apart  from  her  husband;  64  A.  S.  R.  863,  866,  on  effect  of  deser- 
tion of  wife  on  her  property  rights  and  power  to  contract,  etc. 

Contract  made  daring  coverture  as  sufficient  consideration  for  subsequent 
promise. 

Cited  in  Valentine  v.  Bell,  66  Vt.  280,  29  Atl.  251,  holding  no  action  could 
be  maintained  against  a  woman  on  a  promise  made  by  her  after  divorce  from 
husband  to  pay  for  goods  furnished  her  during  coverture;  Hubbard  v.  Bugbee, 
58  Vt.  172,  2  Atl.  594,  holding  same  where  after  death  of  husband  wife  promised 
to  pay  note  given  by  her  during  coverture. 
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Cited  in  notes  in  39  A.  S.  R.  742,  on  moral  obligation  as  consideration  ot 
promise  by  widow  to  pay  debt  contracted  during  coverture;  53  L.R.A.  368, 
on  moral  obligation  as  consideration  for  new  promise  after  discoverture ;  7 
L.R.A.(N.S.)  1054,  on  validity  of  new  promise  by  woman  after  discoverture  to 
pay  debt  incurred  in  coverture. 

Distinguished  in  Hubbard  t.  Bugbee,  55  Vt  506,  45  A.  R.  637,  holding  a 
promissory  note  given  by  a  married  woman  for  a  loan  of  money  used  to  improve 
her  separate  estate  sufficient  consideration  for  a  promise  after  death  of  husband 
to  pay  the  note. 

86  AM.  REP.   767,  DAVIDSON  ▼.  ABBOTT,  52  VT.  570. 

Right  to  sue  for  seduction. 

Cited  in  notes  in  76  A.  S.  R.  660,  on  foundation  of  civil  action  for  seduction; 
17  E.  R.  C.  362,  on  who  can  maintain  action  for  seduction. 
»  Right  of  parent. 

Cited  in  Anthony  v.  Norton,  60  Kan.  341,  62  A.  S.  R.  360,  44  L.R.A,  757, 
56  Pac.  529;  Beaudette  v.  Oagne,  87  Me.  534,  33  Atl.  23, — on  right  of  parent  to 
maintain  action  for  seduction  of  child. 

86  AM.  REP.  76»,  TILDEN  ▼.  JOHNSON,  52  VT.  628. 

Measure  of  damages  In  trover. 

Cited  in  reference  notes  in  6  A.  S.  R.  364;  10  A.  S.  R.  431;  64  A.  S.  R.  246, — 
on  measure  of  damages  in  trover;  54  A.  S.  R.  164,  on  damages  in  trover  for 
property  taken  by  mistake. 
—  For  conversion  of  timber. 

Cited  in  Ayres  v.  Hubbard,  57  Mich.  322,  58  A.  R.  361,  23  N.  W.  829,  holding 
measure  of  damages  for  trespass  in  cutting  trees  under  mistaken  idea  of  owner- 
ship is  the  value  of  the  trees  where  cut;  Chappell  v.  Puget  Sound  Reduction  Co 
27  Wash.  63,  91  A.  S.  R.  820,  67  Pac.  391,  holding  the  measure  of  damages  for 
the  cutting  of  timber  under  the  erroneous  impression  of  ownership  is  the  value 
of  the  timber  standing;  Wright  v.  Skinner,  34  Fla.  453,  16  So.  335;  Dwight  v. 
Elmira,  C.  &  N.  R.  Co.  132  N.  Y.  199,  28  A.  S.  R.  563,  15  L.R.A.  612,  30  N.  E. 
308;  Gaskins  v.  Davis,  115  N.  C.  85,  44  A.  S.  R.  439,  25  L.R.A.  813,  20  a  £. 
188, — on  the  measure  of  damages  for  the  wrongful  cutting  or  destruction  of 
timber. 

Cited  in  reference  notes  in  41  A.  R.  175,  on  measure  of  damages  for  conversion 
of  logs  taken  by  mistake;  1  A.  S.  R.  497,  on  measure  of  damages  in  trespass  or 
trover  for  timber  cut  on  another's  land;  28  A.  S.  R.  567,  on  measure  of  damages 
for  cutting  and  carrying  away  trees. 

Cited  in  note  in  19  L.R.A.  655,  on  measure  of  damages  from  injuring  or 
destroying  trees. 

Pleasure  of  damages  for  trespass. 

Cited  in  State  v.  Pacific  Guano  Co.  22  S.  C.  50,  on  measure  of  damage  for 
trespass. 

Cited  in  note  in  17  £.  R.  C.  883,  on  right  of  innocent  trespasser  to  allowanes 
for  his  labor  and  expense. 

86  AM.  RE:P.  771,  EX  PARTE  MEREDITH,  ZZ  GRATT.  119. 

Duration  of  term  of  office. 

Cited  in  Chadduck  v.  Burk,  103  Va.  694,  49  S.  £.  976,  holding  no  vacaney 
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existed  in  the  office  of  an  official  whose  term  had  been  extended  until  a  certain 
date  and  thereafter  until  his  successor  was  appointed  and  had  qualified ;  Watling- 
ton  V.  Edmonson,  1  Va.  Dec.  587,  on  duration  of  term  of  office. 

Cited  in  reference  note  in  40  A.  D.  708,  on  constitutional  guaranty  of  length 
of  official  term. 

Duration  of  term  of  officer  elected  to  fill  a  Tacanc;ir. 

Cited  in  Smith  v.  McConnell,  44  S.  C.  491,  22  S.  E.  721,  holding  a  judge  elected 
to  fill  a  vacancy  held  for  the  full  term  and  not  for  the  remainder  of  the  un- 
expired term;  State  ex  rel.  Little  v.  Wentworth,  65  Kan.  298,  40  Pac.  648,  on 
term  of  office  of  person  elected  to  fill  a  vacancy. 

Distinguished  in  State  ex  rel.  Hadley  v.  Burkhead,  187  Mo.  14,  85  S.  W.  901; 
State  ex  rel.  Shaw  v.  Ware,  13  Or.  380,  10  Pac.  885,— holding  judge  elected  to  fill 
a  vacancy  only  held  for  the  unexpired  part  of  term. 

Overruled  in  Burks  v.  Hinton,  77  Va,  1,  holding  judge  elected  to  fill  a  vacancy 
hold  for  the  remainder  of  the  unexpired  term  only. 

Cited  as  overruled  in  Fitzpatrick  v.  Kirby,  81  Va.  467;  Howison  v.  Weeden, 
77  Va.  704, — on  term  of  office  of  party  elected  to  fill  a  vacancy;  Jameson  v. 
Hudson,  82  Va.  279,  holding  a  county  judge  elected  to  fill  a  vacancy  is  elected 
not  for  the  full  term  but  for  that  portion  of  the  term  that  may  not  have  expired. 
Power  of  legislature  to  enlarge  term  of  office. 

Cited  in  State  ex  rel.  Smith  v.  Askew,  48  Ark.  82,  2  S.  W.  349,  on  power  of 
legislature  to  enlarge  term  of  office. 
—  Power  as  to  courts. 

Cited  in  The  Judges'  Cases,  102  Tenn.  609,  46  L.R.A.  667,  63  S.  W.  134  (dis- 
senting opinion),  on  legislative  control  of  courts. 

S6  AM.  REP.  788,  DAINGERFDSIiD  ▼.  THOMPSON,  88  GRATT.  186. 
Care  required  In  carrying  firearms. 

Cited  in  reference  note  in  47  A.  R.  807,  on  care  required  of  persons  carrying 
firearms. 

Cited  in  note  in  14  L.R.A.  675,  on  negligence  in  respect  to  guns  and  similar 
dangerous  agencies. 
Sufficiency  of  bill  of  exceptions. 

Cited  in  Morgan  v.  Fleming,  24  W.  Va.  186,  holding  bill  of  exceptions  to  the 
judgment  of  the  trial  court  granting  or  refusing  a  new  trial,  on  the  ground  that 
it  is  or  is  not  warranted  by  the  evidence  should  properly  state  the  facts  proved 
and  not  the  evidence. 

Right  to  question  award  of  damages  on  appeal. 

Cited  in  Bertha  Zinc  Co.  v.  Black,  88  Va.  303,  13  S.  £.  452,  holding  verdict 
would  not  be  disturbed  as  being  excessive  it  not  appearing  that  jury  were 
actuated  by  passion,  prejudice  or  undue  infiuence;  Ward  v.  White,  86  Va.  212, 
19  A.  S.  R.  883,  9  S.  E.  1021;  Richlands  Iron  Co.  v.  Elkins,  90  Va.  249,  17  S. 
E.  890,-— on  right  to  question  the  amount  of  damages  awarded  on  appeal. 

Evidence  considered  by  court  on  appeal. 

Cited  in  Payne  v.  Grant,  81  Va.  164;   Hanriot  v.  Sherwood,  82  Va.  1, — on 
appeal   court  as  only  considering  the  evidence  introduced  by  the  party  pre- 
vailing. 
Recovery  against  perpetrator  of  practical  Joke. 

Cited  in  note  in  40  A.  R.  591,  on  recovery  against  perpetrator  of  practical 
Joke. 
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86  AM.  REP.  788,  SMITH  t.  AliEXANDRIA,  88  GRATT.  208. 
Liability  of  municipal  corporation  for  dama^  to  abutting  property  in  the 
improvement  of  streets. 

Cited  in  Terry  v.  Richmond,  94  Va.  537,  38  L.R.A.  834,  27  S.  E.  429,  head- 
ing city  not  liable  for  damages  resulting  from  the  defective  construction  of  a 
tunnel  under  street  by  j-ailroad  company  under  authority  from  city;  Home 
Bldg.  &  Conveyance  Co.  t.  Roanoke,  91  Va.  52,  27  L.R.A.  551,  20  S.  E.  895, 
holding  same  where  approach  to  elevated  bridge  built  in  street  without  actual 
encroachment  on  plaintiff's  property;  Kehrer  v.  Richmond,  81  Va.  745;  Powell 
v.  Wytheville,  95  Va.  73,  27  S.  E.  805,— on  liability  of  municipal  corporation 
for  consequential  damages  resulting  from  the  improvement  of  streets. 

Cited  in  reference  note  in  49  A.  D.  421,  on  liability  of  municipality  for  in- 
juries resulting  from  grading  streets. 

Cited  in  notes  in  43  A.  D.  723,  on  municipal  liability  for  injury  by  grading 
or  regrading  street;  53  A.  D.  367,  on  right  to  recover  for  consequ^itial  in- 
juries though  work  authorized  by  law;  73  A.  D.  751,  on  nonliability  of  mu- 
nicipal corporation  for  consequential  damages  accruing  in  grading  streets;  23 
L.R.A.  659,  on  liability  for  negligent  or  illegal  act  on  first  grading  and  im- 
provement of  street. 
»  Resultant  flow  of  surface  water. 

Cited  in  Harrisonburg  v.  Roller,  97  Va.  582,  34  S.  E.  523;  Heth  v.  Fon  du  Lac, 
63  Wis.  228,  53  A.  R.  279,  23  N.  W.  495,— holding  abutting  property  owner 
could  not  restrain  the  improvement  of  street  by  city  merely  because  flow  of 
surface  across  lot  increased. 

Cited  in  reference  note  in  38  A.  R.  748,  on  city's  liability  for  not  guarding 
against  extraordinary  amount  of  surface  water. 

Cited  in  notes  in  66  A.  D.  442,  on  municipal  liability  as  to  surface  water 
and  drainage;   30  A.   S.  R.   392,  on  municipal  liability  for   interference  with 
surface  waters  by  grading  streets;  29  A.  S.  R.  743,  on  municipal  liability  for 
injury  by  surface  water. 
Liability  of  municipality  for  maintaining  a  nuisance. 

Cited  in  Suffolk  v.  Parker,  79  Va.  660,  52  A.  R.  640,  holding  property  owner 
might  recover  damages  where  dwelling  house  was  rendered  untenantable  by  rea- 
son of  town  allowing  market  house  erected  by  it  to  become  a  nuisance. 
Right  of  adjoining  property  owner  to  recover  for  injuries  resulting  from 
use  of  street. 

Cited  in  Fisher  v.  Seaboard  Air  Line  R.  Co.  102  Va.  363,  46  S.  E.  381,  1 
A.  &  E.  Ann.  Cas.  622,  holding  abutting  property  owner  could  have  no  re- 
covery for  annoyances  resulting  from  the  noises,  jarring  of  buildings  and 
smoke  where  trains  operated  in  proper  manner;  Western  U.  Teleg.  Co.  v. 
Williams,  86  Va.  696,  19  A.  S.  R.  908,  8  L.R.A.  429,  11  S.  E.  106  (dissenting 
opinion),  on  property  owner  as  having  no  right  to  recover  for  mere  incidental 
injuries  to  property. 
Liability  for  obstructing  flow  of  surface  water. 

Cited  in  note  in  21  L.R.A.  604,  on  effect  of  civil  law  on  correlative  rights  to 
obstruct  natural  flow  of  surface  water  in  improving  property. 

Disapproved  in  Garland  v.  Aurin,  103  Tenn.  555,  76  A.  S.  R.  699,  48  LJLA. 
862,  53  S.  W.  940,  holding  property  owner  might  recover  damages  from  tA 
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joining    property  owner  who  obstructed  the  natural  flow  of  surface  water  from 
plaintifTs  lot. 

36  AM.  REP.  798,  GL£M  ▼.  HOLMES,  88  GRATT.  722. 
Admissibility  of  evidence  of  defendant's  pecuniary  condition  on  question 
of  damage. 

Cited  in  Stxson  v.  Hoover,  1  Ind.  App.  65,  27  N.  E.  105,  holding  in  action 
for  malicious  prosecution  defendant's  pecuniary  condition  is  admissible;  Pe- 
gram  v.  Stortz,  31  W.  Va.  220,  6  S.  E.  486,  on  the  admissibility  of  evidence  of 
defendant's  pecuniary  condition. 

Cited  in  notes  in  44  A.  D.  175,  on  evidence  of  pecuniary  circumstances  of 
parties;  67  A.  D.  562,  on  admissibility  of  pecuniary  circumstances  of  party 
in  action  involving  exemplary  damages. 

»In  actions  for  seduction  or  breacli  of  promise. 

Cited  in  Wilson  v.  Shepler,  86  Ind.  276;  Shewalter  v.  Bergman,  123  Ind. 
156,  23  N.  E.  686;  White  v.  Gregory,  126  Ind.  95,  25  N.  E.  806;  Gemmill  v. 
Brown,  26  Ind.  App.  6,  66  N.  E.  691;  Watson  v.  Watson,  53  Mich.  168,  51  A. 
R.  Ill,  18  N.  W.  605;  Riddle  v.  McGinnis,  22  W.  Va.  253,— holding  same  in 
action  by  father  for  seduction  of  daughter;  Dent  v.  Pickens,  34  W.  Va.  240, 
26  A.  S.  R.  921,  12  S.  E.  698,  holding  in  action  for  breach  of  promise  to  marry 
evidence  of  the  pecuniary  circumstances  of  the  defendant  when  the  breach  oc- 
cured  admissible. 

Cited,  in    reference    note   in    38    A.    R.    768,    on    competency    of    defendant's 
pecuniary  condition  in  action  for  seduction. 
Right  of  parent  to  maintain  action  for  seduction  of  daugliter. 

Cited  in  Fry  v.  Leslie,  87  Va.  269,  12  S.  E.  671;  Riddle  v.  McGinnis,  22  W. 
Va.  263;  Hudkins  v.  Haskins,  22  W.  Va.  645, — on  right  of  parent  to  maintain 
action  for  the  seduction  of  a  daughter. 

Cited  in  note  in  14  L.R.A.  707,  on  construction  of  statutes  relating  to  parent's 
action  for  seduction  of  daughter. 
liimitations  against  cause  of  action  for  seduction. 

Cited  in  Davis  v.  Boyett,  120  Ga.  649,  102  A.  S.  R.  118,  66  L.R.A.  258,  48 
B.  E.  185,  1  A.  &  E.  Ann.  Cas.  386,  holding  statute  of  limitation  begins  to 
run  against  parent's  cause  of  action  for  seduction  of  daughter  at  time  sedu(i- 
tion  is  complete;  Allebaugh  v.  Coakley,  75  Va.  628,  on  when  statute  of  limi- 
tations commences  to  run  against  a  cause  of  action;  Fry  v.  Leslie,  87  Va.  269, 
12  S.  E.  671,  on  operation  of  statute  of  limitations  in  action  of  seduction. 

Cited  in  note  in  44  A.  R.  170,  on  necessity  that  declaration  in  action  for 
seduction  show  relationship,  etc. 

86  AM.  REP.  795,  BACCIGAIjUPO  ▼.  COM.  SS  GRATT.  807. 

Defense  of  insanity. 

Cited  in  Danforth  v.  State,  75  Ga.  614,  58  A.  R.  480,  on  insanity  as  a  de- 
fense in  criminal  actions;   Honesty  v.  Com.  81  Va.  283,  on  insanity  and  in- 
toxication as  defenses   in   criminal   action. 
Burden  of  proof  of  insanity  as  defense  to  prosecution. 

Cited  in  SUte  v.  Lewis,  20  Nev.  333,  22  Pac.  241 ;  Lovegrovc  v.  State,  31  Tex, 
Crim.  Rep.  491,  21  S.  W.  191;  State  v.  Scott,  49  La.  Ann.  253,  36  L.R.A.  721, 
21  So.  271, — holding  the  burden  rested  on  accused  urging  his  insanity  to  prove 
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it;  Dejarnette  v.  Com.  76  Va.  867;  State  v.  Douglass,  28  W.  Va.  297,— holding 
party  setting  up  insanity  as  a  defense  in  a  criminal  action  must  satisfy  jury 
that  he  was  insane  when  crime  was  committed;  State  v.  Hancock,  151  N.  C. 
699,  66  S.  £.  137,  holding  that  insanity  as  defense  in  criminal  action  must  be 
proved  to  satisfaction  of  jury. 

Cited  in  reference  notes  in  83  A.  D.  239 ;  36  A.  R.  467,— on  burden  of  proof  to 
show  sanity  in  criminal  case. 

Cited  in  notes  in  97  A.  D.  177;  76  A.  S.  R.  96;  36  L.R.A.  727,— on  burden 
of  proving  insanity  in  criminal  prosecution;  39  L.R.A.  738,  on  proof  of  in- 
sanity in  criininal  cases  to  satisfaction  of  jury. 

Ehridence  reviewable  on  appeal. 

Cited  in  Taylor  v.  Com.  77  Va.  692;  Moses  v.  Old  Dominion,  I.  &  N.  W.  C5. 
81  Va.  22, — holding  on  appeal  court  can  take  no  cognizance  of  the  case  where 
evidence  and  not  facts  certified  unless  after  rejecting  all  oral  evidence  of  the 
excepting  party  and  giving  full  faith  and  credit  to  the  evidence  of  the  adverse 
party  the  judgment  still  appears  to  be  wrong;  Payne  v.  Grant,  81  Va.  164, 
on  evidence  admissible  on  appeal  of  action;  Moses  v.  Old  Dominion,  I.  &  M.  W. 
Co.  82  Va.  19,  on  sufficiency  of  evidence  to  authorize  granting  of  a  new  triaL 

Cited  in  note  in  17  L.R.A.  484,  on  power  of  appellate  court  to  reverse  con- 
viction for  insufficiency  of  evidence. 
Jurors  ''of  county"  within  meaning  of  constitution. 

Cited  in  State  v.  Kemp,  34  Minm  61,  24  N.  W.  349,  holding  jurors  selected 
from  electors  of  city  exclusively,  on  trial  of  offense  conunitted  in  county   in 
which  city  is  situated,  were  jurors  of  the  county  within  meaning  of  constitu- 
tion. 
Right  to  summon  same  men  when  first  venire  quashed. 

Cited  in  Mitchell  v.  Com.  33  Gratt.  845,  holding  on.  the  quashing  of  the 
first  venire,  the  court  may  summon  the  same  men  on  the  second  venire. 

86  AM.  REP.  797,  PRICE  v.  COM.  88  ORATT.  819. 
Involuntary  manslaughter  as  a  misdemeanor. 

Cited  in  Ex  parte  Garrison,  36  W.  Va.  686,  15  S.  E.  417,  holding  involuntary 
manslaughter  a  misdemeanor  under  code  and  as  such  punishable  at  the  dis- 
cretion of  the  court  by  fine  or  imprisonment  in  jail  or  both. 
Necessity  for  personal  presence  of  accused. 

Cited  in  notes  in  28  A.  D.  631,  as  to  when  personal  presence  of  accused  is 
unnecessary;  5  L.R.A.  834,  on  right  of  person  accused  of  felony  to  be  present 
during  trial. 

86  AM.  REP.  803,  STATE  ▼.  BALTIMORE  A  O.  R.  CO.  15  W.  VA.  862, 

Subsequent  appeal  in  24  W.  Va.  783. 
Amenability  of  corporation  to  Indictment. 

Cited  in  United  States  v.  John  Kelso  Co.  88  Fed.  304,  holding  a  corporation 
may  be  held  subject  to  fine  for  violating  the  Federal  eight  hour  law;  United 
States  V.  Mc Andrews  &  F.  Co.  149  Fed.  823,  holding  a  corporation  may  be  held 
criminally  liable  for  the  crime  of  conspiracy;  Standard  Oil  Co.  v.  State,  117 
Tenn.  618,  10  L.R.A.(N.S.)  1015,  100  S.  W.  706,  on  corporations  as  having  the 
power  to  commit  crimes  or  torts  through  officers  and  agents;  State  v.  Balti- 
more &  O.  R.  Co.  65  W.  Va.  603,  64  S.  E.  735,  holding  railroad  company  not 
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liable  criminally  for  obstructing  crossing  when  evidence  shows  but  single  of- 
fense and  that  in  violation  of  rules  of  company. 

Cited  in  notes  in  34  A.  R.  497,  on  liability  of  corporation  for  malicious  act; 
7  £.  R.  C.  483,  on  hability  of  corporation  to  indictment. 
—  Running  trains  on  Sunday. 

Cited  in  reference  note  in  40  A.  R.  418,  on  what  work  of  railroad  is  necessary 
within  Simday  law. 

Distinguished  in  State  v.  Norfolk  &  W.  R.  Co.  33  W.  Va.  440,  10  S.  E.  813, 
holding  by   change   in   statute   no   indictment   could  be   sustained   for   running 
trains  on  Sunday. 
Liability  of  corporations  for  their  tortious  acts. 

Cited  in  West  Virginia  Transp.  Co.  v.  Standard  Oil  Co.  60  W.  Va.  611,  88 
A.   S.  R.  895,   56  L.R.A.  804,  40   S.  E.   591,  on  corporations  being  liable  for 
their  tortious  acts. 
Burden  of  proof  as  on  state  on  trial  for  violation  of  Sunday  law. 

Cited  in  State  v.  McBee,  52  W.  Va.  257,  60  L.R.A.  638,  43  S.  E.  121,  holding 
on  trial  of  indictment  for  violating  the  Sunday  law  the  burden  is  on  the  state 
to  satisfy  the  jury  that  the  labor  was  not  household  work  or  other  work  of 
necessity  or  charity. 
Proof  necessary  on  Indictment  of  corporation. 

Cited  in  Murphy  v.  State,  36  Ohio  St.  628,  holding  no  direct  proof  of  the  al- 
legation in  indictment  that  injured  party  was  a  corporation  is  needed. 
Master's  penal  liability  for  acts  of  servant. 

Cited  in  Hall  v.  Norfolk  &  W.  R.  Co.  44  W.  Va.  36,  67  A.  S.  R.  757,  41  L.R.A. 
669,  28  S.  E.  754,  holding  railroad  not  liable  for  penalty  for  overcharge  of 
freight  or  passenger  rates,  for  the  mere  charge  of  it  by  the  conductor,  imless  the 
company  authorized  or  approved  the  act;  Van  Camp  v.  Michigan  C.  R.  Co. 
137  Mich.  467,  100  N.  E.  771  (dissenting  opinion),  on  railroad  corporation 
as  not  subject  to  a  penalty  for  an  unauthorized  act  of  agent;  State  v.  Balti- 
more &  0.  R.  Co.  24  W.  Va.  783,  49  A.  S.  R.  290  (second  appeal),  on  right  to 
infer  that  act  of  servant  was  done  with  approval  of  master. 
Necessity  that  Indictment  negative  exceptions  In  statute. 

Cited  in  State  v.  Tapit,  52  W.  Va.  473,  44  S.  E.  231,  on  necessity  of  indict- 
ment negativing  exceptions   in   statute  under   which    indictment  brought. 
Validity  of  Sunday  labor  laws. 

Cited  in  State  ex  rel.  Walker  v.  Judge  of  Section  A,  39  La.  Ann.  132,  1  So. 
437;  State  v.  Nichols,  28  Wash.  628,  69  Pac.  372,— on  validity  of  laws  requir- 
ing the  suspension  of  labor  on  Sunday;  Wells  v.  Com.  107  Va.  834,  57  S.  E.  588 
(dissenting  opinion),  on  the  violation  of  the  Sunday  labor  law  as  being  a  mis- 
demeanor. 

Cited  in  reference  note  in  58  A.  R.  775,  on  constitutionality  of  Sunday  laws. 

Cited  in  notes  in  2  L.R.A.  521,  on  plaintiff's  violation  of  Sunday  law  as  de- 
fence to  action  for  injuries  received  on  that  day;   41  L.R.A.  658,  on  criminal 
and  penal  liability  for  Sabbath  breaking  by  copartner,  servant,  or  agent. 
Adoption  of  agent*s  act  by  acceptance  of  benefits  of  contract. 

Cited  in  Dewing  v.  Hutton,  48  W.  Va.  576,  37  S.  E.  670,  holding  party  could 
not  accept  the  benefits  of  contract  made  by  his  agent  without  making  the 
compensation  contracted  for. 
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Acts  of  which  appellate  court  will  take  Judicial  notice. 

Cited  in  Groves  v.  County  Ct.  42  W.  Va.  587,  26  S.  E.  460,  holding  court 
would  take  judicial  notice  of  all  such  acts  and  resolutions  of  legislature,  though 
local  and  private,  as  appear  to  have  been  relied  on  in  court  below. 

Cited  in  note  in  124  A.  S.  R.  57,  on  judicial  notice  of  facts  relating  to  cor- 
porations, associations,  and  members  thereof. 
Acts  of  court  as  grounds  for  new  trial. 

Cited  in  State  v.  Pearis,  35  W.  Va.  320,  13  S.  E.  1006,  holding  in  criminal 
proceedings  a  refusal   to  allow  accused  to  challenge  four  jurors   peremptorily 
grounds  for  a  new  trial. 
Incompetency  of  grand  Juror  to  impeach  bill  found. 

Cited  in  Gitchell  v.  People,  146  111.  175,  37  A.  S.  R.  147,  33  N.  E.  757, 
holding  affidavits  of  grand  jurors  inadmissible  for  purpose  of  showing  that 
twelve  of  their  number  were  not  in  favor  of  finding  a  true  bill,  which  had  been 
reported  as  found. 

Cited  in  note  in  28  L.R.A.  36,  on  impeaching  indictment  by  showing  that 
twelve  grand  jurors  did  not  concur. 
Dlsquallflcation  of  grand  Juror. 

Cited  in  note  in  28  L.R.A.  200,  on  opinion  and  prejudice  as  disqualifying 
grand  juror. 

36  AM.  REP.   820,  BAIiTIMORi:  A  O.  R.  CO.  ▼.  BITNEIR,    15  W.  VA. 

455. 
Right  of  set-off. 

Cited  in  Logic  v.  Black,  24  W.  Va.  1,  holding  that  damages  arising  out  of 
breach  of  same  contract  sued  upon  may  be  recouped,  whether  obligation  is  in 
same  writing  or  not,  provided  it  is  same  transaction;  Cross  v.  Gall,  65  W.  Va. 
276,  64  S.  E.  533,  to  the  point  that  joint  and  separate  demands  cannot  be  set 
off  one  against  another,  save  in  special  case  provided  for  by  our  statute. 

Cited  in  note  in  40  A.  D.  327,  on  parties  between  whom  rights  to  recoup- 
ments exist. 
—  Right  of  surety  to. 

Cited  in  Graff  v.  Kahn,  18  111.  App.  485,  on  right  of  surety  to  plead  a  set  off 
when  sued  on  the  obligation  alone. 

Cited  in  reference  note  in  20  A.  S.  R.  547,  as  to  what  may  be  set  off  in  action 
against  principal  and  surety. 

Cited  in  note  in  18  L.R.A.  (N.S.)    601,  on  right  of  surety  to  interpose  inde- 
pendent cause  of  action  in  favor  of  principal  against  plaintiff  as  defense  or 
counterclaim. 
SuflAciency  of  pleadings  to  tender  or  join  issue  on  replication. 

Cited  in  Baltimore  &  O.  R.  Co.  v.  Bitner,  15  W.  Va.  467,  holding  general  re- 
joinder to  special  replication  was  good  on  appeal;  Henry  v.  Ohio  River  R.  Co. 
40  W.  Va.  234,  21  S.  E.  863,  holding  there  can  be  no  issue  where  there  is  a 
plea  of  new  matter,  concluding  with  a  verification,  without  replication. 

36  AM.  REP.  825,  HAWKER  v.  BALTIMORE  &  O.  R.  CO.   15  W.  VA. 

628. 

Admissibility  of  declarations  as  part  of  res  gestae. 

Cited   in   Lawrence  v.  Du  Bois,   16  W.  Va.  443,  holding  declarations   of  an 
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agent  made  while  he  is  performing  the  act  authorized  by  the  principal,  which 
qualify  and  characterize  the  act  are  admissible  in  evidence  against  the  prin- 
cipal as  part  of  res  gestae;  Bank  of  Ravenswood  v.  Wetzel,  58  W.  Va.  1,  70 
L.R.A.  305,  50  S.  E.  886,  6  A.  &  E.  Ann.  Cas.  48,  on  admissibility  of  admissions 
in  evidence ;  Balding  v.  Andrews,  12  N.  D.  267,  96  N.  W.  306;  American  But- 
tonhole Overseaming  Sewing  Mach.  Co.  v.  Burlack,  36  W.  Va.  647,  14  8.  E. 
319  (dissenting  opinion)  ;  State  v.  Woodrow,  58  W.  Va.  627,  112  A.  S.  R.  1001, 
2  L.R.A.(N.S.)  862,  62  S.  E.  546,  6  A.  &  E.  Ann.  Cas.  180,— on  admissibility 
of  declarations  as  part  of  res  gestse. 

Cited  in  reference  notes  in  39  A.  R.  626,  on  competency  of  declaration  of 
agent  to  show  knowledge  of  principal;  47  A.  R.  62,  on  admissibility  of  dec- 
larations of  person  injured  as  part  of  res  gestae;  47  A.  S.  R.  663,  on  admissi- 
bility of  declarations  of  agent. 

Cited  in  notes  in  34  A.  R.  482,  on  declarations  of  deceased  as  part  of  res 
gestae;  68  A.  R.  566,  as  to  when  declarations  of  agents  are  part  of  res  gestsB; 
11  E.  R.  C.  292,  on  the  doctrine  of  res  gestae;  19  L.R.A.  747,  on  how  near  the 
main  transaction  declarations  must  be  made  to  constitute  part  of  res  gestae. 
—  Declarations  by  engineer  or  driver. 

Cited  in  Vicksburg  &  M.  R.  Co.  v.  O'Brien,  119  U.  S.  99,  30  L.  ed.  299,  7  Sup. 
Ct.  Rep.  300,  holding  declarations  of  engineer  of  locomotive  of  train  which 
meets  with  an  accident  as  to  the  speed  at  which  the  train  was  running  when 
the  accident  happened,  made  between  ten  and  thirty  minutes  afterwards  not 
admissible  against  the  company;  Sample  v.  Consolidated  Light  &  R.  Co.  50  W. 
Va.  472,  57  L.R.A.  186,  40  S.  E.  697,  holding  declarations  of  motorman  made 
directly  after  the  accident  admissible  as  part  of  the  res  gestae. 
Suflficiency  of  declaration  or  complaint  in  action  for  negligent  injury. 

Cited  in  White  v.  Chesapeake  &  O.  R.  Co.  26  W.  Va.  800;  Bems  v.  Gaston 
Gas  Coal  Co.  27  W.  Va.  286,  55  A.  R.  304;  McKenzie  v.  Ohio  River  R.  Co.  27 
W.  Va.  306;  Yeager  v.  Bluefield,  40  W.  Va.  484,  21  S.  E.  752,— holding  in 
action  for  negligent  injury  to  plaintiff,  declaration  is  not  bad  because  it  does 
not  state  the  particular  injury;  Chicago  City  R.  Co.  v.  Jennings,  167  111.  274. 
41  N.  E.  629;  Criswell  v.  Pittsburgh,  C.  &  St.  L.  R.  Co.  30  W.  Va.  798,  6  S 
E.  31, — holding  same  where  declaration  did  not  state  the  particular  acts  com 
fltituting  the  defendants'  negligence;  Searle  v.  Kanawha  &  O.  R.  Co.  32  W.  Va. 
370,  9  S.  E.  248;  Trump  v.  Tidewater  Coal  &  Coke  Co.  46  W.  Va.  238,  32  S. 
E.  1035, — ^holding  declaration  suflSciently  stated  cause  of  action;  Humphreys 
V.  Newport  News  k  M.  Valley  R.  Co.  33  W.  Va.  135,  10  S.  E.  39;  Unfried  v. 
Baltimore  &  O.  R.  Co.  34  W.  Va.  260,  12  S.  E.  512;  Layne  v.  Ohio  River  R. 
Co.  35  W.  Va.  438,  14  S.  E.  123;  Gregory  v.  Ohio  River  R.  Co.  37  W.  Va.  606, 

16  S.  E.  819;  Poling  v.  Ohio  River  R.  Co.  38  W.  Va.  645,  24  L.R.A.  215,  18 
S.  E.  782;  Robbins  v.  Baltimore  &  O.  R.  Co.  62  W.  Va.  635,  59  S.  E.  612; 
Kidd  v.  Beckley,  64  W.  Va.  80,  60  S.  E.  1089;  Oliver  v.  Ohio  River  R.  Co.  42 

^  W.  Va.  703,  26  S.  E.  444,— on  sufficiency  of  declaration  in  action  for  negligent 
injury;  Sesler  v.  Rolfe  Coal  &  Coke  Co.  61  W.  Va.  318,  41  S.  E.  216,  on  suffi- 
ciency of  charge  of  negligence  in  declaration. 

Cited  in  notes  in  69  L.R.A.  212,  on  sufficiency  of  general  allegations  of 
negligence;  59  L.R.A.  231,  232,  on  sufficiency  of  general  allegations  of  negli- 
gence in  case  of  injury  to  stock  by  collision. 

Distinguished  in  Kniceley  v.  West  Virginia  Midland  R.  Co.  64  W.  Va.  278, 

17  L.R.A.(N.S.)   370,  61  S.  E.  811,  holding  that  in  action  for  negligence  VM^ 

Am.  Rep.  Vol.  XVn.— 76. 
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ianoe  of  evidence  from  declaration  in  respect  to  matter  of  detail  oonceming 
manner  of  infliction  of  injury,  ia  immaterial. 

lilabillty  of  railroad  company  for  injury  to  persons  or  property  on  ristit 
of  way. 

Cited  in  Spicer  v.  Chesapeake  &  O.  R.  Co.  34  W.  Va.  514,  11  IuR.A.  385, 
12  S.  E.  553,  holding  in  the  absence  of  gross  or  wanton  negligence  railroad 
company  not  liable  to  person  injured  while  walking  on  the  track;  Toudy  v- 
Norfolk  &  W.  R.  Co.  38  W.  Va.  694,  18  S.  E.  896,  holding  railroad  company 
not  liable  for  the  killing  of  a  horse  straying  on  track  where  it  was  impossible 
to  prevent  the  accident;  Maynard  v.  Norfolk  &  W.  R.  Co.  40  W.  Va.  331,  21  S, 
E.  733,  holding  that  in  order  to  charge  railroad  with  damages  for  killing  stock 
strayed  upon  its  tracks,  negligence  on  the  part  of  the  company  must  appear. 
Effect  of  variance  between  declaration  and  proof  of  act  constltntln^ 
wrong. 

Cited  in  Lawson  v.  Conaway,  37  W.  Va.  159,  38  A.  S.  R.  17,  18  L.R,A.  627, 
16  S.  E.  564,  holding  under  averments  in  declaration  that  defendants  care- 
lessly, negligently  and  by  improper  treatment  caused  the  injury,  proof  of  aban- 
donment of  treatment  by  defendant  admissible;  Snyder  v.  Wheeling  Electrical 
Co.  43  W.  Va.  661,  64  A.  S.  R.  922,  39  L.R.A.  499,  28  S.  E.  733,  holding  proof 
of  a  particular  act  as  the  cause  of  the  injury  cannot  be  received  where  declar- 
ation states  another  act  as  the  cause;  Beyel  v.  Newport  News  &.  M.  Valley 
R.  Co.  34  W.  Va.  538,  12  S.  E.  632,  on  effect  of  variance  between  declaration 
and  proof;  Young  v.  West  Virginia,  C.  &  P.  R.  Co.  42  W.  Va.  112,  24  S.  K 
615;  Hanley  v.  West  Virginia,  C.  &  P.  R.  Co.  59  W.  Va.  419,  53  S.  E.  625,— 
on  the  materiality  of  variance  between  the  declaration  and  the  proof. 
Interest  on  judgment,  reckoned  from  what  time. 

Cited  in  Baer's  Sons  Grocer  Co.  v.  Cutting  Fruit  Packing  Co.  42  W.  Va.  359, 
26  S.  E.  191,  holding  in  action  on  contract  interest  shall  be  rendered  on  judg- 
ment from  date  of  verdict;  Fowler  v.  Baltimore  &  O.  R.  Co.  18  W.  Va.  579; 
Wilson  V.  Wheeling,  19  W.  Va.  323,  42  A.  R.  780;  Talbott  v.  West  Virginia, 
C.  &  P.  R.  Co.  42  W.  Va.  560,  26  S.  E.  811,— holding  in  action  in  tort  the 
judgment  must  bear  interest  from  date  thereof;  Campbell  v.  Elkins,  58  W.  Va. 
308,  2  L.R.A. (N.S.)  159,  52  S.  E.  220,  holding  a  judgment  rendered  in  an 
action  ex  delicto  should  bear  interest  from  the  date  of  the  verdict  and  not  from 
date  of  judgment;  Ohio  River  R.  Co.  v.  Harness,  24  W.  Va.  511;  Triplett  v. 
Lake,  43  W.  Va.  428,  27  S.  E.  363, — on  from  what  time  interest  on  decree  or 
judgment  reckoned. 
Charge  to  Jury. 

Cited  in  Hannum  v.  Hill,  52  W.  Va.  166,  43  S.  E.  223,  holding  it  error  to 
single  out  issues  in  instructing  jury  but  that  charge  did  not  do  this. 

36  AM.  REP.  830,  ELLIS  v.  ESSON,  50  WIS.  138,  C  N.  W.  518. 

How  action  against  Joint  tort  feasors,  barred.  • 

Cited  in  Bishop  v.  McGillis,  82  Wis.  120,  51  N.  W.  1075,  holding  the  com- 
mencement  of  an  action  against  some  of  joint  tort-feasors  is  not  such  an  elec- 
tion between  remedies  as  will  prevent  plaintiff  after  discontinuance  of  such 
action  from  joining  others  of  them  in  a  subsequent  action  against  one  or 
more  of  the  defendants  in  the  prior  action;  Gray  v.  Herman,  75  Wis.  403, 
6  L.R.A.  691,  44  N.  W.  248,  on  recovery  against  one  of  joint  wrongdoers  as 
\  bar  to  action  against  the  others. 
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Cited  in  notes  in  81  A.  D.  731,  on  cotrespaaaers'  liability;  02  A.  S.  R.  876, 
876,  on  effect  of  partial  satisfaction  by  one  joint  tort  feasor;  92  A.  S.  R.  882, 
on  effect  of  discharge  of  stranger  on  liability  of  joint  tort  feasor;  100  A.  S. 
R.  402,  on  accord  and  satisfaction  between  joint  tort  feasors. 

—  By  release  In  fall. 

Cited  in  Donaldson  v.  Carmichael,  102  Ga.  40,  29  S.  E.  136,  holding  a  receipt 
for  a  discharge  in  full  satisfaction  for  an  injury  will  operate  as  a  discharge 
of  the  other  joint  tort  feasors. 

—  By  release  of  one. 

Cited  in  Carey  v.  Bilby,  63  C.  C.  A.  361,  129  Fed.  203;  Chicago  v.  Babcock, 
143  111.  368,  32  N.  E.  271;  Louisville  &  E.  Mail  Co.  v.  Barnes,  117  Ky.  860,  111 
A.  S.  R.  273,  64  L.R.A.  674,  79  S.  W.  261,— holding  a  release  of  one  joint  tort 
feasor  by  the  payment  of  a  sum  of  money  does  not  preclude  a  recovery  against 
the  other;  Pogel  v.  Meilke,  60  Wis.  248,  18  N.  W.  927,  holding  a  settlement  with 
one  joint  tort  feasor  does  not  discharge  the  others  unless  it  was  received  as 
satisfaction  for  the  whole  injury;  Bowman  v.  Davis,  13  Colo.  297,  22  Pac. 
607,  on  receipt  of  money  from  one  of  joint  tort  feasors  as  discharging  the 
others;  Arnett  v.  Missouri  P.  R.  Co.  64  Mo.  App.  368;  Jameson  v.  Barber,  66 
Wis  630,  14  N.  W.  869  dissenting  opinion), — on  discharge  of  one  of  joint 
wrong  doers  as  a  discharge  of  all;  Watkins  Music  Co.  v.  Basham,  48  Tex. 
Civ.  App.  605,  106  S.  W.  734,  holding  that  release  of  one  joint  obligor  does 
not  affect  co-obligors  where  it  appears  that  it  was  not  intention  of  parties; 
Musolf  V.  Duluth  Edison  Electric  Co.  108  Minn.  369,  24  L.R.A.(N.S.)  451, 
122  N.  W.  499,  to  point  that  receipt  of  money  from  one  joint  tort  feasor  dis- 
charges others  only  where  money  was  received  as  accord  and  satisfaction  for 
whole  injury;  Ryan  v.  Becker,  136  Iowa,  273,  14  L.R.A.(N.S.)  329,  111  N. 
W.  426,  holding  that  release  given  to  one  joint  tort  feasor  may  be  shown  not 
to  be  given  in  satisfaction,  and  that  money  was  not  received  as  compensation. 

Cited  in  reference  note  in  41  A.  D.  371,  on  release  of  one  of  several  joint 
trespassers  discharging  all. 

Cited  in  notes  in  73  A.  D.  146,  on  release  of  one  cotrespasser  or  satisfaction 
by  one  as  release  of  all;  11  A.  S.  R.  907,  908,  on  effect  of  release  given  to,  or 
satisfaction  accepted  from,  one  of  several  joint  wrongdoers;  111  A.  S.  R.  283, 
284,  on  reservation  of  right  to  hold  others  in  release  of  one  joint  tort  feasor; 
68  L.R.A.  294,  on  effect  of  release  under  seal  of  one  joint  tort  feasor  on  liabil- 
ity of  the  other;  58  L.R.A.  299,  on  construing  release  not  under  seal  of  one 
joint  tort  feasor  according  to  intention  of  parties;  58  L.R.A.  301,  on  effect  of 
partial  satisfaction  by  one  joint  tort  feasor  on  liability  of  the  other;  14  L.R.A. 
(N.S.)  330,  on  right  to  show  by  extrinsic  evidence  that  payment  of  judgment 
against,  or  consideration  for  release  of,  alleged  joint  tort  feasor,  was  not  a 
satisfaction  of  the  claim. 

—  By  release  stipulating  against  bar. 

Cited  in  Commercial  Nat.  Bank  v.  Taylor,  64  Hun,  499,  19  N.  Y.  Supp. 
633j  holding  tort  feasor  not  released  by  the  release  of  other  of  the  joint  wrong 
doers,  by  an  instrument  stating  that  it  shall  not  be  construed  to  operate  as 
a  release   of  defendant. 

Disapproved  in  McBride  v.  Scott,  132  Mich.  176,  102  A.  S.  R.  416,  61  L.R.A. 
445,  93  N.  W.  243,  1  A.  &  E.  Ann.  Cas.  61,  holding  a  release  of  one  or  more 
joint  tort  feasors  releases  the  others  although  it  be  agreed  that  they  shall  not 
be  discharged. 
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—  By  afi^reement  not  to  sue. 

Cited  in  Chicago  v.  Smith,  95  111.  App.  335,  holding  agreement  not  to  sue 
one  of  two  joint  tort  feasors  does  not  operate  as  a  bar  to  action  against  other 
in  absence  of  release  or  accord  and  satisfaction. 

Cited  in  note  in  36  A.  S.  R.  149,  on  agreement  not  to  sue  joint  obligor. 
Release  of  joint  debtor  as  discharging  others. 

Cited  in  Miller  v.  Beck,  108  Iowa,  575,  79  N.  W.  344,  holding  a  release  by 
debtor  of  his  claim  for  damages  against  one  of  wrongfully  attaching  creditors 
does  not  operate  as  a  release  of  his  claim  against  other  attaching  creditors; 
Gilbert  v.  Finch,  173  N.  Y.  455,  93  A.  S.  R.  623,  61  L.R.A.  807,  66  N.  E.  133, 
holding  directors  of  a  corporation  not  relieved  from  liability  by  a  release 
granted  by  themselves  to  a  co-director;  Pettigrew  Mach.  Co.  v.  Harmon,  45 
Ark.  290,  on  release  of  one  joint  debtor  as  discharging  the  others;  Hood  v. 
Hayward,  124  N.  Y.  1,  26  N.  E.  331,  20  N.  Y.  Civ.  Proc.  Rep.  47,  26  Abb.  N. 
C.  271  (dissenting  opinion),  on  release  of  surety  as  affecting  right  of  co- 
surety to  a  release. 
Several  actions  against  Joint  tort-feasors. 

Cited  in  Olwell  v.  Skobis,  126  Wis.  308,  105  N.  W.  777,  on  right  to  main- 
tain separate  actions  against  joint  tort  feasors. 
Equitable  release  as  given  effect  in  law. 

Cited  in  Case  Wagon  Co.  v.  Wolfenden,  63  Wis.  185,  23  N.  W.  485,  holding 
acts  which  amount  to  a  release  in  equity  might  be  interposed  as  such  in  law 
to  save  circuity  of  action. 
Right  of  Joint  tort-feasor  to  plead  a  counterclaim. 

Cited  In  Stolze  v.  Torrison,  118  Wis.  315,  95  N.  W.  114,  on  right  of  one 
tort  feasor  in  joint  action  to  set  up  a  counterclaim  against  plaintiff. 

36  AM.  REP.  840,  CHICAGO  &  N.  W.  R.  CO.  ▼.  OCONTO,  50  WIS.  189» 

6  N.  W.  607. 
What  is  a  town. 

Cited  in  Cathcart  ▼.  Comstock,  56  Wis.  590,  14  N.  W.  833,  as  defining  the 
use  of  the  word  ''town"  as  used  in  the  statute;   State  ex  rel.  Atty.  €ren.  t. 
Cunningham,  81  Wis.  440,  15  L.R.A.  561,  51  N.  W.  724,  on  town  as  being  a 
civil  subdivision  of  the  state. 
What  territory  may  be  designated  a  town. 

Cited  in  Smith  v.  Sherry,  50  Wis.  210,  6  N.  W.  561,  holding  an  uninhabited 
tract  of  country  nowhere  adjoining  an  existing  village  could  not  be  made  part 
of  such  village  for  mere  purpose  of  increasing  the  corporate  revenue  by  taxa- 
tion; Smith  v.  Sherry,  54  Wis.  114,  11  N.  W.  465,  on  well  defined  boundaries 
as  essential  to  existence  of  a  town. 

Cited  in  note  in  25  L.R.A.  756,  on  physical  characteristics  necessary  to 
municipal  organization. 

Distinguished  in  Schriber  v.  Langlade,  66  Wis.  616,  29  N.  W.  547,  holding 
an  Indian  reservation  may  be  included  within  the  boundaries  of  a  town. 
Contignonsness  of  territory  essential  to  existence  of  town. 

Cited  in  Denver  v.  Coulehan,  20  Colo.  471,  27  L.R.A.  751,  ^39  Pac  425; 
Enterprise  v.  State,  29  Fla.  128,  10  So.  740, — holding  an  attempt  to  incorpo- 
rate two  distinct  detached,  tracts  of  land  as  corporate  territory  as  one  govern- 
ment is  unauthorized  and  void;  Grunert  v.  Spalding,  104  Wis.  193,  78  N.  W. 
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^6,  holding  a  single  tract  of  land  surrounded  by  an  unbroken  boundary  line 
and  capable  of  being  traversed  from  one  extremity  to  the  other  without  leav- 
ing its  territory  may  be  designated  a  town  though  it  has  a  length  of  over  a 
hundred  miles  and  a  width  of  from  two  to  three. 

Cited  in  note  in  27  L.R.A.  746,  on  limitation  on  legislative  power  to  annex 
territory  to  municipality. 

36  AM.  REP.  845,  STATE  ▼.  GLASS,  50  WIS.  218,  6  N.  W.  500. 
Admissibility  of  previoas  voluntary  testimony  by  accused. 

Cited  in  Preston  v.  State,  41  Tex.  Crim.  Rep.  300,  53  S.  W.  127,  holding 
testimony  of  accused  on  a  former  trial  admissible  against  him;  Steele  v.  State, 
76  Miss.  387,  24  So.  910;  Anderson  v.  Stote,  133  Wis.  601,  114  N.  W.  112,— 
holding  the  voluntary  statement  of  accused  party  on  preliminary  examina- 
tion may  be  put  in  evidence  by  the  state  upon  his  trial;  United  States  v. 
Kirkwood,  5  Utah,  123,  13  Pac.  234,  holding  same  where  accused  makes  volun- 
tary confession  before  the  grand  jury. 
Admissions  by  accused. 

Cited  in  Yanke  v.  State,  51  Wis.  464,  8  N.  W.  276,  holding  admissions  made 
freely  by  the  accused  to  officers  are  admissible  against  himself;  Hintz  v.  State, 
125  Wis.  405,  104  N.  W.  110,  holding  confessions  made  by  a  party  under  ar- 
rest, are  admissible  if  not  elicited  by  coercion,  threats  or  artifice. 

Cited  in   reference  note  in  41  A.  S.  R.  524,  on   admissibility   of  confession 
under  oath. 
Verdict  delivered  in  Writing. 

Cited  in  Brewer  v.  State,  63  Fla.  1,  43  So.  423,  12  A.  ic  E.  Ann.  Gas.  79, 
holding  written  verdicts  in  capital  cases  may  be  received  in  this  state. 

Distinguished   in   Koch   v.    State,    126   Wis.   470,   8   L.R.A.(N.S.)    1086,    106 
N.   W.   531,   5   A.   &  E.   Ann.   Cas.   389,   holding   verdict   could   not   orally   be 
altered  or  amended  after  the  jury  had  separated  after  agreeing  upon  and  seal- 
ing up  a  verdict. 
Remarks  by  court  to  Jury  required  to  be  In  writing  as  part  of  cliargo. 

Cited  in  Moore  v.  Platteville,  78  Wis.  644,  47  N.  W.  1055,  holding  remarks 
to  jury  by  court,  after  they  had  retired  and  been  called  back,  on  their  duty 
as  jurors,  not  a  part  of  the  charge  required  to  be  in  writing;  Gilchrist  v. 
Brande,  58  Wis.  184,  15  N.  W.  817,  on  remarks  of  court  as  forming  part  of 
the  charge  as  necessary  to  be  in  writing. 

86  AM.  REP.  848,  BEYER  v.  BEYER,  50  WIS.  254,  6  N«  W.  807. 
Cruel  and  inhuman  treatment  as  ground  for  divorce. 

Cited  in  Williams  v.  Williams,  1  Colo.  App.  281,  28  Pac.  726,  on  actual 
violence  as  necessary  to  constitute  the  "extreme"  cruelty  necessary;  Car- 
penter V.  Carpenter,  30  Kan.  712,  46  A.  R.  108,  2  Pac.  122,  on  facts  necessary 
to  justify  a  divorce  for  cruel  and  inhuman  treatment. 

Cited  in  notes  in  73  A.  D.  629,  on  single  act  of  cruelty  as  entitling  one  to 
divorce;  40  A.  R.  463,  on  what  constitutes  cruelty  within  divorce  law;  61 
A.  R.  736,  on  accusations  of  adultery  as  ground  for  divorce;  65  A.  S.  R.  74, 
on  cruelty  as  ground  for  divorce;  6  L.R.A.  187,  on  cruelty  and  inhuman  treat- 
ment as  ground  for  divorce;  6  L.R.A.  188,  on  extent  of  cruelty  sufficient  to 
authorize  divorce. 
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86   AM.   REP.    850,  McK£SSON  t.  STANTON,   50   WIS.   307,   •   N.   W. 

881. 
Validity  of  married  woman's  deed  or  land  contract. 

Cited  in  Heal  v.  Niagara  Oil  Co.  150  Ind.  483,  50  N.  E.  482,  holding  lease 
by  married  woman  of  her  lands,  for  purpose  of  operating  gas  or  oil  wells  with- 
out joining  husband  therein  not  void. 

Cited  in  note  in  72  A.  D.  515,  on  when  separate  estate  of  married  woman 
chargeable  with  her  debts  and  contracts. 

86   AM.   REP.    856,   WHITTAKER  T.   STATE,    50   WIS.   518,    7    X.    W. 

481. 
Degree  of  resistance  essential  in  rape. 

Cited  in  People  v.  Clemens,  37  Hun,  580,  3  N.  Y.  Crim.  Rep.  565,  holding 
on  facts  resistance  was  of  a  sufficient  nature  to  convict  of  rape,  the  sub- 
mission being  to  overpowering  force;  Hammond  v.  State,  39  Neb.  252,  58 
N.  W.  92,  on  same  point;  Bohmann  v.  State,  98  Wis.  617,  74  N.  W.  343, 
holding  on  facts  the  resistance  was  not  sufficient  to  convict  of  rape;  Beard 
V.  State,  79  Ark.  293,  97  S.  W.  667,  9  A.  &  E.  Ann.  Cas.  409  (dissenting  opin- 
ion) ;  Reynolds  v.  State,  27  Neb.  90,  20  A.  S.  R.  659,  42  N.  W.  903;  Sowers 
V.  Territory,  6  Okla.  436,  60  Pac.  257;  Brown  v.  State,  127  Wis.  193,  106  N. 
W.  536,  7  A.  &  £.  Ann.  Cas.  258,— on  the  necessity  of  utmost  resistance; 
Loescher  v.  State,  142  Wis.  260,  125  N.  W.  459,  holding  that  offense  of  rape 
is  consummated  where  intercourse  is  had  after  victim  is  rendered  insensible 
through  fright  or  ceases  resistance  because  of  fear  of  great  bodily  harm. 

Cited  in  reference  notes  in  65  A.  D.  509,  on  force  as  essential  to  commission 
of  rape;  80  A.  D.  367,  on  consent  after  penetration  as  defense  in  rape;  38 
A.  R.  366,  on  degree  of  resistance  necessary  to  constitute  rape  of  woman  in 
possession  of  physical  and  mental  powers;  20  A.  S.  R.  661,  on  necessity  of 
resistance  on  part  of  female  to  constitute  crime  of  rape;  48  A.  S.  R.  248, 
on  rape  accomplished  by  force;  63  A.  S.  R.  164,  on  force  necessary  to  consti- 
tute rape. 

86  AM.  REP.  862,  BAILEY  v.  RAOATZ,  50  WIS.  554,  7  N.  W.  564. 
Arrest  vrithout  warrant. 

Cited  in  note  in  84  A.  S.  R.  696,  on  place  where  arrest  without  warrant 
may  be  made. 
Right  to  force  entry  to  serve  process. 

Cited  in  reference  note  in  42  A.  S.  R.  388,  on  entering  third  person's  premises 
to  serve  process. 

36  AM.  REP.  866,  HAMILTON  v.  PROUTY,  60  WIS.  592,  7  N.  W.  659. 
Validity  of  agreement  to  extend  time  of  payment  of  bill  or  note. 

Cited  in  Moulton  v.  Posten,  52  Wis.  169,  8  N.  W.  621,  holding  an  agreement 
upon  sufficient  consideration  to  extend  the  time  of  payment  of  a  note  "until 
after  threshing**  sufficiently  definite  to  give  it  validity  and  work  a  discharge 
on  an  nonassenting  surety;  Fanning  v.  Murphy,  126  Wis.  538,  110  A.  S.  R. 
946,  4  L.R.A.(N.S.)  666,  105  N.  W.  1056,  5  A.  &  E.  Ann.  Cas.  435,  on  elements 
essential  to  the  .validity  of  an  agreement  for  the  extension  of  the  time  of 
payment  of   a  note. 
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—  Sufficiency  of  usurious  consideration  for  extension. 

Cited  in  Vary  v.  Norton,  6  Fed.  808,  nolding  payment  of  a  usurious  con- 
sideration constituted  a  valuable  consideration  for  the  extension  of  time  of 
payment  of  note;  Fay  v.  Tower,  68  Wis.  286,  16  N.  W.  568,  holding  an  usurious 
note  given  by  the  principal  maker  of  another  note  to  the  holder  thereof  is  a 
sufficient  consideration  for  an  extension  for  the  time  of  payment  of  the  latter. 
Discharge  of  surety  by  extension  of  time  of  payment  of  bill  or  note. 

Cited  in  Niblack  v.  Champeny,  10  S.  D.  166,  72  N.  W.  402,  holding  surety 
on  note  discharged  by  extension  of  the  time  of  payment  without  his  consent,  on 
a  usurious  consideration;  Dillaway  v.  Peterson,  11  S.  D.  210,  76  N.  W.  926; 
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